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CASES  •-;-;;.. 

ABQUED  AND  DETEBMINEIJ. 


IN  TBI 


COUHT  OF  KING'S  BENC^ 

MIOfiAELHAB  TERU^ 
In  the  SixtieOi  Tear  of  the  xeign  of  Gsosqb  HE.  1819. 


rfVt»»l^»»^»»»*W%«»<WW(» 


PROMOTIONa 

Is  the  canrae  of  tliis  Facation,  Sir  Moiert  Oiff<frd.  knight,  was 
appointed  Attorney-General ;  and  John  SingUUm  Cfojoleyj  one  of 
his  muestjr's  Seijeants  at  Law,  succeeded  to  the  office  of  Spli- 
citar'^Generali  wd  was  afterwards  knighted. 


BEOTJGHTON   and   ethers    against   The  COMPANY  and 
PBOPBIBTOBS  of  the  MANCHESTEE  and  SALFORD 
WATEE-WORKS.t— p.  L 

A  corpontioii,  not  establiahed  for  trading  pniposefl,  cannot  be  acceptors  of  a  ^ 
Mu  of  exchange,  payable  at  a  less  period  Inan  six  months  from  the  date; 
beoanae  onch  a  eaae  foils  within  the  pvoriaion  of  the  eevend  acts  passed  for 
the  protection  c^the  Saakpf  JBngland,  by  which  it  ia  enacted,  That  it  shall  not 

f  The  Jndges  of  this  €ourt  sat  at  Seijeants'  Inn,  on  the  25th  of  October,  and 
wiocoeding  da|yB^w(hen  this«nd  sereral  o^  the  fallowing  oases,  to  which  this  mark 
(f )  la  affixed,  were  aigned.    See  Yola.  I.  and  IL  p.  1. 


12       Broughton  v.  Water-works.  M.  T.  1819.        [1 

be  lawftQ  for  any  body  corporate  to  borpaw,  owe,  or  take  up  any  money  npon 
their  bills  or  notes  payable  at  demand^  ot  a^  any  less  time  than  six  months 
from  the  boiTowing  thereof:  Quaere,  Wi^ethor  any  except  a  trading  corporation 
can  bind  themselTes  as  parties  to  ^  bill*ef  exchange. 

•     •  •  • 

Declaration  in  asBuni|}QH**b}r  the  plaintiffs,  as  endorsees  of  a 
bill  of  exchange  for  20W.,-'§&epte(i  by  the  defendants,  and  pay- 
able at  three  months  froxn  the  date.  The  defendants  demurred 
generally  to  the  doclat^tion,  and  the  plaintiffs  joined  in  demurrer. 
The  case  was  argp!bd*by 

Campbeltfjj^''svLpfOTt  of  the  demurrer.  The  defendants  are 
created- jJ*i5(frporation  by  a  public  act  of  parliament.  The  court 
mus.t  therefore  take  notice,  that  this  is  an  action  of  assumpsit 
agaihi^t*a  corporation  as  acceptors  of  a  bill  of  exchange ;  but  the 
«t»iii^  cannot  be  maintained,  for  the  alleged  acceptance  is  a 
•  nullity.  The  general  rule  is,  that  a  corporation  cannot  contract 
unless  by  deed  under  the  corporation  seal.  It  lies  upon  the 
plaintiffs  to  show,  that  the  acceptance  of  a  bill  of  exchange  is  an 
exception  to  the  general  rule,  and  that  all  corporations,  for  what- 
ever purpose  created,  may  be  parties  to  a  bill  of  exchange ;  but 
it  is  quite  impossible,  for  this  purpose,  to  take  a  distinction  be- 
tween a  bill  of  exchange  and  a  contract  for  the  sale  or  purchase 
of  goods,  or  any  other  simple  contract,  either  by  parol  or  in 
writing.  The  stat.  3  &  4  Anne,  c.  9,  s.  1,  speaks  of  promissory 
notes  made  "  by  any  person  or  persons,  body  politic  or  corpo- 
rate, or  by  the  servant  or  agent  of  any  corporation ;"  and  it  may 
be  admitted,  that  a  corporation  may  as  well  be  a  party  to  a  bill 
of  exchange  as  to  a  promissory  note.  But  the  statute  must  be 
confined  to  the  particular  corporations,  to  whom  the  power  of 
making  promissory  notes  is  expressly  or  impliedly  given.  It 
might  as  well  be  argued,  that  an  idiot  or  a  feme  covert  may 
make  a  promissory  note,  because  the  statute  mentions  promissory 
notes  made  "by  any  person  or  persons."  There  are  corpora- 
tions with  power  to  be  parties  to  bills  of  exchange  and  promisso- 
ry notes.  The  Bank  of  England  and  East-India  Company 
are  examples.  These  corporations  may,  no  doubt,  accept  bills 
of  exchange  by  an  agent;  and  they  may,  in  consequence, 
be  sued  in  assumpsit,  as  acceptors  of  these  bills  of  exchange. 
In  Bex  V.  Bigg,  3  P.  W.  419,  Str.  18,  it  is  taken  for  granted, 
that  such  negotiable  instruments  may  be  issued  by  the  Bank  of 
England;  and  in  Bdie  v.  The  East  India  Company,  2  Burr. 
1216,  1  Black.  295,  no  doubt  is  expressed  that  an  action  may 
be  maintained  against  that  corporation,  upon  bills  of  exchange 
which  they  have  accepted.  But  the  Bank  of  England  is  a  cor- 
poration created  for  the  express  purpose  of  banking  ;  for  which 
purpose,  it  is  indispensably  necessary  that  the  corporation  should 
be  enabled  to  draw  and  accept  bills ;  and  this  power  is  recognised 
by  a  great  variety  of  acts  of  parliament,  viz.  the  5  W.  &  M.  c. 
29,  6  Anne,  c.  22,  s.  9,  15  G.  2,  c.  13,  s.  6,  and  all  the  bank 


3]  3  Barnewall  &  Alderson.  13 

acts  which  have  passed  since.  The  39th  section  of  5  W.  &  M. 
c.  29,  makes  bills  under  the  seal  of  the  Bank  assignable ;  but 
this  applies  only  to  bonds  or  single  bills,  which  would  not  other- 
wise have  been  assignable,  leaving  to  the  bank  the  power  of 
issuing  bills  of  exchange  which  were  assignable  at  common  law. 
So,  the  East-India  Company  was  expressly  created  to  trade  to 
the  East  Indies,  and  a  power  of  trading  is  conferred  upon  the 
ooiporation ;  for  which  purpose,  a  power  to  draw  and  accept  bills 
is  indispensably  requisite.  This  power  is  likewise  recognised 
and  regulated  by  many  acts  of  parliament,  viz.  9  and  10  W.  3, 
c.  44,  21  G.  3,  c.  65,  ss.  26,  27,  33  G.  3,  c.  62,  s.  109,  53  G. 
3,  c.  155,  ss.  67,  68.  But  the  defendants  are  only  a  corpora- 
tion for  supplying  the  towns  of  Manchester  and  oalford  with 
water;  and  as  no  express  power  is  given  to  them  to  draw 
or  accept  bills,  so  no  such  power  can  be  considered  impliedly 
conferred  upon  them,  as  it  is  entirely  foreign  to  the  purpose  for 
which  the  corporation  is  established.  On  the  contrary,  the  act 
points  out  a  specific  mode  of  raising  money  for  completing  the 
undertaking,  by  bonds  under  the  corporation  seal.  In  Slark  v. 
The  Highgate  Archway  Company^  5  Taunt.  794,  the  Court  of 
Common  Pleas  intimated  a  clear  opinion,  that  a  corporation  can- 
not be  liable  on  a  bill  of  exchange,  unless  a  power  to  draw  and 
accept  bills  of  exchange  be  directly  or  indirectly  vested  in  them. 
Another  objection  to  the  validity  of  the  bill  now  sued  upon  is, 
that  although  accepted  by  a  corporation  other  than  the  Bank 
of  England,  it  is  payable  at  less  than  six  months  from  its  date. 
The  issuing  of  such  a  bill  is  forbidden  by  6  Anne,  c.  22,  s.  9 ; 
and  the  same  clause  for  preserving  the  monopoly  of  the  Bank  of 
England,  is  introduced  into  all  the  subsequent  acts  renewing  the 
charter  of  that  corporation. 

Ahrahamj  contra.  A  corporation  may  be  parties  to  a  bill  of 
exchange ;  and  2d,  they  are  liable,  in  such  case,  to  be  sued  in 
assumpsit.  The  8  &  9  W.  3,  c.  20,  s.  28,  only  enacts  that  there 
shall  be  no  corporation  in  the  nature  of  a  bankj  during  the  con- 
tinuance of  the  Bank  charter.  By  the  6  Anne,  c.  22,  s.  9,  the 
above  provision  is  recited ;  and  in  the  preamble  to  that  section, 
it  is  further  recited,  that  divers  corporations  and  other  persons 
have  presumed  to  borrow  money,  ana  to  deal  as  a  bankj  contrary 
to  the  said  act ;  and  then  it  enacts,  that  no  corporation,  or  more 
than  six  persons  in  partnership,  shall  borrow,  owe,  or  take  up 
any  money  on  their  bills  or  notes  payable  at  demand,  or  at 
less  than  six  months  from  the  borrowing.  The  16  G.  2,  c.  13, 
8.  6,  is  expressed  to  be  passed  in  order  to  prevent  any 
doubts  that  might  arise  concerning  the  privileges  and  power  given 
by  the  former  acts  to  the  Bank  of  England,  and  it  confirms  the 
enactment  of  the  statute  of  Anne.  The  21  G.  3,  c.  60,  s.  12, 
which  was  passed  also  for  the  purpose  of  preventing  doubts  with 
respect  to  the  privileges  of  the  Bank  of  England,  enacts  that  it 
is  the  true  intent  and  meaning  of  that  act,  that  no  other  bank 
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shall  be  allowed  or  established  by  parliament  i  and  that  it  shall 
not  be  lawful  for  any  body  corporate,  or  for  any  other  persons 
in  covenants  or  partnership  exceeding  six,  to  borrow,  owe,  or 
take  up  any  money  on  their  bills,  or  notes  payable  at  demand,  or 
at  any  time  less  than  six  months  from  the  borrowing  thereof* 
Now  from  these  acts,,  it  appears  that  all  coi^porations  (except 
those  prohibited  by  them)  might  become  parties  to  bills  of  ex- 
change or  nromissoiy  noteis.  The  case  ci  Wigan  y,  Fowlery  1 
Starkie,  459,  is  an  authority  to  show  that  the  prohibition  in  those 
acts  extends  only  to  banking  companies.  An  action  was  there 
brought  against  seven  defendants  on  a  note  payable  at  three 
months.  It  Was  objected  that  the  note  was  void  by  the  bank 
acts.  Lord  Ellenborottgs  held  at  nisi  prius,  that  those  acts 
extended  only  to  banking  companies ;  and  that  decision  was  con^ 
firmed  afterwards  by  the  Court,  on  a  motion  for  a  new  trial. 
And  in  Slark  v.  Mighgate  Archway  Ccmpanyj  5  Taunt.  792, 
this  act  was  considered  by  GiBBS,  C.  J.,  as  merely  directoiy,  and 
therefore  as  not  avoiding  the  note  in  the  hands  of  an  innocent 
endorsee.  It  appears  from  the  8  and  4  Anne,  c.  9,  s.  1,  that 
at  common  law  a  corporation  might  be  parties  to  bills  of  ex-^ 
change.  The  statute  was  passed  for  the  purpose  of  putting 
promissory  notes  on  the  footing  of  bills  of  exchange,  and  enacts 
that  an  action  may  be  maintained  upon  them,  as  upon  an  inland 
bill  of  exchange  made  and  drawn  by  a  body  politic  or  corporate. 
This  statute,  tnerefore,  is  a  legislative  declaration,  that,  prior  to 
that  time,  a  corporation  might  be  parties  to  a  bill  of  exchange. 
Now  this  corporation  is  established  for  the  purpose  of  supplying 
the  inhabitants  of  a  particular  place  with  water:  the  act  says 
nothing,  one  way  or  the  other,  on  the  subject  of  bills  of  ex^ 
change,  and  therefore  the  general  rule  of  law  must  prevail,  and 
consequently  these  defendants  were  capable  of  binding  their 
funds  b^  a  bill  of  exchange.  Then,  if  so,  they  Bte  liable  in 
assumpsit.  [Bayley,  J.  u  this  corporation  were  in  a  situation 
to  become  acceptors  of  a  bill  of  exchange,  it  follows  as  of  course, 
that  they  are  hable  in  assumpsit ;  that  being  the  proper  remedy 
on  a  bill  of  exchange.]  The  3  &  4  Anne,  c.  9,  s.  I,  afFords  a 
strong  argument  on  that  point ;  and  he  cited  6  Yin.  817,  pi.  49, 
Hex  v.  J5%,  3  P.  Wms.  419, 1  Stra.  18;  Tariorough  v.  Bank 
cf  England^  16  East,  6 ;  Edie  v.  Ea^t  India  Chmpany^  2  Burr. 
1216,  1  Black.  295. 

Oamphe%  in  replj^,  observed,  that  the  case  of  Wigan  v.  Fowler 
was  easily  distinguishable  from  the  present,  as  the  fact  that  the 
partnership  of  the  acceptors  consisted  of  more  than  six  persons, 
did  not  there  appear  upon  the  f^tce  of  the  bill)  and  was  unknown 
to  the  plaintiff,  whereas  this  bill,  on  the  face  of  it,  is  directed 
to  and  accepted  by  a  corporation  created  by  a  public  act  of 
parliament.  Therefore  the  present  plaintiffii  must  be  presumed 
to  have  known,  that  the  instnttnent  was  illegal  and  voia,  when  it 
was  first  endorsed  to  them. 
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Abbott,  C.  J«  It  is  not  necessary  for  me  to  enter  into  the  gene- 
ral question,  whether  an  action  of  assumpsit  will  in  any  case  lie 
a^inst  a  body  corporate,  for  I  am  of  opinion  that  this  case  fells 
within  the  provisions  of  the  several  acts  of  parliament  made  fov 
the  protection  of  the  Bank  of  England.  The  statute  b^  which  the 
Bank  was  established  as  a  company  contains  a  proviaon,  "  that 
it  diall  n(rt  be  lawful  for  any  body  corporate  to  borrow,  owe^  oir 
take  up  any  sum  of  monqr  on  their  bills,  or  notes  payable  at  de- 
mand, or  at  any  less  time  than  six  months  from  the  borrowing ;" 
and  ihsLt  clause  has  been  incorporated  into  all  the  subsequent  acta 
relating  to  the  Bank  of  England.  It  seems  to  me,  that  by  the  fiir 
interpretation  of  that  statute,  the  words  '^  owe  on  a  bul  of  ex- 
change'' are  applicable  to  those  who  are  liable  as  acceptors,  for 
soch  persons  are  debtors  on  the  bill.  In  the  case  of  the  bankruptcy 
of  an  acceptor,  the  holder  of  the  bill  proves  the  amount  as  a  debt 
under  the  commission,  and  makes  an  affidavit,  that  the  bankrupt 
is  indebted  upon  the  bill,  viz.  that  he  owes  the  money  upon  the 
bill.  It  seems  to  me,  that  we  should  be  defeating  the  object  of  the 
statutes,  if  we  were  to  hold,  that  the  Manchester  Water-works 
Company  could  bind  themselves  by  the  drawing  of  bills  of  ex- 
change, or  by  the  issuing  of  promissory  notes.  This  case  is  very 
distinguishable  from  Wigtm  v.  Fowler ,  1  Starkie,  459.  There 
it  did  not  appear,  on  the  face  of  the  instrument,  that  the  security 
was  made  by  more  than  six  persons ;  here  it  appears  that  the  bill 
was  accepted  by  a  corporation ;  we  are  bound,  therefore,  to  give 
etkct  to  the  prohibition  in  the  act  of  parliament,  and  to  say  that 
the  defendants,  as  a  corporation,  are  not  entitled  to  draw,  or  ac- 
cept biUs  of  exchange  of  this  description. 

Bayley,  J.  The  act  of  parliament,  by  which  this  corporation 
is  established,  does  not  contain  any  express  power  by  which  they 
are  enabled  to  become  parties  to  bills  of  exchange  or  promissory 
notes,  nor  is  there  any  thing  in  the  purpose  for  which  this  corpo- 
ration was  established,  from  which  it  is  to  be  implied,  that  such  a 
power  was  meant  to  be  given.  It  seems  to  me,  that  the  drawing^ 
of  bills  of  exchange  was  quite  foreign  to  the  purpose  for  which 
this  corporate  body  was  established,  which  was  for  the  erecting 
and  carrying  on  water-works  in  a  particular  place.  There  being 
no  power  expressly  given  to  them  to  make  promissory  notes,  or  to 
become  parties  to  bills  of  exchange,  I  should  doubt  very  much, 
(even  if  the  bank  acts  were  entirely  out  of  the  question,)  whether 
such  a  corporation  would  have  any  power  so  to  bind  themselves 
for  purposes  foreign  to  those  for  which  they  were  originally  estab- 
li^ed.  But  without  determining  that  point,  this  case  seems  to 
me  to  be  clearly  within  the  prohibition  of  the  several  acts  passed 
for  the  protection  of  the  Bank  of  England.  It  was  the  object  of 
the  legislature,  that  they,  as  a  trading  company,  might  apply  the 
money  lodged  in  their  hands  in  negociating  bills  of  exchange,  and 
advancing  the  money  on  government  securities ;  now  the  statutes 
of  the  6  Anne,  c.  22,  s.  9,  the  15  G.  2,  c.  13,  s.  5,  and  the  21  G. 
3,  c.  60,  s.  12,  expressly  prevent  all  other  corporations  from  owing 


16      Broughton  v.  Water-works.    M,  T.  1819.       [9 

money  on  bills  of  exchange  or  promissory  notes  payable  at  a  less 
period  than  six  months  after  date  ;  and  the  words  of  the  21  G. 
3,  c.  60,  s.  12,  are  these,  "  that  it  shall  not  be  lawful  for  any  body 
corporate,  or  for  any  persons  united  in  partnership,  exceeding  the 
number  of  six,  to  borrow,  owe,  or  take  up  any  money  on  their 
bills  or  notes,  payable  at  demand,  or  at  any  less  time  than  six 
months  from  the  borrowing  thereof.'*  The  object  of  the  legisla- 
ture was  not  to  prevent  other  corporations  from  borrowing  money 
on  promissory  notes  or  bills  of  exchange,  but  only  to  prevent  them 
taking  up  money  on  bills  or  notes,  of  such  a  description  as  might 
come  in  competition  with  those  of  the  Bank  of  England.  That  cor- 
poration issues  notes  payable  on  demand,  and  discounts  bills  at 
short  dates.  The  accepting  of  bills,  or  the  issuing  of  promissory 
notes,  payable  at  such  short  dates  by  other  corporations,  would 
infringe  upon  the  exclusive  privileges  given  to  the  Bank  of  Eng- 
land by  the  legislature.  The  case  of  Wigan  v.  Fowler  is  distin- 
guishaole  from  the  present,  inasmuch  as  it  did  not  there  appear  on 
the  face  of  the  bill  to  be  accepted  by  more  than  six  persons.  Here, 
upon  the  face  of  the  instrument,  the  acception  appears  to  be  by  a 
corporation,  and  all  corporations  are  prohibited  from  owing  any 
money  on  a  security  of  this  description,  unless  it  has  more  than  six 
months  to  run.  I  think,  therefore,  that  this  is  the  case  of  a  corpo- 
ration owing  money  upon  a  bill  of  exchange  within  the  meaning  of 
the  acts  of  parliament,  and  consequently  that  this  action  cannot  be 
supported. 

HoLROYD,  J.  I  am  of  the  same  opinion.  The  case  of  Wigan 
V.  Fowler  is  very  distinguishable  from  the  present  case;  There 
the  number  of  the  defendants  did  not  appear  upon  the  face  of  the 
note  ;  there  was  nothing,  therefore,  on  the  face  of  that  note  which 
showed  it  to  be  a  note  prohibited  by  the  15  G.  2,  c.  15.  That 
statute  prohibited  any  body  corporate,  or  any  other  person  in  part- 
nership, exceeding  six,  from  borro\ving,  owing  or  taking  up  any 
money  on  their  bills  or  notes,  payable  at  demand,  or  at  any  less 
period  than  six  months  from  the  borrowing.  The  note  in  the  case 
cited  did  not  appear  to  be  illegal  on  the  face  of  it :  for  the  action 
was  brought  by  an  endorsee,  who  was  not  privy  to  the  fact,  that  it 
was  made  by  more  than  six  persons,  or  that  it  was  a  note  within 
the  prohibition  of  the  statute.  The  statute  does  not  expressly  make 
such  a  bill  void  ;  if  it  did,  it  would  (as  in  the  case  of  usury  or  ga- 
ming) be  void  in  the  hands  of  an  innocent  holder,  although  the 
defect  did  not  appear  on  the  face  of  the  instrument.  I  take  it  to 
be  clear,  however,  that  where  a  statute  prohibits  a  thing  to  be  done, 
and  does  not  expressly  avoid  the  securities  which  fall  within  the 
prohibition,  there,  if  the  violation  of  the  law  does  not  appear  on 
the  face  of  the  instrument,  and  the  party  taking  it  is  ignorant  that 
it  was  made  in  contravention  of  the  statute,  it  is  an  available  secu- 
rity in  the  hands  of  such  a  person.  I  think,  therefore,  that  as  the 
statute  here  does  not  expressly  avoid  the  security,  the  bill  of  ex- 
change, under  the  circumstances  stated  in  Wigan  v.  Fowler ^  would 
not  be  void  in  the  hands  of  an  innocent  holder.     But  here  the  de- 
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fendants  are  made  a  corporation  by  a  public  act  of  parliament,  and 
every  person  is  bound  to  take  notice  of  that  act ;  and  when,  there- 
fore a  holder  of  a  bill,  though  a  bona  fide  endorsee,  takes  the  de- 
fendants' acceptance,  he  must  know  that  they  are  a  body  corporate  ; 
and  he  therefore  receives  it,  knowing  it  to  be  the  acceptance  of  a 
corporation  prohibited  from  owing  money  on  such  a  bill :  he  is 
not,  therefore,  an  innocent  endorsee,  because  he  takes  a  bill  which 
he  knows  to  be  prohibited  by  statute ;  and  that  distinguishes  the 
case  from  the  case  of  Wigan  v.  Fowler^  where  the  names  of  all 
the  seven  persons  did  not  appear  on  the  face  of  the  bill,  and  the 
plaintiff  did  not  know  it  to  be  a  bill  prohibited  by  the  statute. 
Here,  however,  the  plaintiff  took  a  bill  of  exchange,  which  he  knew 
to  be  one  prohibited  by  statute,  and  he  cannot,  therefore,  recover 
upon  that  bill.  Consequently,  there  must  be  judgment  for  the  de- 
fendant. 

Best,  J.  I  am  of  opinion,  that  the  objection  ought  to  prevail 
on  both  grounds.  This  comes  within  the  statutes  for  the  protec- 
tion of  the  monopoly  of  the  Bank  of  England  :  for  it  is  impossible 
to  say  that  the  defendants  do  not  owe  money  on  the  bill,  and 
the  legislature  has  said  that  no  corporation  shall  owe  money  on  a 
bill,  unless  that  bill  has  six  months  to  run.  The  party  who  took 
this  bill  knew  it  had  not  six  months  to  run,  he  knew  it  was  the 
acceptance  of  a  corporation  ;  he  must  be  taken,  therefore,  to  have 
known,  that  he  took  a  security  which  was  prohibited  by  statute  ; 
and  he  has,  therefore,  no  right  to  complain,  if  he  cannot  now  re- 
cover upon  it.  It  appears  to  me,  that  if  this  objection  were  not 
to  prevail,  any  company  established  even  for  limited  objects  might 
erect  themselves  into  a  banking  company ;  for  what  is  to  restrain 
them  from  engaging  in  banking  to  any  extent,  if  they  can  raise 
money  by  accepting  bills  of  exchange  or  issuing  promissory  notes? 
I  am  also  of  opinion,  on  the  other  ground,  that  this  action  is  not 
maintainable,  because  this  case  comes  within  that  rule  of  law  by 
which  corporations  are  prevented  from  binding  themselves,  by 
contract  not  under  seal.  When  a  company  like  the  Bank  of  Engr 
land,  or  East-India  Company,  are  incorporated  for  the  purposes 
of  trade,  it  seems  to  result  from  the  very  object  of  their  being  so 
incorporated,  that  they  should  have  power  to  accept  bills  or  issue 
promissory  notes  ;  it  would  be  impossible  for  either  of  these  com- 
panies to  go  on  without  accepting  bills.  In  the  case  of  Slark  v. 
The  Highgate  Jirchway  Ctrnpany^  5  Taunt.  792,  the  Court  of 
Common  Pleas  seemed  to  think,  that  unless  express  authority  was 
given  by  the  act  establishing  the  company,  to  make  promissory 
notes  eo  nomine,  a  corporation  could  not  bind  itself  except  by 
deed.  Now  there  is  nothing  in  the  act  of  parliament  establishing 
this  company,  which  authorizes  them  to  bind  themselves,  except 
by  deed.  The  company,  too,  was  not  created  for  the  purposes  of 
trade,  but  merely  to  carry  en  the  business  of  supplying  the  inhab- 
itants of  a  particular  place  with  water.  Now  it  cannot  be  neces- 
sary, for  this  purpose,  that  they  should  become  the  makers  of 
promissory  notes  or  the  acceptors  of  bills  of  exchange.  As,  there- 
fore, the  nature  of  the  business  in  which  they  are  engaged  does 
VOL.  V.  8  B  2 
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not  raise  a  necessary  implication,  that  they  should  have  the  power 
to  accept  bills ;  and  as  no  authority  is  expressly  given  by  the  act 
of  parliament  for  that  purpose,  I  am  of  opinion,  on  this  latter 
ground  also,  that  this  action  cannot  be  maintained. 

Judgment  for  defendants. 


VAN  SANDAU  v.  CORSBIE  and  Another.— p.  IS.f 

By  the  49  G.  3,  c.  121,  s.  8,  the  certificate  of  a  bankrupt  is  a  bar,  not  only  to  any 
action  at  the  suit  of  the  surety  for  the  recovery  of  money  paid  in  discharge  of  the 
original  debt,  but  to  any  action  for  the  consequential  damage  accruing  from  the 
non-payment  by  the  bankrupt  of  the  original  debt,  when  due;  and  therefore, 
where  the  acceptor  of  an  accommodation  bill  brought  an  action  against  the  drawer, 
who  had  become  bankrupt,  for  not  providing  him  with  funds  to  pay  the  bill 
when  due,  wherieby  he  had  incurred  the  costs  of  an  action,  and  was  obliged  to  sell 
an  estate,  in  order  to  raise  money  to  pay  the  bill,  the  certificate  was  held  to  be  a  good 
bar. 

Declaration  stated,  that  in  consideration  that  plaintiff,  for 
the  accommodation,  and  at  the  request  of  defendants,  would 
accept  a  certain  bill  of  exchange,  drawn  by  the  defendants  on 
plaintiff,  by  which  defendants  required  plaintiff,  four  months  after 
the  date  thereof,  to  pay  to  the  order  of  defendants  1021?.  5«.  6d., 
and  would  deliver  the  same  so  accepted  to  defendants,  in  order 
that  defendants  might  negotiate  the  same  for  their  own  use  and 
benefit,  defendants  undertook  to  provide  him  money  for  the  pay- 
ment of  the  said  bill  of  exchange,  when  the  same  should  become 
due  and  payable.  It  then  stated,  that  plaintiff  did  accept  the 
bill,  and  deliver  it  so  accepted  to  the  defendants ;  and  that  al- 
though the  bill  was  negotiated  by  defendants  for  their  own  use, 
and  has  long  since  become  due  and  payable,  yet  that  defendants 
did  not  provide  the  money,  in  consequence  whereof  plaintiff  was 
sued  by  the  holder  of  the  bill,  and  was  forced  to  pay  SOL  for  the 
costs  of  an  action,  and  to  give  a  cognovit  for  the  amount  of  such 
bill ;  and  that  when  the  amount  became  due,  he  was  obliged  to 
sell  his  estate  and  interest  in  a  wharf  at  Rotherhithe,  for  the 
purpose  of  procuring  the  means  of  paying  the  money  due  on  the 
bill ;  by  reason  whereof,  plaintiff  hath  not  only  been  put  to  great 
expenses  of  moneys,  but  hath  suffered  great  anxiety  of  mind, 
and  hath  been  greatly  injured  in  his  circumstances  and  credit, 
and  greatly  damnified,  by  reason  of  his  having  been  obliged  to 
sell  and  dispose  of  his  said  wharf. 

Plea,  after  stating  the  trading  of  defendants,  the  petitioning 
creditor's  debt,  the  issuing  of  a  commission,  under  which  they 
were  declared  bankrupts,  their  surrender  on  the  27th  January, 
1816,  and  the  obtaining  of  their  certificate  on  the  19th  July  fol- 
lowing, which  was  duly  allowed  by  the  Lord  Chancellor,  stated, 
that  before  the  issuing  of  the  commission,  and  before  the  defend- 
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ants  had  committed  any  act  of  bankruptcy ,  the  plaintiff  had 
become  liable  for  a  debt  of  the  defendants,  upon  the  bill  of  ex- 
change in  the  declaration  mentioned,  which  had  been  drawn  by 
the  defendants  and  accepted  by  the  plaintiff  for  their  accommo- 
dation ;  and  that  such  bill  had  been  negotiated  by  the  defendants, 
and  at  the  time  of  the  issaing  of  the  commission  remained  in 
the  hands  of  their  creditors ;  and  that  before  any  dividend  was 
made  under  the  commission,  the  plaintiff  being  so  liable  after  the 
issuing  of  the  commission,  paid  the  debt  for  which  he  was  so 
liable  to  the  holder  of  the  bill ;  and  that  the  creditor,  who  had 
not  proved  his  debt  under  the  commission,  might  receive  under 
the  commission  a  dividend  in  proportion  to  his  debt,  without  dis- 
turbing any  dividends  already  made.  To  this  plea,  the  plaintiff 
demarred,  and  assigned  for  cause,  that  it  did  not  appear  that  the 
causes  of  action  in  the  declaration  mentioned  were  debts  prove- 
able  by  the  plaintiff,  as  a  creditor  of  the  defendant  under  his 
commission  ;  and  also  that  it  did  not  appear,  the  causes  of  action 
being  uncertain  and  unliquidated,  that  the  damages  could  have 
been  proved  under  the  commission.  The  defendant  joined  in 
demurrer,  and  the  Court  of  Common  Pleas,  after  argument,  gave 
judgment  for  the  defendants.  A  writ  of  error  was  then  sued 
oat,  and  the  plaintiff  in  error  assigned  for  error  the  same  causes 
as  were  assigned  below  on  the  demurrer.  The  case  was  argued 
before  this  term,  at  the  sittings  at  Serjeants'  Inn,  by 

jP.  Pollock,  for  the  plaintiff  in  error.  This  action  is  brought, 
not  to  recover  the  money  paid  on  the  bill,  but  for  the  conse- 
quential injury  arising  to  the  plaintiff  from  his  not  having  been 
provided  with  funds  to  pay  the  bill  when  due,  and  the  damages 
are  the  costs  incurred  in  defending  an  action,  and  the  loss  sus- 
tained by  plaintiff's  having  been  compelled  to  sell  an  estate,  in 
order  to  raise  money  to  pay  the  bill.  Those  damages  are  un- 
liquidated, and,  consequently,  were  not  capable  of  proof  under 
the  commission.  The  49  G.  3,  c.  121,  s.  8,  enables  a  surety,  or 
person  liable  for  the  debt  of  the  bankrupt,  who  has  paid  the  debt 
after  issuing  the  commission,  to  prove  his  demand,  in  respect  of 
any  payment  made  on  account  of  such  debt.  That  act,  there- 
fore, would  only  enable  the  plaintiff  to  prove  his  debt  for  the 
amount  of  the  bill,  which  forms  no  part  of  the  subject  of  this 
fiction.  Where  a  loan  of  money  is  general,  the  damage  resulting 
from  the  non-payment  is  merely  the  principal  and  interest ;  but 
where  there  is  an  express  undertaking  to  pay  on  the  happening 
of  a  particular  event,  or  at  a  particular  time,  the  non-payment 
of  the  money,  according  to  the  contract,  may  produce  to  the 
lender  damages  much  beyond  the  principal  and  interest :  if  the 
lender  be  a  trader,  it  may  prove  ruinous  to  his  credit.  There 
is  no  distinction  in  point  of  principle  between  a  contract  to  pro- 
vide money  at  a  given  time,  and  a  contract  to  provide  goods. 
In  the  latter  cas^,  the  damages  are  usually  measured  by  the 
difference  of  price,  but  that  is  not  always  the  fair  measure  of 
the  damage :  for  if  a  party  contracting  for  the  delivery  of  goods 
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at  a  specific  day  were  bound  to  provide  government  with  those 
goods,  and  on  default  to  pay  a  sum  of  money,  by  way  of  stipu- 
lated damages,  the  damages  for  the  breach  of  a  contract  with 
him  might  be  co-extensive  with  his  liability  to, government;  and 
it  could  not  be  contended,  in  such  a  case,  that  that  consequential 
damage  could  be  the  subject  of  proof  under  a  commission  of 
bankrupt.  In  Stedman  v.  MartinnarUj  18  East,  427,  ^e  Court 
held,  that  the  money  paid  by  the  acceptor  of  an  accommodation 
bill  might  be  proved  under  a  commission  against  the  drawer,  but 
the  action  there  was  brought  merely  to  recover  the  money,  and 
not  any  consequential  damage  from  the  acceptor  not  being  pro- 
vided with  funds  to  pay  the  bill  when  due. 

Parkcj  contra.  By  the  49  G.  3,  c.  121,  g.  8,  it  is  enacted, 
that  where  any  person  shall  be  surety  for,  or  be  liable  for  any 
debt  of  the  bankrupt,  it  shall  be  lawful  for  such  surety,  or  person 
liable,  if  he  shall  have  paid  the  debt,  although  after  the  com- 
mission issued,  to  prove  his  demand  in  respect  of  any  payment 
made  on  account  of  such  debt,  as  a  debt  under  the  commission, 
notwithstanding  such  person  may  have  become  surety  or  liable 
for  the  debt  of  the  bankrupt,  after  an  act  of  bankruptcy  had 
been  committed  by  such  bankrupt ;  and  then  it  goes  on  to  state, 
that  every  person  who  has  obtained  his  certificate  should  be  dis- 
charged of  all  demands  at  the  suit  of  every  person  having  so 
paid,  or  being  enabled  to  prove  with  regard  to  his  debt  in 
respect  of  such  suretyship  or  liability,  in  like  manner  as  if  such 
person  had  been  a  creditor  before  the  bankruptcy.  Now 
the  certificate  of  the  bankrupt,  to  which  some  portion  of  the 
creditors  (who  are  empowered  to  bind  the  whole)  are  parties, 
operates  as  a  statutory  release ;  and  the  statute  having  directed 
that  the  certificate  in  this  case  should  be  a  discharge  of  all  de- 
mands at  the  suit  of  the  surety,  with  respect  to  his  debt,  it  may 
be  here  considered  as  a  release  of  all  demands  with  respect  to 
the  debt.  In  Sheppard's  Touchstone,  338,  it  is  laid  down,  that 
a  release  of  all  demands  releases  all  manner  of  actions  real  and 
personal,  debts  and  duties.  By  this  statutory  release,  therefore, 
all  actions  and  duties  in  respect  of  the  debt  are  released,  and, 
consequently,  the  action  resulting  to  the  plaintiff  from  the  de- 
fendant's breach  of  duty,  in  not  providing  him  with  funds  to  pay 
the  bill  when  due,  is  also  released.  The  case  of  Wood  v.  Dodg- 
son^  2  M.  &  S.  195,  is  an  authority  expressly  in  point.  There 
Wood  and  Dodgson,  having  been  partners,  dissolved  their  part- 
nership by  deed,  and  Dodgson  covenanted  to  pay  all  the  partner- 
ship debts.  After  this  Wood  was  sued  by  the  holder  of  a  bill  of 
exchange,  accepted  by  the  partnership,  and  he  paid  a  sum  of 
money  for  principal,  interest,  and  eostSy  and  then  brought  an 
action  of  covenant  against  Dodgson,  to  recover  the  sum  so  paid. 
The  defendant  there  pleaded  his  bankruptcy  specially,  and  this 
Court  held,  that  his  certificate  was  a  bar  to  the  action.  He  was 
then  stopped  by  the  court. 

Abbott,  C.  J.    That  is  quite  decisive  of  this  case.    Here  the 
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principal  ground  and  cause  of  action,  supposing  the  statute  49 
6.  3  had  never  passed,  is  the  recovery  of  a  sum  of  money  paid 
by  the  plaintiff  as  acceptor  upon  the  bill,  and  if  an  action  had 
been  brought,  he  might  not  only  have  recovered  that  money,  but, 
perhaps,  also  the  special  damage  which  he  had  incurred,  in  order 
to  raise  money  to  pay  the  bill.  That  damage,  however,  could 
only  have  been  recovered  as  an  accessory  to  the  principal  debt ; 
this  is  a  hovel  attempt  to  separate  the  accessory  from  the  princi- 
pal ;  and  it  seems  to  me,  that  in  point  of  law  that  cannot  be 
done.  If  we  were  to  give  effect  to  this  action,  we  should,  in  a 
great  measure,  defeat  the  object  of  this  very  beneficial  statute, 
which  was  intended  to  relieve  the  bankrupt  from  all  claims  of  the 
Burety,  arising  out  of  the  original  debt. 

Batley,  J.  I  am  of  the  same  opinion.  If  the  statute  of  the 
49  G.  3  had  never  passed,  if  the  plaintiff  had  been  arrested 
upon  the  bill,  and  in  order  to  pay  it  he  had  sold  his  estate  at  a 
loss,  he  could  not  then  have  brought  two  separate  actions,  first 
for  the  money  which  he  had  paid,  and  secondly,  for  the  special 
damage  which  he  had  sustained  by  the  sale  of  the  estate.  The 
plaintiff  here  is  a  surety ;  now  the  49  G.  3  enables  the  surety 
to  prove  his  demand  in  respect  of  such  payment,  as  a  debt  under 
the  commission ;  and  then  it  enacts  that  the  bankrupt  shall  be 
discharged  of  all  demands  at  the  suit  of  the  surety,  in  regard  to 
his  debt,  in  respect  of  such  suretyship ;  now  it  seems  to  me,  that 
under  this  clause  of  the  act,  the  certificate  is  a  bar  not  only  to 
any  claim  for  the  money  which  constituted  the  original  debt,  but 
a  bar  also  to  any  demand  for  accessory  injuries  arising  out  of  the 
debt,  and  which  accessory  injuries  could  only  be  the  subject  of 
the  same  action  brought  by  the  plaintiff  to  recover  the  money. 
In  my  judgment,  the  statute  makes  the  certificate  not  only  a  bar 
to  the  principal  debt,  but  also  to  any  consequential  damage  arising 
from  that  debt  not  having  been  duly  paid.  If  this  were  not  the 
proper  construction  of  the  statute,  I  cannot  see  why  any  creditor 
of  a  bankrupt  subsequently  to  the  5  G.  2,  who  had  incurred 
special  damage,  in  consequence  of  having  been  arrested,  or  of 
having  been  bound  to  pay  costs,  should  not  have  brought  an 
action  for  such  consequential  injury:  but  no  such  action  was 
ever  heard  of;  and  with  respect  to  costs  it  has  been  decided,  that 
they  are  in  the  nature  of  an  accessory,  and  that  when  the  right 
to  the  principal  is  barred,  the  right  to  the  accessory  is  barred 
al80.(a)  If  that  be  so,  there  does  not  seem  to  be  any  distinction 
in  principle  between  an  arrest,  which  is  a  restraint  on  the  person, 
and  the  payment  of  costs,  which  is  a  restraint  on  the  purse.  I 
think  that  this  declaration  attempts  to  sever  that  which  is  not 
severable  in  point  of  law,  and  I  think,  therefore,  that  the  judg- 
ment of  the  Court  of  Common  Fleas  ought  to  be  afSrmed. 

HoLROTD,  J.  I  am  of  the  same  opinion.  Where  the  right  to 
the  principal  debt  is  barred  by  statute,  the  right  to  damages, 

(a)  See  PhUipt  t.  Brown,  6  T.  R.  282,  Scott  t.  Ambrote,  2  M.  &  S.  326, 
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which  are  accessory  to  and  consequential  on  that  principal  debt, 
is  also  barred.  The  obligation  entered  into  by  the  defendant, 
as  stated  in  this  declaration,  was  to  provide  the  plaintiff  with 
money  to  pay  the  bill  when  it  became  due,  and  if  the  defendant 
had  not  become  bankrupt,  the  plaintiff  might  have  brought  his 
action  to  recover  this  money.  The  defendant  having  become 
bankrupt,  the  remedy  is  changed  by  the  49  G.  3,  c.  121,  s.  8. 
That  statute  deprives  the  plaintiff  of  his  remedy  by  action,  and 
authorizes  him  to  prove  his  demand  in  respect  of  any  payment 
made  on  account  of  the  debt  under  the  commission,  and  it  pro- 
tects the  defendant  from  all  demands  at  the  suit  of  the  plaintiff 
with  regard  to  his  debt.  Now  I  am  of  opinion,  that  when  the 
remedy  at  law  is  taken  away  for  the  non-payment  of  the  money, 
it  is  also  taken  away  as  to  any  consequential  damage  arising 
from  such  non-payment.  I  therefore  think,  that  this  action  is 
not  maintainable,  and  that  the  judgment  should  be  affirmed. 

Best,  J.  I  entirely  concur  in  the  opinion  delivered  by  my 
Lord  and  my  Brothers.  I  think  that  the  certificate  operates  as 
a  release  of  the  debt,  and  of  all  demands  arising  out  of  that  debt, 
and  it  would  be  absurd,  that  when  the  debt  itself  is  released,  the 
consequential  damage  resulting  from  it  should  remain  a  charge 
upon  the  bankrupt ;  if  we  were  so  to  hold,  we  should  deprive  the 
bankrupt  of  one  of  the  great  advantages  intended  to  be  conferred 
on  him  by  the  legislature.  Where  money  is  to  be  repaid  at  a 
specified  time,  the  lender  of  the  money  may  frequently  be  damni- 
fied much  beyond  the  extent  of  the  principal  and  interest,  and 
the  borrower  may,  consequently,  be  liable  for  special  damage. 
Now  if  the  certificate  did  not  operate  as  a  bar  against  such  a 
demand,  there  would  have  been  frequent  instances  of  actions  of 
this  nature.  No  instance,  however,  has  been  mentioned,  in 
which  such  an  action  has  been  brought,  and  that,  of  itself,  afforda 
the  strongest  argument  against  the  present  claim.  Upon  the 
whole,  I  am  of  opinion,  that  this  action  is  not  maintainable,  and 
that  the  judgment  of  the  Court  of  Common  Fleas  should  be 
affirmed. 

Judgment  affirmed. 
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NETHERTON  against  WARD.(fl)— p.  21. 

A  tenement  situate  in  the  king's  dock-yard,  deriving  a  benefit  from  the  public 
sewers,  and  occupied  by  an  officer  of  government,  who  paid  no  rent,  is  liable 
to  be  rated  to  the  sewers. 

Trespass  for  taking  plaintiff's  goods :  plea,  not  guilty.  At 
the  trial  before  Graham,  Baron,  at  the  Spring  assizes,  1818,  for 
the  county  of  Surrey,  a  verdict  was  found  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  upon  the  following  case : 

The  trespass  complained  of  was  the  taking  of  the  goods  of  the 
plaintiff  by  the  defendant,  as  a  distress  for  non-payment  of  a 
rate  made  by  the  commissioners  of  sewers,  for  the  limits  extend- 
ing from  East  Moulsey  in  Surrey  to  Ravensborne  in  Kent,  under 
whose  authority  the  defendant  acted.  The  plaintiff  was  assessed 
in  the  sum  of  3?.  as  upon  a  rental  of  60?.,  in  respect  of  a  mes- 
suage or  tenement  in  his  majesty's  dock-yard  in  Deptford,  in  the 
county  of  Kent,  of  which  messuage  or  tenement  the  plaintiff  then 
was,  and  still  is  the  occupier,  solely  by  virtue  of  the  oflSce  of 
clerk  of  the  survey  of  the  said  dock-yard,  where  he  resided,  and 
still  resides,  with  his  family  and  servants,  not  paying  any  rent 
for  the  same ;  nor  can  he  occupy  it  longer  than  during  the  time 
of  his  holding  such  office,  from  which  he  may  be  removed  at  his 
majesty's  pleasure,  at  any  time.  The  whole  of  the  yard  is  within 
the  district  of  Church  Marsh  Sluice  ,  and  the  sluice  and  district 
are  within  the  jurisdiction  of  the  above  commissioners.  The 
dock-yard  is  principally  drained  by  sewers,  which  are  made  and 
maintained  at  the  expense  of  the  crown ;  but  the  dock-yard  in 
general,  as  well  as  the  house  of  the  plaintiff,  derive  a  benefit 
from  the  public  sewers,  which  are  under  the  direction  and  man- 
agement of  the  commissioners.  The  whole  of  the  dock-yard,  and 
the  messuage  or  tenement  in  respect  of  which  the  rate  was  made, 
as  well  as  all  the  buildings  and  offices  in  such  dock-yard,  are  the 
property  of  his  majesty.  No  rent,  profit,  or  emolument,  or  ad- 
vantage whatsoever,  is  derived  to  his  majesty  from  the  dock- 
yard, or  any  of  the  buildings  or  offices  therein,  other  than  the 
use  which  is  made  of  the  same  for  the  public  office.  The  plain- 
tiff was  assessed  by  the  rate  in  question,  according  to  the  yearly 
value  of  the  messuage  or  tenement ;  and  the  commissioners  are 
authorized  by  certain  local  acts,  viz.  49  G.  3,  50  G.  3,  and  the 
53  G.  3,  to  make  a  general  and  equal  pound  rate,  upon  all  and 
every  person  or  persons  who  did  or  should  inhabit  or  occupy  any 
house,  building,  tenement,  or  hereditament  whatsoever,  within 
the  aforesaid  district,  according  to  the  yearly  value  of  each  and 
every  such  house,  building,  tenement,  or  hereditament ;  and  in 
pursuance  of  such  authority  they  made  the  rate  in  question,  if 
the  plaintiff  was  by  them  assessable,  in  respect  of  the  messuage 
or  tenement.  It  was  then  stated,  that  proper  steps  had  been 
taken,  on  the  part  of  the  commissioners,  to  authori:^  the  distress 

(a)  This  case  was  argued  at  Seijeants*  Ida 
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on  the  defendant's  goods ;  and  also,  that  proper  steps  had  been 
taken,  on  the  part  of  the  plaintiff,  in  order  to  the  bringing  of 
the  present  action.  If  the  court  should  be  of  opinion,  that  the 
plaintifi'  was  not  liable  to  be  assessed  to  the  rate,  the  verdict  was 
to  stand ;  if  the  coui't  should  be  of  a  contrary  opinion,  a  nonsuit 
was  to  be  entered. 

Jervis,  for  the  plaintiff.  This  property  is  not  rateable  to  the 
sewers,  being  in  the  possession  of  the  crown,  producing  no  profit, 
and  wholly  dedicated  to  public  purposes.  The  possessions  of 
the  crown  are  not  rateable  to  the  poor.  Lord  Amherst  v.  Lord 
Somers,  2  T.  R.  372 ;  EcherBall  v.  Briggs,  4  T.  R.  6 ;  Holford 
V.  Copeland,  3  Bos.  &  Pul.  129.  By  the  23  H.  8,  c.  5,  the 
sewer  rate  is  imposed  on  the  landlord,  and  not  on  the  occupier. 
It  is  a  general  rule,  however,  that  the  king  is  not  to  be  barred 
of  a  right  or  privilege  by  general  words  in  an  act  of  parliament ; 
he  must  be  expressly  named  for  that  purpose.  Plowd.  240.  The 
9th  section  of  the  stat.  23  11.  8,  c.  5,  enacts,  That  the  laws,  or- 
dinances, and  decrees  of  the  commissioners,  shall  bind  the  lands 
of  his  majesty ;  but  the  stat.  3  &  4  Edw.  6,  c.  8,  which  was  passed 
in  furtherance  of  the  objects  of  the  stat.  H.  8,  restrains  the 
operation  of  that  clause  to  lands  of  his  majesty  in  possession  of 
his  tenants,  and  thereby  yielding  a  profit :  it  provides,  that  all 
money  thereafter  to  be  rated  and  taxed,  by  virtue  of  the  com- 
mission of  sewers  upon  the  lands  of  his  majesty,  shall  be  levied 
by  distress ;  and  that  all  bills  of  acquittance,  signed  by  the  col- 
lectors, shall  be  a  suflBcient  discharge  to  the  tenants,  farmers, 
and  occupiers  of  the  same  grounds  so  to  be  charged  for  the  sum 
wherewith  their  grounds  shall  be  charged,  as  also  a  sufficient 
warrant  to  the  king's  officers  for  the  allowance  to  such  tenants, 
farmers,  or  occupiers,  for  the  same.  The  remedy  by  distress  is 
not  applicable  to  lands  in  the  actual  possession  of  the  king ;  and 
this  clause  of  the  statute,  which  is  explanatory  of  the  23  H.  8, 
c.  5,  evidently  contemplates  such  lands  only  of  the  king  as  are 
in  the  possession  of  his  tenants  yielding  a  profit.  By  the  49  G. 
3,  c.  183,  which  is  a  local  act  applicable  to  the  district  where 
these  premises  are  situate,  the  commissioners  are  authorized  to 
impose  an  equal  pound  rate  upon  all  persons  who  inhabit  or  oc- 
cupy any  land,  house,  &c.,  within  the  district ;  and  by  sect.  35, 
the  rate  may  be  imposed  either  upon  the  tenant  or  occupier,  or 
upon  the  landlord ;  and  by  sect.  86,  the  rates  paid  by  the  tenant 
are  to  be  reimbursed  by  the  landlord,  by  deduction  from  the 
rent  or  otherwise.  This  act,  however,  cannot  apply  to  the  pre- 
sent case,  inasmuch  as  the  king  is  not  therein  expressly  named ; 
and  there  being  no  rent  payable,  the  tenant  could  not  deduct 
the  rate,  nor  could  he  compel  the  crown  to  reimburse  it. 

Platt^  contra.  This  property  produces  a  profit  to  the  crown, 
and  is  therefore  rateable.  It  is  true  that  the  occupier  does  not 
pay  any  rent ;  but  he  gives  his  services  in  lieu  of  rent,  and  the 
Drivilege  of  inhabiting  this  house  goes  in  deduction  of  his  salary. 
By  the  stat.  of  23  H.  8,  c.  6,  the  lands  of  the  king  are  expressly 
bound  by  the  ordinances  and  decrees  of  the  commissioners.     The 
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stat.  of  the  3  &  4  Edw.  6  does  not  restrain  the  operation  of  the 
former  statute ;  it  provides  only  for  particular  cases  of  lands  of 
the  king  whose  tenants  pay  rent,  leaving  all  other  cases  as  they 
stood  before ;  and  if  the  amount  of  the  rate  exceeded  the  rent, 
the  lands  would  still  be  liable  to  be  rated,  and  that  rate  might 
be  levied  by  distress  on  the  tenant ;  he  cited  Whitley  v.  Fawcett^ 
Styles,  12. 

Abbott,  G.  J.  I  am  of  opinion  that  the  plaintiff,  as  the  occu- 
pier of  the  messuage  in  question,  was  liable  to  this  rate.  It 
seems  to  me,  that  the  question  entirely  depends  on  the  construc- 
tion of  the  two  statutes  which  have  been  referred  to  in  argument, 
viz.,  that  of  the  23  H.  8,  as  connected  with  and  explained  by 
the  3  &  4  Edw.  6.  Now  the  statute  of  H.  8  was  made  to  remedy 
a  great  public  inconvenience,  and  to  introduce  a  great  public 
benefit.  It  enables  his  Majesty  to  issue  a  commission  in  a  certain 
form  therein  mentioned,  by  which  among  other  powers  given  to 
the  commissioners,  was  one  "  to  inquire  where  default  and  annoy- 
ances be,  through  whose  defaults  the  hurts  and  damages  have 
happened,  and  who  hath  or  holdeth  any  lands  or  tenements,  or 
common  of  pasture,  or  profit  of  fishing,  or  hath  or  may  have  any 
hart,  loss,  or  disadvantage,  by  any  manner  or  means  in  the  said 
places,  as  well  near  to  the  said  dangers,  lets,  and  impediments, 
as  inhabiting  or  dwelling  thereabouts  by  the  said  walls,  &c.,  and 
other  the  said  impediments  and  annoyances,  and  all  those  persons 
and  every  of  them,  to  tax,  discharge,  distrain,  and  punish,  as 
well  within  the  metes,  limits,  and  bounds  of  old  time  accustomed, 
or  elsewhere  within  the  realm  of  England,  after  the  quantity  of 
their  lands,  tenements,  and  rents,  by  the  number  of  acres  and 
purchase,  after  the  rate  of  every  person's  portion,  tenure,  or 
profit."  Now  it  may  be  said,  that  if  the  act  contained  nothing 
more,  the  lands  of  his  Majesty  appropriated  to  the  public  service 
would  not  be  liable  to  this  rate ;  but  by  the  7th  section  it  is 
enacted,  ^'  That  the  commissioners  shall  have  power  and  authority 
to  make  laws,  ordinances,  and  decrees ;"  then  the  8th  section  pro- 
vides, "that  if  any  persons  assessed  to  any  lot  or  charge  for 
any  lands,  &c.,  do  not  pay  the  said  lot  or  charge,  the  com- 
missioners may  decree  and  ordain  the  said  lands  or  tenements  to 
any  person  or  persons,  for  any  term  or  terms  of  life  or  fee 
simple ;"  and  then  comes  the  9th  section,  by  which  it  is  provided, 
**  That  the  same  laws,  ordinances,  and  decrees,  to  be  made  and 
ordained  by  the  commissioners,  shall  bind  as  well  the  lands, 
tenements,  and  hereditaments  of  the  king,  our  sovereign  lord,  as 
all  other  persons  and  their  heirs,  for  such  their  interest  as  they 
shall  fortune  to  have,  or  may  have  in  any  lands,  tenements,  or 
hereditaments,  or  other  casual  profit,  advantage,  or  commodity, 
whatsoever  they  be,  whereunto  the  said  laws,  ordinances,  and  de- 
crees shall  any  wise  extend."  There  is,  therefore,  in  the  9th 
section  an  express  enactment  that  the  lands,  tenements,  and 
hereditaments  of  the  king  shall  be  subject  to  the  laws,  ordinances, 
and  decrees  to  be  made  and  ordained  by  these  commissioners. 
It  might,  however,  have  been  doubtful  imder  this  clause,  whether 
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the  commissioners  could  distrain  on  the  lands  of  the  king  to 
enforce  the  payment  of  this  rate,  and  to  remove  any  doubt  on 
this  subject ;  and  in  furtherance  of  the  objects  of  the  statute  of 
H.  8,  the  Stat.  3  &  4  Edw.  6  was  made,  by  which  it  was  enacted, 
"  That  all  scots,  lots,  and  sums  of  money,  hereafter  to  be  rated 
and  taxed  by  virtue  of  such  commission  of  sewers  upon  any  the 
lands,  &c.,  of  our  sovereign  lord  the  king,  for  any  manner  or 
thing  concerning  the  articles  of  the  said  commission  of  sewers, 
shall  be  levied  by  distress."  Now,  that  undoubtedly  is  a  gene- 
ral legislative  direction,  that  a  distress  for  these  rates  might  be 
taken  upon  the  lands  of  the  king.  It  has  been  argued,  however, 
that  these  words  are  restrained  by  those  which  follow ;  for  the 
statute  goes  on  to  say,  that  all  bills  of  acquittance  signed  by  the 
collector  or  receiver  shall  be  a  sufficient  discharge  to  the  tenants, 
farmers,  and  occupiers  of  the  same  grounds  so  to  be  charged  for 
the  said  sum  wherewith  their  grounds  shall  be  so  charged,  aa 
also  a  sufficient  warrant  to  all  receivers  and  other  officers  of  our 
lord  the  king,  for  the  allowance  to  such  tenant,  farmer,  or  occu- 
pier for  the  same.  I  cannot  say,  according  to  any  reasonable 
construction  of  the  act  of  parliament,  that  this  second  part  of 
the  section  is  to  be  considered  as  restraining  the  effect  of  the  first, 
so  as  to  confine  the  power  of  distress  to  such  lands  only  as  were 
in  the  possession  of  the  king's  tenants :  it  seems  to  me  that  it  is 
wholly  unrestrained  by  the  second,  which  applies  only  to  a  par- 
ticular class  of  persons.  For  these  reasons,  it  seems  to  me  that 
the  plaintifi"  was  liable  to  the  rate,  and  therefore  that  the  judg- 
ment of  nonsuit  must  stand. 

Bayley,  J.  I  think  it  quite  clear,  that  this  property  is  with- 
in the  words  and  spirit  of  the  act  of  parliament ;  and  it  would  be 
most  unjust  if  it  were  not  so.  A  great  public  expense  is  incurred, 
for  the  benefit  of  a  whole  district ;  and  amongst  the  property  in 
that  district  which  is  benefited  is  the  dock-yard.  In  addition 
to  this,  the  persons  there  residing  are  also  benefited.  Now  the 
statute  of  H.  8  imposes  a  charge  upon  all  persons  who  may  be 
benefited  by  the  expense  which  is  so  incurred,  and  expressly 
enacts,  that  the  king's  property  shall  not  be  exempted(,  which 
otherwise  it  would  have  been,  because  the  crown  is  not  bound  by 
an  act  of  parliament  imposing  a  charge,  unless  expressly  named. 
My  Lord  Chief  Justice  has  commented  on  the  provisions  of  the 
8  &  4  Edw.  6,  and  I  entirely  concur  in  the  explanation  which  he 
has  given  of  that  statute.  It  has  been  argued,  that  the  pro- 
perty of  the  king  is  not  to  be  liable,  unless  it  be  in  the  hands  of 
a  tenant  yielding  rent ;  but  why  should  such  a  distinction  be 
made,  for  the  land  of  the  king  is  equally  benefited  by  the 
expense  incurred,  whether  it  be  in  the  hands  of  a  tenant,  or 
whether  it  is  applied  by  the  crown  to  public  purposes  ?  If  it  is 
applied  by  the  crown  to  public  purposes,  then  it  is  for  their 
benefit,  and  the  public  ought  to  pay.  Why  should  the  occupiers 
of  land  within  the  particular  district  bear  the  whole  expense,  the 
benefit  of  which  is  divided  between  them  and  the  rest  of  the 
public  ?    It  is  beneficial  to  the  public  at  large  that  this  land 
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should  be  occupied  as  it  is ;  and  it  is  necessary  for  the  purpose 
of  occupation,  that  sewers,  drains,  &c.,  should  be  made,  to  defray 
the  expense  of  which  these  rates  are  imposed.  As  the  whole 
public  have  a  benefit  from  this  occupation,  all  parts  of  the  king- 
dom ought  to  contribute.  If  this  exemption,  however,  was  to  be 
allowed,  the  expense  will  be  defrayed,  not  by  the  public  at  large, 
but  by  the  occupiers  of  lands  living  within  the  particular  district. 
It  seems  to  me,  therefore,  that  it  would  be  an  injustice  to  the 
inhabitants  of  this  district  if  the  lands  of  the  crown  applied  to 
public  purposes  were  exempt ;  and  I  therefore  think,  that  to  what 
ever  purposes  such  lands  are  applied,  they  are  equally  liable  to 
this  expense,  and  therefore  that  the  rate  should  be  levied. 

HoLROYD,  J.  I  am  also  of  opinion,  that  the  rate  which  has 
been  made  is  a  legal  and  valid  rate.  By  the  statute  of  H.  8, 
persons  who  hold  any  lands  or  premises,  are  bound  by  the  decrees 
of  the  commissioners  of  sewers.  By  the  statute  49  Gr.  3,  c.  183, 
8.  33,  the  rate  is  directed  to  be  made  upon  every  person  who 
may  or  shall  occupy  or  inhabit  any  land,  house,  or  building.  By 
sect.  34  the  occupier,  or  person  in  possession,  is  liable  to  be 
assessed  for  this  rate ;  and  by  section  36,  the  occupier  is  entitled 
to  be  reimbursed  by  the  landlord.  Now,  the  plaintiff  here  is  the 
occupier  of  a  house,  and,  as  such,  is  assessable  under  this  act  of 
parliament,  unless  he  be  exempted  by  reason  of  its  being  land  of 
the  king.  It  seems  to  me,  however,  to  be  clear,  that  by  the  9th 
section  of  the  statute  H.  8,  explained  as  it  is  by  the  3  &  4  Edw. 
6,  c.  8,  8.  2,  that  the  lands  of  the  king  are  expressly  made  liable 
to  this  assessment ;  and  I  am  therefore  of  opinion  that  this  rate 
should  be  levied. 

Best,  J.  I  am  decidedly  of  opinion,  that  the  assessment,  in 
the  present  case,  was  legal.  The  provisions  of  the  stat.  H.  8 
are  founded  in  justice,  ft  is  the  object  of  that  statute  to  tax  all 
persons  equally,  and  distribute  fairly  the  public  burdens.  In 
this  case,  the  dock-yard  is  drained  by  the  money  raised  in  the 
particular  district ;  and  yet  it  is  contended,  that  the  property 
embraced  within  the  ambit  of  the  dock-yard  ought  not  to  bear 
any  of  the  burdens  cast  upon  the  district.  That,  however,  would 
be  most  unjust ;  it  would  be  taking  a  burden  from  the  public  and 
casting  it  upon  particular  individuals,  in  direct  opposition  to 
every  principle  of  fair  taxation.  It  has  been  found  hard  enough, 
in  the  case  of  poor  rates,  that  while  other  proprietors  of  lands 
are  obliged  to  maintain  the  poor,  the  lands  in  the  immediate 
occupation  of  the  crown  contribute  nothing  towards  it,  although 
the  servants  of  the  king  who  inhabit  the  palaces  of  the  crown, 
situate  on  the  lands  of  the  crown,  frequently  bring  burdens 
on  the  parish.  It  would  be  equally  hard  in  this  case,  that 
the  property  which  derived  advantage  from  the  money  raised 
in  the  particular  district  should  not  contribute  to  the  burden. 
I  can  see  no  principle  of  justice  on  which  it  should  be  so 
exempted  from  its  fair  contribution.  The  statute  of  H.  8, 
however,  has  expressly  enacted,  that  the  lands  of  the  crown 
shall  pay  this  charge ;  and  as  to  the  statute  of  Edw.  6,  I  think 
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the  fair  construction  of  it  is  this :  That  if  the  crown  leases 
its  lands,  the  more  convenient  mode  of  raising  this  tax  shall  be, 
not  to  apply  in  the  first  instance  to  the  crown,  but  to  charge  the 
tenant,  and  allow  the  tenant  to  deduct  it  from  the  rent ;  for  that 
clause  would  not  at  all  apply  to  the  case  in  which  the  crown  had, 
for  the  public  service,  granted  a  lease  at  a  nominal  or  pepper- 
corn rent.  In  that  case,  the  person  holding  lands  of  the  crown, 
without  payment  of  rent,  must  stand  in  the  situation  of  the 
crown,  and  must  be  taxed  for  the  crown.  It  has  been  argued, 
that  great  inconvenience  would  follow  from  the  enforcing  of  the 
payment  of  this  tax.  I  do  not  think  that  the  remedy  by  distress 
is  applicable  to  the  case  of  the  crown,  or  that  the  stores  of 
government  are  liable  to  be  taken  by  that  means ;  but  although 
the  king  cannot  be  distrained  upon,  his  tenants  may,  and  that 
is  sufficient  to  satisfy  the  statute  of  Edw.  6.  The  crown  is  not, 
by  that  statute,  exempt  from  the  payment  of  this  rate,  although 
it  be  difficult  to  say  what  remedy  the  commissioners  might  have, 
in  such  a  case,  against  the  king.  It  is,  however,  fitly  supposed, 
from  respect  to  the  king  and  his  justice,  that  there  would  be  no 
necessity  for  applying  for  any  such  remedy.  The  moment  it  is 
stated  that  the  king  ought  to  pay  a  sum  of  money,  it  is  presumed 
that  he  will  pay  it,  and  that  it  is  not  necessary  to  enforce  that 
payment  by  distress.  Upon  the  whole,  I  am  of  opinion  that  the 
plaintiff  is  liable  to  this  tax,  although  paying  no  rent,  as  he 
stands  in  the  place  of  the  king,  and  ought  to  pay  the  rate ; 
and  therefore  I  am  of  opinion,  that  a  nonsuit  ought  to  be  entered. 

Judgment  of  nonsuit. 


TOWNSON  V.  TICKELL  and  Another.— p.  31.t 

A  devisee  in  fee  niay  by  deed,  without  matter  of  record,  disclaim  the  estate  devised. 

CovKNANT  by  one  of  two  devisees,  of  the  reversion  against  the 
defendants,  as  lessees.  The  declaration  stated  that  one  Jacob  Ast- 
ley,  being  seised  in  fee  of  part,  and  possessed  for  long  terms  of 
years  of  other  parts  of  the  premises,  by  indenture,  demised  the 
same  for  certain  terms  therein  mentioned,  to  the  defendants;  that 
J.  Astley,  by  his  will,  devised  the  reversion  of  the  demised  pre- 
mises unto  the  plaintiff  and  one  John  Lock,  and  that  he  appointed 
his  daughter,  Harriet  Anne  Bush,  his  executrix,  and  Joseph  Astley 
and  the  plaintiff  and  John  Lock,  executors  of  his  will.  It  then  stated 
the  death  of  Astley,  and  averred,  that  John  Lock  never  would 
or  did  assent  to  the  said  uoill^  nor  to  the  appointment  of  him  tlie  said 
John  Lock  therein  contained^  to  be  one  of  the  executors  thereof  nor 
to  any  bequest  or  devise  therein  contained,  nor  in  any  manner 
prove  or  join  in  the  proof  of,  or  act  as  or  become  an  executor,  or 
take  upon  himself  the  execution  thereof;  but  always  from  the  time 
of  the  death  of  the  said  Jacob  wholly  omitted  and  refused  so  to  do, 
and  on  the  contrary  thereof,  afterwards,  to  wit,  on  the  18th  day  of 
May,  1818,  at,  &c.  by  his  certain  deed,  sealed  with  his  seal,  duly 
renounced  the  execution  thereof:  and  afterwards  on  the  19th  May, 
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in  the  year  last  aforesaid,  by  his  certain  other  deed,  the  date 
whereof  is  the  same  day  and  year  last  aforesaid,  absolutely  dis- 
claimed and  renounced  all  and  singular  the  estate  and  estates, 
trusts,  powers,  and  authorities,  by  the  said  will  devised,  limited, 
created  or  declared ;  and  the  said  Harriet  Anne,  Joseph,  and  the 
plaintiff,  afterwards,  on  the  25th  of  June,  in  the  year  last  aforesaid, 
duly  proved  the  said  will,  and  took  upon  themselves  the  burthen 
of  the  execution  thereof ;  and  the  plaintiff,  afterwards,  on  the  day 
and  year  last  aforesaid,  assented  to  the  said  devise  and  bequest  of 
the  said  residue  of  the  said  reversion  to  him  the  said  plaintiff  in 
the  said  will  contained,  whereupon  he  became  and  was  continually 
from  thenceforth,  until  and  at  the  several  times  thereinafter  men- 
tioned, remained  and  continued  seised  and  possessed  of  the  rever- 
sion of  and  in  the  same  residue  of  the  said  demised  premises ;  that 
is  to  say,  seised  of  such  reversion  of  and  in  divers  parts  of  such 
residue  in  his  demesne,  as  of  fee,  and  possessed  of  such  reversion 
of  and  in  the  other  parts  of  such  residue,  for  the  residue  of  divers 
of  the  said  long  term  of  years,  then  and  still  to  come  and  unex- 
pired. The  declaration  contained  breaches  of  covenant,  &c.  Ge- 
neral demurrer  and  joinder.     The  case  was  argued  by 

Manning^  in  support  of  the  demurrer.  The  legal  estate  in 
these  premises  was,  by  virtue  of  this  devise,  in  lownson  and 
Lock  jointly.  Generally  speaking,  an  estate  of  freehold  cannot 
pass  unless  the  change  of  possession  be  noted  by  livery  of  seisin, 
or  matter  of  record ;  at  common  law  there  was  no  exception  to 
this  rule :  by  custom,  indeed,  or  by  virtue  of  the  statute  of  Wills 
(32  H.  8,  c.  1),  an  estate  may  pass  by  devise,  without  livery  of 
seisin.  In  that  case  the  estate  passes,  immediately  on  the  death 
of  the  testator,  to  the  devisee.  In  Co.  Litt.  Ill  a,  it  is  said, 
"  that  in  the  case  of  a  devise  by  will  of  lands,  whereof  the  de- 
visor is  seised  in  fee,  the  freehold  or  interest  in  law  is  in  the 
devisee  before  he  doth  enter;"  and  if  the  freehold  be  in  the 
devisee,  it  cannot  be  divested  except  by  matter  of  record.  And 
in  Sheppard*s  Touchstone,  285,  it  is  laid  down,  with  respect  to 
feoffments,  gifts,  grants,  and  leases,  that  they  may  be  avoided 
by  the  disagreement  of  the  party  to  whom  they  are  made ;  and 
if  it  be  a  lease  for  years  that  is  made,  he  may  waive  and  avoid 
that  by  word  of  mouth,  in  the  country,  as  well  as  a  gift  of  goods, 
or  an  obligation  delivered  to  his  use ;  but  if  it  be  an  estate  of 
freehold,  that  is  made  by  feoffment^  it  seems  he  cannot  waive 
and  avoid  that  but  in  a  court  of  record.  Brok.  Abr.  tit.  Joint- 
tenants,  Plac.  67,  and  Butler  and  Baker's  case^  8  Co.  26,  are 
authorities  to  the  same  effect.  It  may,  therefore,  be  laid  down 
as  a  general  proposition,  that  where  a  fee  is  devised  to  one,  the 
^tate  remains  in  the  devisee  till  he  has  disclaimed  in  a  court  of 
record.  Where  the  estate  is  devised  to  two,  and  one  enters,  the 
estate  remains  in  both  till  one  disclaims  in  a  court  of  record. 
The  decision  relied  on  in  support  of  a  contrary  practice  are  all 
resolvable  into  cases  falling  within  21  II.  8,  c.  4,  or  cases  in 
which  the  freehold  was  not  in  question.  In  the  first  class,  the 
principal  casOi  upon  the  authority  of  which  this  modern  innova- 
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tion  has  been  introduced,  is  that  of  Bonifaut  v.  Sir  Richard 
Q-reeyifieldy  Cro.  Eliz.  80.  There,  a  sale  by  three  out  of  four 
executors,  who  were  also  devisees  for  sale,  was  adjudged  to  be 
good,  "  either  by  the  common  law,  or  by  the  statute  of  21  H.  8 : 
for  when  he  deviseth  the  land  to  four  to  sell,  &c.,  and  afterwards 
makes  them  his  executors,  this  doth  tantamount,  as  if  at  the  first 
he  had  devised  that  such  his  executors  should  sell ;  and  in  such 
a  case,  at  the  common  law,  the  sale  by  three,  the  fourth  refusing, 
was  good ;  for  they  three  may  perform  the  will  without  the  fourth  ; 
but  the  statute  maketh  it  clear."  What,  therefore,  is  here  said 
with  regard  to  the  common  law,  applies  only  to  executors  being 
also  devisees;  and  this  case,  thus  explained,  agrees  with  Go. 
Litt.  113,  a.  Sawkins  v.  Kempy  3  East,  410,  and  Detm  v. 
Judgcy  11  East,  288,  are  authorities  which  merely  recognise  the 
case  of  Bonifaut  v.  Qreenfield.  At  the  head  of  the  second  class 
of  cases  stands  Sir  TT.  Smith  v.  Wheeler ^  1  Ventris,  128,  and 
great  stress  is  laid  on  the  judgment  of  Lord  Hale  there.  But 
all  that  is  said  with  reference  to  the  point,  is  this,  "  Crooke  is  a 
good  lessor;  for  the  other  trustee's  disagreement  mdkes  the 
estate  wholly  his."  In  the  first  place,  it  may  be  observed,  that 
Lord  Hale  does  not  state  in  what  manner  the  disagreement  was 
to  be  evidenced.  But  what  is  more  important,  is,  that  there  the 
estate  to  which  the  other  trustee  disagreed  was  merely  a  term 
for  eighty  years.  Doe  v.  Peachy  2  M.  &  S.  576,  is  an  authority 
to  show,  that  the  Court  is  not  precluded  from  recurring  to  legal 
principle  by  any  practice  which  may  have  crept  in  amongst  con- 
veyancers. [Abbott,  C.  J.  Must  the  disclaimer,  in  a  court  of 
record,  be  upon  action  brought?]  It  is  not  clear  in  what  form 
the  disclaimer  was  entered,  but  as  there  are  ancient  entries  of 
claim  under  fines,  there  seems  no  objection  to  an  entry  of  a  dis- 
claimer in  like  manner ;  but  supposing  that  there  could  be  no 
disclaimer,  except  after  action  brought,  that  state  of  things  could 
impose  no  hardship  on  the  devisee  or  grantee,  as  it  is  impossible 
to  suppose  a  case  in  which  he  would  sustain  any  legal  injury  in 
consequence  of  a  damnosa  hsereditas  having  been  forced  upon 
him,  without  his  having  the  opportunity  of  questioning  his  lia- 
bility to  such  damnification  in  a  court  of  record. 

Baylyy  contra.  The  whole  legal  estate  had  vested  in  the 
plaintifi*,  in  consequence  of  one  of  the  devisees  having  disclaimed 
by  deed,  for  admitting  that  the  estate  passed  by  the  devise  to 
both,  one  has  released  his  interest.  In  Sheppard's  Touchstone, 
318,  it  is  laid  down,  that  a  release  may  be  by  the  words  "  dedi 
concessi  renunciavi,*'  and  it  appears  upon  this  record,  that  one 
of  the  devisees  has  released  his  interest  by  the  term  last  men- 
tioned, and  then  the  whole  legal  interest  vested  in  the  plaintiff? 
but,  secondly,  Lock  never  had  any  legal  estate  in  these  premises, 
because  no  estate  could  pass  to  him,  until  he  assented  to  the 
devise.  Upon  that  point,  Thomson  v.  Leachy  2  Ventris,  198,  is 
a  decisive  authority.  The  question  there  was,  whether  an  estate 
passed  to  a  surrenderee  before  he  accepted  the  surrender.  Three 
df  the  judges  were  of  opinion  that  it  did  not  pass  until  such  ac- 


35]  3  Barnewall  &  Alderson.  31 

eeptance.  Ventris,  J.,  was  of  opinion,  that  it  vested  in  the 
surrenderee  immediately.  The  ground  of  his  judgment  was,  that 
the  assent  of  the  party  who  takes  is  to  be  implied  in  all  convey- 
ances, because  there  is  a  strong  intendment,  of  law,  that  it  is  for 
a  person's  benefit  to  take,  and  no  man  can  be  supposed  to  be 
unwilling  to  do  that  which  is  for  his  own  advantage.  That 
learned  judge  clearly  thought  that  no  estate  could  pass  to  a  party 
without  his  assent  express  or  implied,  and  in  page  206  he  says, 
that  a  man  cannot  have  an  estate  put  into  him  in  spite  of  his 
teeth ;  that  case,  therefore,  is  an  authority  to  show  that  an  estate 
cannot  pass  to  a  surrenderee  without  his  assent,  and  the  principle 
is  applicable  to  all  other  conveyances  as  well  as  to  a  devise. 
Now  it  appears  upon  this  record,  that  one  of  the  devisees  never 
did  assent  to  the  bequest,  and  it  follows,  of  course,  that  the  legal 
interest  never  vested  in  him,  but  that  it  vested  entirely  in  the 
plaintiff. 

Abbott,  C.  J.  The  law  certainly  is  not  so  absurd  as  to  force  a 
man  to  take  an  estate  against  his  will.  Prima  facie,  every  estate, 
whether  given  by  will  or  otherwise,  is  supposed  to  be  beneficial 
to  the  party  to  whom  it  is  so  given.  Of  that,  however,  he  is  the 
best  judge,  and  if  it  turn  out  that  the  party  to  whom  the  gift  is 
made  does  not  consider  it  beneficial,  the  law  will  certainly,  by 
some  mode  or  other,  allow  him  to  renounce  or  refuse  the  gift. 
The  question  here  is,  in  what  mode  that  refusal  is  to  be  made. 
In  this  case  the  renunciation  has  been  by  deed  under  the  hand 
and  seal  of  the  party.  It  has  been  argued,  however,  that  nothing 
short  of  renunciation  or  disclaimer  in  a  court  of  record  will  avoid 
the  devise ;  and  if  there  had  been  any  distinct  authority  to  that 
effect,  we  should  have  been  bound  to  give  due  weight  to  such 
authority.  It  does  not  seem  to  me,  however,  that  the  cases  have 
gone  the  length  of  deciding,  that  the  renunciation  must  take  place 
in  a  court  of  record.  The  learned  counsel  has  not  been  able  to 
suggest  any  mode  by  which  the  devisee  could  have  disclaimed  in 
a  court  of  record,  and  certainly  it  could  not  be  done,  unless  some 
other  person  had  thought  fit  to  cite  him,  there  to  receive  his  dis- 
claimer ;  and  if  the  estate  were  damnosa  hsereditas,  that  would  not 
be  likely  to  happen.  It  might,  therefore,  in  some  instances,  be  a 
matter  of  difficulty  to  make  a  disclaimer  in  a  court  of  record. 
The  case  of  Thomson  v.  Leach  seems  to  me  to  be  a  strong  autho- 
rity to  show,  that  that  is  not  necessary.  Three  of  the  judges  there 
held,  that  an  estate  did  not  pass  by  surrender  to  the  surrenderee 
till  he  expressly  accepted  it.  Mr.  Justice  Ventris  differed,  and 
held  that  it  passed  immediately,  liable  to  be  divested  by  the  dis- 
sent of  the  surrenderee.  His  judgment  is,  however,  wholly  found- 
ed on  this,  that  a  party  to  whom  an  estate  is  given,  must  be  taken 
to  give  an  implied  assent  to  that  which  is  for  his  benefit,  till  the 
contrary  i4ppears.  That  learned  judge  expressly  states,  that  a 
man  *' cannot  have  an  estate  put  into  him  in  spite  of  his  teeth." 
I  concur  in  that  opinion,  and  think  that  the  renunciation  here 
having  been  by  deed  under  the  hand  and  seal  of  the  party. 
most  have  the  effect  of  making  the  devise  with  respect  to  him  null 
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tion  has  been  introduced,  is  that  of  Bonifaut  v.  Sir  Richard 
Oreenfield^  Cro.  Eliz.  80.  There,  a  sale  by  three  out  of  four 
executors,  who  were  also  devisees  for  sale,  was  adjudged  to  be 
good,  "  either  by  the  common  law,  or  by  the  statute  of  21  H.  8 : 
for  when  he  deviseth  the  land  to  four  to  sell,  &c.,  and  afterwards 
makes  them  his  executors,  this  doth  tantamount,  as  if  at  the  first 
be  had  devised  that  such  his  executors  should  sell ;  and  in  such 
a  case,  at  the  common  law,  the  sale  by  three,  the  fourth  refusing, 
was  good ;  for  they  three  may  perform  the  will  without  the  fourth  ; 
but  the  statute  maketh  it  clear."  What,  therefore,  is  here  said 
with  regard  to  the  common  law,  applies  only  to  executors  being 
also  devisees;  and  this  case,  thus  explained,  agrees  with  Co, 
Litt.  113,  a.  Hawkins  v.  Kemp,  3  East,  410,  and  Denn  v. 
Judge,  11  East,  288,  are  authorities  which  merely  recognise  the 
case  of  Bonifaut  v.  Greenfield.  At  the  head  of  the  second  class 
of  cases  stands  Sir  TT.  Smith  v.  Wheeler^  1  Ventris,  128,  and 
great  stress  is  laid  on  the  judgment  of  Lord  Hale  there.  But 
all  that  is  said  with  reference  to  the  point,  is  this,  ^'  Grooke  is  a 
good  lessor;  for  the  other  trustee's  disagreement  mdkes  the 
estate  wholly  his."  In  the  first  place,  it  may  be  observed,  that 
Lord  Hale  does  not  state  in  what  manner  the  disagreement  was 
to  be  evidenced.  But  what  is  more  important,  is,  that  there  the 
estate  to  which  the  other  trustee  disagreed  was  merely  a  term 
for  eighty  years.  Doe  v.  Peachy  2  M.  &  S.  576,  is  an  authority 
to  show,  that  the  Court  is  not  precluded  from  recurring  to  legal 
principle  by  any  practice  which  may  have  crept  in  amongst  con- 
veyancers. [Abbott,  C.  J.  Must  the  disclaimer,  in  a  court  of 
record,  be  upon  action  brought?]  It  is  not  clear  in  what  form 
the  disclaimer  was  entered,  but  as  there  are  ancient  entries  of 
claim  under  fines,  there  seems  no  objection  to  an  entry  of  a  dis- 
claimer in  like  manner ;  but  supposing  that  there  could  be  no 
disclaimer,  except  after  action  brought,  that  state  of  things  could 
impose  no  hardship  on  the  devisee  or  grantee,  as  it  is  impossible 
to  suppose  a  case  in  which  he  would  sustain  any  legal  injury  ia 
consequence  of  a  damnosa  hdereditas  having  been  forced  upon 
him,  without  his  having  the  opportunity  of  questioning  his  lia- 
bility to  such  damnification  in  a  court  of  record. 

Bayly,  contra.  The  whole  legal  estate  had  vested  in  the 
plaintiff,  in  consequence  of  one  of  the  devisees  having  disclaimed 
by  deed,  for  admitting  that  the  estate  passed  by  the  devise  to 
both,  one  has  released  his  interest.  In  Shepparas  Touchstone^ 
318,  it  is  laid  down,  that  a  release  may  be  by  the  words  "  dedi 
concessi  renunciavi,"  and  it  appears  upon  this  record,  that  one 
of  the  devisees  has  released  his  interest  by  the  term  last  men- 
tioned, and  then  the  whole  legal  interest  vested  in  the  plaintiff^ 
but,  secondly.  Lock  never  had  any  legal  estate  in  these  premises, 
because  no  estate  could  pass  to  him,  until  he  assented  to  the 
devise.  Upon  that  point,  Thomson  v.  Leach,  2  Ventris,  198,  is 
a  decisive  authority.  The  question  there  was,  whether  an  estate 
passed  to  a  surrenderee  before  he  accepted  the  surrender.  Three 
df  the  judges  were  of  opinion  that  it  did  not  pass  until  such  ac- 
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ceptance.  Ventris,  J.,  was  of  opinion,  that  it  vested  in  the 
Burrenderee  immediately.  The  ground  of  his  judgment  was,  that 
the  assent  of  the  party  who  takes  is  to  be  implied  in  all  convey- 
ances, because  there  is  a  strong  intendment  of  law,  that  it  is  for 
a  person's  benefit  to  take,  and  no  man  can  be  supposed  to  be 
unwilling  to  do  that  which  is  for  his  own  advantage.  That 
learned  judge  clearly  thought  that  no  estate  could  pass  to  a  party 
without  his  assent  express  or  implied,  and  in  page  206  he  says, 
that  a  man  cannot  have  an  estate  put  into  him  in  spite  of  his 
teeth ;  that  case,  therefore,  is  an  authority  to  show  that  an  estate 
cannot  pass  to  a  surrenderee  without  his  assent,  and  the  principle 
is  applicable  to  all  other  conveyances  as  well  as  to  a  devise. 
Now  it  appears  upon  this  record,  that  one  of  the  devisees  never 
did  assent  to  the  bequest,  and  it  follows,  of  course,  that  the  legal 
interest  never  vested  in  him,  but  that  it  vested  entirely  in  the 
plaintilT. 

Abbott,  C.  J.  The  law  certainly  is  not  so  absurd  as  to  force  a 
man  to  take  an  estate  against  his  will.  Prima  facie,  every  estate, 
whether  given  by  will  or  otherwise,  is  supposed  to  be  beneficial 
to  the  party  to  whom  it  is  so  given.  Of  that,  however,  he  is  the 
best  judge,  and  if  it  turn  out  that  the  party  to  whom  the  gift  is 
made  does  not  consider  it  beneficial,  the  law  will  certainly,  by 
some  mode  or  other,  allow  him  to  renounce  or  refuse  the  gift. 
The  question  here  is,  in  what  mode  that  refusal  is  to  be  made. 
In  this  case  the  renunciation  has  been  by  deed  under  the  hand 
and  seal  of  the  party.  It  has  been  argued,  however,  that  nothing 
short  of  renunciation  or  disclaimer  in  a  court  of  record  will  avoid 
the  devise;  and  if  there  had  been  any  distinct  authority  to  that 
effect,  we  should  have  been  bound  to  give  due  weight  to  such 
authority.  It  does  not  seem  to  me,  however,  that  the  cases  have 
gone  the  length  of  deciding,  that  the  renunciation  must  take  place 
in  a  court  of  record.  The  learned  counsel  has  not  been  able  to 
suggest  any  mode  by  which  the  devisee  could  have  disclaimed  in 
a  court  of  record,  and  certainly  it  could  not  be  done,  unless  some 
other  person  had  thought  fit  to  cite  him,  there  to  receive  his  dis- 
claimer ;  and  if  the  estate  were  damnosa  haereditas,  that  would  not 
be  likely  to  happen.  It  might,  therefore,  in  some  instances,  be  a 
matter  of  difficulty  to  make  a  disclaimer  in  a  court  of  record. 
The  case  of  Thomson  v.  Leach  seems  to  me  to  be  a  strong  autho- 
rity to  show,  that  that  is  not  necessary.  Three  of  the  judges  there 
held,  that  an  estate  did  not  pass  by  surrender  to  the  surrenderee 
till  he  expressly  accepted  it.  Mr.  Justice  Ventris  differed,  and 
held  that  it  passed  immediately,  liable  to  be  divested  by  the  dis- 
sent of  the  surrenderee.  His  judgment  is,  however,  wholly  found- 
ed on  this,  that  a  party  to  whom  an  estate  is  given,  must  be  taken 
to  give  an  implied  assent  to  that  which  is  for  his  benefit,  till  the 
contrary  appears.  That  learned  judge  expressly  states,  that  a 
man  "cannot  have  an  estate  put  into  him  in  spite  of  his  teeth." 
I  concur  in  that  opinion,  and  think  that  the  renunciation  here 
having  been  by  deed  under  the  hand  and  seal  of  the  party. 
must  have  the  effect  of  making  the  devise  with  respect  to  him  null 
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tion  has  been  introduced,  is  that  of  Bonifaut  v.  Sir  Richard 
Greenfieldy  Cro.  Eliz.  80.  There,  a  sale  by  three  out  of  four 
executors,  who  were  also  devisees  for  sale,  was  adjudged  to  be 
good,  "  either  by  the  common  law,  or  by  the  statute  of  21  H.  8 : 
for  when  he  deviseth  the  land  to  four  to  sell,  &c.,  and  afterwards 
makes  them  his  executors,  this  doth  tantamount,  as  if  at  the  first 
he  had  devised  that  such  his  executors  should  sell ;  and  in  such 
a  case,  at  the  common  law,  the  sale  by  three,  the  fourth  refusing, 
was  good ;  for  they  three  may  perform  the  will  without  the  fourth  ; 
but  the  statute  maketh  it  clear.**  What,  therefore,  is  here  said 
with  regard  to  the  common  law,  applies  only  to  executors  being 
also  devisees;  and  this  case,  thus  explained,  agrees  with  Go. 
Litt.  113,  a.  Hawkins  v.  Kemp^  8  East,  410,  and  Denn,  v. 
Judge^  11  East,  288,  are  authorities  which  merely  recognise  the 
case  of  Bonifaut  v.  Greenfield.  At  the  head  of  the  second  class 
of  cases  stands  Sir  W.  Smith  v.  Wheeler y  1  Ventris,  128,  and 
great  stress  is  laid  on  the  judgment  of  Lord  Hale  there.  But 
all  that  is  said  with  reference  to  the  point,  is  this,  "  Crooke  is  a 
good  lessor;  for  the  other  trustee's  disagreement  makes  the 
estate  wholly  his."  In  the  first  place,  it  may  be  observed,  that 
Lord  Hale  does  not  state  in  what  manner  the  disagreement  was 
to  be  evidenced.  But  what  is  more  important,  is,  that  there  the 
estate  to  which  the  other  trustee  disagreed  was  merely  a  term 
for  eighty  years.  Doe  v.  Peachy  2  M.  &  S.  576,  is  an  authority 
to  show,  that  the  Court  is  not  precluded  from  recurring  to  legal 
principle  by  any  practice  which  may  have  crept  in  amongst  con- 
veyancers. [Abbott,  C.  J.  Must  the  disclaimer,  in  a  court  of 
record,  be  upon  action  brought?]  It  is  not  clear  in  what  form 
the  disclaimer  was  entered,  but  as  there  are  ancient  entries  of 
claim  under  fines,  there  seems  no  objection  to  an  entry  of  a  dis- 
claimer in  like  manner ;  but  supposing  that  there  could  be  no 
disclaimer,  except  after  action  brought,  that  state  of  things  could 
impose  no  hardship  on  the  devisee  or  grantee,  as  it  is  impossible 
to  suppose  a  case  in  which  he  would  sustain  any  legal  injury  in 
consequence  of  a  damnosa  hsereditas  having  been  forced  upon 
him,  without  his  having  the  opportunity  of  questioning  his  lia- 
bility to  such  damnification  in  a  court  of  record. 

Bayly,  contra.  The  whole  legal  estate  had  vested  in  the 
plaintifi",  in  consequence  of  one  of  the  devisees  having  disclaimed 
by  deed,  for  admitting  that  the  estate  passed  by  the  devise  to 
both,  one  has  released  his  interest.  In  Sheppard's  Touchstone^ 
318,  it  is  laid  down,  that  a  release  may  be  by  the  words  "  dedi 
concessi  renunciavi,"  and  it  appears  upon  this  record,  that  one 
of  the  devisees  has  released  his  interest  by  the  term  last  men- 
tioned, and  then  the  whole  legal  interest  vested  in  the  plaintiff*^ 
but,  secondly.  Lock  never  had  any  legal  estate  in  these  premises, 
because  no  estate  could  pass  to  him,  until  he  assented  to  the 
devise.  Upon  that  point,  Thomson  v.  Leach,  2  Ventris,  198,  is 
a  decisive  authority.  The  question  there  was,  whether  an  estate 
passed  to  a  surrenderee  before  he  accepted  the  surrender.  Three 
df  the  judges  were  of  opinion  that  it  did  not  pass  until  such  ac- 
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ceptaDce.  Ventris,  J.,  was  of  opinion,  that  it  vested  in  the 
surrenderee  immediately.  The  ground  of  his  judgment  was,  that 
the  assent  of  the  party  who  takes  is  to  be  implied  in  all  convey- 
ances, because  there  is  a  strong  intendment  of  law,  that  it  is  fcH: 
a  person's  benefit  to  take,  and  no  man  can  be  supposed  to  be 
unwilling  to  do  that  which  is  for  his  own  advantage.  That 
learned  judge  clearly  thought  that  no  estate  could  pass  to  a  party 
without  bis  assent  express  or  implied,  and  in  page  206  he  says, 
that  a  man  cannot  have  an  estate  put  into  him  in  spite  of  his 
teeth ;  that  case,  therefore,  is  an  authority  to  show  that  an  estate 
cannot  pass  to  a  surrenderee  without  his  assent,  and  the  principle 
is  applicable  to  all  other  conveyances  as  well  as  to  a  devise. 
Now  it  appears  upon  this  record,  that  one  of  the  devisees  never 
did  assent  to  the  bequest,  and  it  follows,  of  course,  that  the  legal 
interest  never  vested  in  him,  but  that  it  vested  entirely  in  the 
plaintiff. 

Abbott,  C.  J.  The  law  certainly  is  not  so  absurd  as  to  force  a 
man  to  take  an  estate  against  his  will.  Prima  facie,  every  estate, 
whether  given  by  will  or  otherwise,  is  supposed  to  be  beneficial 
to  the  party  to  whom  it  is  so  given.  Of  that,  however,  he  is  the 
best  judge,  and  if  it  turn  out  that  the  party  to  whom  the  gift  is 
made  does  not  consider  it  beneficial,  the  law  will  certainly,  by 
some  mode  or  other,  allow  him  to  renounce  or  refuse  the  gift. 
The  question  here  is,  in  what  mode  that  refusal  is  to  be  made. 
In  this  case  the  renunciation  has  been  by  deed  under  the  hand 
and  seal  of  the  party.  It  has  been  argued,  however,  that  nothing 
short  of  renunciation  or  disclaimer  in  a  court  of  record  will  avoid 
the  devise ;  and  if  there  had  been  any  distinct  authority  to  that 
effect,  we  should  have  been  bound  to  give  due  weight  to  such 
authority.  It  does  not  seem  to  me,  however,  that  the  cases  have 
gone  the  length  of  deciding,  that  the  renunciation  must  take  place 
in  a  court  of  record.  The  learned  counsel  has  not  been  able  to 
suggest  any  mode  by  which  the  devisee  could  have  disclaimed  in 
a  court  of  record,  and  certainly  it  could  not  be  done,  unless  some 
other  person  had  thought  fit  to  cite  him,  there  to  receive  his  dis- 
claimer ;  and  if  the  estate  were  damnosa  haereditas,  that  would  not 
be  likely  to  happen.  It  might,  therefore,  in  some  instances,  be  a 
matter  of  difficulty  to  make  a  disclaimer  in  a  court  of  record. 
The  case  of  Thomson  v.  Leach  seems  to  me  to  be  a  strong  autho- 
rity to  show,  that  that  is  not  necessary.  Three  of  the  judges  there 
beld,  that  an  estate  did  not  pass  by  surrender  to  the  surrenderee 
till  he  expressly  accepted  it.  Mr.  Justice  Yentris  differed,  and 
held  that  it  passed  immediately,  liable  to  be  divested  by  the  dis- 
sent of  the  surrenderee.  His  judgment  is,  however,  wholly  found- 
ed on  this,  that  a  party  to  whom  an  estate  is  given,  must  be  taken 
to  give  an  implied  assent  to  that  which  is  for  his  benefit,  till  the 
contrary  appears.  That  learned  judge  expressly  states,  that  a 
man  '^cannot  have  an  estate  put  into  him  in  spite  of  his  teeth.'' 
I  concur  in  that  opinion,  and  think  that  the  renunciation  here 
having  been  by  deed  under  the  hand  and  seal  of  the  party. 
most  have  the  effect  of  making  the  devise  with  respect  to  him  null 
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and  void,  and,  consequently,  that  there  must  be  judgment  for  the 
plaintiff. 

Bayley^  J.  I  am  of  the  same  opinion.  There  are  many  in- 
stances in  which  a  devise  to  a  party  might  subject  him  to  great 
inconvenience,  as  for  instance,  a  devise  of  an  estate  clothed  with 
trusts.  And  as  in  such  a  case  a  party  cannot  be  forced  to  be  a 
trustee,  it  would  be  absurd  that  the  estate  should  be  in  him  and 
remain  in  him,  until  he  can  prevail  upon  some  person  to  institute 
certain  legal  proceedings  under  which  he  is  to  disclaim  in  a  court 
of  justice  ?  The  good  sense  of  the  thing  is  quite  the  other  way ; 
the  law  indeed  presumes,  that  the  estate  devised  will  be  beneficial 
to  the  devisee,  and  that  he  will  accept  of  it,  until  there  is  proof  to 
the  contrary.  Here  is  a  renunciation  by  a  most  solemn  act,  viz. 
by  deed ;  and  by  that  he  has  said,  that  he  did  not  choose  to  accept 
that  which  is  devised  to  him.  It  seems  to  me,  that  the  effect  of 
that  is,  that  the  estate  never  was  in  him  at  all.  For  I  consider 
the  devise  to  be  nothing  more  than  an  offer  which  the  devisee 
may  accept  or  refuse,  and  if  he  refuses,  he  is  in  the  same  situation 
as  if  the  offer  never  had  been  made ;  and  that  being  so,  I  am  of 
opinion,  that  the  disclaimer,  in  this  case,  was  sufiScient,  and  that 
there  ought  to  be  judgment  for  the  plaintiff. 

HoLROYB,  J.  I  think  that  an  estate  cannot  be  forced  on  a  man. 
A  devise,  however,  being  prima  facie  for  the  devisee's  benefit,  he 
is  supposed  to  assent  to  it,  until  he  does  some  act  to  show  his  dis- 
sent. The  law  presumes  that  he  will  assent,  until  the  contrary 
be  proved ;  when  the  contrary,  however,  is  proved,  it  shows  that 
he  never  did  assent  to  the  devise,  and,  consequently,  that  the  estate 
never  was  in  him.  I  cannot  think  that  it  is  necessary  for  a  party 
to  go  through  the  form  of  disclaiming  in  a  court  of  record,  nor 
that  he  should  be  at  the  trouble  or  expense  of  executing  a  deed 
to  show,  that  he  did  not  assent  to  the  devise.  Unless  some  strong 
authority  were  shown  to  that  effect,  I  cannot  think  that  the  law 
requires  either  of  these  forms.  I  am  confirmed  in  that  opinion 
by  the  case  of  Bonifaut  v.  Chreenfield^  1  Leon.  60,  Cro.  Eliz.  80. 
There  the  devise  was  to  four  executors :  one  of  the  executors 
refused  to  take  out  administration  of  the  will,  and  it  was  ob- 
jected, that  the  sale  was  not  good ;  to  which  it  was  answered, 
that  as  it  was  devised  unto  him  for  the  intent  to  sell,  if  he  re- 
fused to  sell  he  refused  to  take  the  estate,  and  so  that  it  was  un- 
necessary that  he  should  join  in  the  sale ;  the  court,  however, 
held  the  sale  good,  although  the  devisee  had  not  renounced  the 
estate  either  by  matter  of  record  or  by  deed.  It  seems  to  me, 
therefore,  both  upon  the  reason  of  the  thing  and  the  authority 
of  this  case,  that  the  disclaimer  need  not  be  either  by  matter  of 
record  or  by  deed.  In  this  case,  however,  the  party  has  dis- 
claimed by  aeed,  which,  in  my  opinion,  is  sufficient.  The  whole 
legal  estate,  therefore,  is  vested  in  the  plaintiff;  and,  cons^ 
quently,  he  is  entitled  to  the  judgment  of  the  court. 

Best,  J.  I  am  entirely  of  the  same  opinion.  Although  an 
estate  is  generally  beneficial  to  the  devisee,  yet  estates  are  often 
devised  to  persona  as  trustees  for  others.    Now  if  the  only  mode 
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by  which  such  trusts  could  have  been  renounced,  was  by  dis- 
claimer in  a  court  of  record,  innumerable  instances  must  have 
occurred :  none,  however,  have  been  cited ;  and  that  affords  the 
strongest  argument  against  the  necessity  of  having  recourse  to 
such  a  mode  of  proceeding.  It  seems  to  be  contrary  to  commoa 
sense  to  say,  that  an  estate  should  vest  in  a  man  not  assenting 
to  it :  there  must  be  the  assent  of  the  party,  before  any  interest 
in  the  property  can  pass  to  him.  It  is  stated  in  the  declaration, 
that  this  party  has,  by  his  solemn  deed,  expressed  his  dissent, 
and  renounced  the  estate  devised  by  the  will.  It  appears  to  me, 
therefore,  that  no  interest  ever  vested  in  him;  and,  therefore, 
there  is  nothing  more  to  be  done  for  the  purpose  of  giving  the 
sole  property  to  the  plaintiff. 

Manning  then  urged,  that  the  plaintiff  had  conveyed  to  him- 
self a  good  title  to  the  lands,  in  which  the  testator  had  only  a 
leasehold  interest.  The  plaintiff  now  claims  as  personal  represent- 
ative of  the  testator ;  and  the  declaration  states,  that  he,  being 
one  of  several  executors,  assented  to  the  bequest  to  himself.  In 
Com.  Dig.  tit.  Administration,  C.  8,  it  is  said,  ^^  If  the  devise  be 
to  one  executor  he  may  take,  by  his  own  assent,  without  the 
other."  For  which,  the  reference  is  to  1  Rol.  618,  1.  47 ;  but 
Rolle  himself  refers  to  11  H.  4,  84,  Brovingre's  case,  T.  11  H. 
4,  fo.  83,  84,  pi.  81,  in  which  the  only  point  decided  was,  that 
a  legatee,  who  is  named  one  of  the  executors,  by  taking  the 
property  bequeathed  to  him  is  estopped  from  saying  that  he 
never  administered.     He  also  referred  to  T.  5  H.  7,  fo.  5,  pi.  5. 

Per  Curiam,  One  co-executor  may  release  a  debt,  and  do 
other  acts,  without  his  companion,  and  he  may  therefore  assent 
to  a  bequest  to  himself. 

Judgment  for  plaintiff. 
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The  APOTHECARIES'  Company  v.  WARBURTON.— p.  40. 

Where  a  defendant  was  sued  for  a  penalty  under  55  G.  3,  c.  194,  s.  90,  and  con- 
tended that  be  was  within  the  exception,  as  having,  prior  to  August  1,  1815» 
actually  practised  as  an  apothecary ;  Held,  that  it  was  proper,  in  summing  up  to 
the  jury,  for  the  Judge  to  refer  to  the  5ih  section  of  the  act,  as  describing  the 
duty  of  an  apothecary  to  be  to  make  up  the  prescriptions  of  physicians;  and 
it  appearing  that  the  defendant  never  had,  or  could  have  done  so,  prior  to  Au- 
gost  1, 1815,  that  such  total  incapacity  was  cogent  evidence  to  be  left  to  the  jury, 
and  that  they  did  right  to  find  that  he  had  never  practised  at  an  apothecary^  although, 
in  fact,  he  had  on  many  occasions  administered  medicines  to  various  patients  prior 
to  that  period. 

Debt  for  penalties,  under  65  G.  3,  c.  194,  s.  20.  The  decla- 
ration stated,  that  defendant,  not  then  being  a  person  who,  on 
the  1st  August,  1815,  or  at  any  time  theretofore,  was  actually 
practising  as  an  apothecary,  did,  on,  &c.,  act  and  practise  as  an 
apothecary  in  England,  to  wit,  at,  &c.,  by  then  and  there,  as 
such  apothecary,  attending  and  advising,  and  furnishing  and  sup- 
plying medicines  to  one  Owen  Benyon,  without  having  obtained 
such  certificate  as  by  the  said  act  is  directed,  whereby,  &c.  The 
cause  was  tried  at  the  last  Staflford  Spring  assizes,  before  Gar- 
bow,  B.,  when  it  was  admitted  that  the  defendant  had  so  acted, 
with  respect  to  Benyon,  as  to  subject  himself  to  the  penalty  of 
20Z.  imposed  by  the  act.  But  it  was  contended,  that  he  came 
within  the  20th  section,  as  having  *  actually  practised  as  an 
apothecary  before  1st  August,  1815.  The  evidence  on  this  sub- 
ject was,  that  long  previous  to  that  period  the  defendant  had 
attended  many  persons  (several  of  whom  were  called),  in  different 
complaints,  and  had  administered  medicines  to  them  ;  but  it  ap- 
peared that  he  was  unable,  previously  to  the  Ist  August,  1815, 
to  make  up  a  physician's  prescription,  the  evidence  being,  that 
in  1817  having  then  received  some  instructions  in  Latin,  he  was 
just  able  to  do  so.  There  was  also  contradictory  evidence,  as  to 
the  defendant's  having  practised  independently  of  his  father, 
previously  to  August  1st,  1815.  The  defendant's  father,  by 
whom,  as  it  was  said,  he  had  been  educated,  being  called  as  a 
witness,  displayed  extreme  ignorance,  being  wholly  unable  even 
to  spell  English  words,  or  to  read  a  physician's  prescription. 
He  had  practised  principally  as  a  farrier ;  but  had  also  attended 
human  patients,  and  stated  in  cross-examination,  that  he  was 
ignorant  of  the  relative  proportion  of  weights  or  measures,  hav- 
ing been  in  the  habit  of  ascertaining  quantities  "by  hand." 
The  learned  Judge,  after  observing  on  the  contradictory  evi- 
dence, referred  the  jury  to  the  5th  section  of  the  act,  in  which 
it  was  stated  to  be  the  duty  of  an  apothecary  to  prepare  such 
medicines  as  may  be  directed  for  the  sick  by  a  physician  law- 
fully licensed ;  and  told  them,  that  as  it  appeared  that  up  to  the 
1st  August,  1815,  the  defendant  never  had  or  could  have  so 
done,  they  ought  to  take  that  clause  of  the  act  into  their  consi- 
deration, in  determining  whether  he  was  within  the  exception 
in  the  20th  section,  which  required  that  he  should  be  actually 
and  bona  fide  practising  as  an  apothecary  previous  to  that 
period.     The  jury  found  a  verdict  for  the  plaintiffs.    Puller ^  in 
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last  Easter  term,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  learned  Judge  had  misdirected  the  jury,  in  re- 
ferring them  to  the  5th  section  of  the  65  G.  3,  c.  194. 

Campbell  and  Gi>w  showed  cause.  They  contended,  that  the 
question  was  properly  left  to  the  jury.  In  order  to  practise  as 
an  apothecary,  a  party  must  be  capable  of  executing  the  whole 
of  an  apothecary's  duty,  although  perhaps  not  with  exactness 
and  skill ;  but  here  there  is  a  total  incapacity,  as  to  one  part  of 
his  duty,  which  is  considered  by  the  legislature  as  the  most  im- 
portant. There  is,  therefore,  no  ground  for  disturbing  this 
verdict. 

Jerm$^  PuUeVy  and  Ttvisa^  contra.  The  learned  Judge  mis- 
directed the  jury,  in  referring  them  to  the  6th  section  of  the 
act ;  for  the  exception  has  no  reference  to  the  quantum  of  know- 
ledge possessed  by  a  defendant,  but  only  to  the  fact  of  his  hav- 
:iig  practised ;  and  if  the  direction  was  correct,  it  would  follow, 
:hat  every  person  who  did  not  possess  complete  skill  as  an 
apothecary  would  be  subject  to  the  penalty.  The  legislature 
itself,  in  the  7th  section,  recognises,  that  there  were  ignorant 
persons  then  in  practice ;  but  thinking,  no  doubt,  that  that  was 
an  evil  which  time  would  cure,  they  did  not  take  away  their  ex- 
isting rights,  but  only  provided,  that  in  future  no  such  persons 
should  be  permitted  to  practise.  The  only  question,  therefore, 
which  ought  to  have  been  left  to  the  jury  was,  whether  in  fact 
this  defendant  had  administered  medicine  as  an  apothecary  pre- 
Tiously  to  August  1st,  1816,  and  no  reference  should  have  been 
made  to  the  5th  section.  Besides,  the  apothecary  there  men- 
tioned is  one  who  has  obtained  his  certificate ;  that  section  there- 
fore, was  wholly  inapplicable.  They  also  referred  to  Wogan  v. 
SamerviUej  7  Taunt.  401,  1  Moore,  102. 

Abbott,  C.  J.  I  am  of  opinion,  that  in  this  case  the  direction 
of  the  learned  Judge  was  correct,  and  that  the  conclusion  to 
which  the  jury  have  come  was  also  correct.  The  point  to  be 
decided  was,  whether,  previously  to  the  1st  August,  1815,  the 
defendant  had  actually  practised  as  an  apothecary.  Now,  to 
decide  that  question,  we  must  previously  determine  what  is  the 
meaning  of  the  words,  "practise  as  an  apothecary."  In  order 
to  ascertain  that,  it  was  perfectly  natural  and  proper  to  look 
into  other  parts  of  the  act  itself,  in  order  to  ascertain  the  sense 
in  which  the  legislature  had  used  those  words.  Now,  that  is 
what  was  done  by  the  learned  Judge  upon  the  present  occasion ; 
for  he  called  the  attention  of  the  jury  to  the  5th  section,  where 
it  is  manifest  that  the  legislature  have  considered  it  as  a  part, 
and  a  most  important  part,  of  the  duty  of  an  apothecary,  to 
make  up  the  prescriptions  of  physicians.  That  being  so,  can  it 
be  said  that  this  defendant  practised  as  ^n  apothecary  on  or  be- 
fore August  1st,  1815,  when  he  never  did  nor  professed  to  do, 
nor,  as  it  appears,  could  have  done  this  important  part  of  his 
duty,  previously  to  that  period.  I  think,  therefore,  that  the 
jury  formed  a  right  conclusion  from  the  evidence.  It  does  not 
appear,  that  in  this  case,  the  Judge  left  any  question  to  the 
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jury,  as  to  the  degree  of  skill  which  the  defendant  possessed ; 
but  he  left  it  to  them  to  determine,  whether  his  ignorance,  which 
was  proved  was  not  cogent  evidence,  from  which  they  ought  to 
conclude  that  he  had  never  actually  and  bona  fide,  practised  as 
an  apothecary  at  all.  Now,  as  it  appeared  that  he  could  not 
have  read  the  language  in  which  prescriptions  are  usually  writ- 
ten, and  even  if  the  prescription  had  been  in  English,  that  he 
was  not  acquainted  with  the  characters  used  to  denote  the 
different  weights,  &c.,  I  think  that  this  was  cogent  evidence  for 
their  consideration,  and  that  the  direction  of  the  learned  Judge 
was  right. 

Bayley,  J.  The  object  of  the  bgislature,  in  this  act  of  parlia- 
ment, was  to  prevent  persons  from  commencing  the  business  of 
an  apothecary  without  having  obtained  a  certificate  from  the 
court  of  examiners  of  the  Apothecaries'  Company;  but  they  did 
not  mean  to  interfere  with  those  persons  who  had  been,  prior  to 
the .  1st  of  August,  1815,  in  the  habit  of  practising  as  apothe- 
caries, whatever  might  be  the  degree  of  skill  which  those  persons 
possessed.  The  mere  act,  however,  of  administering  medicines 
will  not  be  enough  of  itself  to  justify  the  conclusion,  that  a 
person  so  acting  practises  as  an  apothecary.  In  order  to  ascer- 
tain what  these  words  mean,  we  cannot  do  better  than  look  at 
the  different  clauses  of  the  act ;  and  I  think,  therefore,  that  the 
learned  Judge  was  quite  right  in  drawing  the  attention  of  the 
jury  to  the  5th  section.  It  certainly  was  not  a  question  for  the 
jury  to  determine,  whether  the  defendant  possessed  competent 
skill ;  for  the  only  question  was,  whether  he  had  practised  as  an 
apothecary.  Now  it  appears  that  the  defendant  had  followed  his 
father's  steps,  and  his  father  had  been  principally  a  farrier.  It 
is  true,  that  he  also  administered  medicine  to  the  human  species; 
but  the  mere  occasional  administering  of  such  medicines,  where 
it  is  not  the  principal  and  main  business,  will  not  be  enough. 
Now  in  the  5th  section,  the  legislature  have  described  part  of 
the  duty  of  an  apothecary,  and  the  defendant  has  not  proved,  as 
he  easily  might  have  done  if  the  fact  had  been  so,  that  he  ever 
did  or  could  perform  that  part  of  his  duty:  indeed,  the  contrary 
is  proved.  Now  the  fact  of  his  utter  incapacity  to  do  this, 
afforded  strong  evidence  to  show  that  the  defendant  never  did 
prior  to  the  1st  August,  1815,  actually  and  bona  fide  practise  as 
an  apothecary.  I  can  see,  therefore,  no  objection  either  to  the 
direction  of  the  learned  Judge,  or  to  the  verdict  of  the  jury. 

HoLROYD,  J.  In  this  case  it  was  admitted  as  a  fact  at  the 
trial,  that  the  defendant  had  practised  so  as  to  be  liable  to  the 
penalty  contained  in  the  20th  section,  unless  he  was  protected 
by  the  exception,  as  being  a  person  who  had  practised  as  an 
apothecary,  prior  to  August  1st,  1815.  Now  the  onus  probandi 
lay  upon  him  to  show  that ;  and  it  appears  that  the  Judge,  in 
directing  the  jury,  referred  them  to  the  fifth  section  of  the  act. 
I  think  that  he  was  right  in  so  doing,  for  when  the  jury  had  to 
consider  what  it  was  to  practise  as  an  apothecary,  it  was  surely 
right  for  them  to  know  what  were  the  duties  of  an  apothecary. 
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Now  it  was  proved,  that  in  1817,  this  person  was  just  ahle  to 
make  up  a  physician's  prescription,  and  the  jury  might  therefore 
properly  infer,  that  prior  to  that  period  he  was  utterly  incapable, 
and  had  never  even  professed  to  do  it ;  and  if  so,  they  might 
lawfully  conclude,  that  he  had  never  actually  practised  as  an 
apothecary.  The  cases  of  defective  skill  and  partial  incapacity 
are  very  diJBTerent,  and  may,  perhaps,  be  within  the  protection  of 
the  act ;  but  here  there  is  a  total  incapacity :  and  I  think,  there- 
fore, that  there  are  no  grounds  for  setting  aside  this  verdict. 

Best,  J.  I  fully  concur  in  the  opinions  which  have  already 
been  delivered  by  the  court,  and  I  think  this  a  case  of  great 
importance ;  for  it  is  the  duty  of  the  court  to  protect,  as  far  as 
they  can,  persons  in  the  lower  classes  of  life  from  the  ignorance 
of  these  pretenders  to  medicine.  The  only  question  is,  whether 
there  has  been  any  misdirection  on  the  part  of  the  learned 
Judge.  I  think  there  was  not.  He  only  referred  the  jury  to 
the  5th  section,  in  which  the  legislature  have  described  what  the 
duty  of  an  apothecary  is,  in  order  to  assist  them  in  forming 
their  conclusion,  whether  this  defendant  had  practised  as  an 
apothecary  or  not.  Now  I  am  of  opinion,  that  if  he  had  not, 
prior  to  the  time  mentioned  in  the  act,  practised  to  the  full  ex- 
tent of  that  description,  he  cannot  be  considered  as  having 
practised  as  an  apothecary.  Formerly,  I  believe,  the  only  duty 
of  an  apothecary  was,  to  make  up  the  prescriptions  of  physicians. 
In  more  modern  times,  however,  they  have  been  in  the  habit  of 
attending  patients,  and  administering  medicines  upon  their  own 
judgment.  But  still  it  has  always  continued  to  be  a  most 
important  branch  of  their  duty,  to  make  up  the  prescriptions  of 
others.  Of  this  part  of  his  duty  the  defendant,  it  appears,  was, 
prior  to  the  1st  of  August,  1815,  wholly  incapable.  And  it 
seems  to  me,  that  we  might  as  well  say,  that  a  person  who  had 
served  notices  in  a  few  cases  had  practised  as  an  attorney,  as  that 
this  defendant  had,  under  the  circumstances  here  stated,  practised 
as  an  apothecary.  I  therefore  see  no  grounds  for  disturbing  the 
present  verdict. 

Rule  discharged. 


BURRELL  V.  JONES  and  Another.— p.  47.t 

Tht  solicitor  of  the  assignees  of  a  bankrupt  tenant,  upon  whose  lands  a  distress 
had  been  pat  by  the  landlord,  gave  the  foUowing  written  undertaking :  "  We, 
•8  solicitors  to  the  assignees,  undertake  to  pay  to  the  landlord  his  rent,  pro- 
vided it  do  not  exceed  the  Talue  of  the  effects  distrained :"  Held,  they  were 
personaUy  liable. 

This  cause  was  referred,  by  order  of  nisi  prius,  to  an  arbitra- 
tor, who  ordered  the  verdict  to  be  entered  for  the  plaintiiT  for 
SOIL  16«.  9(2. ;  but  to  enable  the  parties  to  take  the  opinion  of 
the  court,  whether  the  action  could  be  maintained  against  the 
defendants  personally,  he  stated  the  following  facts  for  the  opinion 
of  the  court,  and  he  awarded,  that  if  the  court  should  be  of 
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opinion  tliat  the  action  was  maintainable,  the  award  should  stand ; 
but  if  the  court  should  be  of  opinion  that  the  action  was  not 
maintainable,  a  nonsuit  or  verdict  should  be  entered  for  the 
defendants,  as  the  court  should  direct. 

The  plaintiff  having  let  an  estate  called  Glynllygwy,  to  one 
John  Lloyd  Jones,  and  there  being  a  considerable  arrear  of  rent 
due,  on  or  about  the  19th  February,  1817,  he  caused  a  distress 
to  be  made  for  such  rent,  and  whilst  his  bailiff  was  in  possession, 
the  defendants,  who  were  the  solicitors  of  the  assignees  of  the 
tenant,  against  whom  a  commission  of  bankrupt  had  issued, 
applied  to  the  plaintiff's  agent,  Mr.  John  Houston,  to  deliver  up 
the  distress,  and  transmitted  to  him  the  following  undertaking, 
signed  by  them  the  defendants. 

"  We,  as  solicitors  of  Thomas  Mostyn  Edwards,  John  Heaton, 
and  John  Powell  Foulkes,  esquires,  assignees  of  the  estate  and 
effects  of  John  Lloyd  Jones,  against  whom  a  commission  of  bank- 
rupt had  been  awarded,  do  hereby  undertake  to  pay  the  Hon.  P. 
B.  D.  Burrell,  such  rent  as  shall  appear  due  to  him  from  the 
said  J.  L.  Jones,  for  the  occupation  of  Glynllygwy  farm,  within 
six  weeks  from  the  date  hereof,  provided  such  rent  does  not  exceed 
the  value  of  the  effects  distrained.'*  Upon  the  delivery  of  the 
undertaking  to  Houston,  he  signed  the  following  endorsement 
upon  it.  *'*'  To  the  within  named  T.  Mostyn  Edwards,  John  Hea^ 
ton,  and  John  Powell  Foulkes,  esquires,  &c.  On  behalf  of  the 
Hon.  P.  R»  D.  Burrell;  I  do  hereby  consent  and  agree  to 
abandon  the  distress  made  on  the  goods,  cattle,  and  chattels  now 
being  on  Glynllygwy  farm,  and  to  withdraw  from  thence  the  bai- 
liff whom  I  have  placed  in  possession  thereof,  in  consideration  of 
the  within  undertaking,  for  payment  of  the  rent  thereof,  on  a 
condition  which  I  accept  of  and  agree  to,  24th  February,  1817." 
The  bailiff  was  accordingly  withdrawn,  and  the  goods,  valued  at 
S01{.  16a.  9(2.,  were  afterwards  sold  by  the  assignees.  At  the 
trial,  and  also  on  the  reference,  it  was  contended,  that  the  action 
should  have  been  brought  against  the  assignees  and  not  against 
the  defendants.  If  the  court  should  be  of  opinion  that  the  defend- 
ants had  made  themselves  personally  liable,  the  award  was  to 
stand  for  the  sum  of  3017.  Xm.  Qd. 

Reader,  for  the  plaintiff,  was  stopped  by  the  court. 

DenmaUy  contra.  The  defendants  contracted  merely  on  the 
part  of  the  assignees ;  they  expressly  state,  that  they  contracted 
as  solicitors,  which  is  expressive  of  the  term  agent.  Now,  where 
the  party  contracting  is  known  to  be  a  mere  agent^  he  is  not 
personally  responsible,  and  he  cited  Macheath  v.  Haldimand,  1 
T.  R.  172,  Bowen  v.  Morris,  2  Taunt.  374.  Besides,  here  the 
plaintiff's  agent  himself  has  treated  this  as  a  contract  with  the 
assignees,  and  not  with  the  defendants. 

Abbott,  C.  J.  I  am  of  opinion,  thiMb  the  expression  used  in 
this  undertaking,  ^^we,  as  solicitors,"  binds  those  who  personally 
signed  it.  Many  persons  will  deal  with  solicitors  and  professional 
men  (from  the  confidence  they  have  in  their  known  chsu*acter  and 
situation  in  life),  who  will  not  deal  with  an  miknown  client*    It 
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would  be  preventing  much  of  the  ordinary  business  of  life,  if  we 
were  to  hold,  that  a  solicitor  entering  into  such  a  contract  as 
this  did  not  make  himself  personally  responsible.  It  is  for  him 
to  consider  the  probable  effect  of  such  an  instrument  before  he 
signs  it.  In  this  instance,  the  defendants,  for  their  own  security, 
ought  when  the  goods  were  sold  to  have  had  the  proceeds  placed 
in  their  own  hands,  in  order  to  pay  the  plaintiff.  The  case  of 
Macheath  v.  Haldimand  stands  on  a  very  different  principle- 
There  the  contract  was  with  a  known  agent  of  government,  for 
stores  furnished  for  the  public  use,  and  there  was  no  personal 
undertaking  on  his  part;  and  that  case  has  been  followed  by 
others  to  the  same  effect.  In  Appleton  v,  Binka,  5  East,  148,  it 
iras  held,  that  one  who  covenanted  for  himself,  his  heirs,  execu- 
tors, &c.,  for  the  act  of  another,  was  personally  bound  by  his 
covenant,  although  he  described  himself  in  the  deed  as  covenant- 
ing for  and  on  the  part  and  behalf  of  such  other  person.  That 
case  is  very  like  the  present,  and,  upon  the  whole,  I  am  of  opin- 
ion, that  by  the  language  of  this  instrument,  the  defendants  made 
themselves  personally  responsible,  and  that  the  verdict  ought 
therefore  to  stand. 

Baylet,  J.  I  am  of  the  same  opinion.  It  is  clear,  that  an 
agent  may  so  contract  as  to  make  himself  personally  liable,  and 
I  think  that  the  words  here  used,  "  we  undertake,"  are  sufficient 
to  place  the  defendants  in  that  situation.  The  language  of  an 
instrument  is  to  be  taken  most  strongly  against  the  party  using 
it.  Now  when  the  defendants  used  the  words,  "we  undertake  to 
pay,"  they  in  effect  say,  that  they  are  the  persons  to  whom  th« 
other  party  is  to  look  for  payment. 

HoLROYD,  J.  I  am  of  the  same  opinion.  The  defendants,  in 
this  instrument,  have  used  the  words,  "  we  undertake  to  pay.'' 
Those  words,  therefore,  are  to  be  taken  most  strongly  against 
themselves ;  and  that  being  so,  I  am  opinion  that  the  defendants 
are  personally  liable.  If  they  are  not,  nobody  is  bound  by  this 
undertaking ;  for  it  is  perfectly  clear,  that  the  assignees  are  not 
bound.  The  import  of  the  instrument  is,  not  that  the  assignees 
undertake,  through  the  medium  of  the  defendants,  as  their  solici- 
tors, but  that  they  the  defendants  themselves,  as  solicitors,  under- 
take. Now,  strictly  speaking,  they  cannot  undertake  merely  in 
their  character  of  solicitors ;  they  have  no  power,  as  solicitors, 
to  pledge  the  credit  of  their  clients;  consequently  they  could  not^ 
as  solicitors,  bind  the  assignees.  It  is  very  intelligible,  however, 
that  being  solicitors  to  the  assignees  under  the  commission,  the 
defendants  should  personally  undertake  to  pay  the  rent  out  of 
the  value  of  the  goods,  provided  that  rent  did  not  exceed  the 
value  of  the  effects  distrained,  and  I  think  that  must  be  taken  to 
be  the  effect  of  the  undertaking,  and,  therefore,  that  the  verdict 
oaght  to  standi 

Best,  J.  I  am  of  the  same  opinion.  I  think,  that  by  this 
instmment,  the  defendants  are  personally  bound.  The  term, 
^as  solicitors,"  is  merely  descriptive  of  the  character  thev  fill, 
and  which  has  induced  them  to  undertake.    In  the  case  of  Ap 
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pleton  V.  BinkSj  the  defendant  undertook  for  and  on  behalf  of 
another,  yet  he  was  held  to  be  personally  bound  by  the  covenant ; 
that  case  was  by  deed,  and  therefore  was  much  stronger  than  the 
present.  Judgment  for  the  plaintiff. 


CARPENTER  and  Another,  Ex.^  v.  THORNTON. f— p.  52. 

An  action  at  law  is  not  maintainable  upon  a  deeree  of  a  court  of  equity,  for  a 
specific  sum  of  money  founded  on  equitable  considerations  only ;  and  there- 
fore, where  a  biU  was  filed  for  the  specific  performance  of  an  agreement  for 
the  purchase  of  an  estate,  and  the  decree  was  for  payment  of  interest  on  the 
purchase-money  and  costs :  Held,  That  no  action  at  law  was  maintainable  to 
recover  such  interest  and  costs. 

The  declaration  stated,  that  J.  Norris  exhibited  his  bill  against 
the  defendant  in  chancery,  for  the  specific  performance  of  an 
agreement  entered  into  by  the  defendant  with  J.  Norris,  for  the 
purchase  of  an  estat<> ;  and  such  proceedings  were  had,  that  after- 
wards, in  the  lifetime  of  Norris,  by  a  certain  decree  made  in  the 
said  cause  by  the  vice-chancellor,  it  was  declared,  that  the  said 
agreement  ought  to  be  specifically  performed ;  and  it  was  or- 
dered, amongst  oth^r  things,  that  it  should  be  referred  to  Mr. 
Campbell,  one  of  the  masters  of  the  court,  to  compute  interest 
after  the  rate  of  6  per  cent,  per  annum,  on  the  sum  of  6500^., 
the  residue  of  the  purchase-money,  from  the  3d  day  of  May, 
1812,  and  to  tax  the  said  J.  Norris  his  costs  of  that  suit.  The 
declaration  then  stated  the  death  of  Norris,  and  that  the  plain- 
tiffs, as  his  execut<^rs,  proved  the  will,  and  exhibited  their  bill  of 
reviver  against  the  defendant  in  chancery ;  and  that  by  a  decree 
of  the  vice-chancellor  the  suit  was  revived ;  and  that  such  pro- 
ceedings were  thereupon  had,  that  on  the  14th  January,  1815, 
by  an  order  of  the  vice-chancellor,  after  reciting  the  aforesaid 
decree,  and  that  there  was  then  standing,  in  the  name  of  the  ac- 
countant-general, in  trust  in  the  said  cause,  bank  3  per  cent, 
annuities  ^0  the  amount  of  8133Z.  la.  lOd.;  and  that  there  was 
then  remaining  in  the  bank,  in  cash,  219Z.  11«.  lOdf.,  which  the 
plaintiffs  were  desirous  of  having  transferred,  and  paid  to  them 
in  part  discharge  of  the  principal,  interest,  and  costs  due  to  them 
in  the  cause ;  and  that  it  was  prayed  that  the  accountant-general 
might  be  directed  to  transfer  the  same  into  the  names  of  the 
.plaintiffs,  in  part  discharge  of  the  principal,  interest,  and  costs, 
•  directed  to  be  paid  to  J.  Norris,  in  the  original  cause,  by  the 
aforesaid  decree,  the  plaintiffs  thereby  offering,  on  such  transfer 
being  made,  to  deliver  up  to  the  defendant  the  conveyance  of 
the  estate,  with  the  title-deeds ;  it  was  ordered  that  the  said 
sums  of  money  should  be  transferred  to  the  plaintiffs,  according 
to  their  prayer,  and  upon  the  terms  therein  mentioned.  The 
declaration  then  stated,  that  on  the  3d  of  August,  1815,  the 
master,  by  his  report,  computed  the  interest  on  5600Z.  from  8d 
May,  1812,  to  4th  January,  1815,  to  be  a  certain  sum  therein 
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mentioned ;  and  that  he  had  taxed  the  costs  in  the  suit  at  a  cer- 
tain other  sum,  as  by  the  said  report,  amongst  other  things, 
would  appear ;  which  said  report  was  afterwards  confirmed  by 
the  vice-chancellor,  of  all  which  premises  the  defendant  had  no- 
tice. It  then  averred,  that  the  decree  was  still  in  force,  and 
that  the  plaintiffs  had  not  obtained  any  execution  or  satisfaction 
thereon,  but  that  the  money  thereby  ordered  to  be  paid  was  still 
wholly  due  and  unpaid,  whereby  an  action  hath  accrued  to  the 
plaintiffs,  as  executors'  to  demand  the  sum  awarded  for  interest 
and  costs.  To  this  declaration  there  was  a  general  demurrer. 
The  case  was  now  argued  by 

Barnewally  in  support  of  the  demurrer.  There  is  no  instance 
of  an  action  having  been  brought  upon  a  decree  of  a  court  of 
equity,  having  the  power  to  enforce  its  decrees  in  this  country. 
In  Sadler  v.  Rohins^  1  Campb.  253,  Lord  Ellenborough  in- 
timated, that  a  court  of  law  would  give  effect  to  a  decree  of  a 
court  of  equity ;  but  that  was  the  decree  of  a  colonial  court, 
which  had  no  power  to  enforce  its  decrees  in  this  country  ;  and 
it  appeared,  besides,  to  have  been  a  bill  for  an  account  which 
might  be  the  subject  of  a  claim  in  a  court  of  law.  The  court 
then  called  upon 

Selwyn^  contra.  This  is  certainly  a  novel  action ;  and  if  the 
argument  of  novelty  were  to  prevail,  it  would  be  decisive.  That 
ground  of  argument,  however,  was  taken  on  former  occasions, 
and  considered  as  of  little  weight,  especially  by  Pratt,  C.  J.,  in 
Chapman  v.  Pickersfftll^  2  Wils.  146.  The  principle  on  which 
the  action  of  debt  is  founded,  is  sufiicient  to  maintain  the  present 
action.  It  is  clear  from  the  authorities  that  debt  would  lie, 
although  there  be  only  an  implied  contract.  As  if  a  man  be 
found  in  arrear  upon  account:  1  Rol.  698,  1.  47.  So  though 
the  account  be  made  before  auditors :  Com.  Dig.  tit.  Debt,  A.  9. 
So  debt  lies  upon  an  award.  Upon  the  same  principle,  debt  will 
lie  in  this  case.  A  court  of  competent  jurisdiction  having,  by 
its  judgment,  ascertained  a  sum  of  money  to  be  due  from  the  de- 
fendant to  the  plaintiffs,  that  raises  an  obligation  on  the  part  of 
the  defendant  to  pay,  and  thence  the  law  implies  a  contract. 
Here  the  adjudication  of  the  Court  of  Equity  was  final,  for  the 
Master's  report  had  been  confirmed  by  the  Vice  Chancellor ; 
and  on  that  ground,  this  case  is  distinguishable  from  Emerson  v. 
Lashlet/,  2  H.  Bl.  248,  and  Fry  v.  Malcolm^  4  Taunt.  705,  where 
it  was  holden  that  actions  could  not  be  maintained  on  a  mere 
interlocutory  order.  A  decree  of  a  court  of  equity  stands  in 
the  same  degree  as  a  judgment  at  law,  in  the  administration  of 
assets.  Morice  v.  Bank  of  England^  4  Bro.  P.  C.  287,  folio 
edition.  In  Sadler  v.  BcbinSy  Lord  Ellenborough  seems  to 
have  been  of  opinion  that  such  an  action  was  maintainable,  pro- 
vided the  action  were  brought  upon  a  final  adjudication. 

Abbott,  C.  J.   It  has  been  suggested  that  there  is,  in  this  case, 
an  implied  contract,  on  the  part  of  the  defendant,  to  pay  this  mo- 
VOL.  V.  6  D  2 
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iiey  to  the  plaintiff,  and  therefore  that  a  court  of  law  ought  to  en- 
tertain this  suit;  but,  under  the  special  circumstances  of  this 
case,  I  am  at  a  loss  to  find  any  thing  like  an  implied  contract.  If 
this  were  merely  a  bill  filed  for  an  account,  and,  upon  the  balance, 
a  precise  sum  of  money  was  found  to  be  due,  which  might  origi- 
nally have  formed  the  subject  of  an  action  at  law,  a  court  of  law 
might,  perhaps,  in  that  case,  lend  its  aid  to  enforce  such  a  decree. 
Here,  however,  it  appears  by  the  declaration,  that  the  testator  filed 
his  bill,  against  the  defendant,  for  the  specific  performance  of  an 
agreement  for  the  purchase  of  an  estate ;  and  that  the  Vice-Chan- 
cellor  decreed  that  the  agreement  should  be  specially  performed, 
and  ordered  that  it  should  be  referred  to  a  Master  in  Chancery 
to  compute  interest  on  the  sum  of  5500/.  the  residue  of  the  pur- 
chase-money, and  to  tax  the  plaintiff^s  costs.  I  suppose  this  was 
founded  on  the  supposition,  that  the  purchaser  was  in  possession. 
The  declaration,  after  stating  the  death  of  the  testator,  stated  that 
the  plaintiffs,  as  his  executors,  revived  the  suit,  and  that  the  Vice- 
Chancellor,  on  their  petition,  had  ordered  a  sum  standing  in  the 
name  of  the  accountant-general  to  be  transferred  to  the  plaintiffs, 
in  payment  of  the  purchase-money  ;  and  then  stated  the  report 
of  tjie  Master,  by  which  a  sura  was  found  to  be  due  to  the  plain- 
tiffs for  interest  on  the  residue  of  the  purchase-money,  and  a  fur- 
ther sum  for  costs,  and  that  the  Vice-Chanccllor  confirmed  the 
report.  It  appears  to  me,  that  the  whole  of  this  demand  for  the 
balance  of  interest  and  costs,  arises  out  of  this  decree  of  the 
Court  of  Equity :  and  that  it  had  no  foundation  prior  to  that  de- 
cree. Now,  I  cannot  say  that  a  man,  compelled  by  a  court  of 
equity  against  his  will  to  pay  a  sum  of  money,  impliedly  agrees  to 
pay  the  money.  There  certainly  is  not  any  express  contract.  It 
seems  sufficient  for  me  to  say,  in  this  case,  without  laying  down 
any  general  rule  on  the  subject,  that  the  only  ground  upon  which 
this  case  has  been  put  in  argument,  viz.  that  of  an  implied  con- 
tract, wholly  fails ;  and  that  being  so,  there  must  be  judgment  for 
the  defendant. 

Bayley,  J.  The  foundation  of  the  suit  in  equity,  in  this  case, 
seems  to  have  been  an  equitable  obligation,  on  the  part  of  the  de- 
fendant, to  pay  the  money.  This  suit,  if  it  can  be  maintained  at 
all,  must  be  founded  upon  a  legal  obligation  to  pay.  The  decree 
in  equity  merely  ascertains  that  the  defendant  is  under  an  equita- 
ble obligation  to  pay :  it  does  not  go  further,  and  show  that  there 
is  any  legal  obligation.  The  case  of  Emerson  v.  Lashly  seems  to 
be  analogous  to  this  case.  There  an  action  was  brought  to  reco- 
ver a  sum  directed  to  be  paid  by  an  interlocutory  order  of  an  infe- 
rior court.  Although  that  order  produced  a  moral  obligation  to 
pay,  the  Court  of  Common  Pleas  decided  that  it  did  not  form  any 
ground  for  an  action  at  law.  It  seems  to  me,  that  in  this  case  the 
decree,  founded  only  upon  an  equitable  obligation,  does  notfiimish 
any  foundation  for  an  action  at  law. 

HoLROYB,  J.  I  am  of  opinion  that  this  action  is  not  maintain- 
able. The  decree  does  not  affect  to  decide  what  was  actually  due, 
in  point  of  law,  on  the  balance  of  an  account,  but  it  merely  directs 
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what  is  to  be  paid  on  an  equitable  consideration.  It  is  said,  how- 
ever, that  the  law  will,  in  such  a  case,  imply  a  promise  to  pay.  In 
the  case  of  judgments  of  inferior  courts,  and  courts  not  of  record, 
where  the  law  implies  a  promise  to  pay,  it  is  to  pay  a  legal  debt. 
Wherever  there  is  a  debt  at  law,  the  court  will  presume  that 
the  partjr  promises  to  do  that  which  the  law  requires.  When 
the  debt  is  founded  upon  equitable  considerations  alone,  it  may 
be  enforced  by  the  authority  of  the  Court  which  ordered  it  to  be 
paid.  The  law,  in  such  a  case,  does  not  imply  a  promise.  There 
is  no  instance  of  an  action  brought  on  a  rule  of  court  for  payment 
of  money.  The  mode  of  enforcing  such  an  order  is  by  attach- 
ment, for  contempt  in  not  obeying  the  order  of  the  court.  Now, 
although  that  does  not  absolutely  show  that  such  an  action  is  not 
maintainable  ;  yet,  where  no  such  action  has  ever  been  maintain- 
ed, it  lies  on  the  party  bringing  such  action  to  state  a  clear  prin- 
ciple on  which  it  is  maintainable.  In  references  at  nisi  prius^ 
which  are  afterwards  made  rules  of  court,  a  verdict  is  usually 
taken  to  secure  the  payment  of  the  money  which  may  be  awarded : 
unless  that  be  done  the  award  is  invariably  enforced  by  attach- 
ment. In  Tremenhere  v.  Tresillian,  1  Sid.  452,  it  is  said  that 
upon  such  a  rule  an  action  might  be  maintained.  In  such  cases, 
however,  the  rule  is  made  with  the  consent  of  the  parties :  and 
when  they  consent  to  the  rule,  they  consent  to  the  submission,  and 
the  breach  of  that  submission  is  the  foundation  of  an  action.  Al- 
though the  parties,  by  entering  into  the  rule,  may  have  subjected 
themselves  to  the  further  obligation  of  obeying  the  order  of  court, 
the  neglect  of  which  may  be  punished  by  attachment,  yet  the 
breach  of  the  submission  is  the  ground  of  the  dction.  Admitting, 
however,  that  an  action  might  be  maintained  on  a  rule  of  court 
made  with  the  consent  of  the  parties,  it  by  no  means  follows  that 
an  action  will  lie  upon  a  rule  of  court  obtained  in  invitum.  Such 
an  order  does  not  constitute  a  legal  debt,  which  alone  the  law  will 
imply  a  promise  to  pay.  This  decree  of  the  Court  of  Equity  does 
not,  therefore,  constitute  such  a  debt.  It  must  therefore,  be  en- 
forced by  the  court  which  made  it,  and  is  not  the  subject  of  an 
action  at  law. 

Best,  J.  The  object  of  this  action  is  to  enforce  a  mere  equit- 
able demand,  founded  upon  an  order  of  court.  Now  in  Fry  v. 
Malcolm^  the  Court  of  Common  Pleas  were  of  opinion,  that  an  ac- 
tion was  not  maintainable  upon  an  order  of  court  for  the  payment 
of  money.  It  seems  to  me,  that  the  principle  of  that  case  applies 
to  the  present,  and  consequently  that  thore  must  be  judgment  tor 
the  defendant. 

Judgment  for  the  defendant. 


44  Cuming  v.  Hill.    M.  T.  1819.  [59 

CUMING  V.  HILL.— p.  59. 

CoTonant  upon  an  indenture  of  apprenticeship,  by  the  master  against  the  father;  breach, 
that  the  apprentice  absented  himself  from  the  service;  plea,  that  tlie  son  faithfully 
served  till  he  came  of  age,  and  he  then  avoided  the  indenture :  Held,  that  this  was  no 
answer  to  the  action. 

Action  of  covenant  on  an  indenture  of  apprenticeship,  in  the 
common  form,  by  the  master  against  the  father  of  the  apprentice. 
The  breach  assigned  was,  that  the  apprentice  had  absented  him- 
self from  service.  Plea,  that  the  apprentice,  at  the  time  of  making 
the  indenture,  was  an  infant,  of  the  age  of  seventeen  years ;  and 
that  on  the  20th  October,  1818,  he  attained  his  full  age  of  twenty- 
one  years,  until  which  time  he  faithfully  served  the  plaintiff,  ac- 
cording to  the  meaning  of  the  indenture  ;  and  after  he  had  attained 
the  age  of  twenty-one  years,  he,  on  the  21st  October,  1818,  made 
void  the  indenture  and  quitted  Uie  service  of  the  plaintiff,  as  it  was 
lawful  to  do  under  the  statute  of  5  £liz.  To  this  plea  there  was  a 
general  demurrer. 

Abraham^  in  support  of  the  demurrer,  cited  Branchy,  Ewvngton^ 
2  Doug.  518,  and 

Bayly ^  contra,  being  thnn  called  upon  by  the  court,  admitted 
that  he  could  not  support  the  plea. 

Abbott,  C,  J.  I  am  of  opinion  that  the  father  is  liable  to  this 
action.  He  covenant?  that  the  son  shall  faithfully  serve;  the 
avoidance  of  the  appr(  nticeship  by  the  son  during  the  term,  can- 
not discharge  the  father's  covenant.  The  indenture  of  apprentice- 
ship has  existed  in  this  form  for  more  than  a  century,  and  has  been 
in  universal  use.  A  construction  has  been  put  upon  the  instru- 
ment in  a  court  of  law,  in  the  case  cited  from  Douglas.  I  do  not 
see  any  reason  to  doubt  the  propriety  of  that  decision,  and  I  think, 
therefore,  upon  principle  as  well  as  upon  authority,  that  the  de- 
fendant is  answerable  in  this  action. 

Bayley,  J.  I  may  bind  myself  that  A.  B.  shall  do  an  act,  al- 
though it  is  in  his  option  whether  he  will  do  it  or  not  The  father 
here  binds  himself  *hat  the  son  shall  serve  seven  years.  It  is  no 
answer  in  an  action  brought  against  the  father,  for  the  breach  of 
that  covenant,  for  him  to  say,  that  it  was  in  the  option  of  the  son 
whether  he  would  serve  or  not.  If  the  son  does  not  choose  to  do 
that  which  the  father  covenanted  he  should  do,  the  covenant  is  then 
broken,  and  the  father  is  liable. 

HoLROYP  and  Best,  Js.,  concurred. 

Judgment  for  the  plaintiff. 
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GREEN  V.  DAVIES  and  Anotherf.— p.  60. 

A  jnstificadon  in  trespass  stated  that  by  custom,  a  court  had,  from  time  imme- 
morial, been  holden  before  the  steward  and  port-reeve  of  a  borough,  or  their 
sufficient  deputy  or  deputies,  and  that  a  court  was  holden  before  C.  D.,  the 
deputy  of  A.  B.,  who  was  then  steward  and  port-reeye :  Held,  that  upon 
this  plea  the  two  offices  must  be  taken  to  have  been  compatible,  and 
that  the  appointment  of  the  deputy  by  the  person  holding  both  offices  was 
sufficient. 

Trespass  for  breaking  and  entering  plaintiff's  dwelling-house, 
situate  in  the  parish  of  Swansea,  in  the  county  of  Glamorgan, 
and  taking  plaintiff's  goods  and  chattels.  Plea,  first,  not  guilty ; 
secondly,  that  the  borough  of  Swansea  is  an  ancient  borough, 
and  that  in  the  said  borough  there  is  and  from  time  immemorial 
hath  been  a  Court  of  Record,  called  the  Court  of  Pleas,  for  the 
trial  and  determination  of  all  personal  actions  and  pleas  per- 
sonal, arising  within  the  borough  and  jurisdiction  of  the  same 
court,  there  held  and  to  be  held  in  the  borough  on  Monday  in 
every  three  weeks,  and  that  the  said  court  is  and  from  time 
immemorial  hath  been  held  before  the  steward  and  port-reeve 
of  the  said  borough,  or  their  sufficient  deputy  or  deputies.  It 
then  stated,  that  at  a  court  of  record  holden  at  Swansea,  of  the 
said  Court  of  Pleas,  within  the  jurisdiction  of  the  court,  accord- 
ing to  the  custom  of  the  court,  time  out  of  mind  used  and 
approved  of  in  the  said  borough,  on  or  before  W.  Grove, 
Esquire,  then  being  the  deputy  of  Robert  Nelson  Thomas,  who 
then  and  before,  and  at  the  time  of  the  judgment,  until  and 
upon  the  execution  of  the  writ,  in  the  action  thereinafter  men- 
tioned, was  the  steward  and  part-reeve  of  the  borough  aforesaid. 
The  plea  then  justified  the  trespass  on  a  fi.  fa.  out  of  that  court. 
To  this  plea  there  was  a  special  demurrer. 

Littledahy  in  support  of  the  demurrer.  This  court  had  no 
jurisdiction,  and  consequently  trespass  will  lie.  It  appears  from 
the  plea,  that  the  court  is  to  be  held  before  the  steward  and  port- 
reeve, or  their  sufficient  deputy  or  deputies.  Two  persons,  there- 
fore, who  fill  certain  offices  must  compose  the  court;  they 
may,  however,  concur  in  appointing  one  deputy,  or  each  may 
appoint  a  separate  deputy ;  where  the  principals  hold  the  court, 
it  must  be  held  before  two  persons ;  no  usage  or  custom  is  alleged 
that  the  court  can  be  held  before  one  person  holding  both  offices  ; 
and  unless  such  usage  can  be  shown  it  cannot  be  done,  for  it  may 
be  laid  down  as  a  general  rule,  that  if  a  court  by  custom  is  to 
be  held  before  two  officers,  one  alone  cannot  hold  it.  The  court 
of  chivalry,  which  was  held  before  the  constable  and  marshal, 
could  not  be  held  before  one  of  those  officers  alone.     In  Co.  Lit. 
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74,  b,  it  IS  said  to  have  been  resolved  in  Sir  Francis  Drake's 
case,  "  who  strook  oflF  the  head  of  Dowtie  in  partibus  transina- 
rinis,  that  his  brother  and  heire  might  have  an  appeale.  Sed 
regina  noluit  constituere  constabularium  Angliae,  &c.,  et  ideo 
dormivit  appellum."  It  appears  from  this,  that  because  the 
queen  would  not  appoint  the  constable,  the  court  could  not  be 
held ;  and  Parker's  case,  1  Lev.  230,  1  Sid.  862,  and  the  judg- 
ment of  Holt,  C.  J.,  in  Chambers  v.  Jennings^  T  Mod.  125,  and 
Oldis's  case,  Show.  Pari.  Cases,  66,  are  authorities  to  the  same 
effect :  the  offices,  therefore,  are  incompatible.  The  court  may, 
however,  be  held  before  their  sufficient  deputy  or  deputies.  Now 
as  the  apointment  of  a  deputy  is  a  power  to  be  executed,  it  must 
be  executed  strictly:  Viner's  Abr.  tit.  Authority,  417,  418.  Now 
it  appears  that  the  deputy  must  be  appointed  by  the  steward  and 
port-reeve :  the  authority  is  given  to  the  two  jointly ;  and  the 
public  have  a  right,  therefore,  to  have  the  concurrent  judgment 
of  two  officers  in  appointing  one  deputy.  Here  it  appears  that 
the  court  was  held  before  a  deputy,  appointed  by  one  person 
only;  the  custom  therefore  was  not  strictly  pursued,  and  the 
court  was  not  well  constituted. 

W,  E,  Taunton,  contra.  It  is  admitted  upon  these  pleadings, 
that  the  two  offices  of  steward  and  port-reeve  may  be  held  by  the 
same  individual ;  for  it  is  expressly  averred  that  the  two  offices 
were  held  by  one  person :  now  that  could  not  be  true  if  they 
were  incompatible  offices ;  for  in  that  case,  the  moment  that  the 
person  holding  one  office  was  appointed  to  the  other,  the  former 
would  become  vacant.  It  must,  therefore,  be  taken  as  a  fact  that 
the  two  offices  were  held  by  one  person,  and  if  that  person  was 
competent  to  hold  two  offices,  it  follows  as  of  course  that  he  was 
equally  competent  to  appoint  a  sufficient  deputy. 

Abbott,  C.  J.  It  seems  to  me  that  this  court  was  well  con- 
stituted. It  appears  from  the  plea,  that  according  to  the  usage, 
the  court  was  to  be  held  before  the  steward  and  port-reeve, 
or  their  deputy  or  deputies.  Now,  in  fact,  the  court  was  holden 
before  an  individual,  who  was  the  deputy,  not  of  R.  N.  Thomas, 
as  steward  only,  but  of  R.  N.  Thomas,  who  combined  the  two 
offices  of  steward  and  port-reeve.  If,  indeed,  it  could  be  shown 
that  these  two  offices  were  incompatible,  so  that  one  person  could 
not  fill  the  two,  it  would  follow,  as  of  course,  that  the  court  was 
not  legally  holden.  It  does  not  appear,  however,  from  the  plea, 
that  the  offices  are  incompatible ;  for  if  the  two  offices  of  stew^ard 
and  port-reeve  had  been  holden  by  two  individuals,  and  each  had 
appointed  one  deputy,  the  court  then  would  have  been  holden 
before  the  two  deputies ;  they  were  at  liberty,  however,  to  appoint 
one  deputy  only,  and  if  they  did  so,  the  court  would  have  been 
well  holden  before  that  one  person.  It  seems  to  me,  therefore, 
that  when  the  two  offices  are  united  in  the  same  person,  that  per- 
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son  may  appoint  one  individual  to  act  as  deputy ;  and  that  being 
BO,  there  must  be  judguient  for  the  defendant. 

Bayley,  J.  I  have  entertained  considerable  doubts  on  this  ques^ 
tion,  but  T  am  now  perfectly  satisfied,  that  the  court  was  well 
holden.  The  plea  states,  that  the  court  had  been  imraemorially 
holden  before  the  steward  and  port-reeve,  or  their  sufficient  depu- 
ty or  deputies.  Perhaps  it  would  have  been  more  correot  to  have 
used  words  of  distribution  ;  but  I  think  the  fair  meaning  of  the 
words,  "before  the  steward  and  port-reeve,  or  their  deputy,"  is 
that  the  court  must  be  holden  before  either  the  steward  or  port- 
reeve, or  their  deputy,  and  it  does  not  imply  that  the  steward  and 
port-reeve,  must  be  different  persons.  The  plea  further  states, 
that  R.  N.  Thomas  was  at  that  time  steward  and  port-reeve  :  now 
if  the  two  offices  are  incompatible,  it  is  not  true  that  he  was  both 
steward  and  port-reeve,  and  the  plaintiff  might  have  taken  an  issue 
upon  that  fact.  That  allegation  implies,  that  those  were  offices 
which  might  be  united  in  the  same  person ;  it  seems  to  me,  there- 
fore, to  be  the  fair  construction  of  the  custom  alleged  in  this  plea, 
first,  that  the  court  may  be  holden  before  the  steward  or  port-reeve 
or  their  deputy;  and  secondly,  from  the  subsequent  allegation, 
that  the  steward  and  port-reeve  may  be  one  and  the  same  person. 
I  think,  therefore,  there  should  be  judgment  for  the  defendant. 

HoLROYD,  J.  I  am  also  of  opinion  that  this  plea  is  well  pleaded. 
It  is  not  alleged  that  the  court  must  be  holden  before  the  per- 
sons being  ste\vard  and  port-reeve,  but  before  the  steward  and 
port- reeve  or  their  deputy  or  deputies.  Now  if  one  person 
is  both  steward  and  port-reeve,  and  the  court  is  held  before 
that  person,  it  is  in  fact  held  before  the  stew^ard  and  port-reeve. 
Two  persons  (like  the  sheriffs  of  Middlesex)  may  execute  one  of- 
fice, or  the  same  individual  may  execute  two  offices.  Here  the 
court  was  held  before  one  person,  having  the  power  of  both  offices, 
and  if  it  was  held  before  the  principal  himself,  having  the  power 
of  both  offices,  it  comes  within  the  words  of  the  custom  as  pleaded. 
The  plea,  however,  goes  on  to  state,  "  before  their  sufficient  deputy 
or  deputies ;"  and  the  court  was  held  before  the  deputy  of  the 
person  who  held  both  offices ;  for  it  appears  he  was  the  deputy  not 
of  the  individual  but  the  deputy  of  the  officers.  It  was,  therefore, 
held  before  a  person  who  was  the  deputy  of  the  two  officers,  and 
was,  therefore,  clearly  within  the  custom  as  pleaded.  It  is  said, 
however,  that  there  is  an  incompatibility  in  the  two  offices  being 
held  by  the  same  person,  inasmuch  as  the  public  have  a  right  to 
the  judgment  of  two  persons,  either  in  the  holding  of  the  court,  or 
in  the  appointment  of  a  deputy.  Upon  these  pleadings,  however, 
I  think  it  must  be  taken,  that  the  offices  are  not  incompatible,  for 
it  is  alleged  upon  the  plea,  that  R.  N.  Thomas  was  steward  and 
port-reeve.  Now  that  could  not  be  true,  if  the  offices  were  incom- 
patible, for  one  would  immediately  become  vacant  on  the  same 
person  being  appointed  to  the  other.  It  appears  to  me,  therefore 
that  this  plea  is  sufficient,  and  that  the  defendant  is  entitled  to  the 
judgment  of  the  court. 
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Best,  J.  It  appears  from  the  pleadings,  that  the  person  before 
whom  the  court  was  held,  was  the  deputy  of  two  offices,  the  stew- 
ard and  port-reeve ;  that  is,  therefore,  an  admission  of  the  exist- 
ence of  two  offices,  and  if  the  two  offices  exist,  although  they  be 
united  in  the  same  person,  it  is  as  if  they  had  been  held  by  two 
different  individuals  who  concurred  in  the  appointment  of  one  de- 
puty. He  stands,  therefore,  in  the  situation  of  a  person  who  has 
the  authority  delegated  to  him  by  another  who  has  the  two  offices 
in  his  appointment.  I  think,  therefore,  that  the  plea  is  sufficient, 
and  that  the  defendant  is  entitled  to  the  judgment  of  the  court. 

Judgment  for  defendant. 


MOORE  V.  The  Earl  of  PLYMOUTH.— p.  66. 

Where  a  plea,  stated  that  A.  was  entitled  to  the  equity  of  redemption,  and  subject 
thereto,  that  B.  was  seised  in  fee,  and  that  they  by  leaae  and  release,  granted,  &c.  the 
premises,  excepting  and  reserving  to  A.  and  his  heirs,  &c.  a  liberty  of  hunting,  dice.: 
Held,  that  as  A.  had  no  legal  interest  in  the  land  there  could  be  no  reservation  to  him, 
and  that  this  was  a  defective  title,  and  not  a  title  defectively  set  out,  and  that  the 
plea  was  bad  in  substance. 

Trespass  for  breaking  and  entering  plaintiff's  close,  and  with 
feet  in  walking,  and  with  the  feet  of  dogs,  treading  down  plain- 
tiff's grass,  &c. ;  and  with  guns  hunting  and  searching  for  hares, 
pheasants,  and  partridges,  and  other  game,  and  shooting  off  and 
discharging  the  guns,  being  loaded  with  gunpowder,  and  shoot- 
ing at  hares,  pheasants,  and  partridges  in  the  same  close,  and 
killing  and  destroying  the  same,  and  converting  and  disposing 
thereof  to  his  own  use,  &c.  Plea  first,  not  guilty ;  secondly,  that 
on  the  27th  February,  1655,  the  Rt.  Hon.  Thomas  Lord  Windsor, 
being  entitled  to  the  equity  of  redemption  of  the  premises  by  the 
indenture  thereinafter  conveyed,  and  John  Langham  and  Stephen 
Langham,  third  son  of  the  said  John  Langham,  being  seized  in 
their  demesne  as  of  fee,  subject  to  the  said  equity  of  redemption 
in  the  said  premises,  by  a  certain  indenture,  made  between  Liord 
Windsor  of  the  first  part,  the  Langhamsof  the  second,  and  Thomas 
Foley  and  Aichard  Jones,  of  the  third  part,  they  the  said  Lord 
Windsor  and  J.  Langham,  and  S.  Langham,  at  and  by  the  en- 
treaty and  appointment  of  the  said  Lord  W.,  granted,  bargained, 
sold,  aliened,  released,  and  confirmed  unto  the  said  T.  Foley 
and  R.  Jones,  in  their  actual  possession  then  being,  by  an  inden- 
ture of  bargain  and  sale  for  a  year,  all  that  park  called  Bordsly 
Park,  with  other  premises,  and  amongst  them  the  said  several 
closes,  in  which,  &c.  excepted  always  and  reserved  out  of  the  said 
first  mentioned  indenture,  free  liberty  of  hawking  and  hunting  in, 
over,  and  upon  any  of  the  said  premises,  for  the  said  T.  Lord 
Windsor,  party  to  the  said  indenture,  and  the  heirs  of  his  body, 
and  his  and  their  friends,  servants,  and  followers.  The  plea  then 
stated,  that  the  premises  thereinbefore  mentioned,  and  in  the  in- 
denture described,  whereof  the  said  several  closes,  in  which, 
&c.  are  part  and  parcel  by  several  mesne  assignments  vested  in 
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one  Henry  Guest,  who  demised  the  several  places  in  which,  &c. 
to  plaintiff,  who  by  virtue  of  such  demise,  became  and  then  wa» 
the  tenant  of  the  said  Henry  Guest.  The  plea  then  staled,  that 
the  defendant  was  the  heir  of  the  body  of  the  said  Thomas  Lord 
Windsor,  and  justified  the  trespass  as  such,  in  the  exercise  of  the 
liberty  excepted  and  reserved.  To  this  plea  the  plaintiff  demur- 
red, and  the  Court  of  Common  Pleas  gave  judgment  for  the  plain- 
tiff. The  record  was  then  removed  by  writ  of  error  into  this  court, 
and  the  case  was  now  argued  by  Puller^  for  the  plaintiff,  and 
Blosselty  Serjt.,  for  the  defendant  in  error.  The  point  chiefly 
argued  was,  whether,  under  the  terms  hawking  and  liunling,  the 
plaintiff  in  error  had  any  right  to  shoot  pheasants  and  partridges. 
Upon  that  question  the  court  pronounced  no  judgment.  Blossetty 
Serjt.,  objected,  that  this  was  pleaded  as  a  reservation  or  excep- 
tion, which  it  could  not  be,  as  Lord  Windsor  had  only  an  equity 
of  redemption,  and  no  legal  interest  in  the  land,  and  there  could  be 
no  reservation  to  a  stranger  ;  and  that  being  pleaded  as  a  reserva- 
tion, it  could  not  be  taken  to  operate  by  way  of  grant ;  and  he 
cited  Chester  v.  Willan^  2  Saund.  96  ;  Monnington  v.  William^  1 
Vent.  109  ;  and  Balcer  v.  iarfe,  3  Lev.  291.  For  the  plaintiff  in 
error,  it  was  insisted,  that  these  several  authorities  were  before  the 
statute  of  4  &  5  Anne,  c.  16,  and  that  this  was  matter  of  form, 
and  could  only  be  taken  advantage  of  by  special  demurrer. 

Abbott,  C.  J.  I  do  not  find  it  necessary  to  decide  in  this  case, 
what  would  be  the  legal  effect  of  a  grant  to  a  man  and  the  heirs 
of  his  body,  his  friends,  servants,  and  followers,  to  have  the  free 
liberty  of  hawking  and  hunting,  because  I  am  of  opinion,  upon 
this  record,  that  the  plea  is  bad  in  substance,  inasmuch  as  it  does 
not  allege  a  grant,  but  a  mere  reservation,  of  a  Uberty.  The  per- 
son who  excepts  and  reserves,  appears,  upon  this  record,  to  have 
had  no  legal  interest  in  the  land.  It  is  a  general  rule  that  deeds 
should  be  pleaded  according  to  their  legal  operation.  It  is  said, 
that  the  causes  which  were  referred  to  in  argument,  were  before 
the  statute  of  Anne,  and  that  this  objection  ought  to  have  been 
taken  on  special  demurrer.  I  think,  however,  that  this  plea  is 
defective  in  substance,  and  not  in  form.  It  is  not  the  case  of  a 
title  defectively  set  out,  but  of  a  title  defective  in  itself.  If  the 
defendant  had  wished  the  court  to  construe  the  deed  for  him,  he 
should  have  set  it  out  in  hsec  verba,  or  at  least  so  much  as  he 
meant  to  rely  on  ;  here,  however,  it  is  only  alleged  that  Lord 
Windsor,  having  an  equity  of  redemption,  and  Langham,  the  father 
and  son,  being  seised  in  fee,  by  deed  granted,  bargained,  sold, 
aliened,  released,  and  confirmed  unto  Foley  and  Jones.  Now  that 
is  very  incorrect ;  for  Lord  W^indsor  himself  had  no  legal  estate 
in  the  premises.  The  plea,  however,  goes  on  to  state  "unto 
Foley  and  Jones  in  their  actual  possession  then  being,  by  virtue  of 
an  indenture  of  bargain  and  sale  for  one  year,  bearing  date  the  day 
next  before  the  date  of  the  said  indenture."  Now  this  is  a  most 
incoirect  mode  of  pleading,  for  it  ought  to  have  alleged  first,  the 
bargain  and  sale,  and  then  to  have  stated  the  other  instrument  as 
a  release.     However  that  might,  perhaps,  be  matter  of  form ;  it 

VOL.  v.  7  E 


50       Moore  v.  Earl  of  Plymouth.  M.  T.  1819.      [69 

then  goes  on  to  show  the  transfer  "  to  Thomas  Foley,  of  all  that 
park,  together  with  other  premises,  &c.  and  amongst  others,  the 
said  several  closes,  in  which,  &c.  excepted  always  and  reserved 
out  of  the  said  indenture,  free  liberty  of  hawking  and  hunting, 
&c.  upon  the  said  premises,  for  the  said  Thomas  Lord  Windsor,  his 
heirs,  &c."  The  substance  of  the  plea  is,  that  Lord  Windsor  ex- 
cepted and  reserved  to  himself  this  right.  The  whole  frame  and 
import  of  the  plea  puts  the  defence  upon  the  ground  of  an  ex- 
ception and  reservation  in  the  deed  in  favour  of  a  person  to  whom 
no  such  reservation  could  be  made,  for  he  had  no  title  or  interest 
in  the  land.  It  appears  to  me,  therefore,  that  the  plea  is  substan- 
tially bad,  and  that  the  judgment  of  the  court  below  ought  to  be 
affirmed. 

Bayley,  J.  The  plea  purports  to  set  out  the  deed,  according  to 
its  legal  operation,  and  it  states  that  legal  operation  to  be,  that 
there  is  excepted  and  reserved  to  Lord  Windsor  a  certain  right. 
Now  when  we  look  at  the  deed  as  set  out  upon  this  plea,  it  is  quite 
clear  that  it  cannot  have  contained  any  exception  or  reservation  of 
any  such  right,  and  therefore,  it  cannot  have  any  such  operation  as 
that  alleged  in  the  plea.  It  is  said,  however,  that  it  may  operate 
by  way  of  grant.  We  can  form  no  judgment  what  operation  it 
might  have,  unless  we  saw  the  very  words  of  the  deed.  The  deed 
not  being  before  us,  we  are  not  at  liberty  to  ascribe  to  it  an  opera- 
tion different  from  that  ascribed  to  it  by  this  plea. 

HoLROYD,  J.  I  have  entertained  some  doubt,  whether  this  ob- 
jection ought  not  to  have  been  shown  by  special  demurrer.  I  am 
now,  however,  satisfied  that  it  is  not  a  mere  matter  of  form,  and 
that  no  legal  tide  is  set  out  in  the  plea.  In  deducing  title,  I  have 
understood  it  to  be  an  established  rule,  that  conveyances  are  to  be 
pleaded  as  they  operate.  It  is  so  considered  by  Lord  C.  B.  Co- 
myns,  in  his  Digest,  til.  Pleader,  c.  37.  That  rule,  however, 
does  not  apply  to  an  action  on  a  deed  of  covenant ;  in  such  an 
action  it  is  stated,  that  by  a  certain  deed  it  was  witnessed,  that  the 
party  covenanted ;  the  title  in  that  case  is  not  deduced.  The  title, 
however,  must  be  deduced  in  a  plea,  when  the  defendant  insists 
that  he  had  a  right  to  enter  upon  the  premises ;  here  it  is  stated, 
in  this  plea,  that  Lord  Windsor  was  entitled  to  the  equity  of  re- 
demption, and  that  subject  thereto  the  Langhams  were  seised  in 
fee,  and  that  they  granted,  &c.  Now  that  allegation  cannot  be  true, 
for  Lord  W.  having  only  an  equity  of  redemption,  could  not  grant, 
&c.  The  deed  must  operate  as  a  release,  not  from  Lord  W.  but 
from  the  two  Langhams  only ;  that  allegation,  therefore,  cannot 
be  true,  and  if  so,  there  is  no  conveyance  on  the  face  of  the  plea 
to  any  one.  Now  the  words  of  exception  and  reservation,  in  what- 
ever way  they  operate,  can  have  no  effect,  unless  the  allegation 
be  true  as  to  the  conveyance  itself;  non  constat  that  there  was 
any  conveyance.  If  there  was  a  good  conveyance,  it  should 
have  been  pleaded  as  such  ;  for  unless  there  were  such  good  con- 
veyance, the  deed  could  not  operate  by  grant  or  by  any  other 
mode.  I  think,  therefore,  that  there  is  no  sufficient  conveyance 
pleaded,  and  couieqaently  that  this  is  not  the  case  of  tide  defect- 


71]  3  Barnetv ALL  &  Alderson.  51 

ively  set  out,  but  of  a  defective  title,  and  that  being  so,  ihe  judg- 
ment of  the  court  below  must  be  a£5rmed. 
Best,  J.,  concurred. 

Judgment  for  the  plaintiff. 


JOHNSON  V.  W.  DEALTRY  CLERK,  and  T.  C.  R,  REID 
CLERK,  J.  GRAY,  and  W.  WARE.— p.  72, 

A  difltricr,  sidiate  wiihin  ihe  local  limits  of  the  county  of  York,  from  time  immemoriaU 
had  been  part  oiikie  coiiniy  of  Durham,  yei  hod  always  contributed  lo  the  public  bur- 
thens of  (he  county  of  York:  fieki,  that  it  was  to  be  presumed  (hat  such  district, 
either  in  the  original  division  of  land  into  counties,  or  at  some  subsequent  period, 
(when  it  was  separated  from  the  county  of  York,)  was  made  part  of  the  county  of 
Durham,  on  condition  of  its  contributing  to  the  burthens  of  the  county  of  York,  and 
(hat  such  district  was  liabJe  to  the  coumy-rate  of  Yorkshire. 

Trespass  for  taking  two  horses  of  plaintiff,  on  the  3d  of  May, 
1815,  at  Craike,  in  the  county  of  Durham.  Plea,  not  guilty. 
The  cause  was  tried  at  the  Northumberland  assizes,  1817,  when 
a  verdict  was  found  for  the  plaintiff,  ISL  10«.  damages,  subject 
to  the  opinion  of  the  Court  on  the  following  case. 

The  plaintiff  was  petty-constable  of  the  district  of  Craike,  and 
the  defendants  justified  the  trespass  under  a  warrant  of  distress 
issued  by  two  of  them,  who  were  justices  for  the  North  Riding 
of  Yorkshire,  in  consequence  of  plaintiff's  refusal  to  pay  the 
amount  of  the  assessment  of  Craike  to  the  county-rate  of  the 
North  Riding.  The  district  of  Craike  is  a  manor,  and  ancient 
possession  of  the  Bishops  of  Durham,  situate  in  the  North  Riding 
and  in  the  Wapentake  of  Bulmer,  at  some  distance  from  the 
body  of  the  county  of  Durham,  biUfrom  time  immemorial  it  has 
been  and  is  a  part  of  the  county  of  Durham.  There  are  justices 
of  the  peace  resident  in,  and  exercising  jurisdiction  over,  the 
dbtrict  of  Craike,  who  are  appointed  by  and  act  under  the  com- 
mission of  the  peace  for  the  county  of  Durham,  and  not  for  the 
North  Biding  of  Yorkshire.  The  freeholders  of  Craike  have 
always  voted  in  county  elections  for  Durham,  and  not  for  York- 
shire. The  fines  of  lands  in  Craike  have  always  been  levied  in 
the  courts  of  the  county  palatine  of  Durham.  At  the  trial, 
Tarious  instances  were  produced  of  prosecutions  for  offences  com- 
mitted at  Craike,  which  had  been  tried  at  Durham,  and  in  which 
costs  were  paid  to  the  prosecutor  out  of  the  county-rate  ;  and, 
on  the  other  hand,  similar  instances  were  produced,  from  which 
it  appeared  that  the  justices  of  the  North  Riding  had  exercised 
a  jurisdiction,  both  civil  and  criminal,  with  respect  to  matters 
arising  within  the  township  of  Craike,  and  that  from  the  year 
1615,  the  inhabitants  of  Craike  were  assessed  to  the  rates  of  the 
North  Riding.  In  1674,  the  rate  was  raised  from  85Z.  to  602. ; 
and  in  1787,  the  inhabitants  of  Craike  having  refused  to  pay 
their  usual  assessment,  the  magistrates  of  the  North  Riding 
ordered  a  case  to  be  prepared  for  the  opinion  of  counsel.     On 
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the  27th  April,  1742,  three  years  after  the  passing  of  the  12  G. 
2,  c.  29,  the  inhabitants  of  Craike  again  refused  to  pay  the  rate. 
The  magistrates  directed  any  two  justices  to  grant  a  warrant  of 
distress  to  levy,  and  that  the  Court  should  indemnify  the  chief 
constables  in  levying  •  the  distress.  On  the  8th  October,  1745, 
by  order  of  sessions,  reciting  that  the  township  of  Craike  had 
long  been  reputed  part  of  the  county  of  Durham,  yet  that  it  had 
always  been  taken  as  part  of  the  wapentake  of  Bulmer ;  and  had 
always  been,  from  time  immemorial,  assessed  to,  and  paid  all 
manner  of  public  taxes  charged  for  the  North  Riding,  as  part  of 
that  wapentake,  until  abaut  nine  years  before,  and  that  nothing 
had  since  been  done  by  the  proper  oflBcers  employed  for  recovering 
the  same ;  it  was  ordered,  that  the  chief  constable  employed  to 
levy  the  same  should  be  indemnified.  By  another  order  of 
sessions,  made  at  the  York  Midsummer  adjourned  sessions,  1747, 
reciting  that  the  constables  of  Craike  had  absolutely  refused  to 
pay  their  proportion  of  the  county-rates  for  the  space  of  eight 
years,  and  that  thereupon  the  Court  had  ordered,  that  the  jus- 
tices residing  in  the  said  wapentake  should  be  empowered  to 
grant  such  warrants,  and  pursue  such  measures,  as  they  should 
think  proper  for  the  recovery  thereof;  and  that  certain  magis- 
trates, therein  mentioned,  did  grant  their  warrant,  empowering 
the  chief  constables  of  the  wapentake  to  make  distress  upon  the 
goods  of  the  constable  of  Craike,  for  satisfying  the  arrears  of  the 
rates ;  and  that,  accordingly,  a  distress  had  been  made  upon  his 
goods,  but  that  he  still  refused  to  pay  the  same,  upon  pretence 
that  Craike  was  always  reputed  part  of  the  county  of  Durham, 
and  therefore  not  liable  to  the  payment  of  rates  in  the  county 
of  York ;  that  a  replevin  was  sued  forth  for  the  goods  distrained, 
and  a  suit  in  law  was  commenced  to  settle  the  right  in  question  ; 
but  that  the  petty  constable,  being  better  advised,  had,  with  the 
consent  of  the  rector  and  the  principal  inhabitants,  applied  to 
the  justices  to  cease  all  further  proceedings,  and  had  submitted 
to  pay  the  rates  and  arrears  thereof,  and  for  the  future  to  con- 
tinue to  pay  the  same  as  they  should  become  due,  as  anciently, 
from  time  immemorial  they  had,  and  of  right  ought  to  have  done ; 
it  was  then  ordered,  that  all  further  proceedings  should  cease, 
and  that  the  constables,  churchwardens,  and  overseers,  and  other 
substantial  inhabitants  of  Craike,  should  tax  every  inhabitant  of 
the  said  parish  to  raise  the  sum  assessed.  At  the  same  sessions, 
there  was  a  petition  of  the  freeholders,  copyholders,  poor  tenants, 
farmers  at  rack-rent,  inhabiting  the  town  and  parish  of  Craike, 
stating  that  they  had  been  inadvertently  drawn  in  to  bring  or? 
themselves  a  lawsuit,  in  consequence  of  the  non-payment  of  the 
county-rates,  which  they  were  advised  not  to  pay,  as  their  parisl 
was  reputed  to  be  parcel  of  the  county  of  Durham,  and  not  of 
the  county  of  York ;  but,  that  being  now  convinced  of  their  error 
and  mistake,  and  satisfied  that  they  ought  to  pay  the  county 
rates  of  the  North  Biding,  they  promised  for  themselves  and 
their  successors  to  pay  the  rates  constantly,  as  they  were  an- 
ciently accustomed  to  do,  and  also  to  pay  the  arrears  due ;  and 
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prayed  the  justices  to  remit  part  of  the  arrears.  Then  followed 
an  order  of  sessions,  that  the  arrears  should  be  discharged  upon 
payment  by  the  petitioners  of  one  half  of  the  assessment.  The 
district  of  Craike,  from  the  time  of  the  conclusion  of  this  dispute, 
always  contributed  to  the  county-rate  of  the  North  Riding,  as 
if  it  had  been  a  part  thereof.  With  respect  to  the  payment  by 
Craike  before  the  said  dispute,  and  also  before  the  12  G.  2,  of 
those  rates,  for  which  the  general  county-rate  was  in  that  year 
substituted,  the  following  documents  were  produced  in  evidence 
at  the  trial.  A  book  called  "  Nomina  Villarum,"  found  amongst 
the  records  of  the  North  Riding  sessions,  the  antiquity  of  the 
beginning  of  which  was  uncertain,  but  in  which,  at  all  events, 
there  were  entries  in  1727  and  1735,  and  which  purported  to 
contain  accounts  of  the  several  towns  within  every  division  of 
the  North  Riding.  In  this  book,  Craike  was  enumerated  as  one 
of  the  towns  within  the  wapentake  of  Bulraer.  By  an  order, 
dated  in  1735,  it  appeared  that  several  sums  were  estreated 
throughout  the  whole  North  Riding  for  certain  purposes,  viz. 
1st,  a  relief  of  prisoners  in  York  castle ;  2d,  hospital  money ; 
3d,  wages  of  governor  of  house  of  correction;  4th,  bridge  money ; 
5th,  charges  of  soldiers*  baggage ;  6th,  money  for  the  convey- 
ance of  vagrants ;  7th,  for  purchase  of  a  register  house.  At  the 
end  of  that  order,  followed  a  computation  of  the  proportion  in 
which  tlie  diiferent  divisions  of  the  North  Riding  were  to  contri- 
bute to  these  estreats,  and  the  proportion  of  Bulmer  was  com- 
puted among  the  rest;  but  there  was  no  computation  for  the 
proportion  of  the  townships  in  the  several  divisions,  and  the 
name  of  Craike  was  not  mentioned.  The  defendants,  also,  pro- 
duced the  duplicates  of  the  assessment  of  the  North  Riding  to 
the  land-tax,  from  the  time  of  the  passing  of  the  first  land-tax 
act  4  W.  &  M.  c.  1,  in  regular  succession,  down  to  the  time 
of  the  trial,  from  which  it  appeared  that  the  township  of  Craike 
had  been  uniformly  assessed  to  the  land-tax,  together  with  the 
rest  of  the  wapentake  of  Bulmer,  and  paid  its  proportion  to  the 
chief  constable  of  that  wapentake.  In  the  appointments  of  the 
collectors  of  the  land-tax,  Craike  was  described  as  the  township 
of  Craike,  in  the  county  of  Durham,  and  within  the  land-tax 
collection  of  the  division  of  Bulmer.     The  case  was  argued  by 

Qrey^  for  the  plaintifi".  The  distress  being  made  before  the 
passing  of  the  55  G.  3,  c.  51,  must  be  justified  under  the  12  G. 
2y  c.  21^.  Now,  it  is  stated  as  a  fact,  that  Craike,  though  situate 
in  the  North  Riding  of  Yorkshire,  has  from  time  immemorial 
been,  and  still  is,  part  of  the  county  of  Durham.  That  fact  is 
recognised  by  the  legislature  in  several  public  acts  of  parliament, 
two  of  which  are  the  militia  acts,  the  42  G.  3,  c.  90,  s.  151,  and  2 
G.  3,  c.  20,  s.  133.  As  Craike,  therefore,  is  part  of  the  county 
of  Durham,  it  cannot  be  liable  to  the  general  county-rate  of  the 
North  Riding  of  Yorkshire.  The  12  G.  2,  c.  29,  s.  1,  reciting 
several  other  acts,  and  that  inconvenience  had  arisen  from  col- 
lecting the  several  rates  imposed  by  them,  empow^ers  justices  to 
make  one  general  rate,  in  lieu  of  the  several  separate  and  disr 
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tinct  rates  directed  by  tbe  recited  acts  to  be  made,  and  by  8-  5, 
provides,  that  nothing  contained  in  tbe  act  shall  extend  to  make 
persons  or  places  liable  to  pay  to  any  rate  to  be  made  in  pnrsn- 
ance  of  that  act,  to  which  such  person  or  place  was  not  liable  to 
contribute  before  the  passing  of  the  act.  Now,  if  any  of  the  old 
'rates  were  such  as  Craike  could  not  be  liable  to  pay  to  the  North 
Riding,  it  cannot  now  be  liable  to  contribute  to  the  general  rate, 
which  was  substituted  for  thero.  One  of  those  rates  is  that  im" 
posed  by  11  and  12  W.  3,  c.  19,  for  building  and  repairing  gaols, 
and  it  enables  justices  to  distribute  and  charge  the  rate  upon  the 
several  hundreds,  lathes,  wapentakes,  or  other  divisions  of  the 
said  county.  Another  of  the  old  rates  was  that  imposed  by  the 
43  Eliz.  c.  2,  s.  12,  by  which  the  justices  of  every  county  shall 
rate  every  parish ;  so  that  the  rate  of  such  taxation  of  the  par- 
ishes, in  every  county,  do  not  exceed  the  rate  of  two-pence  for 
every  parish  within  the  said  county*  By  the  7  Jac.  1,  c.  4,  s. 
6,  one  of  the  purposes  to  which  this  rate  is  made  applicable  is, 
to  afford  allowances  to  the  governor  of  tbe  county  houses  of  cor* 
rection.  Another  of  the  old  rates  is  that  imposed  by  the  14 
Eliz.  c.  5,  8.  37,  by  which  the  justices  of  every  shire  are  em- 
powered to  rate  every  parish  within  the  said  shire,  and  the 
money  is  to  be  applied  to  the  relief  of  prisoners  committed  by 
the  said  justices.  The  19  Car.  2,  c.  4,  s.  1,  affords  a  similar 
instance.  These  rates  were  not  common-law  burthens,  but  were 
created  (unless  the  duty  of  repairing  the  county  gaol  be  an  ex- 
ception) by  the  statute  regulating  the  mode  of  collecting  the 
rates ;  and  the  question  of  liability  must  be  tried  by  the  lan- 
guage of  the  statutes.  Now,  as  those  statutes  uniformly  confine 
the  jurisdiction  of  the  magistrates  in  assessing  and  collecting 
them  to  places  within  their  own  counties,  it  is  impossible  that 
part  of  the  county  of  Durham  can  be  legally  liable  to  pay  rates 
to  the  North  Riding  of  Yorkshire.  The  12  G.  2,  c.  29,  s.  2,  ex- 
pressly enacts,  that  the  distress  is  to  be  made  by  warrant  of  two 
or  more  justices  of  the  county,  riding,  division,  &c.  The  dis- 
tress, therefore,  cannot  have  been  lawful,  unless  it  can  be  shown 
that  the  two  m<igistrates  of  the  North  Riding,  who  signed  the 
warrant,  were  magistrates  of  the  county  of  which  Craike  forms 
a  part,  which  is  contrary  to  the  fact  found  that  Craike  is  part  of 
the  county  of  Durham.  Admitting  it  to  be  true,  that  some  rates 
had  been  immemorially  paid  to  the  North  Riding  by  Craike, 
that  would  not  establish  its  liability  to  contribute  generally 
to  the  modern  county-rate  of  the  North  Riding :  such  a  liability 
involves  a  presumption,  that  there  was  a  time  when  Craike  was 
not  a  part  of  the  county  of  Durham,  which  is  contrary  to  the 
fact  found  in  the  case.  The  king  could  not,  by  any  reservation 
in  a  charter  made  before  the  period  of  legal  memory,  determine 
the  district  to  which  Craike  should  be  liable  to  contribute,  in 
respect  of  rates  which  were  not  then  in  existence ;  and,  in  that 
respect,  this  case  differs  from  Sherry  v.  Richardson,  Popham,  16, 
and  Rex  v.  Qough,  Doug.  791.  Even  if  the  crown  had  the 
power  of  making  such  a  reservation  at  the  time,  still  the  statutes 
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bj  which  the  county-rates  have  at  different  times  been  imposed, 
ought  to  be  construed  as  annulling  that  reservation,  because  they 
expressly  limit  the  jurisiUction  of  the  magistrates,  in  such  mat- 
ters, to  the  county  or  place  of  ivhich  they  are  magistrates. 
There  is  no  authority  for  saying,  that  a  place  can  belong  to  two 
counties,  because  there  is  no  saving  in  any  of  the  statutes  before 
12  G.  2,  c.  29,  either  general  or  special,  which  co^ld  apply  to 
the  case  of  a  part  of  one  county  paying  to  another  county ;  and 
because  the  most  striking  anomalies  will  arise  from  the  liability 
of  a  part  of  Durham  to  contribute  to  the  general  county  rate  of 
the  North  Riding.  For  instance,  by  18  G.  3,  c.  19,  s.  7,  courts 
are  empowered,  in  prosecutions  for  felony,  to  order  the  county 
treasurer  to  pay  the  prosecutor  his  expenses,  which  sum  the 
treasurer  is  to  be  allowed  in  his  accounts.  Now,  as  Craike  is 
part  of  the  county  of  Durham,  and  as  it  is  admitted,  in  Rex  v. 
Gougk,  Doug.  791,  that  "  the  king  cannot,  by  his  charter, 
give  Judges  a  power  to  try  in  one  county  offences  committed  in 
another;"  it  follows,  that  felonies  committed  in  Craike  must, 
except  in  cases  specially  provided  for  by  statute,  be  tried  in  the 
county  of  Durham ;  and  the  prosecutor  may  have  his  expenses 
allowed  out  of  the  fund  arising  from  the  Durham  county  rates. 
This,  in  fact,  is  stated  in  the  case  to  have  happened  in  several 
instances.  Again,  under  14  Eliz.  c.  5,  prisoners  sent  from  Craike 
must  be  relieved  out  of  the  Durham  rates,  to  which  Craike  could 
not  contribute,  supposing  it  liable  to  contribute  to  the  North 
Biding.  It  would,  however,  contribute  to  the  North  Riding 
rate,  from  which  it  could  receive  no  benefit.  Again,  under  43 
Eliz.  c.  2,  s.  12,  and  7  Jac.  1,  c.  4,  s.  6,  similar  consequences 
would  follow,  and  in  addition,  the  assessments  of  North  Riding 
magistrates  must  have  depended,  for  execution,  upon  the  orders 
of  the  Durham  magistrates  residing  in  Craike.  Again,  if  Craike 
be  liable  to  contribute  to  the  county  rate  of  the  North  Riding, 
it  must  either  have  been  liable  to  contribute  to  the  building  of 
the  register  house  of  that  riding,  without  having  the  privilege  of 
having  the  memorials  of  the  conveyances  of  lands  situate  there, 
registered :  or  Craike  must  have  been  entitled  to  that  privilege, 
and  all  conveyances  of  lands  there  must  be  void,  which  have  not 
been  so  registered ;  and  yet,  as  the  case  states,  ^'  the  fines  which 
have  been  levied  of  lands  situate  in  Craike,  have  always  been 
levied  in  the  courts  of  the  county  palatine  of  Durham.''  For 
the  act  which  established  the  public  registering  of  conveyances 
of  lands  within  the  North  Riding,  is  the  8  G.  2,  c.  6,  by  s.  3  of 
which  it  is  enacted,  that  the  charges  of  erecting  and  establishing 
the  register  office,  shall  be  at  the  public  charge  of  the  North 
Biding,  which  charges  shall  be  raised  by  the  justices  of  the 
peace  of  the  North  Riding,  in  such  manner  as  they  are  em- 
powered to  raise  money  for  the  repairs  of  county  bridges.  If 
Craike  is  liable  to  contribute  to  the  county  rMes  of  the  North 
Riding,  and  that  liability  is  to  rest  on  an  implied  reservation  be- 
fore the  time  of  legal  memory,  it  is  difficult  to  say  in  what  way 
that  reservation  could  have  been  worded,  so  as  to  include  all 
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subsequent  county  rates,  without  applying  to  this  case  also; 
and,  in  point  of  fact,  the  extract  from  the  book  entitled  ^^  Nomi- 
na Villarumy*  which  is  inserted  in  the  case,  shows,  if  it  shows 
anything,  that  Craike  did  really  contribute  to  the  building  of 
the  register  house,  for  the  North  Riding. 

Tindal,  contra,  after  observing  that  Craike  had,  from  the 
earliest  period  of  which  there  was  any  evidence,  been  assessed 
to  the  burdens  of  the  North  Riding,  was  stopped  by  the  Court. 

Abbott,  C.  J.  This  action  seeks  to  set  aside  the  usage  which 
has  prevailed,  not  only  as  far  back  as  the  memory  of  living  per- 
sons can  go,  but  as  far  back  as  any  written  document  applicable 
to  the  subject  can  be  found.  Now  we  certainly  ought  not  to 
overturn  that  usage,  if,  by  any  reasonable  intendment,  it  can  be 
supposed  to  have  had  a  legal  commencement.  In  the  opinion  that 
I  am  about  to  deliver,  I  wish  to  be  understood,  as  not  deciding 
on  the  question  of  the  jurisdiction,  civil  or  criminal,  of  the  magis- 
trates of  the  North  Riding,  over  the  township  of  Craike.  My 
judgment  is  confined  solely  to  the  point,  whether  Craike,  admit- 
ting it  to  be  parcel  of  the  county  of  Durham,  for  some  purposes, 
is  assessable  to  the  rates  of  the  county  of  York.  I  am  of  opinion, 
from  the  evidence  laid  before  us,  that  Craike  is  liable  to  contri- 
bute to  the  county  rates  of  the  North  Riding.  From  time  im- 
memorial Craike  has  been  parcel  of  the  county  of  Durham ; 
whether  it  became  so  at  the  time  of  the  original  separation  of 
the  land  of  the  two  counties  of  Durham  and  York,  or  whether, 
having  been  originally  part  of  the  county  of  York,  it  was  made 
part  of  Durham,  when  the  latter  became  a  county  palatine,  in 
consequence  of  being  parcel  of  the  possessions  of  the  Bishop  of 
Durham,  we  do  not  know.  When  either  of  these  events,  how- 
ever, took  place,  it  may  possibly  have  happened,  that  it  was  then 
settled  that  Craike  should  be  contributory  to  the  burdens  of  the 
county  of  York,  and  not  to  those  of  Durham.  Then,  if  that  may 
have  been  done,  the  question,  on  the  evidence  before  us,  is, 
whether  we  ought  not  to  conclude,  that  what  might  lawfully 
have  been  done  at  one  or  other  of  those  periods,  was  in  fact 
done.  All  the  usage  leads  to  that  conclusion,  and  there  is 
nothing  against  it.  A  very  strong  argument,  also,  in  favour  of 
that  conclusion,  is  deducible  from  the  act  establishing  the  land- 
tax,  which  became  a  substitute  for  aids  and  other  rates  which 
were  of  a  local  nature,  and  were  collected  in  separate  districts. 
Now  the  4  W.  &  M.  c.  1,  s.  28  (which  was  the  first  land-tax  act), 
provides,  that  "  all  places,  constablewicks,  divisions,  and  allot- 
ments, which  have  used  to  be  rated  and  assessed,  shall  pay  and 
be  assessed  in  such  county,  hundred,  rape,  wapentake,  constable- 
wick,  division,  place,  and  allotment,  as  the  same  hath  heretofore 
been  assessed  in,  and  not  elsewhere."  From  the  time  of  passing 
that  act  to  the  present  moment,  the  district  of  Craike  hath 
always  been  assessed  in  the  North  Riding ;  and  the  only  mode 
of  accounting  for  that  is  to  suppose,  that,  before  the  passing  of 
that  act,  it  was  assessed  to  the  public  burdens  of  the  North 
Riding,  and  not  to  those  of  Durham.     None  of  the  documenta 
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go  so  far  as  to  show,  that  there  ever  was  a  time  at  whioh  this 
township  was  not  assessed  to  some  of  the  public  burdens  of  the 
North  Riding ;  for  it  appears  at  all  times  to  have  been  assessed 
to  the  repairing  of  bridges,  and  the  character  of  thut  species  of 
evidence  is  much  higher  than  that  of  all  the  other  in  a  question 
relating  to  a  county  rate ;  for  the  repairing  of  bridges  is  coeval 
with  the  common  law.  If  then,  from  time  immemorial,  the  rates 
assessed  locally  upon  the  township  of  Craike,  were  applicable  to 
the  North  Riding,  it  seems  to  me  that  it  may  fairly  be  presumed, 
that  it  was  specially  reserved  and  provided,  either  on  the  original 
separation  of  the  land  into  counties,  or  on  the  taking  away  of 
the  district  from  the  North  Riding,  and  placing  it  in  the  county 
of  Durham  (if  that  did  in  fact  take  place),  that  it  should  contri- 
bute to  the  burdens  of  the  North  Riding,  and  not  to  those  of 
Durham ;  and,  if  so,  we  ought  to  conclude,  that  such  reservation 
was  made,  and,  to  give  effect  to  it,  we  must  decide  that  this 
district  ought  to  contribute  generally  to  the  rates  and  burdens 
of  the  North  Riding.  It  will  not,  however,  follow,  from  our  de- 
cision, that  the  inhabitants  of  Craike  must,  therefore,  contribute 
to  the  register  house.  My  opinion  goes  only  to  the  liability  of 
contributing  to  the  county  burdens.  I  wish  to  be  understood, 
as  pronouncing  no  opinion  on  that  question,  or  on  the  question 
as  to  the  jurisdiction  of  the  magistrates  in  civil  or  criminal  cases. 

Bayley,  J.  This  is  partly  a  question  of  law,  and  partly  a 
question  of  fact ;  as  a  jury,  however,  upon  the  evidence  stated, 
could  only  find  a  verdict  one  way,  and,  if  they  found  otherwise, 
it  would  be  the  duty  of  the  Court  to  grant  a  new  trial,  it  seems 
to  me,  that  we  are  at  liberty,  without  breaking  in  upon  the  pro- 
vince of  the  jury,  to  deliver  our  judgment  on  the  case  as  now 
stated.  The  12  G.  2,  c.  29,  directs  the  justices  to  levy  the 
county-rates  within  the  limits  of  their  respective  jurisdictions. 
The  question  of  fact,  therefore,  is,  whether  for  the  purposes  of 
the  county-rate  the  township  of  Craike  is  within  the  jurisdiction 
of  the  North  Riding  magistrates.  It  seems  to  me  that  the  evi- 
dence is  all  one  way.  I  think  it  quite  clear,  for  the  reasons 
already  given  by  my  Lord  Chief  Justice,  that  a  place  may  be  in 
one  county  for  certain  purposes,  and  for  certain  other  purposes 
not  in  the  county.  Craike  is  within  the  local  limits  of  tht  North 
Riding,  yet  from  time  immemorial  it  has  been  part  of  the  county 
of  Durham.  Whether  it  was  made  part  of  that  county  on  the 
original  division  of  the  kingdom  into  counties,  we  cannot  exactly 
tell ;  it  has  always,  however,  been  part  of  the  county  of  Durham  : 
yet,  as  far  back  as  there  can  be  any  trace,  it  has  constantly  con- 
tributed to  the  burdens  of  the  North  Riding.  Now  whether  this 
took  place  on  the  original  distribution  of  the  kingdom  into  coun- 
ties, or  whether  it  became  so  on  any  subsequent  separation,  it 
may,  in  either  case,  have  been  made  part  of  the  condition  on 
which  it  was  made  parcel  of  the  county  of  Durham,  that  it  should 
continue  its  contributions  to  the  North  Riding.  Now,  on  the 
question,  whether  we  are  to  consider  this  township  to  have  con- 
tributed to  the  burdens  of  the  North  Riding  from  time  immenio- 
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rial,  the  usage  is  all  one  way.  The  12  G.  2,  c.  29,  passed  in 
1739,  and  in  1747,  within  eight  years  after  the  passing  of  that 
statute,  a  dispute  takes  place  on  this  very  point,  and  it  appears, 
that  the  constables  of  Graike  had  refused  to  pay  the  county-rates 
for  eight  years,  and  that  a  distress  was  made  upon  the  goods  of 
the  constable  of  Graike,  who  refused  to  pay  on  the  ground  that 
Graike  was  part  of  the  county  of  Durham.  A  replevin  was  sued 
out  to  try  the  question,  but  the  constable  of  Graike,  with  the 
consent  of  the  rector  and  principal  inhabitants,  applied  to  the 
justices  to  cease  all  further  proceedings,  and  submitted  to  pay 
the  rates  as  from  time  immemorial  they  had  done.  These  pro* 
ceedings  must  have  made  the  subject  notorious  to  the  inhabitants 
of  the  district  of  Graike,  and  the  counties  of  York  and  Durham. 
They  must,  at  that  time,  have  inquired  as  to  what  was  the  im- 
memorial usage.  There  is  then  a  petition  from  the  inhabitants 
of  Graike  stating  that  they  had  been  inadvertently  led  to  dispute 
the  right,  but  that  they  were  convinced  of  their  error,  and  they 
promise,  for  themselves  and  their  successors,  to  pay  the  rates  to 
the  North  Riding  for  the  future,  and  then  the  prayer  of  the 
petition  is*  to  remit  the  arrears.  It  appears,  therefore,  that  when 
this  was  made  matter  of  contest  in  1747,  the  inhabitants  of 
Graike  acquiesced  in  the  rate.  If  the  case  stood  here  it  would 
have  furnished  very  strong  evidence  of  an  immemorial  usage  t" 
contribute  to  the  burdens  of  the  North  Riding.  But  it  does  not 
rest  here ;  for,  from  the  commencement  of  the  land-tax  in  1692, 
the  inhabitants  of  Graike  have  invariably  contributed  to  the 
North  Riding  collection.  Now  the  4  W.  &  M.  c.  1,  provides, 
^^  that  all  places  shall  contribute  to  those  counties  and  places  to 
which  they  have  been  anciently  used  to  make  their  contribu- 
tions.'' If,  therefore,  under  the  first  assessment,  the  inhabitants 
of  Graike  were  rated  to  the  North  Riding,  and  not  to  Durham, 
it  is  an  admission  on  their  part,  that  they  have  been  anciently 
used  to  pay  their  contributions  to  the  North  Riding.  It  cannot 
be  said  that  this  was  paid  inadvertently,  for  what  was  the  county 
of  Durham  doing  from  the  commencement  of  all  time  in  that 
respect  ?  The  township  of  Graike,  a  parcel  of  the  county  of 
Durham,  and  therefore,  generally  speaking,  liable  to  contribute 
to  the  Durham  burdens,  has  never  contributed  to  them.  Although 
liable  to  be  called  upon  for  a  contribution  for  the  land-tax,  it  is 
still  never  done.  The  North  Riding,  which,  apparently,  would 
not  be  entitled  to  call  upon  the  district  of  Graike  for  contribution 
in  that  respect,  is  constantly  calling  upon  them.  There  is  also 
another  document  not  immaterial  in  this  case ;  it  is  that  which 
directs  the  rate  to  be  raised  from  451,  to  60L  Now  is  it  likely 
that  the  inhabitants  of  Graike  would  consent  to  pay  such  an 
increased  contribution  unless  they  had  known  that  there  was  a 
usage  which  bound  them  to  make  that  contribution  ?  Without, 
therefore,  entering  into  the  question,  how  far  the  magistrates  of 
the  North  Riding  have  jurisdiction  in  the  township  of  Graike,  it 
appears  to  me  quite  clear,  that,  for  the  purposes  of  tho  county- 
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rate,  Craike  is  within  the  limits  of  the  North  Riding,  and,  con- 
sequently, that  the  present  assessment  was  duly  made. 

HoLROYD,  J.  I  am  also  of  opinion,  from  the  statement  made 
in  this  case,  that  the  district  of  Craike  is  assessable  to  the 
county-rates  of  the  North  Riding  of  Yorkshire.  The  evidence 
on  this  subject  is  all  one  way.  The  statement  in  the  case,  as  to 
the  jurisdiction  which  the  Durham  magistrates  have  exercised 
over  this  district,  does  not,  in  my  opinion,  impeach  the  other 
evidence  with  respect  to  its  rateability.  Originally,  the  district 
of  Craike  might  have  been  (and  I  think  it  must  be  taken  to  have 
been)  part  of  the  North  Riding  itself.  For  particular  purposes, 
it  might  have  been  made  part  of  the  county  of  Durham,  with  the 
exception,  however,  of  its  liability  to  bear  the  burdens  of  the 
North  Riding  of  Yorkshire.  It  is  clear  that  it  may,  in  point  of 
law,  have  been  so  separated  from  the  county  of  York,  with  a 
saving  and  exception  of  the  rights  of  the  inhabitants  of  the 
county  out  of  which  it  is  taken ;  for  in  Sherry  v.  Richard^on^ 
Popham,  16,  it  is  laid  down,  that  as  the  king,  by  his  letters 
patent,  may  make  a  county,  and  exempt  this  from  any  other 
county,  so  may  he,  in  the  making  of  it,  save  and  exempt  to  him 
and  his  successors,  such  part  of  the  jurisdiction  or  privilege 
which  the  other  county,  out  of  which  it  is  exempted,  had  in  it 
before ;  and  in  Rex  v.  Goughy  Dougl.  791,  it  was  expressly  held, 
that  the  shire  hall  of  the  city  of  Gloucester,  which,  by  charter, 
was  made  a  county  of  itself,  is  for  the  purpose  of  trying  causes 
within  the  county  of  Gloucester.  That  was  an  indictment  for 
perjury  committed  in  the  shire  hall,  and  the  venue  was  in  the 
county  of  Gloucester,  and  the  court  there  held,  that  the  venue 
was  well  laid  in  the  county,  the  shire  hall  continuing  part  of  the 
county  for  the  purpose  of  trial.  Then  if  this  might  be  so  by 
charter,  it  might  be  so  by  prescriptive  usage.  Now  if  Craike 
became  part  of  the  county  of  Durham,  by  grant  to  the  bishop, 
nothing  could  be  more  reasonable,  than  that,  when  it  was  so 
made  for  the  purposes  of  jurisdiction,  there  should  be  a  saving 
and  general  exception  of  its  liability  to  contribute  to  the  burdens 
of  the  North  Riding ;  for  otherwise,  the  burdens  of  the  rest  of 
the  inhabitants  would  be  increased  by  the  separation.  That  be- 
ing so,  and  it  appearing  from  the  evidence  that  Craike  has  always 
contributed  to  the  county-rate  of  the  North  Riding,  it  results,  as 
a  presumption  of  law,  that  it  is  for  that  purpose  part  of  the 
North  Riding.  At  the  trial  the  judge  must  have  told  the  jury 
that  they  ought  to  presume  that  it  had  originally  been  part  of 
the  North  Riding,  and  therefore,  in  law,  bound  to  contribute  to 
its  burdens.  If  the  jury,  without  any  evidence,  were  to  find  a 
contrary  verdict,  it  would  be  the  duty  o{  the  court  to  grant  a 
new  trial.  We  are  bound,  upon  the  evidence  stated  to  us,  to 
draw  the  same  presumption  of  law.  I  am  therefore  of  opinion, 
that  the  district  of  Craike  is  liable  to  contribute  to  the  county- 
rate  of  the  North  Riding  of  Yorkshire,  although,  for  other  pur- 
poses, it  is  to  be  taken  to  be  part  of  the  county  of  Durham. 

Best,  J.     The  question  appears  to  me  rather  a  question  of 
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fact  than  a  question  of  law.  The  difficulty  in  this  case  arises 
from  Craike  being  part  of  the  county  of  Durham.  The  only 
question  of  law  is,  Whether  the  king  has  the  power  to  place  a 
portion  of  one  particular  county  under  the  jurisdiction  of  the 
magistrates  of  another  county ;  and  if  he  has,  then  the  question 
of  fact  arises,  whether  in  this  case  that  has  been  actually  done. 
Now  I  am  clearly  of  opinion  that,  by  the  law  and  constitution  of 
this  realm,  the  king  might  give  to  the  magistrates  of  Durham  the 
power  to  exercise  jurisdiction  within  this  district.  It  appears  to 
me  that  Craike  was  originally  part  of  the  county  of  York. 
Whenever  it  became  part  of  the  county  of  Durham,  it  may  have 
been  considered  convenient  to  give  to  the  magistrates  of  the 
county  of  Durham  civil  and  criminal  jurisdiction  within  the  dis- 
trict, and  still  not  to  exempt  it  from  the  burdens  of  the  county 
of  York  ;  for  it  might  have  been  most  unjust  so  to  do.  All  the 
evidence  shows  that  that  has  been  done  for  certain  purposes,  and 
there  is  not  any  instance  of  its  having  ever  contributed  to  the 
burdens  of  Durham.  I,  therefore,  think  that  this  district  was 
properly  assessed  to  the  county  of  York. 

Judgment  for  the  defendants. 


MALKIN  V.  VICKERSTAFF.t— p.  89. 

Two  divisions  within  a  parish  had  separate  overseers  and  separate  rates,  and 
managed  their  poor  separately ;  but,  at  the  end  of  every  year,  in  making  up 
their  accounts,  the  overseers  of  the  one  (if  they  had  money  in  hand)  paid  the 
balance  over  to  the  overseers  of  the  other :  Held,  that  this  was  in  effect  one 
joint  parochial  account,  and  that  all  the  overseers  were  to  bo  considered  as 
joint  overseers  of  the  parish  at  large.  Held,  also,  that  where  a  payment  has 
been  made  by  a  party,  at  the  sole  request  of  one  overseer,  and  without  the 
knowledge  of  the  others,  and  no  demand  is  made  upon  them  till  after  they 
are  out  of  office,  it  is  a  question  proper  for  the  jury  to  aay,  whether,  under 
these  special  circumstances,  the  party  ought  not  to  be  considered  as  having 
relied  upon  the  sole  responsibility  of  the  overseer  at  whose  request  the  pay- 
ment was  made. 

Assumpsit  for  goods  sold  and  delivered,  with4;he  usual  money 
counts.  Plea  general  issue.  On  the  trial,  at  the  last  Spring 
assizes  for  the  county  of  Stafford,  before  Garrow,  B.,  the  fol- 
lowing facts  appeared.  The  parish  of  Ipstones  contains  two 
divisions ;  the  one  called  the  township  of  Ipstones,  the  other  the 
township  of  Morredge  and  Foxt.  In  1817  the  defendant  aikd 
John  Harrison  were  appointed  overseers  of  the  latter  division, 
and  John  Prince  and  William  Vickerstaff  of  the  former.  In  the 
course  of  that  year  Prince  gave  authority  to  the  plaintiff,  who 
lived  near  Cheadle,  to  pay  2«.  6d.  per  week  to  a  pauper  belong- 
ing to  Ipstones,  then  residing  at  Cheadle.  In  pursuance  of  this 
order  the  plaintiff  had  paid  10/.  14».,  for  which  the  action  was 
brought.  The  action  was  not  commenced  till  Hilary  term  last. 
It  appeared  also  that  these  two  divisions  of  the  parish  ha<l  scpa- 
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rate  rates,  and  made  separate  payments  to  the  poor  residing  in 
each  division  respectively,  but  at  the  end  of  the  year  the  over- 
seers of  both  divisions  met  together,  and  then,  if  one  division  was 
**  out  of  purse,"  and  the  other  had  money  in  hand,  the  balance 
was  paid  over  by  the  latter  to  the  overseers  of  the  former.  The 
defendant  was  not  proved  to  have  had  any  knowledge  of  the  re- 
lief ordered  by  Prince,  or  to  have  assented  to  it  afterwards.  The 
jury  found  a  verdict  for  the  plaintiff.  Jtussell,  by  leave  of  the 
learned  Judge,  in  last  Easter  term,  obtained  a  rule  nisi  for  en- 
tering a  nonsuit,  on  the  ground,  1st,  That  these  were  two  sepa- 
rate townships ;  and,  therefore,  the  overseer  of  one  could  not  be 
liable  for  relief  ordered  by  the  overseer  of  the  other ;  and,  2dly, 
that  if  all  the  overseers  were  to  be  taken  to  be  overseers  of  the 
parish  at  large,  still  there  was  not  such  a  privity  between  them 
as  to  make  one  liable  for  the  contracts  of  the  other,  of  which  he 
had  no  knowledge ;  and  more  especially  when  the  action  was  not 
brought  till  long  after  the  year  of  office  had  expired.  No  claim, 
however,  was  made  at  the  time  of  the  trial  of  going  to  the  jury 
on  this  latter  point,  the  principal  question  then  being  as  to  the 
first  point. 

Pedke  and  Puller  showed  cause.  As  to  the  1st  point,  it  ap- 
pears that,  in  fact,  at  the  end  of  every  year,  the  money  raised 
by  the  rates  was  brought  into  one  general  account,  and  that  if  a 
balance  was  in  the  hands  of  either  party  it  was  paid  over  to  the 
other.  This,  therefore,  is  in  effect  having  one  general  fund  for 
the  whole  parish,  and  all  that  exists  is  only  referable  to  an  ar- 
rangement between  the  parties  for  their  own  mutual  convenience. 
It  that  be  so,  there  is  no  pretence  for  saying  that  these  are,  in 
point  of  law,  separate  townships,  Rex  v.  Newell,  4  T.  R.  266 ; 
Peart  v.  Weitgarth,  3  Burr.  1610 ;  Rex  v.  Justices  of  Middle- 
sex^ 1  Bott.  39 ;  Rex  v.  Uttoxeter,  Doug.  846.  As  to  the  2d 
point,  Watson  v.  Turner,  Bull.  N.  P.  129,  is  an  authority  to 
show  that  one  overseer  is  bound  by  the  promise  of  the  other. 
They  also  cited  Atkins  v.  Banwell,  2  East,  505,  and  Simmonds 
v.  Wilmot,  3  Esp.  N.  P.  R,  92. 

Jervis  and  Russell,  contra.  Ilere  there  are  separate  appoint- 
ments of  overseers  for  each  township,  and  the  money  is  raised 
by  separate  rates,  and  the  poor  separately  maintained.  This 
case,  therefore,  is  materially  distinguishable  from  those  cited ; 
because  there  there  was  one  joint  account.  And  in  Rex  v.  New- 
eU  it  is  expressly  stated  that  the  whole  expenses  of  maintaining 
the  poor,  when  incurred,  were  computed  into  one  integral  sum ; 
and  there  also  the  division  contributed  to  that  sum  in  certain 
fixed  proportions.  As  to  the  2d  point,  Watson  v.  Turner  is 
very  different  from  this  case ;  for  there  Turner  was  the  sole  act- 
ing overseer ;  and  besides,  the  action  was  brought  during  the 
time  both  overseers  were  in  office.  Here,  however.  Prince  was 
not  the  sole  acting  overseer.     It  will  be  extremely  inconvenient 
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if  the  court  shall  hold  that  one  overseer  is  liable  for  such  a  con* 
tract  as  this,  ^ith  which  he  is  wholly  unacquainted  until  after 
his  year  of  office  is  expired.  It  is  then  quite  out  of  his  power 
to  raise  any  rate  for  the  purpose  of  reimbursing  himself.  One 
overseer  may  perhaps  make  a  great  many  improvident  contracts, 
which  may  not  come  to  the  knowledge  of  the  others  till  after 
the  fourteen  days  have  expired  within  which,  by  the  statute  of 
the  17  G.  2,  c.  88,  they  are  required  to  settle  their  accounts, 
and  pay  over  the  balance  to  their  successors.  Besides,  in  this 
case,  the  payment  was  to  a  pauper  not  resident  in  the  parish, 
which  is  not  within  the  ordinary  scope  of  the  overseer's  duty.- 
They  also  cited  Rex  v.  Beestoriy  o  T.  R.  592,  to  show  that  it  was 
necessary  that  such  a  contract  should  be  made  by  at  least  a 
majority  of  the  overseers  of  the  poor. 

Abbott,  C.  J.  One  of  the  questions  which  is  now  presented 
for  our  determination  is,  whether  the  present  defendant  is  to  be 
considered  as  a  joint  officer  with  Prince  for  the  whole  parish,  or 
only  as  overseer  for  the  division  of  Morredge  and  Foxt.  Now 
I  entertain  no  doubt,  both  on  the  view  of  the  learned  Judge's 
report,  and  on  examining  the  annual  account-book  which  we  have 
been  requested  to  look  at,  that  he  must  be  considered  as  overseer 
of  the  whole  parish ;  for  we  see  there  that  at  the  end  of  every 
year  the  balance  in  the  hands  of  the  overseers  of  the  one  division 
is  paid  over  to  the  overseers  of  the  other.  This,  therefore,  is  in 
effect  having  one  general  fund  for  the  maintenance  of  the  poor 
of  both  divisions ;  and  the  case  must,  therefore,  be  considered  as 
if  all  these  four  persons  had  been  originally  appointed  joint  over- 
seers of  the  parish  of  Ipstones.  Then  another  question  is  raised, 
whether,  admitting  this  to  be  so,  the  defendant,  under  the  special 
circumstances  of  this  case,  is  chargeable  for  the  contract  made 
by  Prince;  and  whether,  from  the  length  of  time  which  has 
elapsed  before  the  action  was  brought,  and  the  defendant's  being 
now  out  of  office,  the  plaintiff  ought  not  to  be  considered  as  hav- 
ing trusted  to  the  sole  responsibility  of  Prince.  That,  however, 
was  a  question  of  fact  for  the  jury.  And  if  it  had  been  admitted 
at  the  trial  that  the  defendant  and  Prince  were  joint  overseers, 
the  defendant's  counsel  might  then  have  insisted  upon  this  latter 
point.  If  that  had  been  done,  perhaps  the  plaintiff  might  have 
adduced  more  evidence  upon  this  subject.  I  am,  therefore,  of 
opinion  that  this  verdict  ought  not  to  be  disturbed. 

Batlet,  J.  I  am  of  the  same  opinion.  Upon  the  first  ques- 
tion, there  is  no  doubt ;  for  the  Ipstones'  accounts  which  are  pro- 
duced, state  the  overseers  to  be  out  of  purse  104Z.  11«.  4|{2.,  and 
they  add  in  reduction  of  this  account  ^'To  a  sum  in  hand  with 
the  Morredge  overseer  6SL  11«.  lOJd.,  leaving  our  balance  out 
of  pocket  35Z.  19«.  6^(2."  And  the  Morredge  account,  after 
stating  their  balance  in  hand,  speaks  of  the  sum  of  681.  lis. 
10^(2.  as  ^'the  balance  due  to  the  parish."  This,  I  think,  shows, 
beyond  all  doubt,  that  both  these  accounts  form  together  one 
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entire  parochial  account,*  'and  that  the  subdivision  of  the  parish 
is  a  mere  matter  of  arrangement;  and  I  observe  also,  that 
nearly  the  same  persons  have  examined  and  allowed  both  ac- 
counts. The  second  question  was  clearly  for  the  consideration 
of  the  jury.  And  the  amount  of  this  verdict  be^ng  under  202., 
no  new  trial  can,  according  to  the  usual  rule  of  tnis  court,  be 
granted.  It  may,  however,  be  a  question  very  proper  for  the 
determination  of  a  jury,  where  a  party  has  paid  money  at  the 
request  of  one  overseer  and  makes  no  demand  upon  him,  nor  any 
application  to  the  other  overseers  during  their  year  of  office, 
whether  he  ought  not  to  be  considered  as  having  abandoned  his 
claim  upon  the  others,  and  relied  solely  upon  being  repaid  by 
the  overseer,  at  whose  request  the  money  was  advanced.  That, 
however,  was  not  put  to  the  jury  upon  the  present  occasion. 
And,  therefore,  I  am  of  opinion  that  this  rule  must  be  discharged. 

HoLROYD,  J.  As  the  second  point,  upon  which  I  should  have 
entertained  considerable  doubt,  namely,  whether,  under  these 
circumstances,  the  jury  ought  not  to  find  that  the  credit  was 
given  to  Prince  only,  and  not  to  the  parish,  was  not  made  at 
the  trial,  the  present  case  is  narrowed  to  the  consideration  of  the 
fcrst  point  only.  As  to  that  point,  I  am  clearly  of  opinion  that 
although  there  were  separate  overseers  and  separate  rates,  yet 
that  the  whole  money  raised  went  as  an  entire  fund  to  the  main- 
tenance of  the  poor  of  the  parish  at  large.  If  so,  the  defendant 
and  Prince  must  be  considered  as  joint  overseers  for  the  parish, 
and  the  verdict  is  right. 

Best,  J.,  concurred. 

Bule  discharged. 


SAUNDERS  and  others.  Executors  of  THOMAS  SAUNDERS, 
V.  BRIDGES  and  Another,  Sheriff  of  MIDDLESEX.— p.  95. 

Two  writs  of  fi.  fa.  at  the  ain't  of  different  plaintifllii,  were  iaaiied  asainat  one  defendant; 
ibe  goods  were  not  more  than  sufficient  to  satisfy  the  first  eiecution.  The  officer, 
under  the  second  writ, continued  in  possession  until  the  goods  were  sold  by  the  sheri£ 
The  defendant  then  obtained  a  rule  for  setting  aside  the  first  execution ;  and,  peod- 
ing  that  rule,  there  were  conferences  between  all  the  partiea.  The  rule,  however, 
was  made  absolute,  and  the  sheriff  was  oidered  to  pay  to  the  defendant  the  proceeds 
oftfaftlevy.  The  sheriff,  having  so  paid  the  money,  without  having  applied  to  the 
coiin  for  relief,  and  without  having  given  any  notice  to  the  plaintiff  in  the  second  ex. 
ecution,  was  held  liable  to  biro  fur  that  amount,  in  au  action  for  a  false  return  of  nulla 
bona. 

Action  on  the  case  against  the  defendants,  as  late  sheriff  of 
Middlesex,  for  a  false  return  of  nulla  bona  to  a  writ  of  fi.  fa.  This 
cause  was  tried  at  the  sittings  at  Westminster,  after  Trinity  term 
1817,  when  a  verdict  was  taken  for  the  plaintiffs,  subject  to  the 
opinion  of  the  court  upon  the  following  case : 

In  Hilary  term,  1817,  the  testator,  Thomas  Saunders,  recovered 
a  judgment  against  one  Henry  Morini,  for  250/.  5s.,  and,  on  the  5th 
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of  February,  in  the  same  term,  issued  a  fi.  fa.  upon  the  judgment, 
directed  to  the  Sheriff  of  Middlesex,  to  levy  the  amount.  On  the 
following  day,  the  writ  of  fi.  fa.  was  delivered  by  the  plaintiff's 
attorney  to  the  defendants,  who  granted  a  warrant  thereon  to  one 
of  their  officers,  under  which  he  entered  the  house  of  Morini,  and 
found  that  another  officer  of  the  sheriff  of  Middlesex  had  levied, 
and  was  in  possession  of  the  same  goods,  under  a  prior  writ  of  fi. 
fa.,  at  the  suit  of  one  L.  Williams,  and  which  writ  had  been  deli- 
vered to  the  sheriff,  on  the  5th  of  February,  1817,  and  was  en- 
dorsed to  levy  214/.  14^.  Notwithstanding  the  previous  execu- 
tion, the  officer,  under  the  second  fi.  fa.,  entering  into  possession, 
and  continued  in  possession  until  the  sheriff  removed  the  goods 
for  sale  under  the  prior  execution,  and  sold  them  to  satisfy 
Williams's  writ.  The  produce  of  the  goods,  deducting  rent  and 
taxes,  was  considerably  short  of  the  sum  endorsed  on  the  first  writ. 
Subsequently  to  the  sale  under  the  prior  execution,  a  notice  was 
served  on  the  defendants,  by  Morini's  attorney,  of  an  intended 
motion  to  the  court  to  set  aside  the  judgment  and  execution  is- 
sued at  the  suit  of  Williams,  and  that  the  money  levied  under 
that  writ  might  be  restored  to  Morini,  and  lequiring  the  sheriff  to 
retain  such  money  until  such  applications  could  be  made  to  the 
court.  In  Easter  terra,  1817,  Morini  accordingly  applied  for  and 
obtained  a  rule  for  setting  aside  W^illiams's  execution.  Pending  the 
rule,  there  were  frequent  conferences  between  all  the  parties, 
namely,  the  parties  to  the  first  and  second  execution,  and  the  de- 
fendants. The  rule  was  at  length  made  absolute,  and  the  sheriff 
was  directed  by  the  court  to  pay  back  to  Morini  the  amount  of 
the  levy  under  Williams's  execution.  The  testator,  Thomas  Saund- 
ers, died  on  the  29th  of  April,  1817,  leaving  the  plaintiffs  his  exe- 
cutors, and,  after  his  death,  they  made  several  applications  to  the 
defendants,  as  sheriff,  to  pay  over  the  balance  of  the  proceeds  of 
Williams's  execution,  but  which  they  refused,  alleging  that  they 
had  paid  that  balance  to  Morini,  in  pursuance  of  the  rule  of  court, 
and  that  he  had  no  other  goods  in  their  bailiwick.  On  the  22d  of 
November,  1817,  the  defendants,  as  sheriff,  being  ruled  to  return 
the  writ  of  fi.  fa.  at  the  suit  of  Saunders,  returned  nulla  bona. 

Corny n^  for  the  plaintiffs.  The  sheriff  is  liable.  The  first 
execution  was  set  aside,  and  the  money  became  thereby  a  fund  in 
the  sheriff's  hand,  to  satisfy  any  execution  lying  in  his  office. 
It  is  true  that  the  sheriff  was  bound  to  obey  the  rule  of  court ; 
but,  inasmuch  as  the  money  was  in  his  hands  at  the  time,  and  the 
writ  at  the  suit  of  Saunders  likewise  remained  in  his  office,  the 
money  was  impressed,  as  it  were,  with  a  specific  lien  in  favour 
of  the  plaintiffs.  The  sheriff  should  have  applied  to  the  court 
in  the  difficulty  cast  upon  him  by  the  rule  obtained  by  Morini, 
and  the  court  would  have  protected  him  a«  a  public  officer ;  but, 
by  paying  the  money  to  Morini,  whilst  a  writ  of  fi.  fa.  actually 
levied  on  the  goods,  was  in  his  office,  as  yet  unsatisfied,  he  con- 
travened his  duty,  and  left  the  plaintiffs  without  any  remedy  but 
the  present  action.  In  Jones  v.  Atherton^  7  Taunt.  66,  the 
Court  of  Common  Pleas  decided,  that  if  a  second  fi.  fa.  be  de- 
livered to  the  sheriff  after  he  has  the  defendant's  goods  in  pos- 
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session,  under  the  prior  fi.  fa.  of  another,  the  goods  are  bound 
bv  the  second  execution,  subject  to  the  first  execution,  from  the 
date  of  the  delivery  of  the  last  writ  to  the  sheriff,  and  that  with- 
out warrant  on  the  second  writ,  or  further  seizure.  The  sheriff 
could  not  make  a  further  seizure,  or  acquire  a  more  complete 
possession.  In  this  case,  Burrough,  J.,  is  reported  to  have  said, 
"  Suppose  there  had  been  a  sale  and  an  overplus,  would  not  the 
overplus  be  bound  by  the  second  writ  in  the  sheriff's  hands,  and 
applicable  to  satisfy  that  execution  ?*'  And  the  Court  of  C.  P. 
assented  to  that  observation. 

Holt^  contra.  The  first  execution  swallowed  up  all  the  effects 
of  Morini ;  and  his  goods,  being  converted  into  money,  became 
an  executed  satisfaction  in  the  hands  of  the  sheriff,  for  the  pur- 
poses of  the  first  execution.  There  was  nothing,  therefore,  on 
which  the  second  execution  could  attach,  and  the  sheriff  could 
make  no  other  return  than  nulla  bona.  Nothing  could  be  clearer 
than  that  the  sheriff  could  not  take  or  retain  money  in  execution  ; 
and,  in  this  case,  the  sheriff,  having  sold  the  goods,  and  there 
being  no  other  goods  belonging  to  Morini  in  his  bailiwick,  had' 
no  fund  to  satisfy  the  second  writ.  Knight  v.  Criddle,  9  East, 
48,  and  Fieldhouse  v.  Croft^  4  East,  510,  are  authorities  in  point. 
In  the  latter  case,  the  court  refused  to  order  the  late  sheriff  to 
pay  into  the  hands  of  the  succeeding  sheriff  the  surplus  of  a 
former  execution  against  the  defendant's  goods,  at  the  suit  of 
the  same  plaintiff.  The  court  has  often  refused  to  order  the 
sheriff  to  retain  in  satisfaction  of  a  present  writ  of  fi,  fa,^  money 
or  bank  notes,  which  the  sheriff  had  before  received  for  the  use 
of  the  person  against  whom  an  execution  had  issued,  upon  the 
principle  that  goods  only,  and  not  money  or  bank  notes,  are  sub- 
ject to  an  execution.  Here,  too,  the  sheriff  has  acted  only  in 
obedience  to  the  rule  of  court,  in  paying  over  this  money  to 
Morini,  which  rule  ought  to  protect  him  as  a  public  oflBcer.  But 
supposing  it  should  be  a  mere  question,  as  to  which  of  the  parties 
should  have  applied  to  the  court,  the  circumstances  of  the  case 
show  that  it  was  the  duty  of  the  plaintiffs.  For  they  were  privy 
to  all  the  proceedings  of  Morini,  in  setting  aside  the  execution ; 
and  the  knowledge  of  the  sheriff  of  this  important  fact  was  only 
to  be  presumed  from  his  official  character,  and  was  not  brought 
home  to  him  directly^  as  it  was  to  the  plaintiffs. 

Abbott,  C.  J.  It  occurred  to  me,  at  first,  that  perhaps  a  valid 
argument  might  be  adduced  in  favour  of  the  sheriff  in  this  case, 
from  the  different  communications  which  are  stated  to  have  taken 
place  between  the  parties  whilst  the  rule  in  this  court  was  pend- 
ing. I  think,  however,  the  best  general  rule  we  can  lay  down  in  a 
case  of  this  kind  is  this,  that  if  the  sheriff  is  served  with  a  rule 
requiring  him  to  pay  over  money  to  a  defendant,  he  ought  to  re- 
lieve himself  from  that  part  of  the  rule,  either  by  an  application 
to  the  court,  or  by  giving  notice  to  the  defendant,  that  there  is 
another  writ  in  the  office.  That  will  be  a  good  general  rule,  ap- 
plicable to  all  cases,  and  will  work  no  injury  or  inconvenience  to 
the  sheriff.     But  if  we  were  to  enter  into  an  inouiry  as  to  what 
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communications  took  place  between  the  sheriff  and  the  respective 
attornies,  we  should  be  opening  a  wide  door  to  litigation.  It  is 
more  convenient  for  the  sheriff  to  have  a  general  rule,  by  following 
which  he  will  always  be  safe.  I  am,  therefore,  of  opinion  that  the 
plaintiff  is  entitled  to  the  judgment  of  the  court. 

Bayley,  J.  The  duty  of  the  sheriff  is  plain.  He  has  two  writs 
in  his  office.  If  the  first  be  a  good  writ,  there  is  not  sufficient  to 
satisfy  the  second  execution ;  if  it  is  a  bad  writ,  there  is  sufficient. 
Now,  the  plaintiff  having  notice  that  there  is  an  application  to  the 
court  in  order  to  defeat  the  first  execution,  instead  of  taking 
away  the  writ  from  the  sheriff's  office,  or  calling  for  a  return  of  that 
writ,  leaves  it  there,  with  a  view  to  have  the  money  levied  applied 
to  his  writ,  if  ultimately  it  should  be  found  not  to  be  applicable  to 
the  first  execution.  It  is  ultimately  found  not  to  be  applicable  to 
the  first  writ.  On  that,  the  court  makes  an  order  to  the  sheriff  to 
pay  the  money  over  to  Morini.  The  court  did  not,  however, 
know  that  there  was  any  other  writ,  by  virtue  of  which  the  money 
levied  on  the  goods  might  be  detained  ;  but  the  sheriff  did  know 
that  fact,  and  he  knew  that  he  might  be  called  on  to  make  a  return 
upon  (hat  second  writ  at  some  future  time.  That  being  so,  as  the 
sheriff  did  not  apply  to  the  court  for  directions,  nor  give  notice  to 
the  plaintiff  that  he  had  been  served  with  the  rule  to  pay  over  the 
money  to  Morini,  which  would  have  enabled  the  plaintiff,  to  make 
such  an  application  himself,  it  seems  to  me  that  his  paying  the 
money  was  in  his  own  wrong,  and  that  the  plaintiff  is  entitled  to 
our  judgment. 

HoLROYD,  J.  I  am  of  the  same  opinion.  The  execution  on  the 
first  judgment  being  set  aside,  the  money  was  applicable  to  the 
second  execution  only ;  and  the  plaintiff,  having  that  right  against 
the  sheriff  under  his  execution,  ought  not  to  be  deprived  of  it  by 
the  rule  of  court,  which  called  upon  the  sheriff  to  pay  the  money 
over  to  Morini.  The  sheriff  might  have  applied  to  the  court, 
and  have  shown  that  the  money,  which  he  was  ordered  to  pay 
over,  clearly  belonged  to  another  person.  It  was  his  duty  to  have 
made  the  application,  or,  at  least,  to  have  given  notice  to  the  pre- 
sent plaintiff  of  the  former  judgment  and  execution  having  been 
set  aside,  and  the  order  of  the  court  on  him  to  pay  the  money  over 
to  the  defendant  in  that  action.  The  sheriff  ought  to  have  done 
this,  in  order  that  the  present  plaintiff  might  have  applied  to  this 
court,  if  he  had  thought  proper  to  do  so.  It  appears  to  me,  there- 
fore, that  this  action  is  maintainable,  and  that  the  plaintiff  is  entitled 
ito  the  judgment  of  the  court. 

Best,  J.  I  am  of  the  same  opinion.  The  sheriff  is  called  upon 
to  do  something  by  the  rule  of  court,  which,  if  the  court  had  been 
aware  of  his  situation,  they  would  not  have  called  upon  him  to  do. 
It  was  for  him  to  come  and  get  rid  of  that  order ;  and  it  is  entirely 
owing  to  his  own  neglect,  in  not  making  such  an  application  to  the 
court,  that  the  money  has  passed  out  of  his  hands  and  the  plaintiff 
been  prejudiced.  Under  these  circumstances,  it  appears  to  me 
that  the  present  action  is  clearly  maintainable. 

Judgment  for  the  plaintiff. 
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WIGLEY  V.  ASHTON  and  others.— p.  101  .f 

A  count  :n  aasompsit  against  husband  and  wife,  who  was  administratrix  with  the  will 
anuexed,  upon  promises  by  the  testator  to  pay  rent  cannot  be  joined  with  counts  upon 
promiaes  by  the  husband  and  wife,  as  administratrix,  for  use  and  occupation  by  them 
after  the  death  of  the  testator. 

Assumpsit  by  plaintiiT  against  Mary  Noble  Ashton,  widow,  the 
Rev.  Henry  Denny  Berners,  clerk,  and  Sarah  his  wife,  William 
Bemers  and  Rachel  Allen,  his  wife,  and  Henry  Fitz William  Ber- 
nard, and  Frances,  his  wife,  which  said  Mary  Noble,  Sarah  Ra- 
chel Allen,  and  Frances,  are  the  administratrixes  of  Richard  Miler, 
deceased,  with  the  will  annexed.  The  first  count  stated,  that 
MiJer,  the  deceased,  was  tenant  to  the  plaintiff  of  certain  premises 
therein  mentioned,  from  year  to  year,  and  that  he,  the  testator, 
promised  to  pay  rent  during  the  continuance  of  the  tenancy ;  it 
was  then  averred,  that  the  tenancy  continued  until  the  28th  August, 
1818,  and  that  a  quarter's  rent  was  due.  The  second  count  was 
also  on  a  promise  by  the  testator.  It  is  unnecessary  to  state  the 
third  count,  as  the  court  did  not  pronounce  any  judgment  upon 
it.  The  fourth  count  stated,  that  the  said  H.  Denny,  W.  Berners, 
and  H.  Fitzwilliam,  whilst  they  were  so  married  as  aforesaid,  and 
the  said  Mary  Noble,  Sarah,  Rachel  Allen,  and  Frances,  as  such 
administratrixes  as  aforesaid,  were  indebted  to  the  plaintiff  for  the 
use  and  occupation,  &c.  of  the  premises  by  the  said  H.  Denny 
and  W.  Bemers,  and  H.  Fitzwilliam,  whilst  they  were  so  married 
as  aforesaid  ;  and  the  said  Mary  Noble,  Sarah,  Rachel  Allen,  and 
Frances,  as  such  administratrixes,  as  aforesaid.  Then  promises 
were  laid  by  the  three  husbands,  and  their  wives,  and  Mary  Noble 
as  administratrixes.  To  this  declaration  there  was  a  general  de- 
murrer. 

The  court,  after  hearing  Tindal  in  support  of  the  demurrer,  and 
CMtty^  contra,  who  cited  Pearson  v.  Henry ^  5  T.  R.  6 ;  Tugwell 
?.  Heyman,  3  Campb.  298 ;  Powell  v.  Graham^  7  Taunt.  580 ; 
and  Thompson  v.  Stents  1  Taunt.  322,  were  clearly  of  opinion  that 
this  was  a  misjoinder,  inasmuch  as  the  fourth  count  made  the  de- 
fendants personally  liable,  and  the  first  two  counts  made  them 
liable  only  to  the  extent  of  assets. 

Judgment  for  defendants. 


MANN  r.  DAVERS.— p.  103.t 

A  conviction  stated,  that  plaintiff,  having  been  brought  before  a  magistrate  on  an  in. 
formation  charging  him  with  having  unlawfully  returned,  without  a  certificate,  to  a 
parish  from  which  he  bad  been  removed,  and  that  upon  that  occasion  he  confessed 
himself  guilty :  Held,  that  this  conviction  was  good  upon  the  face  of  it,  and  that  it 
was  not  necessary  to  state  in  it  expressly  any  act  of  vagrance,  it  being  for  the  party 
convicted  to  show,  in  his  defence,  that  he  did  not  return  in  a  state  of  pauperism. 
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Action  for  false  imprisonment.  Plea,  not  guilty.  The  cause 
was  tried  before  Dallas,  C.  J.,  at  the  Suffolk  Spring  assizes, 
1818,  when  a  verdict  was  found  for  the  plaintiff,  40«.  damages, 
subject  to  the  opinion  of  the  Court  on  the  following  case : 

The  defendant  was  a  magistrate  of  the  county  of  Suffolk,  and 
had  committed  the  plaintiff  to  prison  as  an  idle  and  disorderly 
person  under  the  17  G.  2,  c.  6.  The  defence  was  a  regular  re- 
corded conviction  of  the  plaintiff,  and  the  information  stated, 
that  within  three  months  the  plaintiff  unlawfully  returned  from 
the  parish  of  A.  to  the  parish  of  B.,  from  which  last-mentioned 
parish  he  had  been  legally  removed  to  the  said  parish  of  A.  by 
an  order,  &c.,  without  bringing  a  certificate  from  the  said  parish 
of  A.  The  conviction  then  stated  that  the  plaintiff  being  brought 
before  the  defendant  had  confessed  himself  guilty  of  the  offence. 
It  appeared  from  the  facts  stated  in  the  case  that  when  the 
plaintiff  returned  to  the  parish,  he  was  not  in  a  state  of  pauper- 
ism, but  that  he  maintained  himself  by  his  own  labour,  and  that 
he  was  actually  taken  up  upon  the  charge  upon  which  he  was 
convicted,  when  he  was  working  in  the  harvest-fields.  The 
question  was,  whether  the  conviction  was  a  bar  to  the  action. 

Hobinson,  for  the  plaintiff.  If  the  conviction  be  good  on  the 
face  of  it,  it  is  a  bar  to  the  action.  The  case  of  Grai/  v.  Cook- 
soTij  16  East,  13,  however,  is  an  authority  to  show  that  if  the 
conviction  be  bad  upon  the  face  of  it,  trespass  will  lie  against  the 
magistrate,  although  the  conviction  has  not  been  quashed,  and 
that  notwithstanding  the  43  G.  3,  c.  141.  Here,  however,  the 
conviction  is  bad ;  for  the  information,  which  alone  gives  the 
magistrate  jurisdiction  of  the  cause,  does  not  state  any  act  of 
vagrancy  committed  by  the  plaintiff,  but  leaves  it  to  be  inferred 
only  from  the  fact,  that  he  returned  without  a  certificate  to  the 
parish  from  which  he  had  been  removed.  Now  that  is  not  a 
sufficient  description  of  the  offence,  unless  the  mere  act  of  re- 
turning is  criminal  under  all  circumstances,  even  though  the 
party  returning  be  very  far  removed  from  the  state  of  pauperism. 
Lord  Kenyox,  in  Eex  v.  Fillongley^  2  T.  R.  709,  said  that 
there  is  nothing  in  an  order  of  removal  which  prevents  the  re- 
turn of  a  pauper  if  he  do  not  return  in  a  state  of  vagrancy,  and  in 
Rex  V.  Angely  Cas.  temp.  Hardw.  124,  this  Court  held  a  similar 
commitment  irregular  because  it  did  not  state  that  the  pauper 
was  chargeable  or  likely  to  be  chargeable.  The  conviction  here 
has  followed  the  very  words  of  the  statute  17  G.  2,  c.  9.  In 
Rex  V.  Jamea^  Calde.  458,  Buller,  J.,  lays  it  down  that  where 
a  particular  act  constitutes  the  offence  it  may  be  enough  to  de- 
scribe it  in  the  words  of  the  legislature,  otherwise  where  the 
legislature  speaks  in  general  terms.  The  statute  17  G.  2  creates 
no  offence ;  it  merely  classifies,  for  certain  purposes,  a  certain 
number  of  offences,  and  it  refers  to  the  subsisting  law,  when  it 
renders  the  unlawful  returning  criminal,  which  seems  to  imply 
that  there  may  be  a  lawful  returning.  Rex  v.  Chapmariy  1 
East,  647,  and  Rex  v.  Sparling^  Str.  497,  are  authorities  to 
show  that  it  is  not  always  sufficient  to  use  the  words  of  the 
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statute  in  the  conviction.  Here  the  conviction  should  have  stated 
wherein  the  unlawfulness  of  the  returning  lay,  and  not  have  left 
it  to  be  implied  from  a  circumstance  in  itself  not  criminal.  In 
Rex  V.  Speedy  Carth.  502,  it  was  held  sufficient  that  the  convic- 
tion stated  that  the  defendant  had  unlawfully  killed  the  fallow 
deer,  but  that  was  expressly  on  the  ground  that  the  killing  was 
the  gist  of  the  offence ;  here  the  gist  of  the  offence  is  charge- 
ability. 

Blossettj  Serjt.,  contra,  was  stopped  by  the  Court. 

Abbott,  C.  J.  This  information  pursues  the  language  of  the 
statute,  and  in  so  doing,  it  does  all  that  is  necessary  to  be  done. 
The  returning  to  the  parish  without  a  certificate,  was,  at  least, 
prima  facie  evidence  of  his  being  an  idle  and  disorderly  person, 
and  then  it  was  for  the  defendant  to  show  that  he  had  a  lawful 
excuse  for  returning.  It  would  be  extraordinary  indeed,  if  a 
person  who  refuses  to  answer,  and  suffers  the  magistrate  to  con- 
vict him,  should  afterwards  be  at  liberty  to  bring  an  action 
against  the  magistrate ;  the  defendant  here  confessed  the  sub- 
stance of  the  charge,  and  when  called  upon  for  an  excuse,  he 
does  not  give  one,  but  suffers  imprisonment  in  t>rder  that  he  may 
afterwards  bring  an  action  against  the  magistrate.  If  we  were 
to  hold  this  information  to  be  bad,  it  is  impossible  to  say  how 
many  actions  might  be  brought  against  magistrates  under  similar 
circumstances. 

Batley,  J.  The  facts  of  the  case  induce  a  suspicion,  that  it 
was  one  of  considerable  hardship  on  the  party  who  had  been  re- 
moved. We  must,  however,  consider  the  situation  in  which 
magistrates  would  be  placed,  if  a  party,  who  neglected  to  make 
his  defence  when  he  had  the  opportunity,  could  afterwards  sue 
the  magistrate.  It  seems  that  the  parish  officer  had  lodged 
before  the  magistrate  a  complaint,  upon  which,  if  established, 
the  party  was  liable  to  punishment.  The  substance  of  the  charge 
was  that  he  had  returned  unlawfully;  if  he  could  show  any 
lawful  excuse  for  his  return  he  might  have  stated  that  before 
the  magistrate :  he,  however,  confesses  that  he  is  guilty  of  the 
offence  charged  upon  which  the  law  says  that  he  is  an  idle  and 
disorderly  person,  and  I  am  of  opinion,  that  he  cannot  now  turn 
round  and  bring  an  action  against  the  magistrate. 

HoLROTD|  J.,  concurred. 

Best,  J.  This  conviction  appears  to  be  in  the  ordinary  form ; 
nevertheless,  I  must  say  that  the  parish  officer  acted  most  im- 
properly in  taking  a  man  up  as  a  vagrant,  who  was  at  work  in 
the  harvest-field.  But  when  he  was  before  the  magistrate,  and 
alleged  no  fact  to  show  that  he  was  not,  as  he  appeared  to  be, 
in  a  state  of  vagrancy,  the  magistrate  could  do  nothing  but  con- 
vict him.  Had  he  stated  to  the  magistrate  that  he  returned  for 
the  purpose  of  working,  it  would  have  been  a  question  for  tho 
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Court  whether  the  magistrate  should  not  have  used  the  language 
of  this  Court  in  the  case  of  Rex  v.  Fillongley. 

Judgment  for  the  defendant.(a) 

{a)  See.  fts  to  the  offence  of  returning  without  certificate,  Rex  ▼.  Kenilworth, 
2  T.  R.  698,  and  Strickland  v.  Ward,  7  T.  R.  C33  n. ;  and,  as  to  the  sufficiency 
of  following  the  words  of  the  statute  in  convictions,  Rez  ▼.  Chavenfy,  2  Raym. 
1368.  Moult  V.  Jennings,  cited  Cowp.  642.  Rex  t.  Cordon,  4  Burr.  2279.  Rex 
T.  Daman,  2  B.  &  A.  878. 


The  KING  v.  The  Inhabitants  of  EDGMOND.— p.  107. 

A  pauper,  in  consideration  of  weekly  wages,  agreed  to  serve  T.  S.,  a  bricklayer, 
for  three  years  ;  but,  in  case  he  should  neglect  his  master's  business,  or  lose 
any  time  on  his  own  account  in  any  one  week,  during  the  first  year,  then  that 
T.  S.  should  deduct  from  his  weekly  wages  in  proportion ;  and  T.  S.  agreed 
that  be  would  pay  wages  in  proportion  to  any  over-work  which  the  pauper 
might  do  in  any  one  week.  There  were  similar  stipulations  for  the  second 
and  third  years  of  the  term  ;  and  it  was  also  agreed  that  in  case  they  could 
not  work  through  severity  of  weather  in  any  one  year,  in  the  winter  time,  then 
that  T.  S.  should  pay  no  wages  during  that  time,  but  should  permit  the  pauper 
to  employ  himself  in  any  other  business  whatever:  Held,  that  these  were 
express  exceptions  in  the  contract,  and  that  the  pauper,  by  serving  a  year 
under  it,  did  not  gain  a  settlement. 

Two  justices,  by  their  order,  removed  James  Ankers  and  his 
family  from  Manchester  to  Edgmond,  in  the  county  of  Salop. 
The  sessions,  on  appeal,  confirmed  the  order,  and  stated  the  fol- 
lowing case : 

The  respondents  proved  a  case  of  settlement  in  the  parish  of 
Edgmond,  by  relief  given  to  William  Ankers,  the  grandfather 
of  the  pauper  James  Ankers.  In  answer  to  this,  the  appellants 
put  in  an  agreement  entered  into  by  James  Ankers,  the  pauper, 
with  Messrs.  Jones  and  Evans,  who  were  bricklayers  and  plas- 
terers at  Stoke-upon-Trent,  and  contended  that,  having  served 
under  it  for  a  year  and  a  half,  he  had  gained  a  settlement  by 
hiring  and  service  in  that  place.  The  agreement  was  dated  July 
9th,  1803,  and  recited  that  the  pauper,  in  consideration  of  cer- 
tain wages,  did  agree  to  serve  Messrs.  J.  and  E.  from  the  day 
of  the  date  thereof,  for  the  term  of  three  years,  if  he  should  so 
long  live.  And  it  then  stated  that  Messrs.  J.  and  E.  did  agree 
to  provide  for  the  pauper  during  the  first  year  of  the  said  term 
the  sum  of  13«.  per  week;  but  in  case  he  should  neglect  his 
masters'  business,  or  lose  any  time  on  his  own  account,  in  any 
one  week  during  the  first  year  of  the  term,  then-he  consented 
that  Messrs.  J.  and  E.  should  be  allowed  to  deduct  from  bis 
weekly  wages  in  proportion  to  the  time  neglected  or  lost  on  his 
own  account.  And  Messrs.  J.  and  E.  agreed  that  in  case  the 
pauper  should  earn  any  over- work  in  any  one  week  during  the 
first  year  of  the  said  term,  then  they  trould  pay  him  wages  for 
such  over-work  equally  in  proportion  to  his  daily  wages,  or  weekly 
wages,  during  the  first  year  of  the  term.  There  were  similar 
stipulations  for  the  second  and  third  years  of  the  term,  the  rate 
of  wages  only  being  altered  for  each  year.     The  agreement  also 
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contained  the  following  clause:  "And  it  is  hereby  mutually 
agreed  upon,  by  and  between  all  the  said  parties,  that  in  case 
they  cannot  work  through  severity  of  weather  in  any  one  year, 
in  the  winter-time,  during  the  said  term  of  three  years,  then  the 
said  J.  and  E.  shall  pay  no  wages  unto  the  said  James  Ankers 
during  such  severity  of  weather,  but  shall  and  will  permit  and 
suffer  the  said  James  Ankers  to  employ  himself  in  any  other 
business  whatever  during  such  severity  of  weather  with  respect 
to  frost/' 

W.  D,  EvanBj  in  support  of  the  order  of  sessions.  The 
pauper  gained  no  settlement  in  Stoke-upon-Trent  under  this 
agreement ;  for  there  were  exceptions  in  the  contract  between 
the  parties :  first,  the  pauper  was  only  bound  to  work  certain 
hours,  and  if  he  worked  less  than  the  usual  time,  he  was  to  be 
paid  less  than  the  stipulated  wages ;  and  he  was  also  to  be  paid 
for  all  over-work  that  he  might  do.  This  shows,  therefore,  that 
he  was  not  bound  to  work  during  the  whole  of  any  one  day. 
Besides,  it  was  stipulated,  that  in  case  of  frost  he  should  receive 
no  wages,  but  be  permitted  to  employ  himself  in  any  other  busi- 
ness whatever.  And  this,  therefore,  was  an  express  exception  in 
the  contract. 

Tindal  and  Abraham^  contra.  The  question  in  all  these  cases 
is,  whether  the  exception  be  expressed,  or  only  implied  from  the 
nature  of  the  service.  For  in  all  services  there  are  some  implied 
exceptions,  which,  nevertheless,  do  not  prevent  a  settlement  from 
being  gained.  Rex  v.  Sbrwick,  10  East,  489 ;  Bex  v.  All  Saints, 
Worcester^  1  B.  &  A.  822.  The  case  of  Bex  v.  Buckland  Den- 
ham^  Burr.  S.  C.  694,  is  distinguishable  from  the  present ;  for 
there  the  pauper  agreed  to  work  shearman's  hours,  and  to  be  at 
his  own  liberty  at  all  other  times,  which  latter  stipulation  does 
not  exist  here.  As  to  the  second  exception,  relating  to  the  frost, 
it  is  sufficient  to  say,  that  that  was  only  a  contingent  exception, 
which,  it  appears,  never  happened.  For  it  is  found  as  a  fact, 
that  the  pauper  served  a  year  and  a  half;  and  this  is  precisely 
similar  in  principle  to  Bex  v.  Martkam,  1  East,  239. 

Abbott,  C.  J.  It  appears  to  me,  that  in  this  case  no  settle- 
ment was  gained  by  this  service.  For  the  agreement  contains 
in  substance  an  engagement  by  the  pauper  to  work  only  during 
certain  hours  in  each  day,  and  I  do  not  see  what  remedy  the 
master  could  have  had,  erupposing  the  pauper  to  have  refused  to 
work  after  the  usual  hours.  It  is  necessary  that  there  should  be 
a  covenant  to  serve  for  the  whole  year ;  but,  taking  the  whole  of 
this  agreement  together,  it  seems  to  me  only  to  contain  a  promise 
to  serve  for  a  part  of  the  year.  I,  therefore,  think  that  the  ses- 
sions have  come  to  the  correct  conclusion  in  this  case,  and  that 
we  ought  to  confirm  their  order. 

Bayley,  J.  The  rule  of  law  is,  that  if  there  be  an  express 
exception  in  the  contract,  it  will  not  confer  a  settlement ;  but  if 
ii  be  not  so,  although  by  the  usage  of  trade  certain  exceptions 
are  impliedly  introduced,  still  they  will  not  prevent  a  settlement. 
The  question,  therefore,  is,  whether  there  be  in  this  contract  any 
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express  exception ;  and  it  seems  to  me  that  there  clearly  is  one, 
namely,  the  period  of  frost.  The  contract,  it  is  to  be  observed, 
is  general,  and  not  confined  to  a  service  in  the  particular  trade 
of  a  bricklayer;  and,  at  the  conclusion  of  the  agreement,  there 
is  this  provision,  that  in  case  they  cannot  work  through  severity 
of  weather,  in  any  one  year,  in  the  winter-time,  during  the  terra, 
the  master  shall  pay  no  wages  to  the  pauper  during  that  time, 
but  shall  permit  him  to  employ  himself  in  any  other  business 
whatever.  Under  this  contract,  therefore,  he  might  engage  to 
serve  other  persons,  and  so  might  contract  inconsistent  relations 
at  one  and  the  same  time.  I  think,  therefore,  that  this  hiring 
was  not  sufficient  to  confer  a  settlement.  The  case  of  Rex  v. 
Martham  is  distinguishable  from  the  present,  because  there  there 
was  no  such  express  authority  as  this  to  contract  a  relation  of 
service  Avith  another  master;  besides,  that  was  not  a  general 
contract  of  service,  but  to  serve  in  the  particular  trade  of  a 
bricklayer.  Upon  the  other  point,  I  am  also  of  opinion,  that 
there  is  in  this  agreement  an  express  exception  as  to  part  of  the 
year. 

HoLROYD,  J.  I  am  of  the  same  opinion.  There  was  not  a 
sufficient  hiring  and  service  to  gain  a  settlement  in  Stoke-upon- 
Trent.  Taking  all  the  parts  of  the  contract  together,  it  seems 
to  me  an  express  agreement  to  serve  only  during  the  usual  hours. 
The  pauper  does  not  engage  to  serve  for  more  than  thai  period, 
for  he  is  to  be  paid  for  all  over-work ;  and  the  master  could  not 
compel  him,  under  this  agreement,  to  serve  more  than  that  time. 
As  to  the  other  point,  I  had  at  first  doubts  whether  it  was  suffi- 
cient to  invalidate  the  settlement ;  but  I  am  now  satisfied  that  it 
is.  The  provision  is,  that  the  pauper  should  be  at  liberty  to 
employ  himself  with  any  other  master  during  the  time  of  frost ; 
and  that,  therefore,  would  impliedly  give  to  him  a  reasonable 
time,  even  after  the  frost  was  over,  to  finish  the  business  he  had 
so  undertaken.  Upon  both  these  grounds,  I  think  the  hiring 
insufficient. 

Best,  J.  I  am  of  the  same  opinion  on  both  grounds.  The 
master  does  not,  in  this  case,  stipulate  for  an  entire  service  during 
the  whole  year,  but  only  for  certain  hours  during  each  day ;  and 
that,  according  to  Rex  v.  Kingswinford,  4  T.  R.  219,  invali- 
dates the  settlement.  As  to  the  other  point,  the  case  of  Rex  v. 
Martham  at  first  produced  doubts  upon  toy  mind  ;  but  I  am  now 
quite  satisfied  that  that  case  is  distinguishable  from  the  present 
in  the  circumstance,  that  here  the  servant  was  at  liberty  to  serve 
any  other  master  during  the  time  of  frost.  As  soon  as  the  frost 
commenced,  all  control  of  the  master  over  the  servant  would 
immediately  cease.  The  decision  of  the  sessions  was  therefore 
right. 

Order  of  sessions  confirmed. 
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The  KING  v.  THOMAS  MILTON.(a)— p.  112. 

"Where  a  riYer  navigation  extended  through  several  parishes,  and  certain  tonnage 
dues  became  payable  in  respect  of  goods  carried  along  the  line  of  navigation, 
and  landed  at  a  wharf  locally  situate  within  the  parish  of  B. :  Held,  that  a 
rate  on  the  proprietor  of  those  dues  for  their  whole  amount  in  the  parish  of 
B.,  stat^^d  to  be  for  river  tonnage,  could  not  be  considered  as  a  rate  upon  that 
part  of  the  river  locally  situate  within  the  parish  of  B.,  but  as  a  rate  upon  the 
parts  of  the  river  situate  as  well  within  as  without  the  parish,  and  that  it 
could  not,  therefore,  be  supported:  Held,  also,  that  the  41  G.  8,  c.  28,  b.  1, 
does  not  give  the  Court  of  K.  B.  the  power  of  amending  a  poor-rate. 

Upon  an  appeal  against  a  rate  made  for  the  relief  of  the  poor 
of  the  parish  of  Bengworth,  within  the  borough  of  Evesham,  in 
the  county  of  Worcester,  whereby  one  Thomas  Milton  was  rated 
for  "  River  tonnage  at  lOOt — 6Z."  The  sessions  confirmed  the 
rate,  subject  to  the  opinion  of  this  court  on  the  following  case : 

The  appellant  was  a  yearly  tenant  under  George  Wigley 
Perrott,  Esq.,  and  Jane  Perrott,  widow,  of  that  part  of  the  navi- 
gation of  the  river  Avon  called  the  "Lower  Navigation,''  which 
runs  through  the  counties  of  Worcester  and  Gloucester,  from  the 
lock  or  sluice  above  the  bridge  at  Evesham  to  the  junction  of  the 
Avon  with  the  Severn  at  Tewkesbury.  The  conveyance  under 
which  >Ir.  Perrott's  family  held  this  property  was  dated  the  17th 
June,  1760,  and  conveyed  to  them  "all  that  the  navigation  and 
profits  of  navigation,  and  passage  for  boats,  upon  the  Avon, 
situate  in  the  counties  of  Worcester,  Warwick,  and  Gloucester, 
to  and  from  the  Severn,  up  and  down  the  Avon,  unto  and  from 
the  lock  and  sluice  next  above  tiie  bridge  at  Evesham ;  and  also 
all  storehouses,  sluices,  locks,  &c.,  belonging  to  the  river  Avon, 
and  the  navigation  thereupon  to  and  from  the  Severn,  up  and 
down  the  Avon,  unto  and  from  the  lock  and  sluice  next  above 
the  bridge  at  Evesham,  together  with  all  the  tolls,  rates  of  ton- 
nage, &c.,  to  the  navigation  belonging."  By  an  act  passed  the 
24  G-  2,  1751,  entitled,  "  An  act  for  the  better  regulating  the 
navigation  of  the  river  Avon,  running  through  the  counties  of 
Warwick,  Worcester,  and  Gloucester,  and  for  ascertaining  the 
rates  of  water-carriage,"  it  was  enacted,  "that  the  said  river 
Avon  shall  for  ever  thereafter  be  a  free  river,  and  all  persons 
shall  have  liberty  of  passing  and  repassing  up  and  down  the  said 
river  with  boats,  barges,  lighters,  and  other  vessels  laden  with 
coal,  or  any  other  sort  of  goods,  and  shall  have  liberty  to  sell 
and  vend  the  same  to  any  persons,  at  such  reasonable  prices  as 
they  shall  think  fit  and  can  get  for  the  same ;  and  to  land  the 
same,  with  the  consent  of  the  owners  or  occupiers  of  the  land, 
at  such  wharfs  as  shall  be  thought  most  convenient,  paying,  or 
securing  to  be  paid,  to  the  owners  and  proprietors  of  the  navi- 
gation, certain  rates  of  tonnage  for  all  goods  and  merchandises 
carried  on  the  said  river."  The  appellant  was  not  an  inhabitant 
or  occupier  of  any  messuage  or  tenement  whatsoever  in  Bengworth 

(a)  TiuB  case  was  argued  at  Serjeants'  Inn. 
VOL.  v.  10  G 
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but  resided  in  the  parish  of  All  Saints,  Evesham,  on  the  opposite 
side  of  the  river,  which  flowed  between  the  two  towns  of  Beng- 
worth  and  Evesham,  part  of  the  river  being  within  the  parish  of 
Bengworth,  and  other  part  jf  it  being  within  the  parish  of  All 
Saints,  Evesham,  both  which  parts  were  navigable,  and  used  by 
vessels  passing  along  the  river.  On  the  Bengworth  side  of  the 
river,  and  within  the  parish,  there  was  a  wharf  communicating 
with  the  river  belonging  to  one  Day,  where  goods  were  landed 
annually,  yielding  tonnage  dues  to  the  amount  in  the  rate 
assessed ;  but  no  tonnage  dues  were  received  by  the  appellant  in 
the  parish  of  Bengworth,  nor  was  any  account  given  of  them  in 
that  parish  to  the  appellant ;  but,  as  a  check  upon  the  boatmen, 
an  account  was  taken  at  the  wharf,  by  Day's  servant,  of  all  the 
goods  landed  there,  which  was  sent  over  to  the  appellant  at  hia 
house,  in  the  parish  of  All  Saints,  Evesham,  where  the  boatmen 
accounted  to  him ;  and  he  usually  received  all  the  tonnage  dues 
on  goods  brought  up  the  river  from  Pershore  to  Evesham,  and 
landed  either  in  the  parish  of  All  Saints,  Evesham,  or  in  the 
parish  of  Bengworth ;  though,  if  he  did  not  happen  to  be  in  the 
way  when  the  boatmen  called  to  give  an  account  of  and  pay  the 
tonnage  dues,  al  the  office  in  All  Saints,  Evesham,  they  accounted 
for  and  paid  them  on  their  return  back,  after  unlading,  at  the 
appellant's  office  in  Pershore,  where  he  collected  the  tonnage 
dues  from  those  who  proceeded  no  further  up  the  river  than  to 
Pershore,  or  any  place  above  that;  but,  short  of  Evesham,  there 
was  no  lock  or  sluice  within  the  parish  of  Bengworth,  and  when " 
the  tonnage  dues  were  paid  at  Evesham,  the  boatman  took  back 
with  him  a  certificate  from  the  appellant  of  his  having  paid  the 
dues  at  Evesham,  in  order  to  enable  him  to  repass  the  sluice 
through  which  he  came  up  loaded,  which  was  situate  at  Pershore, 
and  which  was  kept  locked.  The  same  amount  of  tonnage  was 
due  and  payable  by  every  vessel  which  passed  Pershore  sluice  in 
its  way  to  Evesjiam  or  Bengworth,  whether  it  proceeded  as  high 
as  either  of  those  places,  or  unloaded  and  delivered  at  any  inter- 
mediate phice,  which  was  frequently  the  case,  and  which  distance 
included  eight  different  parishes  where  goods  might  be  landed. 

Peake,  in  support  of  the  order  of  sessions.  The  proprietors 
of  this  navigation  have  an  interest  in  the  banks  and  bed  of  the 
river,  part  of  which  is  situate  in  the  parish  of  Bengworth.  There 
is  property,  therefore,  in  that  parish,  upon  which  tho  rate  can 
attach.  It  is  true  that  the  river  tonnage,  in  respect  of  goods 
landed  at  this  wharf,  arises  out  of  the  use  of  other  parts  of  the 
navigation,  lying  in  other  parishes ;  that,  however,  is  an  objection 
only  to  the  quantum  of  the  rate.  Hex  v.  Sebotve,  Cowp.  583, 
and  Rex  v.  The  Inhabitants  of  Tynemouth,  12  East,  46,  are 
authorities  to  show  that  tolls  are  not  rateable.  But  those  cases 
proceed  on  the  form  of  the  rate.  Here  the  rate  is  upon  the 
river  tonnage,  i.  c,  the  produce  of  the  river  itself,  which  is  stated 
to  pass  through  and  be  navigable  within  the  parish ;  and  Rex  v. 
Curdington,  Cowp.  681,  establishes  the  point,  that  property  of 
this  description  is  rateable.     Rex  v.  Page^  5  T.  11.  543,  is  an 
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authority  to  show,  that  the  profits  of  a  navigation  are  rateable 
at  the  place  where  they  become  due.  In  Rex  v.  The  Stafford- 
shire  Canal,  8  T.  R.  340,  the  defendants  were  rated  for  their 
basins,  towing-paths,  and  for  the  tolls  and  duties  arising  there- 
from due  at  Lower  Mitton.  In  Rex  v.  Nichohorty  12  East,  330, 
and  Williams  v.  Jones,  12  East,  346,  the  defendants  had  no  in- 
terest in  the  bed  of  the  river,  over  which  the  respective  ferries 
extended.  In  Rex  v.  Hyre,  12  East,  416,  the  rates  were  upon 
the  tolls  of  a  bridge,  and  not  upon  any  rateable  property  locally 
situate  within  the  parish,  and  Rex  v.  Sir  Archibald  Macdonald^ 
.12  East,  324,  shows  that  tolls,  though  not  rateable  per  se,  are 
BO,  when  connected  with  real  property,  substantially  situate 
within  the  parish.  Here  there  is  rateable  property,  viz.  a  part 
of  the  river  situate  within  the  parish,  and,  the  tolls  being  con- 
nected with  that  property,  become  the  subject  of  the  rate. 

Puller,  contra,  was  stopped  by  the  Court. 

Abbott,  C.  J.  I  am  of  opinion,  that  this  rate  which  has  been 
made  on  the  river  tonnage,  cannot  be  sustained.  It  has  been 
contended,  that  by  the  words  "river  tonnage,"  we  may  under- 
stand the  profits  arising  only  from  that  part  of  the  river  which 
lies  within  the  parish  of  Bengworth.  It  seems  to  me,  however, 
that  we  cannot  so  understand  those  words,  for  they  are  explained 
to  us  by  the  subsequent  facts  stated  in  the  case.  From  these 
facts,  it  clearly  appears,  that  the  profits  accrued  in  respect  not 
only  of  the  use  of  that  part  of  the  navigation  which  was  within 
the  parish  of  Bengworth,  but  also  from  the  use  of  the  other  parts 
of  the  navigation,  situate  in  the  difierent  parishes  through  which 
the  goods  had  passed.  This  is,  therefore,  in  substance,  not  a 
rate  upon  the  profits  of  that  part  of  the  river  only  which  is 
situated  within  the  parish  of  Bengworth,  but  a  rate  upon  the 
tonnage  dues  payable  at  the  wharf  there,  in  respect  of  the  car- 
riage of  the  goods  through  the  other  parishes.  Unless,  there- 
fore, we  are  to  supersede  all  the  late  cases  by  which  it  has  been 
held,  that  tolls  per  se  are  not  rateable,  we  are  bound  to  say,  that 
these  tonnage  dues  are  not  subject  to  this  rate.  The  order  of 
sessions  must,  therefore,  be  quashed. 

Bayley,  J.  I  am  of  the  same  opinion.  Since  the  case  of 
The  King  v.  Nicholson,  the  Court  have  held  themselves  bound 
to  see  clearly,  that  the  property  rated  comes  within  the  words 
of  the  43  Eliz.,  by  which  the  rate  is  directed  to  be  "  by  taxation 
of  every  inhabitant,  parson,  vicar,  and  other,  and  of  every  occu- 
pier of  lands,  houses,  tithes  impropriate,  propriations  of  tithes, 
coal-mines,  or  saleable  underwoods,  in  the  parish."  Now  the 
party  here,  not  being  an  inhabitant,  must  be  brought  within 
some  of  the  other  words,  and  the  only  other  words  applicable  to 
this  case  are  "occupier  of  land."  Now  in  The  King  v.  Tyne- 
tnouth  it  was  decided,  that  the  tolls  of  a  lighthouse,  situate  in 
the  parish  of  Tynemouth,  but  collected  in  the  several  ports  at 
which  the  vessel,  passing  along  the  coast,  afterwards  arrived, 
were  not  rateable  qua  tolls  in  the  township,  and  the  rate  was 
held  to  be  bad.     In  The  King  v.  Nicholson  the  party  was  rated 
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for  the  tolls  of  a  ferry ;  he  was  not  an  inhabitant,  nor  did  he 
occupy  any  lands  or  tenements,  for  he  was  not  entitled  to  the 
land  on  either  side  of  the  river '  over  which  the  ferry  extended. 
The  Court  then  considered  the  cases  of  The  King  v.  CardingtoUj 
and  The  King  v.  The  Aire  and  Colder  Navigation^  2  T.  R.  660. 
The  former  case  does  not  fall  within  the  principle  laid  down  in 
The  King  v.  Nichohon ;  it  was  a  rate  for  the  toll  of  a  sluice, 
and  the  party  was  the  occupier  of  the  sluice  within  the  parish 
in  which  the  rate  was  imposed.  The  sluice  being  landed  pro- 
perty, the  party  was  properly  rated  for  the  tolls  yielded  by  the 
sluice  within  the  parish.  The  cases  of  Rex  v.  The  Aire  and . 
Calder  Navigation^  and  Rex  v.  Page^  certainly  do  not  admit  of 
that  distinction.  Those  decisions,  hoWever,  were  expressly  over- 
ruled by  this  Court  in  the  case  to  which  I  have  alluded.  In 
Rex  V.  The  Staffordshire  Canal,  the  company  were  rated  "for 
their  basins,  towing-paths,  and  that  part  of  their  canal  and  locks 
lying  within  Lower  Mitton,  and  for  the  tolls  and  duties  arising 
therefrom,  due  at  Lower  Mitton;'*  so  that  it  appeared  on  the 
rate  itself,  that  though  it  was  nominally  a  rate  upon  tolls,  yet  it 
was  on  such  tolls  as  arose  from  rateable  property  within  the 
parish.  In  2%e  King  v.  Sir  Archibald  Macdonald,  the  rate 
was  for  the  Rochdale  Canal  Lock  Tunnel  dues  or  rates.  Now 
if  those  dues  or  rates  had  arisen  from  property  partly  within  the 
parish  and  partly  without,  it  would  have  been  like  the  present 
case.  The  only  dues  which  the  party  was  entitled  to  receive  *n 
that  case  were  dues  in  respect  of  vessels  passing  through  the 
lock,  which  loch  lay  within  the  pariah  ;  and,  therefore,  all  the 
tolls  and  dues  there  arose  from  what  may  be  called  parish  pro- 
perty. The  rate  in  this  case  is  for  tonnage  dues,  and  it  would 
be  a  good  rate,  provided  it  could  be  shown  that  the  tonnage 
arose  wholly  from  the  use  of  rateable  property  within  the  parish. 
It  is  stated,  however,  that  the  canal  passes  through  several 
parishes.  The  tolls,  therefore,  which  are  collected  for  goods 
landed  at  the  wharf  in  the  parish  of  Bengworth,  are  payable  to 
the  proprietor  as  a  compensation  for  the  use  of  the  whole  line 
of  the  canal  through  which  the  goods  pass,  and  not  merely  for 
the  use  of  that  part  of  the  canal  which  lies  within  the  parish 
of  Bengworth.  It  is  a  rate,  therefore,  upon  profits  arising  partly 
within  and  partly  without  the  parish ;  and,  upon  that  ground,  I 
think  that  the  rate  cannot  be  supported ;  and,  if  it  cannot,  the 
case  of  Rex  v.  The  Mayor  of  Bath,  14  East,  609,  is  an  authority 
to  show  that  the  rate  must  be  quashed.  In  that  case  the  rate 
was  upon  certain  springs  and  reservoirs ;  and  the  question  was, 
Whether  the  springs  and  reservoirs  were  rateable  property ;  and 
the  Court  decided  that  they  were ;  but  the  whole  of  the  rate 
having  been  imposed  on  one  parish,  the  Court  were  of  opinion 
that  it  ought  to  have  been  imposed  on  different  parishes,  and 
that  the  parish  in  which  the  reservoir  was  situate  ought  to  have 
been  assessed  for  the  value  of  that,  and  that  the  parishes  through 
which  the  pipes  conveying  the  water  passed  ought  to  have  been 
assessed  for  the  value  of  the  profits  arising  therefrom.    It  seems 
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to  me,  therefore,  that  this  rate,  having  been  imposed  on  pro- 
perty partly  within  and  partly  without  the  parish,  is  bad  ;  and 
that  it  is  not  a  mere  objection  to  the  quantum  of  the  rate. 

HoLROYD,  J.  It  is  now  to  be  considered  as  an  established 
rule,  that  tolls  qua  tolls  are  not  rateable.  I  do  not  mean  to  say, 
however,  that  a  rate  may  not  be  made  on  rateable  property 
under  the  denomination  of  tolls,  provided  that  property  from 
which  the  tolls  arise  be  within  the  parish,  and  the  rate  be  con- 
fined to  that  property.  Here  the  rate  is  upon  tonnage  dues. 
It  is  said  that  the  property  rated  is  rateable  property  within  the 
parish  where  the  tonnage  dues  became  payable,  and  that,  there- 
fore, this  is  to  be  considered  as  a  rate  upon  that  rateable  pro- 
perty. I  think,  however,  that  this  is  a  rate,  not  only  on  rateable 
property  within  the  parish,  but  on  other  property,  which,  though 
rateable,  is  rateable  in  another  parish,  and  not  in  this.  The 
case  states,  that  within  the  parish  there  is  a  wharf,  communicat- 
ing with  the  river,  where  goods,  to  the  amount  assessed,  are 
annually  landed.  It  must  be  taken,  therefore,  that  the  rate  was 
made  upon  all  those  tonnage  dues.  It  is  also  stated,  that  part 
of  the  navigation  lies  in  other  parishes,  in  the  passage  through 
which  the  tonnage  dues  arise,  as  well  as  for  the  passage  through 
the  part  of  the  river  which  lies  within  the  parish.  Now,  if  the 
rate  on  the  tonnage  dues  be,  in  fact,  a  rate  on  the  rateable  pro- 
perty, that  is,  on  the  whole  part  of  the  navigation,  in  respect  of 
which  those  dues  are  payable,  it  must  be  considered  as  a  rate 
upon  the  profits  arising,  not  only  from  that  part  of  the  naviga- 
tion which  is  within  the  parish,  but  from  that  also  which  is  not 
within  the  parish.  The  objection,  therefore,  is  not  merely  to 
the  quantum,  but  to  the  rate  itself,  viz.  that  it  is  a  rate  upon 
property  without,  as  well  as  within  the  parish.  I  think,  there- 
fore, that  this  rate  is  bad,  and  that  the  order  of  sessions  must 
be  quashed. 

Best,  J.  I  am  of  the  same  opinion.  It  is  now  clearly  es- 
tablished, that  tolls  per  se  are  not  rateable.  The  only  mode  by 
which  the  tolls  of  a  canal  become  rateable  is  by  rating  the  land 
itself,  or  that  part  of  the  land  occupied  by  the  canal,  which  is 
locally  situate  within  the  parish ;  the  tolls  then  are  the  profits 
arising  from  that  part  of  the  land ;  and  the  statute  of  Elizabeth 
authorizes  the  rating  of  such  property  locally  situate  in  the 
parish ;  but  it  does  not  authorize  the  rating  of  property  not  situ- 
ate within  the  parish.  I  think  that  the  rate  here  is  upon  pro- 
perty partly  within  and  partly  without  the  parish,  and  that  it  is, 
therefore,  bad ;  and  that  being  so,  I  think  the  order  of  sessions 
ought  to  be  quashed. 

Pecike  then  applied  to  the  Court  to  amend  the  rate  according 
to  the  provisions  of  41  G.  3,  c.  23,  s.  1. 
But  the  Court  thought  that  that  act  was  confined  to  the  quarter 
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sessions ;  and  that  this  Court  had  no  power  given  to  them  to 
amend  a  poor  rate.  They,  therefore,  quashed  the  order  of 
sessions,  but  not  the  rate ;  leaving  that  to  be  amended  by  the 
sessions. 

Order  of  Sessions  quashed. 


REX  V.  the  Inhabitants  of  WARMINSTER-f— p.  121. 

The  examination  of  a  soldier,  taken  under  the  mutiny  act,  is  to  be  received  as 
evidence  as  to  his  settlement,  even  though  he  be  dead,  or  absent  from  the 
kingdom,  at  the  time  when  the  appeal  is  tried. 

Upon  appeal,  the  quarter  sessions  for  the  county  of  Wilts, 
quashed  an  order  of  justices  for  the  removal  of  Diana  Mitchell, 
widow  of  Robert  Mitchell  deceased,  from  the  parish  of  War- 
minster, in  the  county  of  Wilts,  to  Topsham,  in  the  county  of 
Devon,  subject  to  the  opinion  of  this  Court  on  the  following 
case : 

The  pauper  was  married  to  R.  Mitchell,  January  30,  1782, 
who  was  then  a  soldier  quartered  at  Warminster.  In  February, 
in  the  same  year  (whilst  he  still  continued  a  soldier),  he  was 
taken  before  the  magistrates  to  be  examined  according  to  the 
clause  in  the  mutiny  act,  with  regard  to  his  settlement.  The 
respondents  offered  in  evidence  the  examination  of  the  pauper's 
husband  under  the  mutiny  act,  which  the  Court  rejected  upon 
the  ground,  that  he  was  dead  at  the  time  of  the  appeal  being 
tried,  and  that  the  act  of  parliament  did  not  apply  to  such  a 
case. 

ComyUy  in  support  of  the  order  of  sessions.  By  the  33  G.  3, 
c.  9,  s.  33,  it  is  enacted,  "  that  it  shall  be  lawful  for  any  justices 
of  the  peace,  where  any  soldier  shall  be  quartered,  in  case  he 
has  either  wife  or  children,  to  cause  the  soldier  to  be  summoned 
before  them  in  the  place  where  he  shall  be  quartered,  in  order 
to  make  oath  of  the  place  of  his  last  legal  settlement,  and  the 
justices  are  required  to  give  an  attested  copy  of  the  affidavit  to 
the  party,  which  attested  copy  shall  be  at  any  time  admitted  in 
evidence  as  to  such  last  legal  settlement  before  any  general  or 
quarter  sessions  of  the  peace."  Now  this  statute,  being  contrary 
to  the  common  law,  ought  to  be  construed  strictly :  the  inconve- 
nience contemplated  by  the  legislature  was  the  removal  of  the 
soldier  from  the  place  where  he  was  quartered,  for  the  purpose 
of  his  being  examined  respecting  his  settlement.  The  statute, 
therefore,  does  not  apply  to  a  case  where  that  inconvenience  is 
not  likely  to  happen,  and  Lawrence,  J.,  in  Rex  v.  Clayton  le 
Moor%^  5  D.  &  E.  704,  was  of  opinion,  that  if  the  soldier  went 
abroad  the  inconvenience  contemplated  by  the  legislature  was 
not  likely  to  happen,  and  that  the  act  of  parliament  did  not 
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apply  to  such  a  case,  and  for  the  same  reason  it  cannot  be  ap- 
plied to  a  case  where  the  pauper  is  dead  at  the  time  of  the  ap- 
peal. The  examination  is  only  made  evidence  in  those  cases 
where  the  parish  could  have  procured  the  attendance  of  the 
pauper. 

MerewetheTy  contra,  was  stopped  by  the  court. 

Abbott,  J.  No  man  entertains  a  higher  opinion  of  anything 
which  fell  from  Mr.  J.  Lawrence  either  judicially  or  extrajudi- 
cially, than  I  do.  The  point,  however,  upon  which  he  is  sup- 
posed to  have  given  an  opinion,  was  not  the  point  which  was 
argued  before  him,  or  upon  which  the  Court  pronounced  judg- 
ment. His  attention  does  not  appear  to  have  been  directed  to 
the  words  used  by  the  legislature,  "  that  the  attested  copy  shall, 
at  any  timej  be  admitted  in  evidence."  It  has  been  contended 
that  the  words  "at  any  time"  do  not  mean  at  a  time  when  the 

fauper  was  either  absent  from  this  country  or  when  he  w^as  dead, 
cannot,  however,  find  anything  in  the  act  of  parliament  from 
which  I  can  infer  that  it  was  the  intention  of  the  legislature  to 
restrain  those  words  to  the  life  of  the  pauper,  or  during  his  resi- 
dence in  this  country.  On  the  contrary,  it  seems  to  me,  that  it 
may  have  been  the  intention  of  the  legislature  to  preserve  the 
memorial  of  the  evidence  of  the  settlement  of  a  person  whose  life 
is  exposed  to  more  than  ordinary  risk.  I  think,  therefore,  that 
we  are  bound  to  give  full  effect  to  the  words  of  the  act  of  par- 
liament, and,  consequently,  that  the  examination  of  the  pauper's 
husband  ought  to  have  been  admitted  in  evidence,  and  that  the 
order  of  sessions  ought,  therefore,  to  be  quashed. 

Order  of  Sessions  quashed. 


Ex  parte  John  COWAN  Assignee  of  RICHMOND,  a  BANK- 
RUPT.— p.  123. 

Upon  a  motion  for  a  prohibition,  to  the  Lord  Chancellor,  sitting  in  bankruptcy,  it  ap- 
peared thai  the  atsignees  had  seized,  as  the  property  of  the  bankrupt,  a  farm  belong, 
ing  to  A.  B.,  and  had  kept  it  a  long  time,  and  mismanaged  it,  and  (hat  the  Lord 
Ctiancellor  had  referred  it  to  the  Master  to  take  the  account  between  A.  B.  and  the 
assignees,  in  respect  of  such  property,  and  of  its  mismanagement,  and  afterwards, 
upon  his  report,  had  ordered  a  certain  sum  to  be  paid  to  A.  B.  by  the  assignees,  the 
commission  having  previously  been  superseded:  Held,  first,  that  the  jurisdiction  of 
the  Lord  Chancellor,  sitting  in  bankruptcy,  was  not  confined  to  jhe  period  during 
which  the  commission  subsisted ;  secondly,  that  he  had  not  exceeded  his  jurisdiction, 
in  ordering  the  Master  to  take  an  account  as  to  the  mismanagement,  &c.  of  the  pro- 
perty, Dor  in  making  the  assignees  personally  liable,  beyond  the  funds  in  iheir  hands, 
for  such  mismanagement:  Held,  thirdly,  that  the  Ix>rd  Chancellor  had  jurisdiction 
over  all  effects  uken  under  the  commission,  as  well  those  of  strangers  as  of  the 
bankrupt,  and  over  the  assignees,  for  all  acts  done  by  them  in  their  character  of  as- 
aignees,  by  virtue  or  under  colour  of  the  commission:  Held,  fourthly,  that  in  cases 
virfaere  the  Lord  Chancellor  has  jurisdiction  generally,  this  court  has  no  authority  to 
revise  his  order:  Held,  fifthly,  that  no  prohibition  can  be  granted  after  ihe  final 
order  of  the  Lord  Chancellor,  unless  there  be  an  original  want  of  jurisdiction  appa 
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rent  on  the  face  of  the  proceedings.     Quxre,  Wbciher  this  court  have  authority  to 
direct  a  prohibiiion  to  the  Lord  Chancellor  sitting  in  bankruptcy. 

/.  Evans  moved,  on  the  first  day  of  this  term,  for  a  r'jle  nisi 
for  a  prohibition  to  the  Lord  Chancellor,  sitting  in  bankruptcy,  on 
the  ground  that  he  had  proceeded,  without  any  jurisdiction,  to 
make  an  order  for  the  payment  of  2107/.  1*.  6d.  by  Cowan,  on  or 
before  the  first  day  of  this  term.  The  facts  of  the  case  and  the 
points  made  in  argument  were  so  fully  stated  by  the  court  in 
givinpj  their  judgment,  that  it  is  unnecessary  to  state  them.  In 
support  of  the  motion,  the  following  authorities  were  cited  ;  Davy's 
case,  Ld.  Raym.  531,  12  Mod.  331  ;  Ex  parte  Rowton,  17  Ves. 
426  ;  Eyre  v.  Jackson ^  1  Chan.  Rep.  229 ;  Brymer  v.  AtldnSy  1 
Hen.  Bl.  164 ;  Ex  parte  The  Earl  of  Litchfield  and  Another,  1  Atk. 
88 ;  and  4  Inst.  p.  200. 

Cur.  adv.  vulL 
On  this  day  the  judgment  of  the  court  was  delivered  by 
Abbott,  C.  J.  A  motion  was  made  in  this  court  on  Saturday 
last,  on  behalf  of  John  Cowan,  for  a  rule  to  show  cause  why  a  pro- 
hibition should  not  issue  to  the  Lord  Chancellor  sitting  in  bank- 
ruptcy, to  restrain  the  further  proceeding  upon  an  order  made  on 
the  14th  July  last.  In  support  of  this  novel  application,  it  was  stated 
to  us,  that  in  February,  1815,  a  commission  of  bankruptcy  issued 
against  one  T.  G.  Richmond,  who  was  declared  a  bankrupt,  and 
that  John  Cowan,  the  person  now  applying,  and  one  Heapy,  were 
chosen  his  assignees.  Under  this  commission,  possession  was 
taken  of  a  farm  called  CoUingdean,  as  the  supposed  property  of  the 
bankrupt.  Mary  Ann  Hughes  claimed  this  farm,  and  the  property 
thereon,  as  belonging  to  herself,  and  presented  a  petition  to  the 
Vice-Chancellor  in  the  same  year,  which  was  referred  to  the  com- 
missioners who  reported  against  her.  She  also  brought  an  action 
against  the  messenger,  in  which  she  was  nonsuited  ;  and  in  April, 
1816,  the  Vice-Chancellor  dismissed  her  petition.  Pending  this, 
Richmond  brought  an  action  against  the  assignees  to  trj'  the  vali- 
dity of  the  oonimi.ssion,  and  obtained  a  verdict,  for  want  of  proof 
of  the  petitioning  creditor's  debt.  In  May,  1816,  Mary  Ann 
Hughes  presented  a  petition  to  the  Lord  Chancellor,  praying  for 
a  reversal  of  the  Vice-Chancellor's  order,  and  for  restoration  of 
the  property,  &c.  In  August,  1816,  an  order  was  made  to  super- 
sede the  commission,  and  a  writ  of  supersedeas  issued  in  the  fol- 
lowing November.  In  January,  1817,  the  petition  of  M.  A.  H.  was 
heard,  and  the  Lord  Chancellor  then  directed  an  issue  to  be  tried 
in  the  Court  of  Common  Pleas,  upon  the  question  of  her  interest 
in  the  farm,  &c.  ;  and,  upon  the  trial  of  this  issue,  she  obtained  a 
verdict,  establishing  her  interest.  On  the  12th  of  December,  1817, 
the  Lord  Chancellor  made  an  order,  that  Cowan  and  Heapy,  the 
assignees  under  the  commission,  and  one  Wells,  an  auciioneer, 
should  account  before  the  Master  with  M.  A.  H.  in  respect  of  this 
property  taken.  In  July,  1818,  M.  A.  H.  died.  The  petition  was 
afterwards  revived  by  the  executors  of  M.  A.  H.  Proceedings  took 
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place  before  the  Master,  in  pursuance  of  the  order  of  reference  ; 
and,  finally,  on  the  14th  of  July  last,  the  Lord  Chancellor,  upon 
the  master's  report,  ordered  the  sum  of  2107/.  Is.  6d.  to  be  paid 
to  the  executors  of  Mary  Ann  Hughes,  by  Cowan,  Heapy,  and 
Wells,  or  one  of  them,  on  or  before  the  first  day  of  this  term.  It 
was  suggested,  that  this  sum  was  not  merely  the  amount  of  profits 
or  property  actually  received,  but  that  the  master  had  allowed  the 
estimated  value  of  the  farm,  during  a  period  that  the  assignees  had 
kept  the  possession,  and  left  the  land  uncultivated.  This  period 
must  have  been  subsequent  to  the  time  when  the  original  petition 
of  M.  A.  Hughes  was  presented  to  the  Vice-Chancellor.  Some 
other  proceedings  were  mentioned,  which  are  not  important  to  the 
point  before  us.  Indeed,  this  commission,  and  the  proceedings 
under  and  consequential  to  it,  have  engaged  the  attention  of  the 
court  in  many  different  ways  not  material  to  the  present  question. 

It  was  contended,  that  the  Lord  Chancellor,  sitting  in  bankrupt 
cy,  bad  no  jurisdiction  in  this  case,  for  three  special  reasons ;  first, 
because  the  commission  had  been  superseded  before  the  order  was 
made ;  secondly,  because  the  sum  directed  to  be  paid  was  com- 
posed, in  part,  of  something  in  the  nature  of  damages,  which  could 
only  be  ascertained  by  a  jury  in  an  acdonat  law  ;  and,  thirdly,  be- 
cause the  order  was  not  confined  to  a  payment  to  be  made  out  of 
funds  in  the  hands  of  the  assignees,  but  operated  personally  upon 
the  parties  by  whom  the  payment  was  directed  to  be  made.  As 
to  the  first  point,  it  is  impossible  to  say,  that  the  jurisdiction  of 
the  Lord  Chancellor  is  confined  to  the  period  during  which  the 
commission  subsists.  The  greatest  injustice  would  result  from  such 
a  conclusion,  for  then  a  person,  against  whom  a  commission  had 
issued,  which  was  afterwards  found  not  to  be  sustainable,  and 
whose  whole  property  had  been  taken  firom  him  by  colour  of  it, 
must  either  bring  an  action  at  law,  in  which  he  might  lose  half  the 
value  for  want  of  proof,  or  go  through  the  slow  process  of  a  bill 
in  equity, .  for  discovery  and  relief.  A  petition  in  bankruptcy  is 
festinum  remedium,  and  it  contributes  not  less  to  the  saving  of 
expense  than  to  the  saving  of  time.  The  proceeding  under  the 
commission  operates  by  way  of  sudden  seizure  of  property  belong- 
ing or  supposed  to  belong  to  a  bankrupt.  A  process  so  speedy  and 
summary  reauires  to  be  controlled  by  a  speedy  and  summary 
course  of  relief.  If  difficult  questions  of  law  are  found  to  be  in- 
volved in  a  petition,  the  Lord  Chancellor  directs  a  bill  to  be  filed, 
as  well  for  solemn  discussion  as  to  afford  an  opportunity  of  appeal 
from  his  own  judgment.  If  a  doubtful  question  of  fact  occurs,  an 
issue  is  directed,  as  was  done  in  the  present  case.  In  the  present 
case,  indeed,  there  is  a  particular  reason  against  this  objection,  for 
the  original  petition  was  preferred  before  the  commission  was  su- 
perseded. 

In  support  of  the  second  objection,  it  was  contended,  that  the 
jurisdiction  of  the  Ijord  Chancellor  in  bankruptcy  cannot  be  great- 
er than  in  his  Court  of  Equity  upon  bill  and  answer,  and  that  no- 
thing in  the  nature  of  damages  can  be  decreed  in  a  suit ;  and  for 

VOL.  V.  11 


82  Ex  PARTE  Cowan.    M.  T.  1819.  [127 

this  the  case  of  Eyre  v.  Jackson^  1  Chanc.  Rep.  229,  was  cited. 
That  was  a  bill  of  review  to  reverse  a  decree,  and  was  not  a  pro- 
ceeding in  prohibition.     By  the  original  decree,  pronounced  eight 
years  before,  the  then  plaintiffs  had  been  ordered  to  restore  certain 
goods,  &c.,  of  which  they  had  unlawfully  possessed  themselves, 
and  further  to  pay  the  sum  of  400/.     In  this  suit,  they  sought  to 
be  relieved  from  the  400^,  and  obtained  a  reversal  of  the  original 
decree,  pro  tanto.     The  original  decree  appears,  by  the  dates,  to 
have  been  pronounced  during  the  time  of  the  usurpation.     This 
case,  however,  appears  to  us  to  be  wholly  inapplicable  to  the  pre- 
sent, because,  in  the  present  case,  the  mismanagement  occurred  af- 
ter the  presenting  of  the  first  petition,  that  is,  pending  the  litiga- 
tion, and  if  the  Lord  Chancellor  had  jurisdiction  to  order  restitu- 
tion immediately,  it  was  a  necessary  incident  to  such  jurisdiction, 
that  he  should  have  authority  to  compel  the  parties  to  make  good 
all  that  the  complainant  had  suffered  during  the  struggle  to  retain 
the  possession  of  her  property.     This  remark  also  furnishes  an  an- 
swer to  the  third  objection.     It  was  the  neglect  of  the  assignees, 
that  they  did  not  take  care  so  to  manage  and  husband  the  property 
pendente  lite,  as  to  be  able  to  make  full  restitution  without  loss  to 
themselves,  if  restitution  should  be  finally  awarded.     They  should 
have  known,  that  none  of  the  proceedings  which  have  occurred  in 
their  favour  were  final  and  conclusive  upon  the  subject  matter  of 
this  contest.     Another  answer,  however,  and  one  more  proper,  as 
it  respects  the  application  to  this  court,  is,  that  supposing  the 
Lord  Chancellor  to  have  jurisdiction  generally  upon  the  subject  of 
the  petition,  this  court  has  no  authority  to  revise  his  order.     If  the 
Master's  report  was  built   upon   an    erroneous  basis,  exception 
should  have  been  taken  to  it  before  the  Lord  Chancellor,  and  the 
merits  of  each  particular  matter  should  have  been  discussed  be- 
fore him.    It  was  further  contended,  generally,  that  the  Lord  Chan- 
cellor had  no  jurisdiction  in  this  matter.     The  case  of  the  restora- 
tion of  short  bills,  in  Ex  parte  Rowton,  17  Vesey,  426,  was  re- 
ferred to,  and  the  expression  there  used  by  the  Lord  Chancellor, 
"  as  far  as  the  assignees  are  concerned,  I  have  a  right  to  take  order 
for  the  disposition  of  the  effects,"  was  quoted  to  us,  as  showing 
that  the  jurisdiction  was  confined  to  the  effects  of  the  bankrupt. 
But,  upon  a  reference  to  the  case,  it  is  manifest,  that  the  expres- 
sion must  be  understood,  not  of  the  effects  of  the  bankrupt,  but  of 
effects  taken  under  the  commission.     The  petitioners  in  that  case, 
at  the  time  of  preferring  their  petition,  and  upon  the  facts  therein 
stated,   were   not  less  strangers  to  the  commission  than  M.   A. 
Hughes  in  the  present  case.     This  circumstance  excited  a  doubt  in 
the  mind  of  the  Lord  Chancellor,  in  the  first  instance,  as  to  his  ju- 
risdiction upon  petition.     But,  in  the  result  that  doubt  appears  to 
have  been  removed.     And  it  is  obvious,  that  the  bills  restored 
were  not  the  effects  of  the  bankrupt,  for  if  they  had  been,  the  as- 
signees would  have  been  entitled  to  retain  them.     The  present  ap- 
plication has  been  made  to  this  court  after  the  firuil  order  of  the 
Lord  Chancellor,  which  must  be  analogous  to  the  final  decree  or 
judgment  of  a  court ;  and  it  is  a  settled  rule,  that  you  cannot  ap- 
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ply  for  a  prohibition  after  a  judgment  unless  there  be  an  original 
want  of  jurisdiction  apparent  upon  the  face  of  the  proceedings.  It 
would,  indeed,  be  most  injurious  to  a  petitioner,  if  the  assignees 
should  submit  themselves  to  a  jurisdiction,  allow  interlocutory  or- 
ders to  be  made,  an  issue  at  law  to  be  tried,  and  an  account  to  be 
taken  before  a  Master ;  and  then,  when  they  find  the  ultimate  de- 
cision against  them,  that  they  should  be  permitted  to  turn  round 
and  say,  that  the  whole  is  coram  non  judice,  and  void,  and  all  the 
labour  and  expense  of  the  petitioner  thrown  away  in  a  fruitless 
pQrsait.  No  want  of  jurisdiction  appears  in  this  case.  On  the 
contrary,  we  think  the  assignees  are  unquestionably  subject  to 
tbe  control  and  jurisdiction  of  the  Lord  Chancellor  sitting  in 
bankruptcy,  for  all  acts  done  by  them  in  their  character  of  assign- 
ees, by  virtue  or  under  colour  of  the  commission. 

We  have  thought  it  right  to  give  our  more  deliberate  opinion 
upon  this  point.  In  doing  so,  we  wish  not  to  be  understood  as 
giving  any  sanction  to  the  supposed  authority  of  this  court  to  di* 
recta  prohibition  to  the  Lord  Chancellor  sitting  in  bankruptcy. 
We  do  not  decide  against  such  an  authority,  because  we  have  not 
heard  the  question  fully  argued.  It  will  be  time  enough  to  decide 
that  question  when  it  necessarily  arises,  if  ever  it  shall  do  so, 
which  is  not  very  probable,  as  no  such  question  has  arisen  since 
the  institution  of  proceedings  in  bankruptcy,  a  period  little  short 
of  300  years.  If  ever  the  question  shall  arise,  the  court,  whose 
assistance  may  be  invoked  to  correct  an  excess  of  jurisdiction  in 
another,  will,  without  doubt,  take  care  not  to  exceed  its  own. 

Rule  refused. 


The  KING  r.  ROWLAND.— p.  130. 

A  plea  to  a  quo  warranto  stated,  that  an  immemorial  court  leet  was  in  part  holden  in 
tbe  morDing^,  and  in  part  in  the  evening,  and  that  the  custom  had  been  to  elect  the 
mayoral  the  morning  court,  which  burgera  had  been  accustomed  to  be  sworn  into 
the  office  at  the  evening  court,  by  ttie  steward  or  his  deputy.  The  leplication  denied 
ibe  mode  of  election ;  and  the/e  was  also  en  issue  "  not  duly  sworn.'*  At  the  trial,  it 
■ppea'ed,  that,  in  addition  to  tlie  custom  set  out  in  the  plea,  it  had  been  usual  for  the 
bet  jury  to  present,  in  writing,  the  candidate  who  had  most  votes  at  the  morning 
eoon  to  be  rworn  in  by  the  steward  at  the  evening  court ;  but  they  had  no  control 
over  the  poll:  Held,  that  this  was  a  mer^  ministerial  act,  on  their  part,  and  that  it 
wu  DO  eaaential  part  of  the  custom,  and  need  not  be  stated  on  tbe  record. 

Quo  warranto  against  the  defendant,  as  mayor  of  the  borough 
of  Holt,  in  the  county  of  Denbigh.  The  first  plea,  after  stating 
«a  immemorial  court-leet  and  view  of  frank-pledge,  holden  within 
the  borough,  set  out  a  charter  of  the  Earl  of  Arundel  and  Surry, 
of  the  13  H.  4,  confirmed  by  letters  patent  of  Queen  Elizabeth, 
*a<i  accepted  by  the  inhabitants.  It  then  set  out  a  by-law,  that 
the  mayor  and  burgesses,  or  such  of  them  as  chose  to  attend, 
fihoold  aMemble  at  the  coort-leet,  held  within  one  month  after 
Michaelmas,  and  should  elect  one  of  the  burgesses  to  be  mayor 
fot  the  ensuing  year ;  and  that  the  usage  since  the  by-law  had 
heen  oonformable  to  it;  and  that  the  court-leet,  since  the  by- 
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this  the  case  of  Eyre  v.  Jackson,  1  Chanc.  Rep.  229,  was  cited. 
That  was  a  bill  of  review  to  reverse  a  decree,  and  was  not  a  pro- 
ceeding in  prohibition.  By  the  original  decree,  pronounced  eight 
years  before,  the  then  plaintiffs  had  been  ordered  to  restore  certain 
goods,  &c.,  of  which  they  had  unlawfully  possessed  themselves, 
and  further  to  pay  the  sum  of  400/.  In  this  suit,  they  sought  to 
be  relieved  from  the  400/.,  and  obtained  a  reversal  of  the  original 
decree,  pro  tanto.  The  original  decree  appears,  by  the  dates,  to 
have  been  pronounced  during  the  time  of  the  usurpation.  This 
case,  however,  appears  to  us  to  be  wholly  inapplicable  to  the  pre- 
sent, because,  in  the  present  case,  the  mismanagement  occurred  af- 
ter the  presenting  of  the  first  petition,  that  is,  pending  the  litiga- 
tion, and  if  the  Lord  Chancellor  had  jurisdiction  to  order  restitu- 
tion immediately,  it  was  a  necessary  incident  to  such  jurisdiction, 
that  he  should  have  authority  to  compel  the  parties  to  make  good 
all  that  the  complainant  had  suffered  during  the  struggle  to  retain 
the  possession  of  her  property.  This  remark  also  furnishes  an  an- 
swer to  the  third  objection.  It  was  the  neglect  of  the  assignees, 
that  they  did  not  take  care  so  to  manage  and  husband  the  property 
pendente  lite,  as  to  be  able  to  make  full  restitution  without  loss  to 
themselves,  if  restitution  should  be  finally  awarded.  They  should 
have  known,  that  none  of  the  proceedings  which  have  occurred  in 
their  favour  were  final  and  conclusive  upon  the  subject  matter  of 
this  contest.  Another  answer,  however,  and  one  more  proper,  as 
it  respects  the  application  to  this  court,  is,  that  supposing  the 
Lord  Chancellor  to  have  jurisdiction  generally  upon  the  subject  of 
the  petition,  this  court  has  no  authority  to  revise  his  order.  If  the 
Master's  report  was  built  upon  an  erroneous  basis,  exception 
should  have  been  taken  to  it  before  the  Lord  Chancellor,  and  the 
merits  of  each  particular  matter  should  have  been  discussed  be- 
fore him.  It  was  further  contended,  generally,  that  the  Lord  Chan- 
cellor had  no  jurisdiction  in  this  matter.  The  case  of  the  restora- 
tion of  short  bills,  in  Ex  parte  Rowton,  17  Vesey,  426,  was  re- 
ferred to,  and  the  expression  there  used  by  the  Lord  Chancellor, 
"  as  far  as  the  assignees  are  concerned,  I  have  a  right  to  take  order 
for  the  disposition  of  the  effects,"  was  quoted  to  us,  as  showing 
that  the  jurisdiction  was  confined  to  the  effects  of  the  bankrupt. 
But,  upon  a  reference  to  the  case,  it  is  manifest,  that  the  expres- 
sion must  be  understood,  not  of  the  effects  of  the  bankrupt,  but  of 
effects  taken  under  the  commission.  The  petitioners  in  that  case, 
at  the  time  of  preferring  their  petition,  and  upon  the  facts  therein 
Btated,  were  not  less  strangers  to  the  commission  than  M.  A. 
Hughes  in  the  present  case.  This  circumstance  excited  a  doubt  in 
the  mind  of  the  Lord  Chancellor,  in  the  first  instance,  as  to  his  ju- 
risdiction upon  petition.  But,  in  the  result  that  doubt  appears  to 
have  been  removed.  And  it  is  obvious,  that  the  bills  restored 
were  not  the  effects  of  the  bankrupt,  for  if  they  had  been,  the  as- 
signees would  have  been  entitled  to  retain  them.  The  present  ap- 
plication has  been  made  to  this  court  after  the  final  order  of  the 
Lord  Chancellor,  which  must  be  analogous  to  the  final  decree  or 
judgment  of  a  court ;  and  it  is  a  settled  rule,  that  you  cannot  ap- 
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ply  for  a  prohibition  after  a  judgment  unless  there  be  an  original 
want  of  jurisdiction  apparent  upon  the  face  of  the  proceedings.  It 
would,  indeed,  be  most  injurious  to  a  petitioner,  if  the  assignees 
^ould  submit  themselves  to  a  jurisdiction,  allow  interlocutory  or- 
ders to  be  made,  an  issue  at  law  to  be  tried,  and  an  account  to  be 
taken  before  a  Master ;  and  then,  when  they  find  the  ultimate  de- 
cision against  them,  that  they  should  be  permitted  to  turn  round 
and  say,  that  the  whole  is  coram  non  judice,  and  void,  and  all  the 
labour  and  expense  of  the  petitioner  thrown  away  in  a  fruitless 
pnrsait.  No  want  of  jurisdiction  appears  in  this  case.  On  the 
contrary,  we  think  the  assignees  are  unquestionably  subject  to 
the  control  and  jurisdiction  of  the  Lord  Chancellor  sitting  in 
bankruptcy,  for  all  acts  done  by  them  in  their  character  of  assign- 
ees, by  virtue  or  under  colour  of  the  commission. 

We  have  thought  it  right  to  give  our  more  deliberate  opinion 
upon  this  point.  In  doing  so,  we  wish  not  to  be  understood  as 
giving  any  sanction  to  the  supposed  authority  of  this  court  to  di^ 
rect  a  prohibition  to  the  Lord  Chancellor  sitting  in  bankruptcy. 
We  do  not  decide  against  such  an  authority,  because  we  have  not 
heard  the  question  fully  argued.  It  will  be  time  enough  to  decide 
that  question  when  it  necessarily  arises,  if  ever  it  shall  do  so, 
which  is  not  very  probable,  as  no  such  question  has  arisen  since 
the  institution  of  proceedings  in  bankruptcy,  a  period  little  short 
of  300  years.  If  ever  the  question  shall  arise,  the  court,  whose 
assistance  may  be  invoked  to  correct  an  excess  of  jurisdiction  in 
another,  will,  without  doubt,  take  care  not  to  exceed  its  own. 

Rule  refused. 


The  KING  r.  ROWLAND.— p.  130. 

Ai^eatoaqiio  waiTBDtostaied,  that  an  immemorial  court  Icet  was  in  part  holden  in 
the  morning,  and  in  part  in  the  evening,  and  that  the  custom  haJ  been  to  elect  the 
mayor  at  the  morning  court,  which  burgees  had  been  accustomed  to  be  sworn  into 
the  office  at  the  evening  court,  by  the  steward  or  his  deputy.  The  leplication  denied 
the  mode  of  election ;  and  the/e  was  also  on  issue  "  not  duly  sworn.**  At  the  trial,  it 
appea^^ed,  ihar,  in  addition  to  tlie  custom  set  out  in  the  pica,  it  had  been  usual  for  the 
leet  jury  to  present,  in  writing,  the  candidate  who  had  most  votes  at  the  morning 
court  to  be  sworn  in  by  the  steward  at  the  evening  court ;  but  they  had  no  control 
orer  the  poll :  Held,  that  this  was  a  mer^  ministerial  act,  on  their  part,  and  that  it 
was  DO  easential  part  of  the  custom,  and  need  not  be  staled  on  the  record. 

Quo  warranto  against  the  defendant,  as  major  of  the  borough 
of  Holt,  in  the  county  of  Denbigh.  The  first  plea,  after  stating 
an  immemorial  court-leet  and  view  of  frank-pledge,  holden  within 
the  borough,  set  out  a  charter  of  the  Earl  of  Arundel  and  Surry, 
of  the  13  H.  4,  confirmed  by  letters  patent  of  Queen  Elizabeth, 
aad  accepted  by  the  inhabitants.  It  then  set  out  a  by-law,  that 
the  mayor  and  burgesses,  or  such  of  them  as  chose  to  attend, 
should  assemble  at  the  court-leet,  held  within  one  month  after 
Michaelmas,  and  should  elect  one  of  the  burgesses  to  be  mayor 
for  the  ensuing  year ;  and  that  the  usage  since  the  by-law  had 
been  conformable  to  it ;  and  that  the  court-leet,  since  the  by- 
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law,  had  been  in  part  holden  in  the  morning  and  in  part  in  the 
evening,  the  one  being  called  the  morning  and  the  other  the 
evening  court ;  and  that  the  custom  had  been  to  elect  the  mayor 
at  the  morning  court,  "  which  said  burgess  hath  been  used  and 
accustomed  to  be  sworn .  into  the  office  of  mayor  of  the  said 
borough  by  the  steward  of  the  said  lordship  or  his  deputy  for  the 
time  being ;  and  thereupon  hath  used  and  been  accustomed  to  be 
admitted  into  the  office  of  mayor  of  the  said  borough ;  and  being 
elected,  sworn,  and  admitted,  hath,  during  all  the  time,  held, 
exercised,  and  enjoyed  the  same  office."  It  then  stated,  that  on 
the  27th  October,  1818,  a  court-leet  was  held  before  C.  W.  W. 
Wynne,  Esq.,  the  steward,  in  the  morning,  which  was  duly 
adjourned  to  the  evening  of  the  same  day ;  and  that  defendant 
was  duly  elected  at  the  morning,  and  sworn  in  at  the  evening 
court.  The  replication,  after  tendering  issues  on  the  different 
facts  alleged  in  the  plea,  stated  that  "  from  the  time  of  compos- 
ing, constituting,  establishing,  and  making  the  said  supposed 
by-law  in  the  said  first  plea  above  mentioned,  hitherto  the  mode 
of  electing  a  mayor  of  the  said  borough  hath  not  been  according 
to  the  said  supposed  by-law,  in  manner  and  form  as  the  said 
John  Rowland  hath  above  in  his  said  plea  in  that  behalf  alleged. 
And  this,  &c.  ,  Whereupon  issue  is  joined.'*  And  it  also  stated, 
that  "  the  said  John  Rowland  was  not  duly  sworn  into  the  said 
office  of  mayor  in  manner  and  form  as  the  said  John  Rowland 
hath  above  in  that  plea  alleged.  And  this,  &c.  Whereupon 
issue  is  joined.'*  At  the  trial,  at  the  last  Shrewsbury  assizes, 
before  Holroyd,  J.,  the  mode  of  election  set  out  in  the  defend- 
ant's plea  was  proved,  with  this  addition,  that  the  custom  had 
been  to  swear  the  jury  of  the  leet  at  the  morning  court,  and 
then  to  take  the  poll  for  mayor ;  and  that,  at  the  evening  court, 
the  jury  used  to  make  a  written  presentment  of  the  person  who 
had  the  majority  of  votes  to  the  steward  to  be  sworn  in.  On 
the  present  occasion,  the  jury  had  presented  to  the  steward  the 
candidate  opposed  to  the  defendant ;  but  the  latter  having  the 
majority  of  legal  votes,  the  steward  swoje  him  into  the  office  of 
mayor.  It  did  not  appear  that  the  jury  had  ever  exercised  any 
discretion  over  the  poll,  their  office  being  only  to  present  the 
successful  candidate.  Taunton^  for  the  crown,  contended,  that 
there  was  a  material  variance  between  the  statement  and  the 
proof,  and  that  the  presentment  by  the  jury  should  have  been 
stated  in  the  plea.  The  learned  Judge,  at  the  trial,  overruled 
the  objection ;  but  gave  liberty  to  move  to  enter  a  verdict  for  the 
crown,  if  the  court  should  be  of  a  different  opinion.  And  now 
TT.  U.  Taunton  moved  for  a  rule  nisi  accordingly.  Here  the 
presentment  should  have  been  stated  in  the  plea,  being  a  neces- 
sary part  of  the  election.  The  defendant  was  bound  to  set  out 
the  whole  mode  of  election,  and  he  has  not  done  so.  For,  in 
fact,  it  was  not  usual  for  a  person  elected  as  he  was  to  be 
admitted  mayor.  Rex  v.  Leigh,  4  Burr.  2147,  is  an  authority 
to  show,  that  even  though  a  defendant  may  have  a  good  title 
deducible  from  the  record,  still,  if  he  allege  a  prescription,  and 
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fails  to  prove  it,  judgment  must  be  entered  for  the  crown.  Mr. 
Justice  Yates  there  said,  "  The  defendant  must  set  up  a  com- 
plete title,  and  if  he  fails  in  it,  or  in  any  chain  of  it,  judgment 
must  be  given  against  him.**  A  prescription  is  entire,  and  the 
whole  must  be  set  out.  Lovelace  v.  Reynolds^  Cro.  El.  546; 
Waring  v.  Crnffiths,  1  Burr.  441,  A  presentment  is  often  of 
great  importance ;  for,  in  the  case  of  copyhold,  a  surrender 
without  a  presentment  is  altogether  void.  Com.  Dig.  tit.  Copy- 
hold, F.  10,  Burgoyne  v.  Spurling^  Cro.  Car.  273.  [Bayley,  J. 
There  it  is  because  no  surrender  at  all  can  be  taken  out  of  court 
except  by  custom :  and  the  presentment  is  part  of  the  custom.] 
Here  the  election  was  not  perfect  till  there  had  been  a  present- 
ment. At  all  events,  the  crown  is  entitled  to  judgment  upon 
the  issue  "  not  duly  sworn  in  manner  and  form  as  defendant  hath 
alleged;"  because,  certainly,  the  defendant  has  not  been  sworn 
in  the  usual  mode. 

Abbott,  C.  J.  I  think  the  court  ought  not  to  grant  this  rule. 
It  appears  that  all  that  was  alleged  in  the  defendant's  plea  was 
proved.  But  it  is  objected  that  this  proof  was  coupled  with  the 
proof  of  another  material  fact,  viz.,  the  presentment ;  and  that 
this  fact  was  not  alleged  in  the  plea.  Now  it  appears  to  me  that 
this  presentment  was  merely  ministerial  on  the  part  of  the  jury. 
It  was  their  duty  to  present  the  person  having  the  majority  of 
legal  votes ;  and  they  had  no  discretion  on  the  subject.  Their 
written  presentment  was  similar  to  an  entry  made  in  corporation 
books  by  a  town-clerk,  recording,  that  on  such  a  day  and  at  such 
a  time  A.  B.  was  duly  elected.  Such  an  entry  as  this  on  the 
day  of  sw^earing  in,  it  may  often  be  customary  for  the  town-clerk 
to  read  as  a  matter  of  ceremony.  But  it  is  no  material  part  of 
the  appointment ;  and  not  being  so,  it  needs  not  to  be  alleged  in 
a  defendant's  plea.  I  think,  therefore,  that  there  is  no  ground 
for  disturbing  this  verdict. 

Bayley,  J.,  concurred. 

HoLROYD,  J.  If  this  presentment  were  an  essential  part  of 
the  custom,  it  would  put  it  in  the  power  of  the  jury  to  defeat 
any  election.  The  foundation  of  the  mode  of  election  is  the  by- 
law, which  is  wholly  silent  as  to  any  presentment.  And  if  the 
presentment  had  its  origin  in  a  subsequent  by-law,  that  should 
have  been  replied  by  the  crown. 

Best,  J.,  concurred. 

Rule  refused. 
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FOX,  Administrator  of  MARY  FISH,  deceased,  v.  FISHER 
and  Another,  Assignees  of  THOMAS  FISH,  a  Bankrupt- 
—p.  135. 

Where  a  person,  entitled  to  take  ont  letters  of  administration,  neglected  to  do 
so,  but  remained  in  possession  of  the  goods  of  the  intestate,  and  being  so  in 
possession,  became  a  bankrupt,  and  a  creditor  of  the  intestate,  afterwards 
took  oat  letters  of  administration,  and  claimed  the  goods  from  the  assignees : 
Held,  that  these  goods  were  within  21  Jac.  c.  19,  being  property  in  the  pos- 
session, order,  and  disposition  of  the  bankrupt,  with  the  consent  of  the  true 
owner,  and  that  the  assignees  were  therefore  entitled  to  them. 

Trover  for  household  furniture.  Plea,  general  issue.  At  the 
trial  at  the  last  Summer  assizes  for  the  county  of  Dorset,  before 
Graham,  B.,  the  following  facts  appeared :  Mary  Fish  kept  an 
inn  at  Bridport,  and  having  died  intestate  in  1807,  Thomas  Fish, 
her  son,  took  possession  of  the  inn  and  all  its  furniture,  &c., 
which  he  continued  to  carry  on  for  his  own  profit  till  February, 
1819,  when  he  became  bankrupt,  and  the  defendants,  as  his  as- 
signees, took  possession  of  the  goods  and  sold  them.  T.  Fish 
never  took  out  letters  of  administration  to  his  mother's  effects. 
In  1806,  Mary  Fish  became  bound  as  surety  in  a  bond  for  400Z. 
to  Sir  Evan  Nepean,  and  the  bond  having  been  forfeited,  the 
plaintiff,  as  agent  of  Sir  E.  N.,  took  out  letters  of  administration 
to  Mary  Fish,  on  the  19th  May,  1819,  and  claimed  the  property 
in  that  character.  At  the  time  of  the  death  of  Mary  Fish  in 
1807,  she  left  two  sons,  Thomas  and  William,  surviving  her ;  but 
William  died  on  the  24th  December,  1818,  previously  to  the 
bankruptcy  of  Thomas.  The  learned  Judge,  at  the  trial,  was  of 
opinion  that  this  case  fell  within  21  Jac.  c.  19,  as  being  property 
by  the  consent  of  the  true  owner,  in  the  possession,  order,  and 
disposition  of  the  bankrupt,  and  directed  a  nonsuit.     And  now 

Pell^  Serjt.,  moved  for  a  rule  nisi  to  set  aside  the  nonsuit, 
and  to  enter  a  verdict  for  the  plaintiff  for  the  amount  of  the 
goods  which  had  been  ascertained  at  the  trial.  He  contended 
that,  in  this  case,  there  was  no  true  owner  who  could  give  such 
consent  as  was  necessary.  The  only  person  who  could  be  con- 
sidered as  filling  that  character  was  the  ordinary.  But  he  has 
only  a  power  to  convey,  and  no  property  vests  in  him  so  as  to 
enable  him  to  give  consent.  The  case  of  Fairclaim^  on  the  de- 
mise of  AlleUy  V.  Little,  in  C.  P.  H.  58  G.  3,  is  in  point ;  there 
it  was  held,  in  an  action  of  ejectment,  that  twenty  years  un- 
disturbed possession  was  not  sufiScient  to  bar  the  action,  the 
party  entitled  to  administration  having  only  become  so  lately, 
and  having  taken  out  letters  of  administration  within  a  short 
period  previously  to  the  commencement  of  the  action ;  yet  there 
it  was  contended  that  it  was  a  possession  for  twenty  years  with 
consent  of  the  ordinary.  But  the  Court  of  Common  Pleas  held 
that  not  to  be  sufficient. 

Abbott,  C.  J.     Here  the  son  was  entitled  to  take  out  letters 
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of  administration  to  his  mother,  and  if  he  had  so  done,  he  would 
have  vested  in  himself  a  complete  legal  right.  Now,  a  creditor 
of  the  mother  might  either  have  brought  an  action  against  him 
as  executor  de  son  tort,  or  might  have  cited  him  before  the  eccle- 
siastical Court,  to  show  cause  why  the  creditor,  and  not  the  son, 
should  be  constituted  administrator.  Neither  of  these  things  was 
done,  and  the  son  continued  in  possession  of  these  goods  for 
nearly  twelve  years.  I  think,  therefore,  that  these  goods  were 
clearly  within  21  Jac.  c.  19,  as  being,  with  the  consent  of  the 
true  owner,  in  the  possession,  order,  and  disposition  of  the  bank- 
rupt. The  case  cited  is  distinguishable,  because  there  the  person 
in  possession  was  not  entitled  to  take  out  letters  of  administra- 
tion ;  but  here,  the  bankrupt  was  so  entitled.  I  think  the  non- 
suit was  right. 

Bayley,  J.  If  we  were  to  hold  that  a  possession  of  this  sort 
could  be  defeated  by  administration  subsequently  taken  out,  we 
ehould  make  an '  end  of  the  statute  of  James.  The  possession 
here  would  naturally  induce  the  creditors  to  suppose  that  the 
goods  were  the  bankrupt's  property,  and  that  he  had,  if  neces- 
sary, taken  out  the  letters  of  administration,  as  he  was  entitled 
to  do.  There  are  cases  which  show  that  where  an  executor  uses 
goods  belonging  to  a  testator  as  his  own,  those  goods  may  be 
seized  under  an  execution  against  the  executor.  Here  the  bank- 
rupt had,  for  nearly  twelve  years,  possession  of  these  goods,  with 
the  consent  of  all  who  were  entitled  to  dispute  it  with  him,  and 
that  is  enough  to  satisfy  the  words  of  the  statute. 

HoLROYD  and  Best,  Js.,  concurred. 

Rule  refused. 


HUCKVALE  and  Another,  Assignees  of  ATKINS,  a 
Bankrupt,  v.  KENDAL.— p.  137. 

AAer  deltverj  of  an  amended  declaration,  a  demand  of  a  plea  is  not  necessary 
to  entitle  a  party  to  sign  judgment. 

Abraham  had  obtained  a  rule  nisi  for  setting  aside  the  judg- 
ment signed  in  this  case  for  irregularity  with  costs.  It  appeared 
that  the  action  had  been  commenced  in  Hilary  term,  and,  after 
some  intermediate  proceedings,  the  defendant  ultimately  pleaded 
the  geiui al  issue,  and  gave  notice  of  disputing  the  bankruptcy. 
On  the  liiiih  May  plaintiffs  took  out  a  summons  to  amend  the 
declaration,  which,  on  the  22d  May,  was  allowed,  on  payment 
of  costs.  The  costs  were  taxed  on  the  24th  May.  On  the  26th 
May  the  defendant's  attorney  called  at  the  office  of  the  plaintiff's 
agent  and  desired  that  he  would  reply  to  his  plea  of  the  general 
issue.     On  the  4th  June  the  amended  declaration  was  delivered, 
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and,  on  the  11th  Jnne,  a  rule  to  plead  given :  judgment  was 
signed  on  the  22d  June.     There  was  no  demand  of  a  plea. 

Casberd  showed  cause,  and  contended  that  the  demand  of  a 
plea  was  not  necessary  in  the  case  of  an  amended  declaration  ; 
because  there  the  party  is  under  terms  to  plead  within  a  specific 
time,  and  for  this  he  cited  Pearson  v.  Reynolds^  4  East,  571, 
and  Baker  v.  JSTaH,  1  Taunt.  538.  And,  besides,  there  was  no 
available  plea  in  this  case  at  all ;  for  the  general  issue,  which  had 
been  pleaded  to  a  former  declaration,  was  at  an  end. 

Abraham,  contra.  The  defendant's  attorney  requested  a  reply 
to  the  general  issue,  after  the  declaration  had  been  amended, 
which  showed  therefore  that  he  meant  to  abide  by  that  plea  to 
the  amended  declaration.  Then,  as  to  the  demand  of  a  plea,  the 
cases  cited  are  different  from  the  present ;  for,  in  them,  the  de- 
fendant has  express  notice  of  the  time  allowed. 

Per  Curiam,  The  application  of  the  defendant's  attorney  was 
previous  to  the  delivery  of  the  amended  declaration.  It  is  not 
possible,  therefore,  to  say,  that  there  was  a  plea  in  the  office 
when  the  judgment  was  signed.  And,  as  to  the  other  point, 
there  being  no  authority  to  show  that  there  must  be  a  demand 
of  a  plea  in  such  a  case  as  the  present,  we  do  not  think  it  right 
to  introduce  such  a  useless  ceremony. 

Rule  discharged  with  costs. 


BRITTAIN  t;.  The  CROMFORD  Canal  Company.— p.  139. 

Where,  by  a  canal  act,  a  toll  of  1«.  per  ton  was  imposed  npon  all  coal,  &c.,  nayi- 
gated  upon  any  part  of  the  canal,  from  a  place  A.,  or  from  any  place  within 
two  miles  thereof:  Held,  that  this  only  applied  to  voyages  commencing  with- 
in those  limits,  and  that  no  such  toll  was  payable  for  coal  loaded  at  a  place 
more  than  two  miles  from  A.,  although  conveyed  upon  a  part  of  the  canal 
within  two  miles  of  A. 

Trespass  for  seizing  and  detaining  plaintiff's  barge.  Plea, 
general  issue.  The  justification  of  the  defendants  depended  on 
a  claim  of  an  additional  toll  of  one  shilling  per  ton  gross  tonnage, 
on  coal  and  coke  navigated  upon  a  certain  part  of  the  Gromford 
canal.  The  clause  under  which  the  claim  was  made  was  as  fol- 
lows :  *'  For  all  coal  and  coke  which  shall  be  navigated,  carried, 
and  conveyed  upon  any  part  of  the  said  intended  canal  from 
the  place  where  the  said  canal  shall  cross  the  River  Amber,  or 
from  any  place  within  two  miles  thereof,  and  passing  in  the  di- 
rection towards  Cromford,  the  further  sum  of  one  shilling  per 
ton."  At  the  trial  at  the  last  Derby  assizes,  before  Abbott,  C. 
J.,  it  appeared  that  the  plaintiff's  barge,  having  commenced  her 
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voyage  at  a  place  more  than  two  miles  from  the  point  mentioned 
in  the  above  clause,  had  been  navigated  on  a  part  of  the  Crom- 
ford  canal,  with  coal  and  coke  on  board,  within  the  specified 
distance,  and  that  she  was  passing  in  the  direction  towards  Crom- 
ford.  The  learned  Judge,  at  the  trial,  thought  that  tliis  did  not 
make  the  plaintiff  liable  to  paj  this  additional  toll.  The  plain- 
tiff, therefore,  had  a  verdict.     And  now 

N.  6r.  Clarke  moved  for  a  new  trial,  on  the  ground  that  the 
learned  Judge  was  mistaken  in  his  construction  of  the  clause. 

Abbott,  C.  J.  I  thought,  at  the  trial,  that  the  words  "  navi- 
gated from,"  used  in  this  clause,  denoted  a  voyage  from  the 
place  where  the  goods  were  loaded  on  board  the  barge.  I  think 
80  still.  That  place,  in  the  present  case,  was  not  within  two 
miles  of  the  point  specified  in  the  clause,  and^  therefore,  the 
plaintiff  was  not  liable  for  the  additional  toll. 

Baylet,  J.  The  ground  for  this  toll  was,  that  great  expense 
was  incurred  by  the  company,  in  making  this  particular  part  of 
the  canal.  And,  as  persons  who  travelled  only  a  short  distance 
on  the  canal,  would  pay  only  a  small  toll,  the  legislature  pro- 
vided, that  if  that  short  distance  was  in  this  particular  spot,  they 
should  pay  an  additional  toll.  That  reason,  however,'  does  not 
apply  to  persons  who  come  from  a  distance,  and  whose  ordinary 
payments,  therefore,  are  more  considerable.  I  think,  therefore, 
that  the  legislature,  in  using  this  mode  of  expression,  must  have 
contemplated  a  voyage  commencing  within  the  specified  limits. 
Our  construction  may,  perhaps,  be  inconvenient  in  cases  where 
that  voyage  commences  just  beyond  the  limits,  but  we  cannot 
make  a  new  toll. 

HoLROYD,  J,  The  words  of  a  clause  of  this  sort  ought  to  be 
perfectly  clear,  before  we  impose  a  fresh  tax  on  that  part  of  the 
public  using  this  canal. 

Best,  J.,  concurred.  Bule  refused. 
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MOUIs^TSTEPHEN    and    Others   v.   BROOKE  and   Others.— 

p.  141. 

Where,  in  a  deed  between  defendants  and  a  third  person,  defendants  acknowledged, 
within  six  years,  the  existence  of  a  debt,  and  the  plaintiffs  were  wholly  strangers  to 
the  deed :  Held,  this  was  sufficient  to  take  the  case  out  of  the  statute  of  lirniiaiions. 

Assumpsit  by  plaintiffs,  as  endorsees,  against  the  defendants,  as 
acceptors  of  four  bills  of  exchange  drawn  by  one  Mills.  Plea, 
statute  of  limitations.  The  bills  were  drawn  in  1807  and  1808.  In 
order  to  take  the  case  out  of  the  statute,  the  plaintiffs  put  in  a  deed 
between  Mills  and  tlie  defendants,  dated  June  20,  1812,  in  which 
Mills  and  a  person  by  the  name  of  Shiles  covenanted  that  they 
would  indemnify  the  defendants  against  the  payment  of  these  in- 
dividual bills,  which  were  recited  in  the  deed  to  be  then  outstand- 
ing and  unpaid.  The  action  was  commenced  within  six  years  af- 
ter the  execution  of  this  deed  by  the  defendants.  Abbott,  C.  J., 
who  tried  the  cause,  thought  that  this  was  sufficient  to  take  the 
case  out  of  the  statute  of  limitations,  and  the  plaintiffs,  according- 
ly, obtained  a  verdict.     And  now 

Gumey  moved  to  enter  a  nonsuit.  The  question,  in  this  case,  is, 
•whether  this  can  be  taken  out  of  the  statute  of  limitations,  by  a 
deed  to  which  the  plaintiffs  were  no  parties,  and  w^ith  which  they 
had  nothing  to  do.  There  was,  therefore,  nothing  from  whence 
a  promise*  to  the  plaintiffs  to  pay  the  debt  could  be  implied. 

Abbott,  C.  J.  The  statute  was  passed  to  protect  persons  who 
were  supposed  to  have  paid  the  debt,  but  to  have  lost  the  evidence 
of  such  payment.  Here,  however,  there  is  no  such  thing,  for 
there  is  a  solemn  acknowledgment  of  the  existence  of  the  debt 
within  six  years,  the  legal  effect  of  which  is,  to  raise,  of  itself,  a 
promise  to  pay  the  debt. 

Rule  refused. 


MARRIAGE  v.  LAWRENCE.— p.  142. 

An  entry  in  the  pobiic  books  of  a  coqioration,  is  not  evidence  for  them,  unless  it  be  an 
entry  of  a  public  nature. 

Trespass  for  taking  three  sacks  of  wheat.  Pleas,  the  general 
issue  and  several  justifications,  in  which  the  defendant  justified  as 
water-bailiff  of  the  borough  of  Maiden,  in  the  county  of  Essex,  and 
the  question  was,  as  to  the  right  of  the  corporation  of  that  place 
to  certain  tolls.  At  the  trial  before  Garrow,  B.,  at  the  last  assizes 
for  the  county  of  Essex,  the  defendant,  in  support  of  his  case,  of- 
fered in  evidence  an  entry  from  the  books  of  the  corporation,  da- 
ted'18th  year  of  Hen.  8,  entitled,  "  Maiden.  Curia  Electionis  of- 
ficiariorum  ibidem  tenta  die  Veneris  primo  post  festum  Epipha- 
nise  domini  anno  R.  Henrici  8."  13mo.  The  entry  was  to  the  fol- 
lowing effect :  It  stated,  that  two  ships  loaded  with  coal,  had,  on 
the  17th  June  preceding,  arrived  within  the  liberties  of  the  bo- 
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rou^h;  and  that  the  master  had,  without  any  license  from  the 
bailifis  of  the  borough,  and  without  paying  any  fine,  delivered  cer- 
tain chaldrons  of  the  coal,  and,  after  having  been  warned  of  this 
infringement  of  the  rights  of  the  borough,  had  proceeded  to  finish 
the  delivery  of  their  cargo  ;  upon  which  the  bailiflf  and  council  of 
the  borough  assembled  in  the  Motehall,  on  the  23d  June,  and  af- 
ter consulting  the  charter  of  the  corporation,  resolved  to  seize  the 
ships.  The  ships  having  been  seized,  their  masters,  William  Blocks- 
man  and  John  Styngatt,  afterwards  came  and  admitted  their  of- 
fence, and  submitted  themselves  to  the  bailiffs.  It  then  stated  a 
fine  of  40^,  imposed  by  the  bailiflTs,  of  which  36^.  was  remitted,  and 
4*.  paid.  The  entry  was  signed  P.  Goldbourne,  clericus  burgi 
praedicti.  The  books  in  which  this  entry  was  found  were  the  pub- 
lic books  of  the  corporation,  and  contained  the  records,  &c.  of  their 
sessions,  which,  by  the  charter  of  the  borouo;h,  they  were  entitled 
to  hold.  The  learned  Judge  rejected  the  evidence,  and  the  plain- 
tiff obtained  a  verdict. 

Taddy^  Serjt.,  now  moved  for  a  new  trial,  upon  the  ground 
of  the  rejection  of  this  evidence.  The  books  were  of  a  public 
nature,  and  were,  therefore,  receivable  in  evidence.  It  may  be 
admitted,  that  a  corporation  is,  as  to  its  private  rights,  in  the 
same  situation  as  any  individual.  But  this  entry  is  a  record  of 
a  public  transaction,  in  which  a  fine  has  been  imposed  for  a 
breach  of  duty ;  and  it  is  found  in  the  corporation  books,  in  which 
all  their  public  transactions  are  recorded,  and  where  the  account 
of  what  takes  place  at  their  sessions  is  to  be  found.  Books  of 
this  sort  were  considered  as  evidence  in  The  Mayor  of  Hull  v. 
Horner^  Cowp.  102;  and  in  Viner'a  Abridgment^  vol.  12,  p. 
90,  placitum  16,  it  is  held,  that  the  common  books  of  a  corpora- 
tion are  evidence,  in  regard  they  contain  a  register  of  their 
public  transactions ;  and  for  this,  the  case  of  Thetford  is  cited, 
and  Itex  v.  Motherselly  1  Str.  93,  is  to  the  same  effect. 

Abbott,  C.  J.  It  seems  to  me  that  this  evidence  was  rightly  re- 
jected. This  was  no  more  than  a  minute  made  by  a  party  in  his 
own  memorandum-book,  and  it  was,  in  fact,  making  evidence  for 
himself.  It  is  said  these  were  public  books  in  which  this  entry  was 
found  ;  but  they  were  not  public  books  for  all  purposes.  If  this 
entry  had  been  of  a  public  nature,  it  would  have  been  different ; 
but  this  not  being  so,  the  rules  of  evidence  require  that  it  should 
not  be  received. 

Bayley,  J.  This  falls  within  the  rule  of  evidence,  which  prohi- 
bits a  party  from  making  evidence  for  himself.  If  a  corporation 
enter  their  own  private  business  in  the  public  court-book,  that  cir- 
cumstance will  not  alter  the  nature  of  the  entry  ;  for  if  the  entry 
apply  to  private  transactions  alone,  it  will  still  fall  within  the  rule 
applicable  to  private  books,  which  cannot  be  given  in  evidence  for 
the. party  to  whom  they  belong. 

HoLROYD,  J.  The  book  in  which  the  entry  is  made  can  make  no 
difference,  for  it  will  not  make  the  entry  of  a  public  nature  because 
it  is  found  in  a  public  book ;  and  if  it  be  of  a  private  nature,  it  is 
not  receivable  in  evidence. 

Best,  J.,  concurred.  r^I^  refused. 
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PROCTOR  V.  MANWARING.— p.  145. 

The  statate  55  G.  8,  c.  1S7»  s.  6,  only  prohibits  churchwardens  or  overseers 
from  supplying  the  workhouse,  or  the  poor  of  the  parish  generally ;  and  there- 
fore, where  an  overseer,  receiying  an  order  for  the  relief  of  J.  S.,  an  individual 
pauper,  paid  J.  S.  part  in  money,  and,  by  the  consent  of  J.  S.,  gave  her 
the  remainder  in  goods  from  his  shop :  Held,  that  he  was  not  liable  to  the 
penalty  of  100/.  imposed  by  the  act 

Debt  for  penalties  under  65  G.  8,  c.  137,  s.  6.  The  first 
count  of  the  declaration  stated,  that  the  defendant  was  duly  ap- 

Eointed  overseer  for  the  borough  of  Leominster,  in  the  county  of 
[ereford ;  and  that,  during  the  time  he  retained  such  appoint- 
ment as  aforesaid,  he  did,  in  his  own  name,  provide,  furnish,  and 
supply,  for  his  own  profit,  certain  goods  for  the  support  and 
maintenance  of  the  poor  of  the  said  borough.  The  other  counts 
varied  the  statement  of  defendant's  liability.  Plea,  general  issue. 
At  the  trial  at  the  last  assizes,  for  the  county  of  Hereford,  before 
RiCHARDSOX,  J.,  there  were  several  charges  made  against  the 
defendant,  which  received  an  answer  in  fact.  But  there  was  one 
wholly  uncontradicted  in  evidence.  Anne  Williams,  a  pauper  of 
the  borough,  was  in  the  habit  of  receiving  8«.  6rf.  per  week  re- 
lief; and  it  was  proved  that  the  defendant,  who  kept  a  chandler's 
shop,  paid  her  allowance  on  several  occasions,  partly  with  goods 
from  his  shop,  and  partlv  in  money.  The  learned  Judge  told 
the  jury,  that,  in  his  opmion,  the  act  was  intended  to  prohibit 
overseers  from  supplying  the  parish  generally;  or  perhaps  it 
might  include  a  case  where  a  pauper  had  been  constrained  to 
take  a  part  in  goods,  but  he  left  it  to  them  to  say,  whether  or 
not  this  had  been  consented  to  voluntarily  by  the  pauper ;  telling 
them,  that,  if  that  were  so,  he  was  of  opinion,  that  it  was  clearly 
not  within  the  act  of  parliament.  The  jury  were  of  opinion, 
that  the  pauper  had  voluntarily  consented  to  take  part  in  goods 
and  part  in  money,  and  found  a  verdict  for  the  defendant.  And 
now 

Pedke  moved  for  a  new  trial,  on  the  ground  of  a  misdirection 
of  the  learned  Judge ;  and  he  contended,  that  the  act  amounted 
to  a  total  prohibition  of  all  dealings  with  paupers,  by  the  over- 
seers. The  influence  which  such  persons  necessarily  possess,  is 
such  as  will  compel  paupers  to  submit  to  impositions;  and  a 
half  voluntary  consent  will  be  given,  which  it  was  the  object  of 
this  act  to  prevent.  The  words  of  the  sixth  section  are  not 
merely  that  overseers  shall  not  furnish  goods  to  the  workhouses 
for  their  own  profit,  but  also  are,  "  or  otherwise,  for  the  support 
and  maintenance  of  the  poor,"  which  seem  to  include  every  pos- 
sible case.  The  voluntary  consent  of  the  pauper  was  therefore 
immaterial,  and  ought  not  to  have  been  left  to  the  jury. 

Abbott,  C.  J.  This  being  a  penal  clause  in  this  act  of  par- 
liament, must  not  be  extended  by  construction,  and  though  there 
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may  be  cases  suggested,  falling  within  the  mischief  intended  to 
be  prevented  by  the  legislature,  yet,  if  they  have  not  used 
proper  words,  so  as  to  include  them  within  the  prohibition,  it  is 
not  competent  for  the  Court  to  extend  the  act  of  parliament  to 
them  by  construction.  Now  the  words  are,  "  That  no  church- 
warden or  overseer  shall,  under  the  pain  of  forfeiting  lOOZ., 
either  in  his  own  name  or  in  the  name  of  any  other  person, 
provide,  furnish,  or  supply,  for  his  own  profit,  any  goods  for  the 
use  of  any  workhouse,  or  otherwise,  for  the  support  and  main- 
tenance of  the  poor  in  any  parish,  &c.,  for  which  he  shall  be 
appointed  overseer,  during  the  time  of  his  appointment ;  nor  be 
concerned,  directly  or  indirectly,  in  furnishing  or  supplying  the 
same,  or  in  any  contract  relating  thereto."  Now  it  appears 
from  the  expression,  "for  the  use  of  any  work-house,*'  and  after- 
wards from  that  of  "the  support  of  the  poor,'*  that  the  poor 
generally,  and  not  individuals  of  that  class,  are  intended  to  be 
included  within  those  words.  An  overseer,  therefore,  cannot 
contract  for  the  work-house,  nor  can  he,  if  there  should  be  an 
inclement  season,  during  which  it  might  be  considered  desirable 
to  furnish  a  general  supply  of  coals  or  blankets  to  the  poor,  be 
the  person  to  furnish  such  articles  to  the«parish.  The  exception 
seems  to  me  to  fortify  this  view  of  the  case,  by  which  two  jus- 
tices are  authorized,  in  case  no  person  can  be  found  within  a 
convenient  distance  competent  to  undertake  the  supply  of  such 
articles  for  such  workhouse  for  the  use  of  the  poor  there,  by  cer- 
tificate, to  permit  an  overseer  to  contract  and  agree  for  such 
supply.  So  that  it  seems  to  have  been  the  intention  of  the 
legislature,  only  to  prohibit  overseers  from  being  contractors  for 
the  general  supply  of  the  poor ;  and  the  word  "  there"  distinctly 
shows,  that  this  part  of  the  clause  is  applicable  only  to  the  poor 
who  are  in  the  workhouse.  This,  therefore,  narrows  the  con- 
struction of  the  previous  part  of  the  clause.  I  think,  therefore, 
that  the  case  which  was  proved,  does  not  fall  within  the  act  of 
parliament.  It  would  have  been  very  easy  for  the  legislature, 
had  they  so  intended  it,  to  have  said,  that  it  should  not  be  law- 
ful for  an  overseer  to  deliver  to  any  pauper  articles  in  lieu  of 
money  ordered  for  relief,  but  they  have  not  so  expressed  them- 
selves. I  am,  therefore,  of  opinion,  that  there  should  be  no  rule 
granted  in  this  case. 

Baylby,  J.  I  am  of  the  same  opinion.  The  object  of  the 
act  was,  to  prevent  imposition  upon  the  parish  by  the  overseers. 
If,  therefore,  goods  are  required  for  the  parish  workhouse,  or  if 
any  other  general  supply  for  the  poor  is  wanted,  the  overseer  is 
not  to  furnish  that  supply ;  but  it  seems  to  me,  these  are  the 
onl;  cases  contemplated  by  the  act.  Where  a  pauper  carries  an 
order  for  relief  to  the  overseer,  he  has  a  right  to  demand  it  in 
money ;  and,  in  case  of  refusal,  has  a  speedy  remedy,  by  com- 
plaint to  the  justice  who  made  the  order.  If  the  conduct  of  the 
overseer  in  selling  the  articles  be  oppressive,  the  justice  may 
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panish  him  for  it ;  but,  if  the  overseer  be  absolutely  prohibited 
from  selling,  it  might  be  an  hardship  upon  the  pauper.  For 
there  being  no  words  distinguishing  the  case  of  money  laid  out 
by  the  pauper,  after  full  payment  by  the  overseer,  from  that  of 
a  payment  partly  in  goods  and  partly  in  money,  a  pauper  might 
be  compelled,  in  case  the  overseer  kept  the  only  shop  in  the 
village  where  the  articles  were  supplied,  to  go  to  a  very  incon- 
venient distance,  for  the  purpose  of  purchasing  them  from  some 
one  else. 

HoLROTD,  J.  However  desirable  it  may  perhaps  be  to  pre- 
vent the  mischief  attending  such  cases  as  the  present,  yet  we 
cannot  extend  a  penal  statute  so  as  to  bring  this  case  within  it. 
The  words  of  the  statute  appear  to  me  applicable  only  to  a 
general  supply  of  the  poor  by  the  parish  officers.  This  cafie, 
therefore,  does  not  fall  within  the  act. 

Best,  J.,  concurred. 

Rule  refused. 


DOE,  on  the  demise  of  HOWSON,  v.  WATERTON.— p.  149. 

A  conveyance  of  copyhold  lands  to  charitable  uses,  in  the  lifetime  of  the  party, 
is  within  9  G.  2,  c.  86,  and  therefore  must  be  made  with  the  formalities 
required  by  that  act  The  Court  will  not,  even  after  a  long  and  undisturbed 
eigoyment,  presume  a  bargain,  and  sale,  and  enrolment  of  the  same  in  Chan- 
cery :  Qusere,  if  it  would  be  sufficient,  in  the  case  of  copyhold,  to  declare  the 
uses  by  a  deed,  conformably  to  9  G.  2,  c.  86,  and  to  cause  such  deed  to  be 
enrolled  in  Chancery. 

Ejectment.  The  case  was  tried  at  the  last  Summer  assizes 
for  the  county  of  York,  before  Wood,  B.  The  following  facta 
appeared  :  Robert  Toward,  being  seised  of  the  premises,  which 
were  copyhold  of  the  manor  of  Kothwell,  surrendered  them  by 
writing  dated  19th  July,  1743,  into  the  hands  of  the  lord  of  the 
manor,  '^  To  the  use  of  certain  persons  therein  named,  their  heirs 
and  assigns  for  ever ;  in  trust,  nevertheless,  to  and  for  the  use, 
benefit,  and  habitation  of  the  poor  of  the  town  of  Rothwell  for 
ever.'*  The  trustees  were  duly  admitted  at  a  Court  holden 
October  12, 1743.  The  lessor  of  the  plaintiff  was  the  eldest  son 
of  the  last  surviving  trustee,  who  died  in  1786,  and  he  was  duly 
admitted  tenant  upon  the  inquisition  of  the  homage  upon  the 
like  trusts  upon  20th  October,  1813.  No  evidence  was  given 
to  show  when  Robert  Yoward  died.  At  the  trial,  Jffullock, 
Serjt.,  for  the  defendants,  objected  that  this  surrender  was  void 
by  the  statute  of  9  G.  2,  c.  36,  none  of  its  provisions  having 
been  complied  with,  and  he  cited  Arnold  v.  Chapman^  1  Yes. 
Sen.  108,  to  show  that  copyhold  lands  were  within  that  act. 
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The  learned  Judge,  being  of  the  same  opinion,  directed  a  non- 
suit.    And  now 

Tindal  moved  for  a  new  trial.  He  contended,  that  though  a 
devise  of  copyhold  was  held  to  be  within  the  statute  9  G.  2,  c. 
86,  in  the  case  of  Arnold  v.  Chapman ;  yet,  in  this  case,  the 
gift  is  not  by  will,  but  by  conveyance  in  the  lifetime  of  the 
party,  and  a  conveyance  of  copyhold  is  not  within  the  statute. 
The  statute  directs  that  such  conveyances  shall  be  made  by  deed 
indented,  sealed,  and  delivered  twelve  months  before  the  death 
of  the  party,  and  enrolled  in  Chancery  within  six  months  of  its 
execution.  But  a  copyhold  estate  cannot  pass  by  bargain  and 
sale,  enrolled,  and,  therefore,  it  follows,  that  it  was  not  included 
within  the  act.  And  it  is  not  within  the  mischief  intended  to  be 
remedied.  For  a  copyhold  does  not  pass  by  a  private  convey- 
ance, but  by  surrender,  which  is  a  public  act,  done  openly  in  the 
lord's  court.  But,  secondly,  the  statute  does  not  make  void  the 
legal  estate,  and  therefore,  as  the  plaintiff  has  been  admitted,  he 
may  recover  at  law,  Doe^  dem.  Toone^  v.  Copestake,  6  East,  331. 
Supposing,  however,  that  a  bargain  and  sale  and  enrolment  are 
necessary,  they  may,  after  so  long  an  enjoyment,  be  presumed 
to  have  existed;  Mayor  of  KingHon  v.  Sornery  Cowp.  102; 
Rex  V.  Loiig  Buckby^  7  East,  45.  And,  as  to  the  objection, 
that  it  did  not  appear  that  the  surrenderor,  in  this  case,  sur- 
vived for  a  year  after  the  surrender,  it  is  sufficient  to  say,  that, 
as  it  appears  he  was  alive  when  the  surrender  took  place,  the 
court  will  also  presume  that  he  continued  alive  for  a  twelve- 
month afterwards. 

Abbott,  C.  J.  The  case  of  Arnold  v.  Chapman^  which  has 
been  cited,  is  a  distinct  authority  to  show,  that  copyhold,  as  well 
as  freehold  lands,  are  within  the  operation  of  the  9  6.  2,  c.  36. 
And  if  it  were  perfectly  clear,  that  it  was  possible,  for  the  mode 
of  conveyance  pointed  out  by  the  statute  to  be  adopted,  in  the 
case  of  copyhold,  the  only  consequence  that  would  follow  would 
be,  that  the  statute  would  absolutely  prohibit  any  conveyance  of 
copyhold  to  charitable  uses.  But  it  would,  by  no  means,  be  a 
legitimate  consequence,  that  copyhold  lands  could  lawfully  be 
conveyed  without  the  formalities  required  by  that  act.  The  act 
was  passed  for  the  sake  of  public  policy  and  to  prevent  persons 
from  conveying  their  lands  to  charitable  uses  in  a  secret  manner 
at  or  near  to  the  time  of  their  death.  It  therefore  directs  the 
execution  in  the  presence  of  two  witnesses,  and  the  enrolment  in 
Chancery,  and  makes  it  necessary  that  the  party  should  survive 
for  a  year.  It  is  said,  that  in  this  case,  the  court  may  presume, 
if  necessary,  that  a  bargain  and  sale,  and  enrolment  have  been 
made.  But  the  cases  cited  are  very  distinguishable  from  this, 
and  no  instance  can  be  found,  where  the  court  have  presumed 
that  an  enrolment  has  been  made.  I  am,  therefore,  of  opinion, 
that  no  such  presumption  ought  to  be  made,  and,  that  there  are 
no  sufficient  grounds  for  granting  this  rule. 
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Bayley,  J.  I  am  of  the  same  opinion.  The  statute  meant 
to  provide  that  a  party  who  conveyed  his  lands  to  charitable 
uses,  should,  at  the  time  of  such  conveyance,  be  of  full  under- 
standing, and  that  the  conveyance  should  possess  the  greatest 
possible  notoriety.  It  is  said,  that  by  a  surrender  of  copyhold 
openly  in  the  lord's  court,  this  will  be  effected.  But  that  is  not 
so ;  for,  though  the  surrender,  itself,  be  notorious,  yet  the  uses 
to  which  the  lands  are  surrendered,  need  not  appear  on  the  rolls 
of  the  court.  Admitting  that  there  could  not  be  an  operative 
bargain  and  sale  in  this  case,  still  the  parties  might,  at  least, 
have  attained  the  object  of  notoriety,  by  executing  a  deed 
declaring  the  uses  of  the  surrender,  in  the  mode  required  by 
the  statute,  and  having  it  enrolled  in  Chancery ;  but  that  has 
not  been  done  in  this  case.  As  to  presuming  an  enrolment,  if  it 
had  appeared,  that  the  rolls  of  Chancery  had  been  searched,  and 
a  chasm  had  been  discovered  about  the  period  of  this  surrender, 
it  might  have  been  different.  At  present,  there  is  no  evidence, 
upon  which  such  presumption  can  be  founded. 

HoLROYD,  J.  It  appears  to  me,  that  copyhold  lands  are 
within  the  mischief  intended  to  be  remedied  by  the  statute  9  G. 
2,  c.  36 ;  and,  if  so,  they  fall  within  the  rule  of  law,  which  says, 
that  cases  within  the  mischief  of  a  statute  shall  be  held  to  be  in- 
cluded in  the  general  words  of  it.  And,  although  a  copyhold 
must  pass  by  surrender,  and  not  by  bargain  and  sale,  yet,  it  is 
clear  that  the  uses  of  the  surrender  may  be  declared  by  deed 
indented  and  enrolled.  That,  however,  has  not  been  done  in 
this  case. 

Best,  J.,  concurred. 

Rule  refused. 


BADGER  V.  FORD.— p.  153. 

A  copyhold  tenement,  to  which  a  right  of  common  was  annexed,  haying  Tested 
in  the  lord  by  forfeiture,  he  regrantcd  it  as  a  copyhold,  with  the  appurte- 
nanoes :  Held,  that  having  always  continued  demisable,  while  in  the  hands  of  the 
lord,  it  was  a  customary  tenement,  and,  as  such,  was  still  entitled  to  right  of 
common :  Held,  secondly,  that  a  custom  for  the  lord  to  gi'ant  leases  of  the 
waste  of  the  manor,  without  restriction,  is  bad  in  point  of  law. 

Declaration  stated,  that  plaintiff  was  lawfully  possessed  of  a 
messuage  or  tenement,  and  sixteen  acres  of  land,  with  the  ap- 
purtenances, situate  in  the  parish  of  Dagenham,  in  the  county 
of  Essex,  and,  by  reason  thereof,  was  entitled  to  have  common 
for  all  his  commonable  cattle,  levant  and  couchant,  upon  his  mes- 
suage and  land,  on  a  common  called  Bentry  Heath,  situate  in 
the  parish  aforesaid,  every  year,  at  all  times  of  the  year,  as  to 
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the  messuage  and  lands,  with  the  appurtenances  belonging ;  yet, 
that  the  defendant,  well  knowing,  &c.,  built  upon  the  said  com- 
mon, and  enclosed  the  same,  &c.  &c.  Plea,  not  guilty.  At  the 
trial  before  Garrow,  B.,  at  the  last  assizes  for  the  county  of 
Essex,  it  appeared  that  the  messuage  and  land,  in  respect  of 
which  the  right  of  common  was  claimed,  had,  about  fifty  years 
ago,  vested  in  the  lord  by  forfeiture,  and  that  he  re-granted  the 
same  as  a  copyhold,  with  its  appurtenances,  to  have  and  to  hold, 
according  to  the  custom  of  the  manor.  It  also  appeared,  that 
for  upwards  of  150  years,  the  lord  had  been  in  the  habit  of 
granting  leases  of  parcels  of  the  waste  of  the  manor,  under  which 
enclosures  were  made ;  and  that,  under  similar  leases,  the  whole 
of  the  common  in  question  was  enclosed  in  the  year  1810.  There 
was  no  other  waste  upon  the  manor  upon  which  the  commoners 
could  depasture  their  cattle,  at  all  times  of  the  year,  although 
they  turned  their  cattle  on  the  king's  forest  during  all  but  the 
fence  months.  It  was  contended  at  the  trial,  first,  that  the  tene- 
ment in  respect  of  which  the  action  was  brought,  having  vested  in 
the  lord  by  forfeiture,  the  right  of  common  became  extinguished, 
and  the  re-grant  of  it  as  a  copyhold  tenement,  cum  pertinentiis, 
did  not  recreate  the  right  of  common ;  and,  secondly,  that  the 
circumstance  of  the  lord  having,  at  all  times,  granted  leases  of 
parcel  of  the  waste,  raised  an  implication  that  such  a  power- was 
reserved  to  him  at  the  time  of  the  original  grant.  The  learned 
Judge  directed  the  jury  to  find  a  verdict  for  the  plaintiff,  with 
liberty  for  the  defendant  to  move  to  enter  a  nonsuit  upon  both 
these  points.     And  now, 

Marryat  moved  accordingly ;  and  he  contended,  first,  that  the 
copyhold,  to  which  the  riffht  of  common  was  annexed,  having 
itself  become  extinguished,  in  consequence  of  the  customary 
estate  having  vested  in  the  lord  by  forfeiture,  the  right  of  com- 
mon was  also  destroyed ;  and  he  cited  Ma%%am  v.  Hunter^  Yelv. 
189.  There,  a  copyhold  to  which  a  right  of  common  was  an- 
nexed, being  enfranchised  by  the  lord,  had  become  extinguished, 
and  the  lord  granted  it  in  fee,  cum  pertinentiis ;  and  it  was  there 
held,  that  this  gave  no  right  of  common,  for  the  common  was 
gained  by  custom,  and  annexed  to  the  customary  estate,  and 
was  therefore  lost  with  it ;  common,  of  its  own  nature,  not  being 
incident  to  a  copyhold  estate,  but  a  collateral  incident  gained 
by  usage.  Secondly,  admitting  the  plaintiff  to  have  a  sufficient 
estate  to  entitle  him  to  maintain  this  action,  still,  the  usage 
which  has  existed  for  150  years  for  the  lord  to  grant  parcels  of 
the  waste,  is  sufficient  to  raise  a  presumption  that  th.e  lord  re- 
served the  power  to  himself  at  the  time  of  the  original  grant. 

Abbott,  C.  J.  When  a  copyhold  tenement  is  seized  into  the 
hands  of  the  lord,  it  does  not  therefore  lose  its  right  of  common ; 
for  that  right  is  annexed  to  all  customary  tenements,  demised  or 
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demisable  by  copy  of  court-roll :  and  while  the  estate  remains  in 
the  lord,  it  continues  demisable.  If,  indeed,  the  lord  grants  the 
fee  to  a  copyholder,  it  never  can  again  become  a  copyhold  estate, 
for  it  ceases  to  be  demisable  by  copy  of  court-roll.  In  this  case, 
if  the  lord  had  brought  an  action  against  the  plaintiff  for  turning 
on  his  cattle,  there  can  be  no  doubt  that  he  might  have  pleaded 
that  this  was  a  customary  tenement,  demisable  by  copy  of  court- 
roll  ;  and  that,  by  custom  of  the  manor,  all  such  tenements  had 
a  right  of  common.  As  to  the  second  point,  I  think  it  is  too 
much  to  suppose  a  reservation  of  a  power  by  the  lord,  at  the 
time  of  the  original  grant,  the  effect  of  which  would  be  to  enable 
him  to  annihilate  the  right  of  common  altogether.  Such  a 
custom  cannot  exist.     I  am,  therefore,  of  opinion  that  there 


should  be  no  new  trial. 


Rule  refused. 


ROE,  on  demise  of  HEALE  and  Others,  Assignees  of  DINGLE,  a 
Bankrupt,  v.  RASHLEIGH.— p.  156. 

A  deed  contained  a  power  of  atloraey  to  A.  B.  to  deliver  aeishi  of  the  prenoiaes,  accord, 
ing  to  the  form  and  effect  of  the  deed :  Held,  that  it  was  not  necessary  for  the  attorney 
to  make  livery  on  the  day  of  the  date  of  the  deed,  but  that  his  power  was  well  executed 
afterwards. 

Ejectment  for  premises  in  Cornwall.  At  the  trial  at  the  last 
assizes  for  that  county  before  Best,  J.,  it  appeared,  that  the  defen- 
dant, by  a  deed,  dated  29th  September,  1790,  had  granted  the  pre- 
mises  in  question  to  Joseph  Dingle,  to  hold  from  the  date  thereof 
for  his  life.  The  lease  contained  a  power  of  attorney  to  deliver 
seisin  as  follows :  "  C.  R.  doth  by  these  presents,  make,  constitute, 
and  appoint  K.  B.  and  W.  T.,  his  lawful  attorney  and  attornies, 
jointly  and  severally  for  him  the  said  C,  R.,  in  his  name,  into  the 
said  premises,  or  any  part  thereof,  in  the  name  of  the  whole,  to 
enter  into  full  and  peaceable  possession  and  seisin  thereof,  for  him 
the  said  C.  R.,  and  in  his  name  to  take  and  have,  and  after  such 
entry,  possession,  and  seisin  thereof  had  and  taken,  the  like  full 
and  peaceable  possession  and  seisin  thereof,  or  of  some  part  there- 
of, in  the  name  of  the  whole,  up  to  the  said  Joseph  Dingle,  to 
give  and  deliver,  according  to  the  form  and  effect  of  these  pre- 
sents." On  the  lease  there  was  endorsed  a  memorandum  of  livery 
of  seisin  having  been  made  by  W.  T.,  one  of  the  above  attornies, 
to  Joseph  Dingle,  on  the  11th  January,  1791.  It  was  objected  at 
the  trial,  that  under  these  circumstances,  the  lease  was  not  good, 
inasmuch  as  livery  of  seisin  could  not  be  made  by  attorney  on  a 
day  subsequent  to  the  date  of  the  lease,  unless  the  attorney  was  spe- 
cially authorised  so  to  do ;  and  Hennings  v.  Pauchard^  Cro.  Jac. 
153,  was  cited.  Best,  J.,  directed  a  verdict  for  the  plaintiff,  but 
reserved  the  point.     And  now 
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Adam  moTed  to  enter  a  nonsuit.  A  power  of  this  sort  must 
be  strictly  pursued,  being  only  a  bare  authority,  not  coupled  with 
an  interest.  Now  the  power  was  to  give  livery  of  seisin,  accord- 
ing to  the  form  and  effect  of  the  lease,  which  must  mean  livery 
of  seisin,  on  the  29th  September,  the  day  of  the  date.  The 
case  of  Henningi  v.  Pauchard  is  precisely  in  point.  There  the 
date  of  the  lease  was  the  10th  June,  the  Uvery  of  seisin  the  23d 
July,  and,  being  by  attorney,  the  lease  was  held  void.  In 
Tikr'i  case^  2  KolL  Rep.  366,  where  the  lease  was  for  life,  to 
commence  at  Michaelmas,  and  the  lessor  made  livery  after 
Michaelmas,  it  was  held  to  be  a  good  lease.  So  if  he  makes 
letter  of  attorney  to  give  livery  after  Michaelmas;  but  if  he 
makes  letter  of  attorney  to  make  livery  generally,  and  the 
attorney  makes  livery  after  Michaelmas,  that  is  a  disseisin  to  the 
lessor ;  so  that  there  it  appears  that  the  court  takes  a  distinction 
between  livery  of  seisin  by  the  lessor  and  by  his  attorney.  The 
fonoer  may  make  livery  at  any  time,  but  the  latter  only  accord- 
ing to  the  special  authority  given  to  him.  It  is  said,  that  the  case 
in  Cro.  Jac.  has  been  overruled  by  Freeman  v.  Westj  2  Wils.  167 ; 
but,  in  that  case,  this  point  seems  to  have  been  taken  for  granted, 
and  2^  Dean  and  Chapter  of  Worcester's  eassj  Palmer,  30,  upon 
which  Lord  0.  J.  Pbatt  relies,  does  not  seem  to  warrant  such  a 
conclusion ;  for  there  it  was  a  lease  for  life,  to  commence  a  die 
datus,  and  the  letter  of  attorney  was  to  make  livery  the  next  day, 
which  was  the  day  of  the  commencement  of  the  lease,  according 
to  the  then  prevailing  decisions.  Besides,  in  Doe  v.  Watton^ 
Cowp.  191,  the  case  in  Wilson  was  stated  to  be  a  mistake.  He 
also dteAButlerY. Fincher,  2Bulst.  302 ;  Vin.  Abr.  tit.  Feoffment, 
U.,  and  1  RoUe,  Abr.  828 ;  Buckler  v.  ffardy,  Cro.  El.  685. 

Abbott,  C.  J.  If  this  objection  were  to  prevail,  it  must  have 
the  effect  of  avoiding  very  many  leases,  particularly  ecclesiasti- 
cal leases,  in  which  livery  of  seisin  has  been  made  by  attorney. 
But,  notwithstanding  that  mischievous  consequences  would  follow 
from  our  decision,  if  I  entertained  any  doubt  upon  the  subject, 
I  should  be  disposed  to  grant  this  rule,  for  the  purpose  of  having 
the  point  discussed*  As  that,  however,  would  naturally  excite 
great  doubt  and  alarm,  in  many  persons  whose  interests  would  be 
affected  by  it,  and  as  I  do  not  entertain  any  doubt  on  the  sub- 
ject, I  do  not  think  we  ought  to  grant  the  present  application. 
Had  the  case  in  Croke  not  been  overruled  by  anv  subsequent 
aathority,  I  should,  although  I  do  not  understand  the  principles 
upon  which  it  was  determined,  have  yielded  to  it  so  far  as  to 
have  granted  this  application,  for  the  purpose  of  having  the  ques- 
tion decided  in  a  more  solemn  manner.  But  that  has  been 
already  overruled,  after  two  arguments,  in  the  case  of  Freeman 
▼.  Westj  upon  reasons  which  appear  to  me  to  be  quite  satisfactory. 
The  court  there  held,  that  a  power  to  deliver  seisin,  according  to 
the  true  meaning  of  the  lease,  did  not  confine  the  attorney  to 
niake  livery  of  seisin  on  the  particular  day  of  the  date  of  the 
deed,  but  extended  to  his  doing  so  at  some  convenient  opportunity 
afterwards.  I  think,  therefore,  that  the  livery  of  seisin  was 
properly  made  in  this  casCi  and  that  we  ought  to  refuse  this  rule. 
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Bayley,  J.  I  am  of  the  same  opinion.  Freeman  v.  West  is 
a  direct  authority  in  point,  and  the  reason  of  the  thing  is  in 
favour  of  that  decision.  It  is  said,  that  that  case  is  broken  in 
upon  by  the  authority  of  Doe  v.  Watton.  But  that  is  not  so, 
for  the  mistake  alluded  to  there,  applies  not  to  the  case  but  to 
the  supposed  opinion  of  Wilmot,  J.,  stated  at  the  end  of  the 
case  by  the  reporter,  and  which  is  corrected  by  Ashurst,  J.,  in 
Doe  V.  Watton. 

HoLROYD,  J.  The  case  of  Freeman  v.  West  seems  to  me  to 
have  been  rightly  determined,  and  I  think  it  ought  to  govern  our 
present  decision.  It  has  been  argued  in  the  present  case,  that 
the  power  was  to  deliver  seisin  according  to  the  tenor  and  effect 
of  the  deed ;  and  it  is  contended,  that  the  livery  of  seisin  in  this 
case  was  not  according  to  the  tenor  and  effect  of  the  deed,  be- 
cause no  freehold  was  conveyed  by  it  till  a  subsequent  period  ; 
but  that  objection  was  considered  in  Freeman  v.  West,  where  the 
words  of  the  power  were  similar  to  the  present,  and  yet  the 
court  there  would  not  narrow  the  construction.  The  true  mean- 
ing of  such  a  power  is,  that  the  attorney  shall  deliver  seisin  at 
any  convenient  day  subsequent,  -and  that  the  lessee  shall  hold 
according  to  the  tenor  and  effect  of  the  lease ;  and  there  Pratt, 
C.  J.,  said,  that  it  would  make  no  difference  where  the  livery  is 
made  by  the  lessor  himself,  or  his  attorney,  according  to  the 
tenor,  effect,  and  true  meaning  of  the  lease,  six  months  after  the 
date.  As  to  the  case  of  Henning%  v.  Pauchard^  it  is  difficult  to 
say  what  were  the  true  grounds  on  which  it  was  decided.  But, 
perhaps,  it  may  be  explained.  That  was  a  special  verdict,  and 
the  jury  found  a  demise  on  the  10th  June,  which  demise  implied 
a  livery  of  seisin  on  that  day,  for  without  that,  it  would  not  be 
a  complete  demise ;  and  if  so,  it  would  clearly  be  repugnant  and 
inconsistent,  in  the  same  special  verdict,  afterwards  for  the  jury 
to  find  a  livery  of  seisin  on  the  23d  July.  I  think,  therefore, 
that  this  verdict  is  right,  and  that  we  ought  not  to  grant  this  rule. 

Best,  J.  At  the  time  of  the  trial,  no  other  case  was  cited, 
but  that  from  Cro.  Jac. ;  and  though  I  did  not  see  the  principle 
on  which  that  case  proceeded,  I  yielded  to  its  authority,  and 
reserved  the  point.  But  if  Freeman  v.  West  had  been  cited,  I 
should  not  have  done  so.  It  is  observable,  that  Lord  Coke, 
when  he  is  describing  what  is  necessary  to  make  a  good  livery 
of  seisin,  does  not  allude,  in  the  least,  to  the  necessity  of  its 
being  made  on  the  day  of  the  date  of  the  deed  if  made  by 
attorney,  and  that  affords  a  presumption  that  it  is  not  necessary. 
But  the  case  in  Wilson,  1  Inst.  52,  a,  is  expressly  in  point,  and 
the  court  there,  after  two  arguments,  overruled  the  former  de- 
cision. That  case  is  much  more  consistent  with  reason,  and 
ought  to  be  adhered  to.  Although  I  cannot  yet  distinguish  this 
case  from  Hennings  v.  Pauchardy  yet,  as  that  case  has  been 
properly  overruled,  I  am  of  opinion  that  this  verdict  ought  not 
to  be  now  disturbed.  Kule  refused.(a) 

(a)  See  Walter  t.  Dean  and  Chapter  of  Norwich^  Moore,  876,  where  tlie  same 
point  was  decided.     [See  1  Bol  Abr.  828,  BuU  v.  WyaU-l 
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The  KING  V.  BlCHARD  CARLILE.— p.  161. 

The  statute  9  &  10  W.  3,  c.  82,  hasCnoiC  Altered  the  common  law,  as  to  the  offence 
of  blasphemy,  bnt  only  given  a  oumulaci^fe  punishment  It  is,  therefore,  still 
an  offence  at  the  common  law  to  pub'4Bh'a.^blasphemou8  libel. 

The  defendant  had  been  convicted^  tipon  an  information  filed 
against  him  by  the  Attorney-General  W'a  blasphemous  libel. 
The  information  was  precisely  similar  ta- the  indictment  in  the 
case  of  The  King  v.  Williams,  HoweH's  gtate'JIrials,  vol.  26, 
p.  656.     And  being  now  brought  up  for  judgm^J^  ^ 

Denman  moved  in  arrest  of  judgment.  The^  -cfiarge  in  this 
information  is  of  an  offence  at  the  common  law;  but ibe'S  &  10 
W.  3,  c.  82,  must  be  considered  as  having  repealed  the  jxjmmon 
law  in  this  respect.  It  may  be  laid  down  that  where  a  statute 
prescribes  a  particular  mode  of  proceeding,  and  affixes  a  particu- 
lar punishment  to  the  offence,  there,  unless  there  be  an  express 
saving  of  the  common  law,  the  only  mode  of  proceeding  is  upon 
the  statute.  In  the  5  Eliz.  c.  9,  there  is  an  express  saving  of 
the  common  law  as  to  perjury.  And  the  5  &  6  Ed.  6,  c.  14,  is 
to  the  same  effect ;  for,  after  the  passing  of  that  act  until  the 
12  G.  3,  c.  71,  by  which  it  was  repealed,  it  does  not  appear  that 
forestalling  was  an  offence  at  common  law.  Now  the  statute  of 
9  &  10  W.  3,  c.  82,  provides  that  persons  committing  the  offences 
there  specified,  who  shall  be  convicted  thereof  by  the  oath  of 
two  witnesses,  shall  be  subject  to  certain  disabilities,  and  punished 
in  a  particular  manner,  over  which  the  Judges  have  no  discretion. 
Now  if,  after  that  statute,  it  remained  an  offence  at  common  law, 
the  discretion  as  to  punishment  would  be  still  in  existence, 
iilthough  the  act  had  provided  the  contrary.  Besides,  certain 
privileges  are  given  by  the  act  to  defendants,  such  as  the  neces- 
sity for  two  witnesses,  and  information  within  four  days,  and  a 
power  of  recantation.  Now  of  these  the  defendant  would  be 
deprived,  if  it  were  competent  totally  to  disregard  the  statute, 
and  to  proceed  at  common  law.  It  has  undoubtedly  been  de- 
termined, that  a  blasphemous  libel  is  an  offence  at  common  law. 
But  Taylor's  case,  1  Vent.  295,  8  Keb.  607,  where  that  was  laid 
down,  was  decided  before  the  statute.  And,  in  the  cases  since 
'^e  statute,  viz.,  Rex  v.  Hall,  Strang.  416,  Rex  v.  WooUtoUy 
Strang,  834,  Rex  v.  Williams,  How.  St.  Tr.  26,  663,  and  Rex 
v.  Eaton  (not  reported),  it  does  not  appear  that  this  objection 
was  taken  and  overruled.  [Holroyd,  J.  In  the  report  of  Rex 
V.  Woohton,  given  more  fully  in  Fitzgibbon,  p.  64,  you  will  find 
that  the  objection  was  taken,  and  expressly  overruled.]  It  may 
be  fairly  doubted  whether  Rex  v.  Woolston  was  properly  a  case 
within  the  statute.  And  if  it  were  not,  then  Taylor's  case  was 
an  authority  to  show  that  the  offence  there  charged  was  an  offence 
at  common  law. 

i2 
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Abbott,  C.  J.  I  consider  it  to  be  perfectl;)^ clear,  that  the  9  &  10 
W.  3,  c.  32,  did  not  take  away  the  comip&i^'  tew  punishment  for 
this  offence.  Its  title  is  "An  act  for  thef'\QoVfe  effectual  suppres- 
sing of  blasphemy  and  profanenes!^'V^*the  preamble  recites 
the  object  to  be  "  for  the  more  effectiipiiSuppressing  of  the  said  de- 
testable crimes."  And,  for  this  f  tlicDHSse,  it  imposes  certain  disabi- 
lities on  persons  convicted,  \vhTdh  are  of  a  very  high  and  severe 
nature.  But  it  appears  to.  i&e-Jfh^t  the  legislature  intended  not  to 
repeal  the  common  law  oir.tlirs  subject,  but  to  introduce  certain 
peculiar  disabilities  as  cuMuIative  upon  the  penalties  previously 
inflicted  by  the  commbn  law.  The  very  severe  nature  of  these 
disabilities  mi^Jtf&V  induce  them  to  introduce  provisions  of  the 
nature  contain«^«}h'  the  second  and  third  sections  of  the  act.  Now 
I  take  it.t<>;fciQ*B  general  rule,  that  where  there  is  a  misdemeanor 
at  comjoaTciK  ^w,  a  statute  providing  a  particular  punishment  for  it 
does'n^t  repeal  the  common  law :  and  the  rule  laid  down  by  lord 
MansfieM  in  Rex  v.  Robinson ^  Burr.  799,  is  this,  that  where  a 
statute  creates  a  new  offence  by  prohibiting  and  making  unlawful 
any  thing  w^hich  was  lawful  before,  and  appoints  a  specific  remedy 
against  such  new  offence  (not  antecedently  unlawful)  by  a  par- 
ticular sanction  and  particular  method  of  proceeding,  that  parti- 
cular method  of  proceeding  must  be  pursued,  and  no  other.  But 
where  the  offence  was  antecedently  punishable  by  a  common  law 
proceeding,  and  a  statute  prescribes  a  particular  remedy  by  a 
summary  proceeding,  there  either  method  may  be  pursued,  and  the 
prosecutor  is  at  liberty  to  proceed  either  at  common  law  or  in  the 
method  prescribed  by  the  statute ;  because  there  the  sanction  is 
cumulative,  and  does  not  exclude  the  common  law  piHiishment. 
The  present  case  seems  to  me  clearly  to  fall  within  the  rule  laid 
down  by  lord  Mansfield,  and  the  distmction  there  laid  down  is,  I 
apprehend,  well-founded,  and  Grounded,  too,  on  good  authority.  If 
a  statute  makes  that  felony  which  was  a  misdemeanor  at  the  com- 
mon law,  we  know  that  the  misdemeanor  is  merged  in  the  felony  ; 
and  it  cannot  be  proceeded  upon  as  a  misdemeanor  afterwards ; 
but  I  believe  many  instances  will  be  found  in  which  prosecutions 
at  the  common  law  are  constantly  carried  on  against  certain 
offences,  although  there  are  statutes  enacting  particular  punish- 
ments for  those  offences,  and  providing  that  a  particular  course  of 
proceeding  shall  be  adopted,  in  order  to  bring  them  within  their 
operation.  I  take  the  principle  to  be  perfectly  clear,  and  to  have 
been  long  established ;  and,  therefore,  I  am  of  opinion,  that  the 
argument  now  addressed  to  us  ought  not  to  prevail,  and  that  there 
is  no  ground  for  arresting  this  judgment. 

Baylcy,  J.  It  is  always  a  great  satisfaction  to  find  that  the 
point  argued  before  the  court  has  been  already  decided,  and  that 
seems  to  me  to  be  the  case  upon  the  present  occasion ;  for  the 
rule  laid  down  in  Rex  v.  Robinson  is  directly  in  point,  that  where 
an  act  of  parliament  does  not  vary  the  class  and  character  of  an  of- 
fence, but  only  directs  that  it  shall  be  proceeded  against  and  pur 
ished  in  a  particular  way,  the  punishment  given  by  the  act  is  cu- 
mulative.    If,  however,  the  class  and  character  of  an  offence  be 
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varied;  as,  for  instance,  if  from  a  misdemeanor,  it  be  made  a 
felony,  the  case  is  widely  different.  Here  Taylor's  case  decided 
that  blasphemy  was  a  misdemeanor  at  common  law,  and  the  statute 
does  not  make  it  more  than  a  misdemeanor.  The  punishment, 
therefore,  given  by  the  act  is  cumulative  on  the  punishment  at 
common  law.  Besides,  it  appears  from  the  report  of  Rex  v.  Wool-- 
ttcn^  in  Fitzgibbon,  that  this  very  point  was  then  taken  and  over- 
ruled. I  think,  therefore,  that  there  is  no  ground  for  the  present 
motion. 

HoLROYD,  J.  I  am  of  the  same  opinion  ;  and,  even  if  the  ob- 
jection had  not  been  made  and  overruled  in  Rex  v.  Woolstony  I 
should  have  no  doubt  about  it.  In  the  case  of  Rex  v.  Lopez,  which 
was  before  the  court  a  few  days  ago,  the  indictment  was  for  bri- 
bery, and  it  was  laid  to  be  an  offence  at  common  law.  But  no  such 
objection  as  the  present  was  there  taken. 

Best,  J.  It  has  long  been  a  settled  maxim,  that  neither  the  pro- 
visions of  the  common  or  statute  law  are  abrogated  but  by  the  ex- 
press words  of  an  act  of  parliament,  or  by  subsequent  enactments, 
so  inconsistent  with  the  previous  law  as  to  raise  a  necessary  im- 
plication that  the  legislature  intended  it  should  be  altered.  To 
bring  into  doubt  what  Judges  and  learned  writers  have  treated  as 
indisputable,  we  are  referred  to  5  Eliz.  c.  9,  and  5  &  6  Ed.  6  c. 
14.  The  first  of  these  statutes  is  supposed  to  contain  a  clause  for 
continuing  the  common  law  proceedings  against  perjury.  The 
13th  section,  which  has  been  alluded  to,  will  be  found  to  have  no 
reference  to  the  common  law,  or  any  proceedings  upon  it,  but  to 
a  power  then  vested  in  the  Chancellor  and  certain  other  great 
oflScers,  which  the  statute  calls  an  absolute  power  to  punish  perjury. 
But  this  clause  was  introduced  to  prevent  those  Judges,  who  ex- 
ercised an  unfettered  discretion,  from  inflicting  a  less  punishment 
than  that  which  this  statute  denounced.  As  to  the  5  &  6  Ed.  6,  c. 
14,  neither  that  act  nor  any  of  the  other  acts  which  were  made 
during  the  reign  of  Ed.  6,  against  regrating  and  forestalling,  were 
ever  considered  as  abrogating  the  common  law  misdemeanor.  All 
the  writers  on  the  criminal  law  considered  regrating  and  fore- 
stalling as  offences  at  common  law,  whilst  the  statutes  were  in 
force,  and  since  the  repeal  of  these  laws  by  12  G.  3,  c.  71,  many 
persons  have  been  convicted  of  these  offences  ;  although  it  appears, 
from  the  repealing  statute,  that  the  legislature  rather  intended  to 
stop  all  prosecutions  than  to  revive  the  proceeding  at  the  common 
law.  So  far  from  the  statute  of  William  containing  provisions  so 
inconsistent  with  the  common  law,  as  to  operate  as  a  repeal  by 
implication,  as  far  as  it  applies  to  the  offence  of  libel,  it  seems  in- 
tended to  aid  the  common  law.  It  is  called  "An  Act  for  the  more 
effectual  Suppression  of  Blasphemy  and  Profeneness."  It  would 
ill  deserve  that  name  if  it  abrogated  the  common  law,  inasmuch 
as,  for  the  first  offence,  it  only  operates  against  those  who  are  in 
possession  of  offices,  or  in  expectation  of  them.  The  rest  of  the 
world  might  with  impunity  blaspheme  God,  and  profane  the  or- 
Jinances  and  institutions  of  religion,  if  the  common  law  punish- 
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ment  is  put  an  end  to.  But  the  legislature,  in  passing  this  act, 
had  not  the  punishment  of  blasphemy  so  much  in  view  as  the  pro- 
tecting the  government  of  the  country ;  by  preventing  infidels  from 
getting  into  places  of  trust.  In  the  age  of  toleration  in  which  that 
statute  passed,  neither  churchmen  or  sectarians  wished  to  protect 
in  their  infidelity  those  who  disbelieved  the  Holy  Scriptures. 
On  the  contrary,  all  agreed,  that  as  the  system  of  morals  which 
regulated  their  conduct  was  built  on  these  Scriptures,  none  were 
to  be  trusted  with  offices  who  showed  they  were  under  no  relip^ous 
responsibility.  This  act  is  not  confined  to  those  who  libel  reli- 
gion, but  extends  to  those  who,  in  the  most  private  intercourse  by 
advised  conversation,  admit  that  they  disbelieve  the  Scriptures. 
Both  the  common  law  and  this  statute  are  necessary :  the  first  to 
guard  the  morals  of  the  people ;  the  second  for  the  immediate  pro- 
tection of  the  government. 

Rule  refused. 
The  defendant  was  afterwards,  for  this,  and  for  another  blasphe- 
mous libel,  sentenced  to  pay  a  fine  of  1500/. ;  to  be  imprisoned  for 
three  years,  and  to  find  sureties  for  his  good  behaviour  for  the  term 
of  his  life. 


The  KING  V.  MARY  CARLILE.— p.  167. 

It  is  not  lawful  to  publish  even  a  correct  account  of  the  proceedings  in  a  court  of 
justice,  if  such  an  account  contain  matter  of  a  scandalous,  blasphemous,  or  indecent 
nature. 

Gumeyj  on  the  first  day  of  this  term,  obtained  a  rule  nisi 
against  the  defendant,  who  was  the  wife  of  the  defendant  in  the 
former  case,  for  publishing  a  libel,  entitled  "  The  Mock  Trial  of 
Mr.  Carlile."  It,  however,  contained  a  true  and  correct  account 
of  what  took  place  at  the  trial  at  Guildhall.  In  the  course  of  that 
trial  the  defendant  had  read  over,  to  the  jury,  the  whole  of  Paine's 
Age  of  Reason,  which  was  the  book,  for  the  publication  of  which 
he  was  indicted ;  and  he  accompanied  it  by  arguments  and  state- 
ments of  a  most  blasphemous  and  indecent  description,  the  whole 
of  which,  together  with  the  book,  were  republished  by  the  pre- 
sent defendant,  as  a  part  of  the  trial.  And  the  defendant  now 
showed  cause,  in  person,  upon  the  ground  that  it  was  lawful  to 
publish  a  correct  statement  of  what  actually  took  place  in  a  court 
of  justice. 

Gumey  and  G.  W,  Marriott^  in  support  of  the  rule,  were  stopped 
by  the  court. 

Abbott,  C.  J.  There  can  be  no  doubt  in  the  mind  of  the 
court,  or  of  any  person  acquainted  with  the  law  of  the  country, 
that  if,  in  the  course  of  a  trial,  it  becomes  necessary,  for  the  pur- 
poses of  justice,  that  matters  of  a  defamatory  nature,  should  be 
publicly  read,  it  does  not,  therefore,  follow,  that  it  is  competent  to 
any  person,  under  the  pretence  of  publishing  that  trial,  to  re-ut 
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ter  that  defamatory  matter.  In  the  case  of  Rex  v.  Creevey^  1  M. 
&  S.  273,  the  defendant,  a  member  of  parliament,  had  made  af 
speech  in  parliament,  which  contained  matter  of  a  defamatory 
nature  on  some  individual,  and  he  afterwards  thought  fit  to  publish 
that  speech  in  a  newspaper.  Now,  his  privilege,  as  a  member  of 
parliament,  authorised  him  to  deliver  that  speech  in  the  house  of 
parliament ;  but  it  did  not  authorise  him  to  publish  even  a  correct 
account  of  that  speech  in  a  newspaper,  and  the  judgment  of  the 
court  followed  upon  that  publication.  The  law,  I  take  to  be 
most  perfectly  clear,  and,  therefore,  this  rule  must  be  made  abso- 
lute. 

Bayley,  J.  I  remember  perfectly  well  the  case  of  Rex  v.  Cree^ 
veyj  and  I  remember  perfectly  that  the  case  of  Curry  v.  Walter y 
1  Bos.  &  Pul.  525,  which  has  been  referred  to,  was  then  under 
the  consideration  of  this  court,  and  Lord  Ellenborough  in  very 
strong  and  expressive  words,  stated,  that  that  case  must  be  taken 
with  considerable  qualifications,  and  that,  whenever  it  should  dis- 
tinctly come  under  consideration,  he  should  intimate  what  his 
opinion  upon  that  decision  was.  And  the  opinion  delivered  by  me 
then,  was  to  the  same  effect,  and  was  one  which  I  have  entertain- 
ed for  a  very  long  series  of  years.  We  are  bound,  for  the  purpose 
of  justice,  to  hear  evidence  in  the  course  of  judicial  proceedings, 
the  publication  of  which,  at  any  distant  period  of  time,  or  at  any 
time  afterwards,  may  have  the  effect  of  an  utter  subversion  of  the 
morals  and  religion  of  the  people.  The  first  time  I  had  occasion 
to  consider  this  subject  was  in  the  case  of  some  trials  for  adul- 
tery. It  ver>-  often  happens,  that,  for  the  purposes  of  justice,  our 
ears  may  be  shocked  with  extremely  offensive  and  indelicate  evi- 
dence. But  though  we  are  bound,  in  a  court  of  justice  to  hear  it, 
other  persons  are  not  at  liberty,  afterwards,  to  circulate  it  at  the 
risk  of  those  effects,  which,  in  the  minds  of  the  young  and  un- 
wary, such  evidence  may  be  calculated  to  produce.  I  am  satisfied, 
that  whenever  that  point  has  been  under  the  consideration  of  this 
court,  it  has  always  been  viewed,  and  must  invariably  be  viewed 
in  the  same  way.  With  respect  to  what  has  been  said,  as  to  the 
going  on  to  publish  this  account,  it  is  right  that  it  should  be  known, 
not  only  that  the  party  who  originally  prints,  but  that  every  per- 
son who  utters,  who  sells,  who  gives,  or  who  lends  a  copy  of  an 
offensive  publication  to  any  other  person  will  be  liable  to  be  pro- 
secuted as  a  publisher,  and  it  will  be  no  excuse  for  him,  that  it 
was  a  faithful  representation  of  that  which  a  Court  of  Justice,  in 
the  discharge  of  its  duty,  is  bound  to  hear. 

HoLROYD,  J.  The  case  of  Rex  v.  Creevey  was  not  the  first  case 
in  which  it  was  determined  that  it  is  libellous  to  publish,  in  a 
newspaper,  a  correct  report  of  a  speech  made  in  parliament.  It 
had  been  determined  before,  in  the  case  of  Lord  Abingdon,  1  Esp. 
N.  P.  C.  226,  who  made  a  speech  in  parliament,  reflecting  on 
the  character  of  his  solicitor,  and  then  published  it  in  a  news- 
paper ;  and  an  information  was  granted  against  him  for  that  of- 
fence.   He  insisted  on  his  right  to  publish  it    but  the  court  gave 
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their  opinion  that,  although  he  had  a  right  to  express  that  m 
parhament,  he  had  no  right  to  publish  it  out  of  pariiament,  and 
to  circulate  it,  as  it  contained  scandalous  reflections  on  an  indi 
vidual. 

Best,  J.  In  deciding  in  this  case,  it  is  not  necessary  to  touch 
the  case  of  Curry  v.  Walter^  because  that  case  went  on  this  prin- 
ciple, that  it  was  a  fair  report  of  that  which  passed.  It  is  impos- 
sible to  look  at  the  title  of  this  publication,  and  say  this  is  a  fair 
or  a  proper  report  of  the  proceedings  of  the  trial  of  this  party. 
It  begins  by  calling  itself  the  mock  trial  of  that  person.  No 
man  can  be  so  absurd  as  to  suppose  that  he  brings  himself  within 
the  protecticm  of  any  case  which  has  decided  that  it  is  lawful  to 
publish  the  proceedings  of  a  Court  of  Justice,  who,  in  the  very 
first  line  of  his  publication,  libels  the  court  in  which  that  verdict 
has  been  pronounced.  But,  I  think  it  right,  on  this  occasion,  to 
express  my  opinion  of  the  case  of  Curry  v.  Walter  ;  I  think  it  is 
certainly  lawful  to  publish  the  proceedings  of  Courts  of  Justice^ 
but  when  I  say  that,  it  must  be  taken  with  this  qualification,  that 
what  is  contained  in  the  publication  must  be  neither  defamatory  of 
an  individual,  tending  to  excite  disaffection,  nor  calculated  to  ofiend 
the  morals  of  the  people :  for,  if  it  contains  that  which  is  calculated 
to  produce  any  of  those  effects,  instead  of  disseminating  useful 
knowledge  it  will  produce  great  mischief.  When  I  say,  therefore, 
that  the  proceedings  in  Courts  of  Justice  may  be  published,  I  do 
not  give  my  sanction  to  the  authority  of  that  case  of  Curry  v.  Wal- 
ter^ without  imposing  these  conditions.  I  hope,  considering  the 
case,  and  considering  the  situation  of  this  party,  it  will  be  enough, 
that  the  law  of  the  land  is  known  upon  this  subject,  and  that 
any  further  sale  of  these  publications  will  be  stopped ;  and,  if 
that  be  the  case,  I  have  no  doubt,  considering  in  whose  hands  this 
prosecution  is  placed,  that  vindictive  measures  wall  not  be  had  re- 
course to. 

Rule  absolute. 


The  KING  v.  The  Inhabitants  of  CROFT.— p.  171. 

The  statutes  of  8  and  9  W.  3,  c.  1 1,  and  13  and  14  Car.  2,  c.  12,  s.  1,  are  in  pari  ma- 
teria,  and  must  receive  a  similar  construction;  and  therefore,  where  a  pauper,  in 
addition  to  house  and  land,  had  **  agisted"  three  cows  in  the  fields  of  his  landlord 
for  two  or  three  months, but  no  positive  contract  for  such  agistment  was  proved:  It 
was  held,  tnat  the  sessions  might  properly  infer  that  this  was  *•  taking  a  lease 
of  a  tenement,"  within  the  9  and  10  W.  3,  c.  11,  so  as  to  discharge  a  certificate, 
although  the  vahie  of  the  agistment,  if  computed  only  for  the  time  of  the  actual 
occupation,  was  not  sufficient,  if  added  to  the  house  and  land,  to  make  up  the  value 
of  10/. 

Two  justices  removed,  by  their  order,  William  Hackett  and 
'  his  family,  from  the  parish  of  Croft  to  the  parish  of  Stoney 
Stanton,  both  in  the  county  of  Leicester.  The  sessions,  on  ap- 
peal, discharged  the  order,  and  stated  the  following  case : 

The  pauper  was  born  in  the  appellant's  parish,  but  was  after- 
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wards  bound  apprentice  to,  and  served  Edward  Stevens,  in  Croft, 
for  several  years.  The  respondents,  in  answer  to  this,  produced 
a  certificate  from  Earl  Shilton,  acknowledging  the  father  of 
Edward  Stephens,  Elizabeth  his' wife,  and  Francis,  their  child, 
to  belong  to  that  parish.  The  appellants  then  proved,  that  the 
father  of  Stephens,  after  he  came  to  Croft,  under  the  certificate, 
occupied  a  house  and  homestead  in  Croft,  and,  at  the  same  time, 
some  land  in  Marston,  and  that  in  one  year,  while  he  was  in  the 
occupation  of  the  said  premises,  he  agisted  three  cows  for  two 
or  three  months  in  the  fields  of  his  landlord.  No  positive  con- 
tract for  the  agistment  was  proved.  The  Court  determined  that 
the  three  cows  were  agisted  for  above  forty  days  in  the  year,  and 
that  the  average  value  of  the  agistment,  reckoned  by  the  year, 
added  to  the  value  of  the  other  tenements,  made  the  whole  above 
ten  pounds  per  annum ;  but,  if  the  value  of  the  agistment,  taken 
only  for  the  time  that  the  cows  were  on  the  land,  were  to  be  added, 
it  would  make  the  whole  less  than  ten  pounds. 

Reader,  in  support  of  the  order  of  sessions.  The  two  statutes 
of  9  &  10  W.  3,  c.  11,  and  18  &  14  Car.  2,  c.  12,  s.  1,  being  in 
pari  materia,  ought  to  receive  a  similar  construction  ;  and  it  has 
often  been  decided  on  the  latter  statute,  that  a  tenement  taken 
for  less  than  one  year,  if  of  the  yearly  value  of  10^.,  will  confer 
a  settlement.  JRex  v.  Shengton,  Burr.  S.  C.  474  ;  Rex  v.  Stoke, 
2  T.  R.  451 ;  Rex  v.  Hollington,  3  E.  118 ;  Rex  v.  Stoke-upon- 
Trent,  10  B.  496,  and  Rex  v.  DarUy  Abbey,  14  E.  280.  As 
to  the  circumstance  of  the  word  lease  being  mentioned  in  9  & 
10  W.  3,  c.  11,  that  is  immaterial.  The  statute  did  not  mean 
to  create  a  new  settlement,  but  to  restrain  the  mode  of  discharging 
a  certificate  to  two  of  the  old  species  of  settlements ;  and  it  is 
nowhere  said,  that  the  occupation  must  be  for  a  year.  The 
lease  must  be  "  of  the  value"  of  ten  pounds.  Now  that  must 
mean  "  yearly  value,"  for  otherwise,  as  there  are  nine  intervals 
of  forty  days  in  eadi  year,  the  tenement,  to  confer  a  settlement, 
would  be  of  the  annual  value  of  90Z.,  which  would  be  an  absurd 
consequence.  But,  if  necessary,  it  may,  on  the  evidence  stated 
in  this  case,  be  presumed,  that  there  was  a  lease.  For  the  ses- 
sions have  found  in  fact,  by  their  decision,  a  contract  for  the 
agistment ;  and  all  that  is  meant  by  the  part  of  the  case  stating 
that  no  positive  contract  was  proved,  is,  that  no  evidence  directly 
proving  it  was  offered*  But  there  was  evidence  from  whence 
such  contract  may  be  inferred,  and  the  sessions,  by  their  decision, 
have  shown  that  they  did  draw  such  sn  inference. 

Denman,  Gr.  W,  Marriott,  and  Dwarris,  contra.  In  Uiis 
case  an  express  contract  should  be  shown.  For  the  words  are 
not ''  come  to  settle  on  a  tenement ;"  but  "  bona  fide  take  a  lease 
of  a  tenement ;"  and  any  positive  contract  is  negatived  by  the 
sessions.  The  objects  of  the  two  statutes  were  very  different, 
the  one  being  to  prevent  removals  only,  the  other  to  remove  the 
disability  of  conferring  or  obtaining  settlements,  under  which 
certificate-men  were  placed  :  and,  therefore,  it  was  natural,  that 
greater  strictness  should  be  used  in  the  latter  case.     Here  the 
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cattle  might  be  in  the  fields  of  the  landlord,  by  trespass,  or  bj 
indulgence  on  his  part ;  and  the  word  '^  agisted"  alone  is  not 
sufficient  for  the  Court  to  infer  a  contract  from  it :  at  any  rate, 
that  should  have  been  an  inference  distinctly  drawn  by  the  ses- 
sions, who  have  not  done  so.  If  the  parties  had  no  evidence, 
directly  proving  the  existence  of  a  lease,  they  must  fail.  But 
that  affords  no  reason  for  making  an  inference  in  their  favour. 
Then  the  value  is  not  sufficient,  for  the  9  and  10  W.  3,  c.  11, 
says,  that  the  tenement  must  be  of  the  value  of  lOZ.  Now  it  is 
expressly  stated,  that  for  the  time  it  was  actually  occupied,  it 
was  not  worth  lOL 

Abbott,  C.  J.  The  question  in  this  case,  arising  on  the  con- 
struction of  the  Stat.  9  and  10  W.  3,  c.  11,  by  which  no  person 
who  shall  come  with  a  certificate  into  a  parish,  shall  gain  a 
settlement  there,  unless  he  shall  really  and  bona  fide  take  a 
lease  of  a  tenement  of  the  value  of  lOZ,  is  one  of  general  im- 
portance. In  the  course  of  the  argument,  my  opinion  has  varied 
on  the  point.  The  Court  will,  therefore,  reserve  its  judgment  on 
that  part  of  the  case.  On  the  other  point,  however,  I  entertain 
no  doubt.  If  the  facts  stated  by  the  sessions  in  this  case,  were 
not  sufficient  for  the  Court  to  form  any  reasonable  conclusion  as 
to  what  must  have  been  the  inference  of  fact  drawn  by  the  ses- 
sions, we  would  send  the  case  to  be  reheard ;  but  it  seems  to  me 
that  they  are  sufficient,  and  that  the  inference  of  fact  drawn  by 
the  sessions  was  right.  It  is  stated  in  the  case,  that  the  pauper's 
father,  after  he  came  to  Croft,  under  the  certificate,  occupied  a 
house  there,  and,  at  the  same  time,  some  land  in  Marston  ;  and 
that  in  one  year,  while  he  was  in  the  occupation  of  the  said 
premises,  he  agisted  three  cows,  in  the  fields  of  his  landlord,  for 
two  or  three  months.  Now  it  seems  to  me,  from  the  phrase  ^^  he 
agisted,"  that  he  must  have  done  so  for  a  compensation  to  be. 
paid  to  the  landlord.  For  if  the  fact  had  been  that  the  cows 
only  ran  there,  without  any  payment  to  the  landlord,  I  think  the 
sessions  would  not  have  used  the  word  "agisted."  If  the  case 
had  stopped  here,  no  doubt  could  have  been  entertained  as  to  what 
the  decision  of  the  sessions  was  upon  this  point.  They  have, 
however,  added,  that  "  no  positive  contract  of  the  agistment  was 
proved."  But  I  cannot  understand  that  to  mean  more,  than 
that  there  was  no  direct  or  express  proof  of  the  bargain  between 
the  parties,  either  by  the  production  of  a  witness  present  at  it, 
or  any  agreement  in  writing  respiecting  it.  The  sessions,  how- 
ever, by  the  decision  to  which  they  have  come,  must  have  infer- 
red a  contract ;  and  it  seems  to  me,  that  from  the  proof  given  to 
them  of  the  agistment  of  the  cattle,  they  might  lawfully  have 
drawn  that  inference ;  and,  therefore,  that  they  did.  right  in 
quashing  the  order.  Upon  the  other  points,  the  Court  will  take 
time  to  consider  of  its  judgment. 

Bayley,  J.  I  have  no  doubt  with  respect  to  the  question 
which  has  been  principally  discussed  in  this  argument.  It  is  for 
the  sessions  to  draw  the  inferences  from  the  facts  proved ;  and, 
if  there  are  premises  stated  from  which  it  appears  that  they 


175]  3  Barnewall  &  Alderson.  109 

might  lawfully  draw  such  inferences,  the  Court  will  not  disturb 
their  decision.  In  this  case,  it  appears,  that  the  cattle  ran  for 
two  or  three  months  in  the  landlord's  fields.  Now  from  that  the 
sessions  might  very  properly  infer,  that  the  landlord  was  to  re- 
ceive a  compensation  for  it.  For  it  was  not  likely  that  the  cattle 
should  be  there  without  the  landlord's  knowledge,  and  there  is 
nothing  in  the  case  to  show  that  hb  permission  was  given  from 
motives  of  charity.  I  think,  therefore,  that  the  sessions  were 
right  in  inferring  a  contract ;  and,  that  they  have  drawn  that 
inference,  is  manifest  from  the  result  of  the  appeal ;  for  they 
have  decided,  that  the  pauper's  settlement  was  in  Croft.  Now 
it  is  quite  clear,  unless  the  agistment  be  taken  into  consideration, 
that  his  settlement  is  not  in  that  parish ;  and,  therefore,  as  it 
seems  to  me,  no  doubt  can  be  entertained  that  the  sessions  took 
into  their  consideration  the  value  of  the  agistment,  and  must 
have  inferred  that  there  was  a  contract  for  it  between  the  par- 
ties.    Upon  the  other  points,  I  shall,  at  present,  give  no  opinion. 

HoLROYB,  J.  It  appears  to  me,  from  the  facts  stated  in  this 
case,  that  the  sessions  must  have  drawn  an  inference  that  there 
was  a  contract  for  the  agistment  of  these  cattle  ;  and  those  facts 
were  fully  sufficient  to  warrant  that  conclusion.  The  Court, 
therefore,  does  not  draw  any  inference  itself,  but  only  yields  to 
that  which  the  sessions  have  already  drawn.  I  think  that  the 
term  agistment  does  import  a  contract  between  the  parties ;  for 
the  cattle  must  have  been  there  either  by  right  or  sufferance  of 
the  owner  of  the  land.  If  this  had  been  a  question  between  a 
landlord  and  tenant,  the  circumstance  of  the  cattle  being  upon 
the  land  would  not  have  afforded  the  same  ground  for  presump- 
tion. But  here  it  is  a  question  between  third  persons ;  and,  the 
agistment  having  been  submitted  to  by  the  landlord,  who  might 
have  disputed  it,  and  who  did  not  do  so,  I  think  we  ought  to 
presume,  that  the  cattle  were  there  by  right,  and  that  there  was 
a  contract  between  the  parties. 

Best,  J.  Upon  looking  at  this  case,  it  seems  to  me,  that  the 
question  presented  for  our  consideration,  is  simply,  whether  the 
sessions  were  at  liberty  to  infer  a  contract,  from  the  facts  here 
stated.  Now  it  is  qmte  clear,  that  they  might  do  so ;  for  it  is 
not  necessary,  either  in  this  or  any  other  case,  that  there  shoxdd 
be  positive  proof.  It  is  quite  sufficient,  if  other  circumstances 
be  proved,  from  whence  such  a  conclusion  is  necessarily  to  be 
drawn.  The  word  "  agistment"  means,  where  cattle  are  in  the 
land  of  another  by  his  consent,  or  by  some  contract  with  the 
owner  of  the  land.  The  proof,  therefore,  being  that  the  cattle 
were  agisted  for  two  oi^  three  months  in  the  fields  of  the  landlord, 
the  sessions  might  very  properly  draw  the  conclusion,  that  there 
was  a  contract  between  the  parties  for  that  purpose. 

Cur.  adv.  vuU. 

Abbott,  C.  J.,  on  this  day,  after  stating  the  case,  proceeded 
as  follows ;  This  case  was  lately  argued  before  us  at  Serjeants' 
Inn  Hall.  After  the  argument  was  closed,  we  eave  our  opinions 
upon  some  of  the  points  urged  at  the  bar,  and  we  decided,  for 
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the  reasons  then  given,  that  the  sessions  might,  upon  the  facts 
stated,  lawfully  presume  a  contract  for  the  depasturing  of  the 
cows,  and  must  be  understood  bj  us  to  have  in  fact  made  that 
presumption.  But  we  reserved  for  our  further  consideration  the 
question,  whether,  presuming  such  a  contract,  or  in  other  words, 
whether,  presuming  a  taking  of  the  pasturage  for  the  period 
mentioned,  this  case  presented,  upon  the  whole,  a  taking  of  a 
lease  of  a  tenement  of  the  value  of  lOZ.,  within  the  meaning  of 
the  statute  8  &  9  W.  8,  c.  11  ?  Upon  the  authorities,  there  can 
be  no  doubt  that  the  facts  here  stated  must  be  deemed  to  be  a 
coming  to  settle  upon  a  tenement  of  the  yearly  value  of  lOi., 
within  the  meaning  of  the  statute  18  &  14  Car.  2,  c.  12.  The 
only  doubt  was,  whether  a  difiFerence  of  construction  might  pre- 
vail upon  the  certificate  act,  the  8  &;  9  W.  8,  c.  11,  which  is 
expressed  in  somewhat  more  precise  terms,  viz.,  ^^bona  fide  takd 
a  lease  of  a  tenement  of  the  value  of  10/."  It  is  obvious  how- 
ever that  in  construing  these  words,  reference  must  be  had  to  the 
former  statute,  to  supply  the  word  "yearly,"  which  is  wanting 
in  this  statute ;  and,  in  like  manner,  the  words  of  the  second 
branch  of  this  clause,  "  execute  some  annual  office  in  such  parish, 
being  legally  placed  in  such  office,"  have  been  construed,  with 
reference  to  the  stat.  8  4;  4  W.  &  M.  c.  11,  s.  6,  to  require  a 
service  of  the  office  for  an  entire  year.  Hex  v.  Inhabitants  of 
Tittleworthj  Burr.  S.  C.  288.  No  case  has  been  found  in  which 
the  statute  8  &  9  W.  3  has  received  a  different  construction  from 
the  Stat.  18  &  14  Gar.  2,  as  to  the  nature  of  the  tenement,  or 
of  the  taking  thereof.  On  the  contrary,  it  has  been  decided, 
that  a  lease  at  will  is  a  lease  within  the  certificate  act,  Str.  502. 
And  in  the  case  of  The  King  v.  Inhabitants  of  Shensto-n^  Burr. 
S.  C.  474,  Lord  Mansfield  says,  the  two  acts  are  to  be  con- 
sidered together,  being  in  pari  materia.  And  in  Burn's  Justice, 
we  find  extracts  from  these  statutes,  placed  together  at  the  begin- 
ning of  the  section,  in  which  that  author  has  collected  the  cases 
"of  settlement  by  renting  a  tenement,"  and  no  distinction  is 
afterwards  made.  We  are  of  opinion,  therefore,  that  no  distinc- 
tion ought,  in  this  respect,  to  be  now  introduced.  This  branch 
of  the  law  is  to  be  administered  by  different  tribunals  sitting  in 
every  county  of  England ;  and  it  is,  therefore,  of  the  utmost 
importance,  that  the  rules  of  decision  should  be  as  plain  and  as 
general  as  the  language  of  the  statutes  will  admit,  and  that  no 
subtle  or  novel  distinctions  should  be  introduced  or  countenanced. 
The  rule  for  quashing  the  order  of  sessions  must  be  discharged. 

Order  of  Sessions  confirmed. 
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CANNAN  and  Another  v.  BRYCE.— p.  179. 

Money  lent  and  applied  by  the  borrower  for  the  express  purpose  of  settling  losses  on  il- 
legal stock-jobbing  transactions  to  which  the  lender  was  no  party,  cannot  be  recover- 
ed back  by  him. 

Assumpsit  for  money  had  and  received,  &c.  Plea,  general  issue. 
At  the  trial  before  Abbott,  C.  J.,  at  the  London  Sittings  after  last 
Hilary  terra,  the  jury  found  a  verdict  for  the  plaintiffs,  subject  to 
the  opinion  of  the  court  on  the  following  case : 

The  plaintiffs  are  assignees  of  James  Amos  and  Charles  Suther- 
land, under  a  commission  of  bankrupt,  issued  against  them  on  the 
9th  February,  1816.  The  defendant  is  a  lieutenant  in  the  service 
of  the  East  India  Company.  Amos  and  Sutherland  were  mer- 
chants in  partnership,  trading  under  the  firm  of  James  Amos  and 
Co.  On  the  first  of  March,  1814,  Amos,  without  the  knowledge 
of  Sutherland,  entered  into  an  illegal  stock  jobbing  transaction  by 
which  he  sustained  a  heavy  loss.  It  was  expressly  found  by  the 
jury  that  the  defendant  was  not  a  partner  in  such  stock-jobbing 
transaciion,  Amos  was  unable  to  pay  the  loss,  either  with  his  own 
private  funds  or  with  those  of  the  partnership.  The  defendant  lent 
the  produce  of  5000Z.  4  per  cent,  consols.,  for  the  purpose  of  pay- 
ing such  loss,  and  it  was  applied  for  that  purpose.  In  considera- 
tion of  this  money  so  lent,  Sutherland  joined  Amos  in  a  bond  to 
the  defendant,  which  bond,  by  some  mistake,  had  no  condition  an-* 
nexed.  In  consequence  of  this  it  was  afterwards  cancelled,  and 
another  bond,  in  the  penal  sum  of  7000/.,  was  executed  between 
the  same  parties  on  the  10th  March,  1815.  The  condition  of  this 
bond  was,  "to  replace  the  stock  on  or  before  the  18th  Sept.  thea 
next,  and  in  the  meantime  to  pay  the  dividends."  The  stock  was 
not  transferred  in  pursuance  of  the  condition  of  this  bond  ;  and  the 
firm  of  Amos  and  Co.  became  very  much  embarrassed  before  the 
18th  September,  1815,  and  Sutherland  having  committed  an  act 
of  bankruptcy  on  the  27th  August  preceding,  went  to  America, 
and  remained  there  till  afler  the  bankruptcy  of  Amos.  During  his 
absence  Amos  had  the  sole  management  of  the  business.  Amos  af- 
terwards executed  to  the  defendant,  at  his  request,  three  several 
deeds  of  assignment  of  three  several  cargoes ;  the  two  first  of  which 
had  been  shipped  on  account  of  Sutherland  and  Amos,  and  the 
third  on  account  of  Amos  alone.  These  deeds  were  executed  by 
Amos  only.  On  the  17th  of  January,  1816,  Amos  committed  an 
act  of  bankruptcy,  and  on  the  9th  February  following  a  joint  com- 
mission issued  against  Amos  and  Sutherland.  In  April,  1817,  the 
defendant  received  sums  of  money  on  account  of  the  proceeds  of 
each  of  the  three  several  cargoes  mentioned  in  the  deeds  of  assign- 
ment, llie  sums  received  did  not,  however,  amount  to  the  debt 
due  from  Amos  and  Sutherland  to  the  defendant. 

The  case  was  argued  by  J.  Evans  for  the  plaintiff,  and  Oldnall 
Russell  for  the  defendant.  For  the  plaintiff  it  was  contended  that 
the  condition  of  the  bond  was  illegal,  inasmuch  as  it  was  to  se- 
cure the  repayment  of  money  lent  for  the  express  purpose  of 
paying  losses  on  illegal  stock-jobbing   transactions.     Faikney  v. 
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Beynotis,  4  Burr.  2069,  and  Petrie  v.  Hannay^  3  T.  R.  418,  were 
admitted  to  be  authorities  against  the  plaintiff  *s  claim  ;  but  it  was 
contended,  that  those  cases  were  overruled  by  Booth  v.  Hodgson^ 
6  T.  R.  405  ;  Jlvherlv.  Maze,  2  Bos.  &  Pul.  371  ;  Webb  v.  Brooke, 
3  Taunt.  12;  Ex  parte  Mather,  3  Ves.  373 ;  Ex  parte  Daniels,  14 
Ves.  192  ;  Ottley  v.  Brawn,  1  Ball  &  Beat.  366  ;  Lightfoot  v. 
Tennant,  1  Bos.  &  Pul.  554 ;  and  Langton  v.  Hughes,  1  M.  &  S. 
594.  For  the  defendant  it  was  urged,  that  the  only  point  upon 
which  the  authority  of  these  cases  of  Fai/cney  v.  Reynotis,  and 
Petrie  v,  Hanvay,  was  doubted  was,  whether  a  party  should  re- 
cover who  had  himself  been  concerned  in  an  illegal  transaction. 
In  most  of  the  other  cases  cited,  the  payment  was  made  by  or  to 
the  party  to  the  illegal  contract ;  and  that  was  the  case  also  in 
Brown  v.  Turner,  7  T.  R.  630  ;  and  Mitcholl  v.  Cockbume,  2  H. 
Bl.  379.  Here,  however,  that  fact  was  expressly  negatived  by  the 
jury.  The  authority,  too,  of  the  cases  of  Faikney  v.  Reynous,  and 
Petrie  v.  Hannay,  had  been  recognised  in  the  subsequent  cases  of 
Farmer  v.  Russell,  1  Bos.  &  Pul.  296 ;  Steers  v.  Lashly,  6  T.  R. 
61 ;  and  Ex  parte  Bulmer,  13  Ves.  313.  But  even  supposing 
that  those  cases  were  not  valid  authorities,  the  present  case  diflered 
from  them ;  first,  because  the  defendant  was  not  in  any  way  con- 
cerned in  the  original  transaction  ;  secondly,  because  the  payment 
was  not  made  by  him  directly  to  the  party  who  was  to  receive  the 
difference ;  for  the  money  was  advanced  to  Amos  and  Co.,  and 
they  might  have  employed  it  as  they  thought  fit ;  they  might  even 
have  bcught  an  estate  with  it ;  it  was  similar  to  the  case  of  money 
lent  to  pay  a  gaminsj  debt,  or  to  pay  a  bet  at  a  horse-race,  and 
Barjeau  v.  Walmsley  2  Str.  1249 ;  Aldnbrook  v.  Hall,  2  Wils. 
309,  were  authorities  to  show,  that  money  so  lent  might  be  re- 
covered. Another  point  was  made,  that  one  partner  could  not 
bind  another  by  deed,  and  upon  that  point  the  court  pronounced  no 
judgment.  Lambert's  case,  Godb.  244 ;  Fox  v.  Hanhury,  Cowp. 
448;  Coldwell  v.  Gregory,  1  Price,  119;  dJidSmUhv.  Goddard, 
3  Bos.  &  Pul.  465,  were  cited. 

Cur.  adv.  wit. 
Abbott,  C.  J.,  now  delivered  the  judgment  of  the  court.  This 
case  was  lately  argued  before  us  at  Serjeant's- Inn-Hall.  On  the 
part  of  the  plaintiffs  it  was  contended,  that  this  loan  being  made 
for  the  purpose  of  enabling  Amos  to  pay  or  compound  differences 
upon  illegal  stock-jobbing  transactions,  was  in  itself  illegal,  and, 
consequently,  that  all  securities  given  for  repayment  of  the  loan 
were  void,  and  the  plaintiffs,  therefore,  entitled  to  recover  the  mo- 
ney received  by  the  defendant  in  virtue  of  the  assignments,  after 
the  acts  of  bankruptcy  of  Sutherland  and  Amos.  On  the  part  of 
the  defendant  it  was  contended,  that  as  he  was  not  a  party  to  the  il- 
legal transaction,  the  loan  was  not  illegal,  and  the  securities,  there- 
fore, available  in  law.  Another  point  was  made  upon  the  effect 
of  the  assignments  executed,  under  the  circumstances  stated,  by 
Amos  alone.  Upon  this  point  it  is  only  necessary  to  observe,  that 
admitting  it  to  be  competent  to  one  partner,  after  an  act  of  bank- 
ruptcy committed  by  another,  to  dispose  of  their  partnership  pro- 
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perty  in  discharge  of  legal  demands  upon  the  partnership  ;  yet  it 
is  not  competent  for  him  to  do  so  in  discharge  of  a  demand  to 
which  the  partners  are  not  by  law  liable ;  and  we  think  the  part- 
ners were  not  liable  in  the  present  case,  because  we  think  the  loan 
was  illegal  and  the  securities  void.  The  case  was  very  fully  and 
ably  argued,  and  all  the  authorities  bearing  upon  it,  on  one  side 
and  the  other,  were  quoted  and  discussed  in  such  a  manner  that 
it  is  not  necessary  to  notice  many  of  them  with  any  particularity. 
The  authorities  principally  in  favour  of  the  defendant  are  those 
of  Faikney  v.  Beyrums  and  another^  and  Petrie  v.  Hannay.  The 
propriety,  however,  of  these  decisions  has  been  questioned  in  the 
several  subsequent  cases  that  were  quoted  on  the  part  of  the  plain- 
tiff; and  the  distinction  taken  in  the  former  of  them  between  ma- 
lum prohibitum  and  malum  in  se  was  expressly  disallowed  in  the 
case  of  Auhert  v.  Maze,  Indeed,  we  think  no  such  distinction 
can  be  allowed  in  a  court  of  law ;  the  court  is  bound,  in  the  ad- 
ministration cf  the  law,  to  consider  every  act  to  be  unlawful  which 
the  law  has  prohibited  to  be  done.  The  statute  upon  which  the 
objection  to  the  loan  in  this  case  arises,  viz.  7.  G.  2,  c.  8,  was 
founded  upon  public  policy,  to  prevent,  according  to  the  language 
of  the  preamble,  "the  pernicious  and  destructive  practice  of 
stock-jobbing,  whereby  many  of  his  majesty's  subjects  are  diverted 
from  pursuing  their  lawful  trades  and  vocations,  to  the  utter  ruin 
of  themselves  and  families,  to  the  great  discouragement  of  indus- 
try, and  to  the  manifest  detriment  of  trade  and  commerce."  By 
the  5th  section,  upon  which  this  case  more  particularly  depends, 
it  is  enacted,  "  That  no  money  or  other  consideration  shall  be  vol- 
untarily given,  paid,  had,  or  received  for  the  compounding,  satis- 
^ing,  or  making  up  any  difference  for  not  transferring  any  public 
stock,  or  not  performing  any  contract  or  agreement  stipulated  to 
be  performed ;  but  that  every  such  contract  and  agreement  shall 
be  specifically  performed ;  and  all  and  every  person,  who  shall 
voluntarily  compound,  make  up,  pay,  satisfy,  take  or  receive  such 
difference-money,  &c.  shall  forfeit  the  sum  of  100/."  So  that  the 
act  of  paying  or  receiving  is  prohibited  absolutely,  and  those  who 
pay,  and  those  who  receive,  are  both  placed  in  pari  delicto.  And 
this  statute  differs  from  the  statute  against  gaming,  9  Ann  c.  14 ;  for 
the  latter  contains  no  prohibition  against  the  payment  of  money 
lost  at  play ;  thoug;h  it  enables  the  loser  to  recover  back  his  money 
within  a  limited  time,  and  in  default  of  suit  bv  him,  enables  any 
person  to  recover  the  money  and  treble  the  value  within  a  further 
limited  time.  Then  as  the  statute  in  question  has  absolutely  prohi- 
bited the  payment  of  money  far  compounding  differences ;  it  is  im- 
possible to  say  that  the  making  such  payment  is  not  an  unlawful  act ; 
and  if  it  be  unlawful  in  one  man  to  pay,  how  can  it  be  lawful  for 
another  to  furnish  him  with  the  means  of  payment?  It  will  be 
recollected  that  I  am  speaking  of  a  case  wherein  the  means  were 
furnished  with  a  full  knowledge  of  the  object  to  which  they  were 
to  be  applied,  and  for  the  express  purpose  of  accomplishing  that 
object.  And  we  think  the  present  case  cannot  be  distinguished 
in  principle  from  that  of  the  druggist  who  sold  to  a  brewer,  for  the 
VOL.  V.  15  K  2 
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purpose  of  being  mixed  with  beer,  certain  drugs,  which  the  latter 
was  prohibited  by  an  act  of  parliament  from  mixing  with  beer.  I 
allude  to  the  case  of  Langton  and  Others  v.  Hughes  and  Another^ 
wherein  it  was  decided,  that  the  druggist  could  not  recover  the 
price  of  the  drugs  sold  for  that  unlawful  purpose.  And  if  the 
defendant  acted  unlawfully  in  lending  his  money  to  the  bankrupts, 
he  could  not  have  sued  them  for  recovery  of  payment ;  because 
no  suit  can  be  maintained  upon  an  unlawful  act :  and  if  recovery 
could  not  be  enforced  at  law  upon  the  contract  of  lending,  neither 
could  recovery  be  enforced  upon  a  bond  given  for  the  performance 
of  that  contract;  the  bond  was  not  less  void  than  the  contract, 
and  if  the  bond  was  void,  the  assignments  mentioned  in  the  case, 
which  were  only  in  furtherance  of  the  bond,  and  which  were  made 
by  one  of  the  partners  after  an  act  of  bankruptcy  committed  by 
the  other,  cannot  give  to  the  defendants  a  right  to  retain  the 
proceeds  of  the  goods  against  the  plaintiffs,  who  claim  under  a 
commission  against  both  the  partners  for  the  benefit  of  the  lawful 
creditors  of  both,  such  commission  being  grounded  upon  acts  of 
bankruptcy  committed  by  each  of  them  before  any  of  tlie  proceeds 
of  the  goods  had  come  to  the  hands  of  the  defendant  in  pursuance 
of  the  assignments.  For  these  reasons,  we  are  of  opinion,  that 
the  plaintiffs  are  entitled  to  recover  the  whole  of  the  proceeds  of 
the  cargoes  and  investments  mentioned  in  the  case.  And  the  pos- 
tea  must  be  delivered  to  them. 

Judgment  for  the  plaintiffs. 


FLANAGAN  v.  WATKINS.— p.  186. 

.A  surety  under  an  annuity  deed  is  not  entitled,  under  49  G.  3,  c.  131 , 8.  8,  to  prove  the 
value  of  the  annuity  as  a  debt  under  the  commission,  and  therefore,  where  such  a 
surety  liad  redeemed  the  annuity,  subsequently  ro  the  bankruptcy,  it  was  held,  that  be 
•was  entitled  to  maintain  an  action  for  the  value  against  the  bankrupt,  who  had  olv> 
-lained  his  certificate,  and  that,  although  the  grantee  had  proved  under  the  17th  section. 

Declaration  in  debt  on  an  annuity-bond,  to  which  there  were 
several  pleas  and  demurrers  thereto.  The  question  raised  was, 
whether,  under  49  G.  8,  c.  121,  the  surety  under  an  annuity- 
deed,  who  had  redeemed  the  annuity  after  the  bankruptcy  of  the 
grantor,  might  sue  the  grantor  upon  a  bond  of  indemnity,  not- 
withstanding the  grantee  had  proved  the  value  of  the  annuity 
under  the  commission.  The  facts  which  raised  this  question, 
•appeared  upon  the  pleadings,  and  were  fully  stated,  in  the  judg- 
ment of  the  Court.  It  therefore  became  unnecessary  to  set  out 
the  pleadings. 

Tindalf  for  the  plaintiff.  There  was  no  debt  at  the  time  of 
issuing  the  commission.  The  stat.  49  G.  3,  o.  121,  s.  8,  applies 
only  to  those  cases  where  the  surety  is  in  a  condition  to  prove. 
Before  that  statute,  the  law  stood  thus :  If  the  surety  paid  the 
debt  of  the  principal  before  the  bankruptcy  he  might  prove  it, 
Osborn  and  Another  v.  Churchman^  Cro.  Jac.  127 ;  if  he  paid  it 
afterwards,  it  did  not  constitute  a  provable  debt,  and  the  bank- 
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nipt  remained  liable.  The  49  G.  3,  c.  121,  s.  8,  relates  to  the 
proof  of  debts  by  sureties ;  the  17th  section,  to  the  proof  of  the 
value  of  annuities.  The  words  of  the  8th  section  are  these : 
**  Where,  at  the  time  of  issuing  the  commission,  any  person  shall 
be  surety  for,  or  be  liable  for  any  debt  of  the  bankrupt,  it  shall 
be  lawful  for  such  surety  or  person  liable,  if  he  shall  have  paid 
the  debt,  or  any  part  thereof  in  discharge  of  the  whole  debt, 
althoii^h  he  may  have  paid  the  same  after  the  commission  shall 
have  issued,  and  the  creditor  shall  have  proved  his  debt  under 
the  commission,  to  stand  in  the  place  of  the  creditor,  as  to  the 
dividends,  upon  such  proof;  and,  when  the  creditor  shall  not 
have  proved  under  the  commission,  it  shall  be  lawful  for  such 
surety,  or  person  liable,  to  prove  his  demand,  in  respect  of  such 
payment,  as  a  debt  under  the  commission."  This  section  only 
applies  to  those  cases  where  the  surety  is  in  a  condition  to  prove ; 
but  the  surety  under  an  annuity-deed  cannot  prove  for  the  value 
of  the  annuity.  Before  the  statute,  the  grantee  himself  could 
not  prove,  unless  where  it  was  an  annuity  secured  by  bond,  and 
that  bond  had  become  forfeited ;  but  now,  by  the  17th  section, 
the  annuity  creditor  may  prove  for  the  value  of  the  annuity. 
The  surety,  however,  is  not  enabled  so  to  prove,  and  consequently 
his  ca^e  does  not  fall  within  the  act  of  parliament.  The  remedy 
of  the  surety  certainly  cannot  depend  on  the  voluntary  act  of  the 
grantee.  The  case  of  Welsh  v.  Wehh^  4  M.  &  S.  838,  is  pre- 
cisely in  point.  There,  Lord  Ellbnborough  is  reported  to  have 
said,  ^*  It  is  not  a  debt  quoad  the  surety  until  he  is  in  a  condi*- 
tion  to  be  damnified.  If  the  legislature  intended  such  a  case  a^ 
this,  they  have  not  so  said,  nor  have  they  used  language  suffi- 
ciently clear  to  enable  us  so  to  say." 

LitUedaley  contra.  This  statute  should  be  liberally  construed 
in  favour  of  the  bankrupt.  The  17th  section  enacts.  That  the 
certificate  should  be  a  discharge  against  all  demands,  in  respect 
of  the  annuity,  in  the  same  manner  as  such  certificate  would  dis- 
charge the  bankrupt,  with  respect  to  any  other  debt  proved,  or 
which  might  have  been  proved.  The  legislature,  therefore,  treats 
the  value  of  an  annuity  as  a  debt.  That  term  is  not  to  be  taken 
I  in  its  strictest  sense ;  for  money  payable  at  a  future  day  is  a  debt, 

I  within  the  meaning  of  the  bankrupt  laws :  it  includes  anything 

•  which  is  the  subject  of  proof  under  the  commission.     The  credit- 

I  or  swears  that  the  bankrupt  is  indebted  to  him.     Here,  the  cre- 

Iditor  has  proved  for  the  value  of  the  annuity,  which  is  a  debt, 
within  the  meaning  of  the  8th  section ;  and  then  the  surety  is 
entitled  to  stand  in  his  place.  If  the  argument,  on  the  part  of 
the  plaintiff,  were  to  prevail,  the  debt  would  be  paid  twice :  first, 
by  the  bankrupt's  estate,  under  which  the  grantee  has  proved; 
and,  secondly,  by  the  bankrupt  himself,  upon  this  claim  of  the 
surety.  Suppose  this  were  the  case  of  an  annuity  for  a  number 
of  years  certam,  it  would  be  provable  under  the  7  G.  1,  c.  31, 
as  a  debt  payable  at  a  future  day  by  yearly  instalments,  deduct- 
ing a  rebate  of  interest.  The  value  of  that  debt  is  the  principal 
money,  after  making  such  deduction.     The  value  of  an  annuity 
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for  life,  is  estimated  by  considering  it  as  an  annuity  for  that 
number  of  years  which  is  the  probable  duration  of  the  life  upon 
which  it  is  granted.  The  17th  section  of  the  statute  empowers 
the  commissioners  to  estimate  that  value.  The  legislature,  there- 
fore, have  adopted  this  principle,  and  have  put  an  annuity  for 
life  on  the  same  footing  as  an  annuity  for  years,  or  of  any  debt 
payable  at  a  future  day ;  and  it  is  clear  that  the  surety  would  be 
entitled  to  prove,  under  the  commission,  for  any  such  debt.  The 
act,  therefore,  having  made  the  value  of  this  annuity  a  provable 
debt,  has,  in  effect,  declared  it  to  be  a  clebt  at  the  time  of  the 
issuing  of  the  commission. 

Tindaly  in  reply.  This  is  not  a  debt.  It  sounds  entirely  in 
damages.  It  differs  from  the  case  put  in  argument  of  money 
payable  at  a  future  day,  for  that  is  debitum  in  presenti  solven- 
dum  in  future.  If  it  be  a  debt,  however,  it  clearly  was  not  so 
at  the  time  of  the  issuing  of  the  commission  ;  for  it  could  not 
be  a  debt,  until  the  commissioners  had  ascertained  the  value. 

Our.  adv.  vult. 

Abbott,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  case,  which  came  on  upon  demurrers  to  a  very  great  length 
of  pleading,  was  lately  argued  before  us  at  Serjeants'  Inn  Hall. 
The  question  was  upon  the  effect  of  the  8th  and  17th  sections  of 
the  statute  49  6.  3,  c.  121,  and  the  facts  upon  which  it  arose,  may 
be  thus  collected  from  the  pleadings.  On  the  6th  March, 
1811,  the  plaintiff,  as  surety  for  the  defendant,  joined  with 
him  in  the  execution  of  an  indenture  whereby  the  defendant 
granted  an  annuity  of  800Z.  per  annum,  to  James  Martin,  and 
also  a  warrant  of  attorney  to  confess  a  judgment  for  securing 
the  payment  of  the  annuity.  By  this  indenture,  the  annuity 
was  made  redeemable  by  the  defendant  and  plaintiff,  or  either  of 
them,  on  payment  of  the  sum  of  21757.  with  such  arrears  as 
might  happen  to  be  due.  The  defendant  executed  a  bond  to  the 
plaintiff  of  the  same  date,  wherein  the  indenture  was  recited, 
and  of  which  the  condition  was,  that  the  defendant  should  keep 
the  plaintiff  harmless  and  indemnified  from  the  payment  of  the 
annuity,  and  all  loss,  damages,  and  expenses,  and  from  all  the 
covenants,  conditions,  provisoes,  declarations,  and  agreements, 
in  the  indenture  and  warrant  of  attorney  contained,  and  from 
the  payment  of  all  sums  of  money  to  grow  due  thereon,  or 
become  payable  in  respect  or  by  virtue  thereof,  and  from  all 
actions,  kc.  The  defendant  became  bankrupt,  and  had  obtained 
his  certificate.  Martin  proved,  under  the  commission,  the  arrearB 
then  due,  and  also  proved,  in  virtue  of  the  17th  section  of  the 
said  statute,  the  value  of  the  annuity,  ascertained  as  therein 
directed,  and  the  value  so  proved  exceeded  the  sum  of  21757. 
This  proof  was  made  without  communication  with  the  plaintiff. 
After  this  proof,  and  after  the  defendant  had  obtained  his 
certificate,  but  before  a  final  dividend  made  of  his  effects,  the 
plaintiff,  for  his  own  sake,  redeemed  the  annuity  according  to 
the  terms  of  the  deed ;  and  now  brought  this  action  upon  the 
bond,  claiming  to  recover  from  the  defendant  the  sums  paid  for 
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the  redemption  and  arrears.     The  defendant  pleaded  his  bank- 
ruptcy and  certificate  generally  and  specially. 

Upon  the  argument  no  question  was  made  as  to  the  arrears 
due  before  the  bankruptcy ;  they  were  given  up,  and  it  was  ad- 
mitted, that,  upon  the  breach  for  those  arrears,  there  must  be 
judgment  for  the  defendant.     The  question  was  upon  the  plain- 
tiff's  right  to  recover  the  money  paid  at  the  time  of  the  redemp- 
tion;  and  this  question  depended,  as  I  have  before  observed, 
upon  the  construction  and  effect  of  the  8th  and  17th  sections  of 
the  statute  49  G.  3,  c.  121.     For  the  defendant,  it  was  insisted, 
that  the  effect  of  the  17th  section  was,  to  make  the  value  of  an 
annuity,  a  debt  within  the  meaning  of  the  8th  section,  in  those 
cases,  at  least,  where  the  grantee  had  elected  to  prove  the  value 
under  the  17th  section.     We  are  of  opinion,  however,  that  this 
effect  cannot,  in  sound  construction,  be  given  to  that  section. 
According  to  the  terms  of  the  8th  section,  the  surety,  who  has 
paid  the  debt,  or  any  part  thereof  in  discharge  of  the  whole, 
may,  if  the  creditor  has  proved  the  debt,  stand  in  his  place  as  to 
the  dividends ;  or,  if  the  creditor  has  not  proved,  may  prove  his 
own  demand  in  respect  of  such  payment  as  a  debt.     So  that  the 
right  of  the  surety  is  not  made  to  depend  upon  the  proof  of  the 
creditor,  which  is  a  matter  in  his  own  choice,  not  controllable  by 
the  surety ;  but  the  surety  has  an  independent  right  of  his  own 
in  respect  of  a  payment  made  by  himself,  in  a  case  within  that 
section,  and  the  only  word,  used  in  that  section  to  denote  the 
cases  within  its  operation,  is  the  word  "  debt."     We  think,  there- 
fore, that  no  case  can  be  brought  within  this  section,  wherein 
the  surety  may  not  prove,  although  the  creditor  should  forbear 
to  do  so.     And  we  think  the  value  of  an  annuity  is  not  a  debt 
within  the  meaning  of  that  word  in  the  8th  section.     The  grantee 
of  an  annuity  has  a  special  power  given  to  him  by  the  17th  sec- 
tion, under  the  name  of  an  annuity  creditor,  to  prove  for  the 
value  of  the  annuity  to  be  ascertained  by  the  commissioners ; 
and  the  bankrupt,  whether  the  value  be  proved  or  not,  is  dis- 
charged by  his  certificate,  against  all  demands  in  respect  of  the 
annuity  in  the  same  manner  as  with  respect  to  any  other  debt 
provable   under  the  commission.      But  this  clause  is  a  special 
provision,  applicable,  in  its  terms,  to  the  grantee  only  of  the  an- 
nuity, for  he  only  is  an  annuity  creditor,  and  not  applicable  to 
the  surety.     The  value  of  an  annuity  is  not,  by  this  section  or 
any  other  part  of  the  statute,  declared  to  be  a  debt  to  all  pur- 
poses.    If  it  had  been  the  intention  of  the  legislature  that  such 
value  should  be  considered  as  a  debt  to  all  purposes  within  the 
operation  of  the  bankrupt-laws,  we  must  presume  that  this  would 
have  been  done   in  direct  terms,  accompanied  with  provisions 
Buitable  to  the  case  of  the  surety.     This  not  being  done,  we  can- 
not give  to  the  statute  the  effect  for  which  the  defendant  has 
contended,  which,  as  we  think,  would  be  to  make,  and  not  to  ex- 
pound, the  law.     For  these  reasons,  the  judgment  must  be  for 
the  plaintiff  upon  all  the  pleas,  except  those  which  apply  to  the 
arrears  which  were  due  before  the  bankruptcy. 

Judgment  for  the  plaintiff. 


/ 
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The  KING  v.  TIPPETT.— p.  193. 

A  prescriptive  right  to  a  public  toiring-path,  on  the  banks  of  a  naTigable  tide 
river,  is  not  destroyed  in  consequence  of  that  part  of  the  river  adjoining  the 
towing-path  having  been  converted  bj  act  of  parliament  into  a  floating  har- 
bour, although  the  towing-path  was  thereby  sul^ect  to  be  used  at  all  times  of 
the  tide ;  whereas,  before,  it  was  only  used  at  those  times  when  the  tide  was 
sufficiently  high  for  the  purposes  of  navigation:  Held,  secondly,  that  the 
prescription  was  not  destroyed  by  a  clause  in  the  act  of  parliament,  whereby 
the  undertakers  of  the  work  were  authorized  to  make  a  towing-path  over 
land,  comprising  the  towing-path  in  question,  on  paying  a  compensation  to 
the  owner  of  the  soil,  the  effect  of  that  being  only  to  give  him  a  compensa- 
tion for  any  iigury  he  may  sustain  by  enlarging  the  then  towing-path,  or 
otherwise. 

Indictment  against  the  defendant  for  a  nuisance,  charging 
him,  in  the  first  count,  with  having,  on  Ist  April,  1817,  unlaw- 
fully obstructed  a  public  way  in  the  parish  of  St.  Augustine,  in 
the  city  and  county  of  Bristol,  on  the  side  of  a  floating  harbour 
there ;  which  way  had  been  and  ought  to  be  used  by  all  the  king's 
subjects  going  with  vessels  on  the  said  floating  harbour  to  pass 
and  repass  over  for  the  purpose  of  hauling  and  towing  their  ves- 
sels along  the  floating  harbour.  The  third  count  stated,  that 
after  the  passing  of  an  act  of  the  43  G.  3,  entitled  "An  act  for 
improving  and  rendering  more  commodious  the  port  and  harbour 
of  Bristol,"  and  before  the  nuisance  committed  by  the  defendant, 
the  Bristol  Dock  Company  did,  in  pursuance  of  the  act,  make 
and  convert  a  part  of  the  then  course  of  a  navigable  river,  called 
the  Avon,  into  a  floating  harbour,  and  make  a  new  course  and 
channel  for  the  Avon  in  lieu  of  that  part  of  the  course  converted 
into  a  floating  harbour,  and  had  continually,  from  thence,  main- 
tained the  floating  harbour  and  the  new  course  of  the  river,  and 
that  from  time  whereof  the  memory  of  man  was  not  to  the  con- 
trary, until  the  obstruction  thereinafter  mentioned,  there  had 
been,  and  still  ought  to  be  a  public  towing-path,  on  the  bank  and 
edge  of  the  old  course  of  the  old  river,  from  the  mouth  of  a  river 
called  the  Froome,  unto  the  Lime-kiln  Dock,  in  the  said  city, 
until  the  course  of  the  Avon  was  so  changed  as  aforesaid,  and, 
since  that  time,  on  the  side  and  edge  of  the  floating  harbour  used 
for  all  the  king's  subjects  passing  and  repassing  with  their  ves- 
sels, upon  and  along  the  old  course  of  the  Avon  and  the  floating 
harbour  respectively,  to  pass  and  repass  along  the  towing-path, 
at  all  times,  at  their  free  will  and  pleasure,  for  the  hauling  and 
towing  of  their  vessels  passing  along  the  old  course  of  the  Avon 
and  the  floating  harbour  respectively.  The  count  then  stated 
the  obstruction  as  in  the  first  count.  The  defendant  pleaded  not 
guilty.  The  indictment  was  tried  before  Burrouc4H,  J.,  at  the 
assizes  for  the  county  of  Somerset,  when  the  jury  found  the  de- 
fendant guilty,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case : 

The  dean  and  chapter  of  the  cathedral  church  of  Bristol  were 


194]  3  Barnewall  &  Alderson.  119 

the  proprietors  of  a  boat-j^ard,  part  of  Cannon's  Marsh,  in  the 
parish  of  St.  Augastine  m  that  city,  adjoining  to  water  which 
formerly  constituted  a  part  of  the  river  Avon,  but  which,  un- 
der the  43  G.  3,  had  been  converted  into  a  floating  harbour, 
and  a  new  course  had  been  cut  in  lieu  thereof,  in  which  new 
course   the  Avon   now  flowed.      This   boat-yard  was   demised 
by  the  dean   and  chapter  to  one  Sidenham  Feast,  by  whom 
it  was  underlet  to  the  defendant,  who,  at  the  time  of  the  ob- 
struction,  was  in  possession  of  it.      The  boat-yard  was  for- 
merly in  the  occupation  of  one  Mansfield,  boat-builder.     From 
time  immemorial,  until  the  passing  of  the  acts  thereinafter  men- 
tioned, there  existed  a  towing-path,  and  the  same  was  so  used, 
after  the  passing  of  the  acts,  over  the  boat-yard ;  and  mooring 
posts  had  been  set  up  and  were  standing  for  the  purpose  of 
towing  and  mooring  vessels  navigating  that  part  of  the  river. 
The  river  had,  till  then,  been  a  tide  river,  and  vessels  used  to 
be  towed  up  and  down  the  same  evBry  tide.     By  an  act  of  the 
43  G.  3,  the  Bristol  Dock  Company  were  authorized  and  required 
to  make  two  dams  and  overfalls  across  the  river  Avon  at  certain 
places  therein  mentioned,  with  entrance-basons,  locks,  gates,  and 
sluices,  80  as  to  make  the  space  of  water  between  such  dams  a 
floating  harbour,  to  the  constant  height  of  sixteen  feet,  and  to 
exclude  the  tide-water,  and  also  to  make  a  new  channel  for  the 
Avon,  from  the  place  where  the  floating  harbour  commenced  to 
a  certain  other  place  therein  mentioned,  and  also  to  make  a 
canal  with  a  proper  towing-path  on  the  south  side,  from  the 
Avon  at  or  near  Avon-buildings,  in  the  county  of  Gloucester,  to 
the  Avon  near  the  brass  works  in  the  parish  of  St.  George,  in 
the  same  county,  and  also  to  make  a  proper  towing-path  along 
the  floating  harbour,  from  such  cut,  and  through  Temple  Meads 
to  the  west  end  thereof.     And  by  the  same  act,  after  reciting 
that  it  would  be  of  great  public  convenience  that  towing  paths 
should  be  maintained  on  the  sides  of  the  Avon,  and  that  the 
greatest  part  of  the  length  of  such  towing-paths  might  be  formed 
and  laid  out  of  waste  lands,  the  company  were  authorized  to 
make  towing-paths  along  the  sides  of  the  Avon,  from  Chapel 
Pill  and  Sea  Mill  Dock,  to  Trim  Mill  and  the  quays,  through 
the  lands  mentioned  in  the  schedule  thereunto  annexed,  or  in 
the  books  of  reference.     The  schedule  referred  to  was  entitled, 
"  A  schedule  of  lands,  along  which  a  towing-path  is  proposed  to 
be  made ;"  but  none  of  the  lands  described  in  that  schedule  com- 
prehended the  spot  in  question.     The  book  of  reference  was 
entitled  "  Book  containing  the  names  of  the  owners  and  occu- 
piers of  the  property  through  which  the  navigation  runs,"  but 
did  not  point  out  any  lands  as  those  through  which  any  towing- 
path  was  to  be  made.     By  the  48  G.  3,  it  was  enacted,  that  in 
case  the  company  should  make  a  towing-path  in  Cannon's  Marsh 
on  land  belonging  to  the  dean  and  chapter,  then  in  the  posses- 
flion  of  the  said  Sidenham  Feast,  as  their  lessee,  such  towing- 
p^^th  should  not  exceed  six  yards  in  breadth,  to  be  measured 
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from  high-water  mark,  and  to  commence  to  or  from  the  gate  then 
standing  at  the  west  end  of  Cannon's  Marsh  aforesaid,  and  to 
extend  to  the  corner  of  a  yard  in  the  occupation  of  Joseph  Mans- 
field, boat-builder,  on  the  east  end  thereof,  and  that  the  compen- 
aaiion  for  the  use  of  such  towing-path  should  be  ascertained  in 
the  manner  therein  specified  ;  the  company  were  not  to  use  the 
said  ground  for  any  other  purpose  than  as  a  towing-path,  and 
the  dean  and  chapter  were  not  to  be  prevented  from  building, 
upon  Cannon's  Marsh,  any  docks,  wharfs,  &c.,  or  from  forming 
any  cuts  or  canals  through  such  intended  towing-path,  &c»,  into 
any  such  docks,  &c. ;  in  which  case  the  Company  were  to  make 
and  repair  the  necessary  draw-bridges,  &c.,  so  long  as  they  had 
the  use  of  the  towing-path.  In  the  year  1809,  the  several  works 
directed  by  the  acts  of  parliament  were  completed.  That  part 
of  the  river  Avon,  which  lay  between  the  places  where  the  two 
dams  were  authorized  to  be  made,  was  converted  into  a  floating 
harbour,  and  a  new  course  formed  for  the  river  Avon  in  lieu  of 
the  part  which  had  been  so  converted.  The  communication  at 
either  end  of  the  floating  harbour  with  the  new  course  of  the 
river  Avon,  was  kept  up  by  means  of  entrance-basons  and  locks 
formed  and  constructed  as  pointed  out  in  the  acts.  After  the 
works  had  been  completed,  and  the  partial  alterations  made  in  the 
course  of  the  river  Avon,  the  towing-path  and  mooring-posts, 
mentioned  in  the  indictment,  continued  to  be  used,  until  the 
time  of  the  obstruction  by  the  defendant ;  and  after  the  towing- 
path  had  been  obstructed,  and  the  mooring-posts  removed,  five 
ships,  by  reason  of  such  obstruction,  sustained  damage  in  passing 
along  the  floating  harbour,  four  of  them  by  running  foul  of  other 
vessels,  and  one  by  striking  against  a  bridge. 

Casberdy  for  the  crown.  The  public  had  a  vested  right  in  this 
towing-path,  and  that  being  so,  such  right  could  not  be  divested 
by  statute,  except  by  express  words.  Rex  v.  Birmingham  Canal 
Company^  2  B.  &  A.  570.  There  are  no  express  words  in  any 
of  the  acts  stated  in  the  case,  destroying  the  right  which  the 
public  had  so  acquired.  The  43  G.  8,  in  its  prior  clauses,  not 
only  authorizes,  but  requires  the  company  to  do  the  several 
works  therein  mentioned ;  and,  among  others,  to  make  a  proper 
towing-path  along  the  floating  harbour,  through  Temple  Meads, 
to  the  west  end  thereof.  In  this  respect  the  act  is  imperative. 
But  Temple  Meads,  where  such  towing-path  is  required  to  be 
made,  are  situate  on  the  south  side,  and  Cannon's  Marsh  on  the 
north  side  of  the  floating  harbour.  In  a  subsequent  clause  the 
Company  are  enabled  merely,  and  not  required  to  make  towing- 
paths  along  the  sides  of  the  Avon,  over  the  lands  mentioned  in 
the  schedule,  or  in  the  books  of  reference.  None  of  the  lands 
described  in  the  schedule  comprehend  the  spot  in  question,  and 
the  books  of  reference  do  not  specifically  point  out  any  land 
through  which  a  towing-path  is  to  be  made ;  that  act,  therefore, 
does  no^  apply  to  the  present  case,  except  as  it  shows  that  a 
towing-path  was  thought  necessary  for  the  floating   harbour. 
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Neither  does  the  48  G.  3  require  the  company  to  make  any 
towing-path  at  all,  but  only  provides,  in  the  event  of  their  mak- 
ing such  towing-path  in  Gannon's  Marsh,  for  the  rights  of  the 
dean  and  chapter.  This  clause  was  evidently  inserted  for  their 
benefit,  and  to  prevent  the  company  from  extending  the  then 
subsisting  public  right  to  their  injury.  It  clearly  does  not,  in 
express  terms,  take  away  the  public  right ;  it  only  leaves  it  as  it 
was  before.  If  the  company  had  desisted  from  the  undertaking 
altogether,  it  could  not  be  contended,  that  the  public  would  have 
lost  their  rights.  It  may  be  said,  that  though  the  acts  of  parlia- 
ment do  not,  of  themselves  and  in  express  terms,  destroy  the 
right,  yet  considered  in  conjunction  with  the  works  done  under 
them,  and  particularly  with  reference  to  that  part  of  the  river 
being  destroyed,  along  which  the  towing-path  in  question  passed, 
the  prescription  is  gone.  This,  however,  is  a  mere  alteration  of 
the  river,  and  not  a  destruction  of  it ;  for  though,  in  strictness, 
the  harbour  may  be  no  part  of  the  navigable  river,  still  it  is  a 
part,  and  to  Bristol  a  most  important  part  of  the  navigation,  and 
the  towing-path  is  more  essential  to  the  navigation  than  it  was 
before.  In  Com.  Dig.  tit.  Prescription,  G.,  it  is  laid  down,  that 
a  circumstantial  variation  in  a  thing  to  which  a  prescription  is 
annexed,  does  not  destroy  the  prescription;  as  if  a  man  pre- 
scribe in  modo  decimandi  for  the  tithes  of  a  park ;  if  it  be  dis- 
parked,  the  prescription  continues,  for  it  is  annexed  to  the  lands ; 
for  which  Cowper  v.  Andf'ews,  Hob.  39,  is  cited,  and  a  variety 
of  other  cases  to  the  same  effect  are  there  stated. 

BayJy^  contra.  The  right  of  the  public  to  use  the  towing- 
path  has  been  destroyed  by  the  several  acts  of  parliament  stated 
in  the  case,  and  the  works  done  under  them.  By  the  48  G.  3, 
the  company  are  authorized  to  make  a  towing-path  in  Cannon's 
Marsh,  not  to  exceed  a  certain  number  of  feet  in  breadth,  paying 
a  compensation  to  the  dean  and  chapter  for  the  use  of  that  path; 
that  compensation,  is  to  be  paid,  even  if  the  path  be  narrower 
than  it  was  before.  The  legislature,  therefore,  considered,  that 
the  making  of  any  towing-path  would  be  an  injury  to  the  dean 
and  chapter.  Now  that  could  not  be  an  injury  if  the  right  of 
the  public  to  the  old  towing-path  had  then  remained,  and  another 
was  substituted  of  the  same  dimensions  as  the  old.  The  pub- 
lic right  is  claimed  by  prescription,  and,  therefore,  it  must  be 
exercised  in  the  ancient  mode.  By  the  alterations  that  have 
taken  place,  the  prescriptive  right  (if  it  exist)  will  be  materially 
varied.  The  former  right,  claimed  by  the  public,  to  enter  the 
boat-yard,  and  to  use  it  as  a  towing-path,  was  confined  to  the 
iise  of  it,  for  the  purpose  of  towing  vessels  navigating  the  river 
Avon.  The  liability  of  the  defendant,  therefore,  was  to  have 
his  yard  crossed  for  the  purpose  of  towing  and  mooring  vessels 
going  up  and  down  the  river,  but  not  for  any  other  purpose.  In 
pleading,  the  prescriptive  right  must  have  been  so  stated ;  a  per- 
son entering  for  any  other  purpose  could  not  justify.  The 
moment,  therefore,  the  river  was  gone,  there  was  an  end  of  the 
VOL.  V.  16  L 
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right.  The  burdens  imposed  upon  the  defendant  by  the  right 
were  these :  this  was  a  tide-river,  vessels  navigated  it  as  soon  as 
there  was  water  enough  to  float  them,  but  they  were  left  dry 
twice  in  the  twenty-four  hours ;  during  that  time,  therefore,  the 
towing-path  could  not  be  used,  and  the  defendant  was  not  liable 
to  have  his  yard  entered ;  the  same  observation  applies  to  neap- 
tides.  During  these  periods,  no  person  had  any  right  to  enter 
and  disturb  him  in  the  exclusive  use  of  his  premises.  This  was 
the  prescriptive  right  while  the  river  continued ;  and,  subject  to 
these  burdens,  and  these  only,  the  proprietor  of  the  land  might 
originally  have  consented  to  dedicate  the  towing-path  to  the 
public  use ;  but,  now  that  the  floating  harbour  has  been  created, 
the  occupier  (if  this  public  right  still  exists)  is  subject  to  have 
his  premises  entered  at  all  times,  for  the  purpose  of  towing  and 
mooring  vessels,  &c.  The  passage  cited  from  Comyn*s  Digest 
rests  on  the  authority  of  the  case  cited  from  Hobart ;  in  which 
case,  as  appears  from  Moore,  863,  no  judgment  was  ever  pro- 
nounced. In  Luttrel's  case,  4  Co.  86,  it  was  laid  down,  that  a 
prescription  to  take  water  was  not  destroyed  by  the  circumstance 
of  changing  a  fulling-mill  to  a  grist-mill,  provided  no  prejudice 
thereby  arise  by  diverting  or  stopping  the  water,  as  it  was  be- 
fore. Here,  however,  the  right,  if  it  exist,  must  be  varied  con- 
siderably by  the  alterations  that  have  taken  place. 

Casberdy  in  reply,  observed  that  the  extent  to  which  the  tow- 
ing-path was  formerly  used,  was  the  same  as  at  present,  though, 
in  the  one  case,  all  the  vessels  would  be  moving  at  the  same  time : 
whereas,  in  the  other  they  could,  at  all  times,  proceed  along  the 
floating  harbour,  which  was  the  principal  inconvenience  intended 
to  be  remedied  by  the  acts. 

Our.  adv.  vuU. 

Abbott,  C.  J.,  now  delivered  the  judgment  of  the  Court.  We 
are  of  opinion  that  the  acts  of  parliament  have  not  destroyed  the 
prescription,  or  the  right  of  the  public  to  the  towing-path  founded 
thereon.  It  appears,  that  the  public  had  enjoyed  the  use  of  the 
towing-path  for  several  years  after  the  passing  of  the  first  of 
these  acts  of  parliament,  and  the  conversion  of  this  part  of  the 
river  into  a  floating  harbour  in  pursuance  thereof.  In  the  argu- 
ment before  us,  the  case  was  put,  first,  upon  the  general  efiect 
of  this  legislative  alteration  of  the  state  of  the  river  Avon  ;  and, 
secondly,  upon  the  efiect  of  the  particular  clauses  in  the  acts, 
and  especially  the  latter  act  relating  to  the  power  given  to  the 
company  to  make  a  towing-path,  which  might  extend  over  the 
place  in  question.  Upon  the  first  point,  it  was  urged,  on  behalf 
of  the  defendant,  that  the  effect  of  the  alteration  of  the  state  of 
the  river  would  be  to  cast  a  greater  burthen  upon  the  land  in  the 
occupation  of  the  defendant  than  had  previously  existed ;  because, 
before  the  alteration,  vessels  could  be  moved  only  at  certain  times 
of  the  tide,  which  would  include  only  a  few  hours  of  the  natural 
day  at  any  season,  and  a  very  small  portion  during  the  seasons 
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of  neap-tides ;  whereas,  since  the  alteration,  vessels  may  be  moved 
at  any  hour  in  any  season.     To  this  it  was  answered,  that  the 
number  of  vessels  to  be  moved  up  and  down,  in  the  period  of  a 
year,  would  not  be  greater  since  the  alteration  than  before ;  be- 
cause, even  supposing  that  a  greater  number  of  vessels  should 
trade  to  the  port  of  Bristol,  yet  such  barges  and  vessels  as  were 
not  destined  for  that  port  would,  instead  of  passing  the  place  in 
question,  take  their  course  along  the  new  channel  of  the  river 
cut  under  the  authority  of  the  act.     Our  opinion,  however,  is 
not  founded  upon  any  calculation  of  this  nature.     The  purpose 
for  which  the  path  was  used  continues  the  same.    The  public  had 
a  right  to  use  the  path  before  the  alteration,  at  all  times  and 
seasons  when  it  could  be  practically  used.     The  right  was  not 
limited  or  restrained  by  any  ordinance  of  man,  and  had,  in  truth, 
no  limit  but  such  as  was  imposed  by  the  course  of  nature,  which 
imposes  some  limit  upon  the  exercise  of  every  human  power.  If, 
before  the  alteration,  any  person  had  been  sued  for  using  this 
path,  he  might  very  safely  have  alleged  in  his  defence,  that  it 
was  a  common  and  public  path,  used  by  all  the  king's  subjects 
for  the  towing  of  their  vessels  every  year,  at  all  times  of  the  year : 
the  exception  arising  out  of  the  natural  reflux  of  the  tide  need 
not  haVe  been  noticed.     An  allegation  that  a  person  has  a  right 
to  do  anything,  at  all  times,  at  his  free  will  and  pleasure,  neces- 
sarily embodies  in  itself  a  tacit  exception  of  those  times  at  which 
the  doing  of  the  thing  is  rendered  impracticable  by  natural  events, 
whether  ordinary  or  extraordinary.     A  justification  of  passing 
over  the  land  of  another,  under  a  public  right  of  way,  need  not 
contain  an  exception  of  those  times  at  which  the  way  may  be 
rendered  impassable  by  an  extraordinary  flood,  or  by  that  want 
of  artificial  improvement  under  which  many  of  the  highways  of 
the  kingdom  were  formerly  impassable  by  carriages,  during  some 
portion  of  the  year.     The  improvements  of  modern  times  have 
rendered  many  roads  passable  at  all  seasons,  which  formerly  were 
not  so,  and  have  deprived  the  owner  of  the  soil  of  some  growth 
of  herbage,  that  he  formerly  enjoyed.     This  latter  deprivation 
has,  in  some  instances,  been  occasioned  by  the  erection  of  houses 
along  the  sides  of  the  way,  in  as  short  a  space  of  time  as  that 
which  was  occupied  in  converting  the  tide-harbour  of  Bristol  into 
a  floating  harbour.     This  floating  harbour  still  is,  in  efiect,  part 
of  the  river  Avon,  though  greatly  improved,  and  better  adapted 
to  navigation.     The  use  made  of  the  place  in  question  is  of  the 
Bame  kind  now  as  heretofore,  and  the  public  right  is  of  the  same 
kind  as  formerly ;  and  we  cannot  say  that  the  right  is  lost  by 
those  measures,  which  have  expanded  its  exercise  over  a  greater 
number  of  hours  than  the  natural  state  of  the  river  formerly  al- 
lowed.    The  right  of  the  public  at  large,  under  the  prescription 
or  custom,  is  a  matter  perfectly  distinct  from  the  rights  or  powers 
of  the  new  corporation  created  by  the  legislature. 

The  clause  enabling  this  corporation  to  make  a  towing-path 
over  land,  including  the  place  in  question,  on  payment  of  a  com- 


124  RusTON  V.  Hatfield.  M.  T.  1819.  [203 

pensation,  is  by  no  means  inconsistent  with  a  pre-existing  right 
in  the  public  to  use  the  place  as  a  towing-path.  Its  proper  ef- 
fect is  only  to  give  to  the  owner  of  the  soil  a  compensation  for 
the  injury  that  he  may  sustain  in  consequence  of  any  improve- 
ment made  by  the  corporation,  whether  by  extending  the  width 
of  the  path  or  otherwise.  The  public  are  not  to  lose  the  right 
formerly  enjoyed,  such  as  it  was,  because  certain  persons  are 
furnished  with  an  authority  to  render  its  exercise  more  easy  and 
beneficial,  which  authority  they  may  or  may  not  execute,  accord- 
ing to  their  own  pleasure.     For  these  reasons,  we  think  the  ver- 


dict of  guilty  must  stand. 


Judgment  for  the  Crown. 


RUSTON  V.  HATFIELD.— p.  204. 

The  sheriff,  in  Michaelimis  term  last,  returned  to  a  writ  of  fi.  fa.  *'  goods  in  hand, 
for  want  of  buyers,  yalue  unknown,"  and  no  further  steps  were  taken  by  the 
plaintiff  till  Trinity  term  foUowing.  In  the  interim,  the  goods  were  seized 
under  an  extent  by  the  crown :  Held,  that  the  court  would  not  compel  the 
sheriff  to  make  good  the  loss  to  the  plaintiff,  and  that  they  would  quash  a 
writ  of  distringas  which  had  been  issued  for  that  purpose,  although  the  plain- 
tiff had  given  all  the  indulgence  with  the  advice,  desire,  and  concurrence  of 
the  sheriff's  officer. 

BoLLAND,  in  last  Trinity  term,  obtained  a  rule  nisi  for  quash- 
ing the  writ  of  distringas,  issued  in  this  case  on  the  29th  June 
last,  against  the  late  sheriffs  of  London.  It  appeared  from  the 
affidavits  in  support  of  the  rule,  that,  on  the  5th  of  August, 
1818,  a  fi.  fa.  was  delivered  to  a  person  of  the  name  of  Philpot, 
one  of  the  officers  of  the  sheriff  of  London,  endorsed  to  levy  68i. 
68.  8(2.  The  defendant's  goods,  to  more  than  that  amount,  were 
on  that  day  taken  in  execution ;  but  the  sheriff's  officer  did  not 
proceed  to  a  sale,  because  the  plaintiff's  attorney  directed  him 
not  to  do  so.  On  the  6th  of  November,  the  sheriffs  were  ruled 
to  return  the  writ,  and  a  return  was  accordingly  filed  on  the 
23d  of  November,  stating,  that  there  were  "  goods  in  hand  for 
want  of  buyers,  value  unknown."  On  that  same  day,  the  plain- 
tiff's attorney  informed  the  sheriff's  officer,  that  he  had  received 
SSL  88.  in  part  discharge  of  the  levy ;  and,  on  the  7th  of  De- 
cember, 1818,  he  wrote  to  say,  that  he  expected  the  rest,  and 
desired  the  officer  to  withhold  further  proceedings.  On  the  5th 
of  February,  all  the  defendant's  goods  were  seized  under  a  writ 
of  extent.  The  affidavits  in  answer  stated  various  applications 
to  the  sheriff's  officer  to  pay  over  the  money  levied  by  him: 
these  were  continually  repeated  till  November  6th,  1818;  and 
they  further  stated,  that  all  the  indulgence  was  given  by  the  ad- 
vice, desire,  and  concurrence  of  the  sheriff's  officer,  who,  con- 
utantly,  assured  the  plaintiff's   attorney,  that  he  might  do  so 
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Bafelj,  and  that  he  would  save  the  plaintiff  harmless  from  any 
risk.  It  further  appeared,  that  after  the  extent  had  swept  away 
the  goods  of  the  defendant,  the  partner  of  the  sheriff's  officer 
had  promised  to  pay  to  the  plaintiff  the  balance  lost  by  their 
delay.  The  writ  of  distringas  issued  the  29th  of  June,  1819, 
and  was  directed  to  the  late  sheriffs  of  London,  for  the  sale  of 
the  defendant's  effects,  seized  by  them,  and  was  endorsed  to  levy 
Ml.  18«.  9(2.  The  late  sheriffs  went  out  of  office  on  the  28th  of 
September  last. 

AhraJiam  showed  cause.  It  appears  in  this  case,  that,  although 
time  has  been  given  to  the  sheriffs,  yet  that  it  was  done  at  the 
instance  of  their  own  officer,  who  must  be  considered  as  identi- 
fied with  them ;  and  that  distinguishes  this  case  from  Hex  v.  The 
Sheriff  of  Surry,  7  T.  R.  452,  and  Aex  v.  The  Sheriff  of  Surry , 
9  East,  467,  and  Bex  v.  The  Sheriff  of  LondoUy  1  Taunt.  Ill ; 
for  there,  in  the  two  former  cases,  it  does  not  appear  that  there 
was  any  negotiation  to  account  for  the  delay ;  and,  in  the  latter 
case,  there  was  a  negotiation,  to  which  the  sheriff  was  no  party. 
But  here  he  is  a  party  to  it. 

Bollandj  contra,  contended,  that  in  this  case  no  reliance  ought 
to  be  placed  on  the  act  of  the  sheriff's  officer,  and  that  it  was 
here  sworn  that  the  plaintiff's  attorney,  having  received  part  of 
the  money,  directed  the  officer,  by  letter  of  the  17th  December, 
1818,  to  withhold  any  further  proceeding. 

Per  Curiam.  It  is  not  to  be  allowed  by  a  negotiation  of  this 
sort,  between  the  plaintiff's  attorney  and  the  sheriff's  officer,  to 
get  rid  of  the  objection  which  arises  out  of  the  delay  permitted 
by  the  plaintiff,  and  to  fix  the  sheriff  with  the  payment  of  this 
debt.  It  is  sworn,  indeed,  that  the  time  was  given  at  the  request 
of  the  sheriff's  officer;  but  then  that  was  upon  his  telling  the 
plaintiff's  attorney  that  he  had  then  fixed  the  sheriff  with  the 

Eyment  of  the  debt.    The  plaintiff,  therefore,  cannot,  after  this 
^hes  on  his  part,  now  proceed  against  the  sheriff. 

Rule  absolute,  but  without  costs. 


L^ 
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TEMS  V.  SMITH.— p.  206. 

The  memorial  of  an  annuity,  granted  since  68  G.  8,  c.  141,  need  not  state  tha 
the  annuity  is  redeemable,  nor  the  name  of  the  party  in  whose  favour  the 
warrant  of  attorney  is  giyen. 

Chitty  had  obtained  a  rule  nise  for  setting  aside  the  annuity, 
and  the  judgment  entered  up  under  the  warrant  of  attorney 
given  to  secure  the  annuity.  It  appeared  that  the  annuity  in 
question,  which  had  been  granted  subsequently  to  the  53  G.  3, 
c.  141,  was  secured  by  a  deed,  which,  amongst  other  things, 
stated,  that  the  defendant  was  to  be  at  liberty  to  redeem  it  upon 
certain  terms  therein  specified.  The  objections  were,  1st,  that 
the  memorial  of  the  deed  had  omitted  to  state  this  clause  for 
redemption  of  the  annuity ;  and,  2dly,  that  in  the  memorial  of 
the  warrant  of  attorney  the  name  of  the  party  to  whom  such 
warrant  of  attorney  was  given  and  granted  was  also  omitted. 

Marry  at  and  Storks  showed  cause.  They  referred  to  the 
schedule  given  in  the  53  G.  3,  c.  141,  s.  2,  in  which  there  is  a 
description  of  the  mode  in  which  an  annuity  deed  must  be  me- 
morialized ;  and  contended,  that  it  nowhere  appeared  necessary 
to  insert  a  clause  of  the  deed  stating  whether  the  annuity  was 
or  was  not  redeemable ;  'and,  besides,  there  is  now  no  reason  for 
so  doing.  Whilst  17  G.  3,  c.  26,  was  in  force  there  were  no 
means  by  which  the  grantor  of  an  annuity  could  ascertain  the 
different  clauses  of  the  deed,  except  by  examining  it  at  the  en- 
rolment-office ;  but  now,  by  53  G.  3,  c.  141,  s.  5,  he  may  obtain 
a  copy  of  it.  And  as  to  the  2d  objection,  the  schedule  does  not 
require  the  name  of  the  party  at  whose  suit  the  judgment  under 
the  warrant  of  attorney  is  to  be  entered  up  to  be  specified 
therein. 

Chitty  J  contra,  contended,  that  the  clause  of  redemption  must 
be  considered  as  part  of  the  consideration  for  which  the  annuity 
was  granted ;  the  53  G.  3,  c.  141,  s.  2,  contains  precisely  the 
same  words  as  the  corresponding  clause  in  17  G.  3,  c.  26,  and 
the  schedule  was  only  intended  to  give  an  outline  of  the  memo- 
rial. Now  under  17  G.  3,  c.  26,  it  would  clearly  have  been 
necessary  to  have  stated  the  clause  for  redemption.  Upon  the 
2d  point,  he  contended,  that  the  schedule  required  the  names 
of  the  parties  to  be  set  out,  and  here  the  name  of  the  party  in 
whose  favour  the  warrant  of  attorney  was  given  is  not  set  out. 

Abbott,  C.  J.  There  is  no  column  in  the  schedule  which 
requires  it  to  be  stated  whether  the  annuity  was  redeemable  or 
not ;  and,  as  to  the  objection  that  the  clause  for  redemption  is 
part  of  the  consideration,  it  is  only  necessary  to  read  the  schedule, 
the  seventh  column  of  which  has  these  words :  "  Consideration, 
and  how  paid.'*  It  is  obvious,  therefore,  that  the  consideration 
there  spoken  of  is  a  consideration  which  can  be  paid.  The 
clause  for  redemption  cannot,  therefore,  come  within  the  sche- 
dule ;  and  if  anything  not  specified  in  the  schedule  be  necessary, 
the  schedule  itself  would  be  worse  than  useless.     The  first  ob- 
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jection,  therefore,  fails;  and,  as  to  the  second,  the  schedirlo 
states  the  mode  of  memorializing  the  warrant  of  attorney  to  be 
thus :  A.  B.  to  I.  K.  and  L.  M.,  attorneys,  &c.  It  does  not, 
therefore,  require  the  name  of  the  party  in  whose  favour  the 
warrant  of  attorney  is  given  to  be  specified. 

Rule  discharged,  with  costs. 


BMLL  V.  NEELE.— p.  208. 

A  count  Slating  that  defendant  was  indebted  to  plaintiff  for  work  and  labour,  and  being 
indebted,  ihat  he  undertook  and  promised  to  ray*  d^:.,  whereby  an  action  hath  accrued, 
&c^  is  not  a  good  count  in  debt,  and  cannot  be  joined  in  a  declaration  with  counts  in 
debt 


The  record  stated,  that  the  plaintiff  had  brought  his  bill  against 
defendant,  being  in  custody  of  the  marshal,  in  a  plea  of  debt,  and 
the  commencement  of  the  declaration  was  in  the  common  form  in 
debt.  The  first  count  then  stated,  that  defendant  was  indebted  to 
the  plaintiff  for  work  and  labour,  &c. ;  and,  being  indebted,  that 
defendant  undertook  and  promised  to  pav  upon  request,  whereby 
an  action  hath  accrued,  &c.  The  second  count  was  upon  a  quan- 
tum meruit,  and,  in  form,  like  the  first.  The  other  counts  were 
properly  framed  in  debt.  To  this  declaration  there  was  a  demur- 
rer, assigning  for  cause  the  misjoinder  of  debt,  and  assumpsit ;  and 
now  the  court  suggested  that  the  declaration  was  informal,  and  re- 
commended plaintiff  to  amend.  Ttndal,  in  support  of  the  declara- 
tion, contended,  that  although  the  first  two  counts  were  informal, 
still,  that  they  were  not  absolutely  bad  ;  for  the  recital  of  the  writ 
showed  it  to  be  an  action  of  debt,  and  the  promise  might  be  re- 
jected as  surplusage.  But,  even  without  rejecting  any  thing,  the 
word  promise  did  not  absolutely  show  the  count  not  to  be  in  debt ; 
for  debt  will  lie  on  a  concessit  solvere,  and  the  word  promise  is 
equivalent  to  the  word  agree,  and  it  will  also  lie  on  a  promissory 
note.  Bishop  v.  Youngs  2  Bos.  &  Pul.  78.  The  form  of  the  decla- 
ration in  that  case  is,  that  defendant  promised  to  pay,  by  reason 
whereof,  &,c. ;  and,  if  debt  may  be  maintained  upon  an  actual  ex- 
isting promise,  there  is  no  reason  whv  it  should  not  be  maintained 
upon  a  promise  implied  by  law. 

Esmnasse^  in  support  of  the  demurrer,  relied  upon  Dalton  v. 
Smith,  2  Smith,  Rep.  618,  where  this  court  held  a  declaration  con- 
taining counts  precisely  similar  to  be  bad ;  and  Lawrence,  J., 
there  said,  that  the  counts  laid  with  a  promise  were  counts  in  as- 
sumpsit without  a  breach.  The  court  upon  this  intimated  their 
opinion,  that  that  case  was  precisely  in  point ;  and  Tindal  then 
craved  leave  to  amend,  stating  that  lie  was  not  aware  of  the  de- 
cision cited,  as  the  case  was  not  reported  in  East ;  and  leave  was 
given,  on  payment  of  costs. 
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BAILDON  V.  FITTER.— p.  210. 

An  act  of  parliament  created  a  court  of  requests  in  a  city  and  its  Hberties,  and 
gaye  it  jurisdiction  oyer  debt  not  exceeding  10^.,  due  from  any  person  resid- 
ing within  the  city  and  liberties  to  all  persons  residing  within  or  without 
those  limrts :  Held,  that  the  Court  had  jurisdiction  over  causes  of  action  aris- 
ing without  the  jurisdiction,  provided  the  defendant  lived  within  it. 

A  RULE  nisi  had  been  obtained  in  the  last  term  to  exempt  the 
defendant  from  costs  on  the  payment  of  87.  pursuant  to  the  act 
of  the  45  G.  3,  c.  67,  establishing  a  court  of  requests  in  the  city 
of  Bath,  and  for  restraining  the  plaintiff  from  taking  out  execu- 
tion on  an  affidavit  that  tne  defendant  resided  in  the  city  of 
Bath.  The  defendant's  affidavits  stated  the  following  facts: 
The  debt  was  due  on  a  promissory  note  made  in  London  for  lOZ., 
of  which  2L  had  been  paid ;  the  plaintiff  had,  for  several  years, 
resided  in  London ;  he  commenced  his  action  in  January,  and 
obtained  a  verdict  at  the  sittings  after  last  Trinity  term.  The  wit- 
nesses examined  at  the  trial  resided  in  London,  and  it  was  sworn 
that  no  part  of  the  cause  of  action  accrued  within  the  city  of  Bath. 
The  question  arose  upon  the  above  statute,  and  the  following 
clauses  were  referred  to.  In  page  10  the  commissioners  are  autho- 
rized to  decide  all  disputes  and  differences  between  party  and  party 
for  any  sum  not  exceeding  lOZ.  in  all  actions  or  causes  of  debt, 
whether  such  debt  shall  arise  from  any  bond,  &c.,  or  any  promis- 
sory note  or  inland  bill  of  exchange,  &c.  &c. ;  and  then,  in  page 
12,  it  is  enacted,  ^'  That  it  shall  be  lawful  for  any  persons, 
whether  they  reside  within  the  jurisdiction  of  the  said  Court  or 
not,  having  any  debts  not  exceeding  the  value  of  lOZ.,  by  or  from 
any  persons  whatever  inhabiting^  residing^  or  being  within  the 
said  city^  or  the  liberty  and  precincts  thereof,  to  proceed  by 
summons  in  the  said  courts ;"  and  then,  by  a  clause  in  page  27, 
it  was  enacted  "  That  if  any  action  for  any  debt  recoverable  in 
the  said  court  of  requests  should  be  commenced  in  any  other 
court,  the  plaintiff  shall  not  by  reason  of  a  verdict  for  him  be 
entitled  to  any  costs." 

Chitty  now  showed  cause,  and  contended  that  as  the  cause  of 
action  arose  in  London,  and  the  witnesses  resided  there,  the  ob- 
ject of  the  legislature,  which  was  to  save  expense  to  the  parties, 
would  be  better  answered  by  the  trial  of  the  cause  there ;  and  he 
cited  Rex  v.  Danser^  6  T.  R.  242,  to  show  that,  generally  speak- 
ing, inferior  courts  of  this  description  had  not  authority  over 
causes  of  action  arising  without  the  local  limits  of  their  jurisdic- 
tion. Besides,  here  the  local  court  had  no  power  to  compel  the 
attendance  of  witnesses  resident  in  London. 

Reader^  contra,  observed  that  this  court  derived  its  authority 
entirely  from  the  act  of  parliament ;  by  the  special  provisions  of 
which  act,  the  party  himself  was  entitled  to  give  evidence,  and 
that  there  was  nothing  in  the  act  to  restrain  the  jurisdiction  of 
the  Court  to  causes  of  action  arising  within  the  city  of  Bath, 
provided  the  defendant  resided  there. 
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Abbott,  C.  J.  The  Court  must  give  eifect  to  the  plain  lan- 
guage of  the  act  of  parliament.  The  words  of  the  act  are  too 
large  to  admit  of  any  doubt.  It  puts  the  jurisdiction  of  the 
Court  entirely  upon  the  place  of  residence  of  the  defendant. 
The  act,  in  page  10,  expressly  gives  the  commissioners  authority 
to  try  causes  on  promissory  notes  for  sums  not  exceeding  lOZ. ; 
and  in  page  12  it  directs  that  any  person^  having  a  debt  not  ex- 
ceeding lOZ.  in  amount^  from  any  person  residing  within  the 
jurisdiction^  may  proceed  by  summons.  It  is  impossible,  with- 
out narrowing  the  words  of  the  act,  not  to  say,  that,  by  the  pro- 
per and  ordinary  construction  of  it,  this  plaintiff  might  have  sued 
in  the  court  of  requests.  Then  comes  the  other  clause,  by  which 
it  is  provided,  that  where  the  commissioners  are  enabled  to  de- 
termine the  case,  a  party  who  proceeds  in  any  other  court  is  not 
entitled  to  costs.  I  think,  therefore,  that  this  rule  ought  to  be 
made  absolute. 

Bayley,  J.  If  this  were  a  court  existing  by  common  law, 
and  having  only  a  limited  jurisdiction,  and  the  legislature  had 
passed  this  act  to  facilitate  the  process  of  the  court,  the  language 
used  might,  perhaps,  in  that  case,  not  be  sufficient  to  extend  that 
well  known  jurisdiction  to  causes  not  cognisable  by  it  before. 
This  court,  however,  is  created  by  the  act  of  parliament  which; 
puts  the  jurisdiction,  as  to  debts  not  exceeding  lOZ.,  entirely 
upon  the  place  of  residence  of  the  defendant.  And  that  dis- 
tinguishes this  from  Rex  v.  Danser^  where  the  act  was  merely 
to  facilitate  the  proceeding  in  a  court  baron,  which,  at  common 
law,  has  only  jurisdiction  over  causes  of  action  arising  within  its 
local  limits. 

HoLROYD  and  Best,  Js.,  concurred.  Rule  absolute.* 

*  [See  2  Bac.  Abr.  106-108.]  (WUson'a  edit.) 


BARNARD  and  Another,  Executors,  v.  HIGDON.— p.  213. 

PUuntiffs  sued,  as  executors,  for  the  balance  of  an  account  due  to  the  testator; 
and  it  appearing  at  the  trial  that  the  balance  claimed  arose  out  of  matters  of 
ftccount  between  the  plaintiffs  in  their  own  right,  as  sunriTing  partners  of  the 
testator,  they  were  nonsuited :  Held  that  the  court  had  no  power  to  order  the 
defendaiQt  to  have  his  costs  allowed  him  as  costs  in  the  cause. 

A  RULE  nisi  had  been  obtained  in  the  last  term,  to  allow  the 
defendant  his  costs  in  this  action,  on  an  affidavit  stating  the  fol- 
lowing facts.  The  declaration  was  for  money  lent  and  advanced 
by  the  testator,  money  had  and  received  for  the  use  of  the  testa- 
tor, and  interest  thereon.  The  plaintiffs,  in  their  particulars  of 
demand,  alleged  the  money  to  be  due  to  them  in  right  of  their 
testator.  The  cause  was  tried  at  the  Lincoln  Spring  assizes, 
^hen  it  appeared,  upon  the  books  of  account  produced  on  the 
part  of  the  plaintiff,  that  the  transactions,  upon  which  the  balance 
claimed  arose,  were  matters  of  account  between  the  plaintiffs  in 
their  own  right  (as  partners  with  the  testator),  and  the  plaintiffs 
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were  nonsuited.  These  accounts  commenced  in  1805,  and  con- 
tinued to  1814,  when  separate  commissions  issued  against  the 
plaintiffs  and  their  then  partners,  and  the  defendant  then  ad- 
justed his  accounts  with  the  assignees.  The  action  was  brought 
in  the  names  of  the  plaintiffs,  by  an  order  of  the  Lord  Chancel- 
lor, made  in  a  cause  to  which  the  plaintiffs  were  no  parties. 
The  plaintiff's  attorney  on  the  record,  as  well  as  the  party  in 
the  chancery  suit,  were  informed  of  the  real  nature  of  the  trans- 
actions before  the  commencement  of  the  action.  The  court  now 
stopped  Reader^  who  was  about  to  show  cause,  and  called  upon 

Denman^  in  support  of  the  rule.  A  party  is  not  to  be  ex- 
empted from  costs,  merely  because  he  describes  himself  as  exe- 
cutor when  he  has  no  right  so  to  do ;  here  the  plaintiffs  have  sued 
in  that  character  for  the  very  purpose  of  defrauding  the  defend- 
ant of  his  costs.  Bollard  v.  Spencer,  7  T.  R.  358,  Orimstead  v. 
Shirley^  2  Taunt.  116,  and  Comber  v.  Hardcastle,  3  Bos.  &  Pul. 
115,  are  authorities  in  point.  In  the  last  case  the  Court  of  C. 
P.  made  an  order  upon  a  plaintiff  to  pay  costs  who  had  sued  in 
the  character  of  administrator,  upon  an  agreement  which  had,  at 
his  own  request,  been  cancelled  by  the  defendant. 

Abbott,  C.  J.  At  common  law  neither  party  was  entitled  to 
•costs.  They  are  given  by  particular  statutes,  and  the  stat.  23 
H.  8,  c.  15,  which  gives  costs  to  a  defendant  in  such  an  action 
as  the  present,  speaks  only  of  contracts  made  with^  or  wrongs 
done  to  the  plaintiff.  Now  as  this  action  is  not  founded  on  a 
contract  made  with  the  plaintiffs  but  with  the  testator,  it  follows 
that  the  defendant  is  not  entitled  to  costs  under  that  act ;  and, 
as  costs  are  not  expressly  given  to  a  defendant  against  an  exe- 
cutor, if  we  were  to  direct  the  officer  to  tax  the  costs  for  the  de- 
fendant, and  those  costs  were  made  part  of  the  judgment,  that 
judgment  would  be  erroneous.  I  am,  therefore,  clearly  of  opi- 
nion, that  this  rule,  in  the  terms  in  which  it  is  drawn  up,  cannot 
be  made  absolute ;  and  I  would  by  no  means  encourage  the  de- 
fendant, under  the  special  circumstances  of  this  case,  to  apply 
to  the  Court  for  an  order  upon  the  plaintiff  to  pay  costs,  as  was 
done  in  the  case  of  Comber  v.  Hardcastie.  It  is  sufficient,  how- 
ever, at  present  to  say,  that  we  have  no  power  to  order  these 
costs  to  be  taxed,  and  to  become  part  of  the  judgment;  and, 
therefore,  this  rule  must  be  discharged. 

Rule  discharged. 


The  KING  V.  GEORGE  WILLIAMS,  Esq.— p.  215. 

The  sessions  have  no  jurisdiction,  under  55  G.  8,  o.  51,  B.  16,  to  make  a  pro- 
spective order  for  a  compensation  thereafter  to  be  made  to  the  clerk  of  the 
peace;  and  therefore,  where  a  coontj  treasurer,  in  obedience  to  such  an 
order,  made  the  pajment,  and  that  payment  was  afterwards,  by  an  order  of 
sessions,  allowed  in  his  accounts,  the  Court  of  EL  B.  quashed  so  much  of  the 
order  of  sessions  as  allowed  that  item :  Quaere,  whether  under  the  55  G.  3,  c. 
51,  s.  16,  the  sessions  have  a  power  to  make  any  compensation  to  the  clerk 
of  the  peace. 
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At  the  annaal  general  sessions  of  the  peace  for  the  county  of 
Lancaster,  holden  at  Preston,  on  the  25th  June,  1818,  the  court 
of  quarter  sessions  allowed  the  treasurer's  accounts,  on  the 
debtor  side  of  which  was  the  following  item :  "  To  the  clerk  of 
the  peace — ^his  fees  on  rolls  issued  in  April,  July,  and  October, 
1817,  and  in  January,  1818,  35,689?.  17«.  Oi.,  at  Id.  per  pound, 
1487.  5».  8d."  The  order  of  sessions  having  been  removed  into 
this  court  by  certiorari,  Parke  obtained  a  rule  nisi  for  quashing 
so  much  of  it  as  related  to  the  above  item,  on  an  affidavit, 
stating  that  such  allowance  had  been  made,  not  upon  an  estimate 
of  th<j  labour  of  the  clerk  of  the  peace,  but  on  a  calculation  of 
poundage  on  the  sums  estreated  by  the  rolls  issued.  In  answer 
to  this,  the  affidavits  stated  an  order  of  sessions,  dated  4th 
December,  1815,  which  was  as  follows :  "  That  the  clerk  of  the 
peace  be  allowed  one  penny  in  the  pound  on  all  sums  raised  by 
virtue  of  the  said  new  assessment,  in  lieu  of  his  usual  fees  here- 
tofore taken  for  making  the  rates  and  for  the  rolls,  exclusive  of 
all  charges  and  expenses  in  printing  and  preparing  the  said  rolls, 
which  he  is  hereby  directed  to  charge  in  his  annual  accounts." 

Scarlett  and  /  Williams  showed  cause.  The  county  treasurer 
was  bound  to  obey  the  order  of  sessions  of  December,  1815,  and 
he  was,  therefore,  justified  in  making  the  payment  in  question. 
And  if  any  objection  is  to  be  taken  to  that  order,  it  ought  to 
have  been  removed  by  certiorari,  and  so  brought  before  the 
court  If  the  court  of  sessions  had  jurisdiction  to  make  any 
order  for  a  compensation  to  the  clerk  of  the  peace,  it  is  suffi- 
cient ;  for  they  have  exercised  that  jurisdiction ;  and  as  the  order 
itself  is  not  before  the  court,  the  mode  in  which  the  jurisdiction 
has  been  exercised  is  not  in  question.  Now  the  55  G.  3,  c.  51, 
gave  a  jurisdiction  in  cases  like  this  to  the  magistrates ;  for  the 
16th  section  enabled  them  to  make  compensation  to  all  their 
officers,  and  their  jurisdiction  was  not  denied  in  Rex  v.  Hould- 
gravtj  1  B.  &  A.  312 ;  but  there  the  order  was  before  the  court, 
and  it  appeared  that  the  justices  had  made  a  vicious  computa- 
tion. Here  it  is  not  before  the  court;  and  the  court  will  not 
presume  that  an  order  not  before  them  is  bad.  Every  presump- 
tion should  be  made  in  favour  of  an  order  of  this  description. 
Here  the  work  had  been  performed  at  the  time  of  the  allowance 
of  the  treasurer's  accounts,  and  the  court  may  fairly  presume 
that  the  sessions  then  estimated  its  value,  and  finding  that  an 
allowance  of  one  penny  per  pound  on  the  sum  estreated  was  a 
proper  compensation  for  the  labour  done,  allowed  that  sum  ac- 
cordingly. They  also  cited  Rex  v.  Inhabitants  of  Ussex,  4  T. 
R.591. 

Parke,  contra.  The  55  G.  8,  c.  51,  s.  16,  gave  no  jurisdic- 
tion to  the  magistrates  to  make  a  compensation  to  the  clerk  of 
the  peace ;  for  the  officers  enumerated  are  all  of  an  inferior  de- 
scription ;  and  the  general  words  at  the  end  must  be  construed 
with  reference  to  the  officers  enumerated.  Besides,  at  all  events, 
the  order  of  December  1815,  was  bad  on  the  face  of  it.  For  it 
was  a  general  order,  and  prospective,  and  the  justices  have  no 
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power  to  make  a  prospective  order.  If  so,  the  treasurer  ought 
not  to  have  obeyed  it.     He  was  then  stopped  by  the  court. 

Abbott,  C.  J.  This  case  has  come  before  the  court  rather  in 
an  imperfect  manner.  It  appears,  however,  to  stand  thus :  By 
an  order,  made  June  25th,  1818,  the  treasurer's  accounts  for  the 
county  of  Lancaster  were  allowed  at  the  annual  general  sessions 
by  the  magistrates  there  assembled.  That  order  has  been 
brought  up  into  this  court  by  certiorari,  and  a  motion  has  been 
made  to  quash  such  part  of  the  order  as  allows  the  sum  of  148Z. 
5s.  8d.  to  the  treasurer.  That  motion  is  supported  by  an  aflS- 
davit,  stating  that  the  allowance  was  made,  not  upon  any  calcu- 
lation of  the  work  done  by  the  clerk  of  the  peace,  but  by  a 
poundage  upon  the  sums  levied  under  the  rate.  On  the  other 
side,  an  order  of  sessions,  dated  4th  December,  1815,  is  pro- 
duced, by  which  this  poundage  was  allowed ;  and,  supposing  that 
order  to  have  been  made  by  a  competent  tribunal,  I  might  per- 
haps think  that  that  order  ought  to  have  been  removed  into  this 
court  before  we  could  proceed  to  quash  the  part  of  the  present 
order  before  referred  to,  inasmuch  as  the  treasurer  would  be 
warranted  in  making  such  payment,  in  obedience  to  the  order  of 
December,  1815.  But  I  am  of  opinion,  that  the  sessions  have 
no  jurisdiction  to  make  a  prospective  order  of  this  sort  for  an 
allowance  to  the  clerk  of  the  peace  by  way  of  poundage.  And 
if  that  order  was  made  by  a  tribunal  which  had  no  such  jurisdic- 
tion, the  payment  by  the  treasurer  was  without  authority,  and 
ought  not  to  be  allowed  in  his  accounts.  It  has  been  ingeniously 
put  in  argument  that  the  order  in  1818,  after  the  work  had  been 
done  by  the  clerk  of  the  peace,  may  be  considered  as  an  original 
order  by  the  court  making  him  a  proportionate  allowance  for  his 
trouble.  But,  I  think,  that  it  is  impossible  so  to  consider  it. 
In  the  first  place,  it  is  not  the  ordinary  course  of  proceeding  to 
make  such  an  original  order  at  the  time  of  examining  the  trea- 
surer's accounts.  The  magistrates,  upon  that  occasion,  only  ex- 
amine whether  he  has  properly  given  credit  for  the  sums  received 
by  him,  and  that  the  sums  stated  to  be  paid  by  him  are  properly 
vouched.  In  the  second  place,  it  is  to  be  observed,  that  the 
voucher  for  this  individual  payment,  which  is  here  returned  with 
the  order  of  sessions,  shows  most  manifestly,  that  this  sum  was 
paid  by  virtue  of  the  order  of  December,  1815.  It  is  impossible, 
therefore,  to  consider  the  order  of  June,  1818,  as  an  original  and 
substantive  order ;  or,  indeed,  as  anything  else  than  an  order 
allowing  an  account  expressly  founded  on  the  order  of  December, 
1815,  which,  it  appears,  was  *  made  by  a  court  wholly  without 
jurisdiction.  I  am,  therefore,  of  opinion,  that  that  part  of  the 
order  of  sessions,  making  allowance  to  the  clerk  of  the  peace, 
should  be  quashed. 

Bayley,  J.  It  is  not  necessary,  upon  the  present  occasion, 
for  the  Court  to  decide  whether  the  sessions,  under  this  act, 
have  a  power  to  make  any  compensation  to  the  clerk  of  the 
peace.  At  present,  I  am  not  satisfied  that  the  clause  relied 
upon  does  not  give  them  that  power.     For  the  officers  are  there 
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enumerated,  without  any  reference  to  rank,  priority,  or  arrange- 
ment in  any  other  respect ;  and,  not  being  named  according  to 
any  gradation  or  rank,  it  seems  to  me  that  the  general  words  at 
the  end  are  not  necessarily  restrained  so  far  as  to  exclude  the 
clerk  of  the  peace.  But  it  seems  to  be  quite  clear,  that  the 
present  order  cannot  be  supported.  For  the  item  is  this  :  "To 
the  clerk  of  the  peace ;  his  fees  on  rolls  issued,  35,589Z.  17«.,  at 
one  penny  per  pound,  148Z.  5s»  8c?.*'  Now  that  is  prima  facie 
an  objectionable  allowance ;  for  this  is  not  the  proper  way  of 
remunerating  an  oflBcer,  being  according  to  the  quantum  of  the 
rates  collected,  and  not  according  to  his  trouble.  Then  that 
being  so,  it  was  incumbent  on  the  treasurer,  who  had  made  that 
payment,  to  show  some  order  of  sessions  authorizing  it ;  for  when 
his  accounts  were  before  the  magistrates,  they  ought  only  to 
hare  allowed  such  items  as  were  so  authorized.  Now  the  only 
order  produced  is  that  of  December,  1815.  But  I  am  of  opinion 
that  the  sessions  had  no  jurisdiction  to  make  such  a  prospective 
order,  which  was  to  last  an  indefinite  time.  The  compensations 
to  the  officers  are  to  be  paid  out  of  the  moneys  levied  by  any 
county-rate ;  and  if  they  are  to  make  a  compensation,  the  magis- 
trates ought  to  see  what  the  trouble  has  been,  or  is  likely  to  be, 
without  any  reference  to  the  quantum  to  be  collected  under  any 
specific  rate.  And,  unless  they  can  do  that,  which  never  can 
be  the  case  in  an  order  of  this  description,  it  is  utterly  impossible 
to  say  that  they  have  a  jurisdiction  to  make  any  such  order. 
Besides,  there  is  also  an  insuperable  difficulty  arising  from  the 
circumstance,  that  no  such  order  can  be  removed  by  certiorari 
after  six  months  have  elapsed ;  so  that  unless  within  the  first  six 
months  such  an  order  were  removed,  it  would  be  binding  for 
ever;  and  that,  too,  upon  persons  who,  at  the  time  when  the 
order  was  made,  were  not  inhabitants  of  the  county,  and  so  had 
no  opportunity  of  contesting  the  question.  I  think,  therefore, 
that  this  item  in  the  treasurer's  accounts  ought  to  have  been 
disallowed,  and  that  that  part  of  the  order  of  sessions  which 
allowed  it  ought  to  be  quashed. 

HoLROYD,  J.  1  am  of  the  same  opinion,  that  this  rule  should 
be  made  absolute  ;  and  that  for  the  reasons  already  given  by  the 
Court,  with  which  I  entirely  concur,  (a) 

Order  of  Sessions  quashed  accordingly, 
(a)  Best,  J.,  was  in  the  Bail  Court 


The  KING  v.  The  MARGATE  Pier  Company.— p.  220. 

A  writ  of  mandamus  to  a  corporation,  commanding  them  to  pay  a  poor^s  rate, 
omitted  to  state  that  the  defendants  had  no  effects  upon  which  a  distress  could 
be  levied :  Held,  that  this  was  a  fatal  objection  to  the  writ,  and  might  be 
taken  after  the  return,  or  at  any  time  before  the  issuing  of  the  peremptory 
maodamus.     Quaere,  whether,  in  such  a  case,  a  mandamus  will  lie. 

Mandamus.     The  writ  stated,  that  a  rate  of  la.  6d.  in  the 
poand  was  duly  made  on  or  about  the  17th  April  last,  for  the 

M 
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relief  of  the  poor  of  the  parish  of  St.  John  the  Baptiat,  in  the 
Isle  of  Thanet,  in  the  county  of  Kent,  in  which  parish  the  pier 
and  harbour  of  Margate  are  situated ;  and  that  such  rate  was 
duly  published,  and  that  by  it  the  defendants  were  rated  at  the 
sum  of  150^.,  for  and  in  respect  of  the  pier  and  toll-houses,  &c., 
erected  thereon.  It  further  stated  an  application  to  the  defend- 
ants, and  a  neglect  and  refusal  to  pay  the  rate ;  and  concluded 
by  commanding  payment  to  be  made  to  the  overseers.  To.  this 
writ,  the  defendants  made  a  special  return.  When  the  case  came 
on  for  argument, 

Marry aty  for  the  defendants,  took  two  objections  to  the  writ ; 
first,  that  the  writ  did  not  state  that  the  defendants  had  no 
effects  on  which  a  distress  could  be  levied,  which  was  the  ordinary 
remedy,  in  case  of  the  non-payment  of  a  poor's  rate ;  and,  se- 
condly, that  no  mandamus  would  lie  for  the  non-payment  of  a 
poor's  rate. 

Gurney  and  Bolland,  contra,  admitted  the  first  objection  to 
be  a  fatal  one,  but  contended,  that  it  was  now  too  late  to  be  put 
as  an  objection ;  and  they  cited  Rex  v.  The  Mayor  of  York,  5 
T.  R.  74,  in  which  it  was  so  expressly  laid  down  by  Lord  Kenyon 
and  BuLLEB,  J.  A  party  who  has  such  an  objection,  is  not  to 
wait  till  after  the  return  has  been  made,  and  then  to  come  and 
take  the  objection,  but  he  ought  to  apply,  in  the  first  instance, 
and  move  that  the  writ  should  be  quashed. 

Marryat,  in  support  of  the  objections.  The  case  of  Rex  v. 
The  Mayor  of  York,  5  T.  R.  74,  is  directly  at  variance  with  the 
older  authorities.  The  case  of  Taylor  v.  The  Oity  of  Gloiice$ter, 
1  Rol.  R.  409 ;  Rex  v.  City  of  Chester,  5  Mod.  10 ;  Rex  v.  The 
Overseers  of  Shepton  Mallet,  5  Mod.  420 ;  Rex  v.  The  Mayor 
of  Abingdon,  2  Salk.  699,  1  Ld.  Raym.  559,  S.  C.  Carth.  499 ; 
Regina  v.  The  Parish  of  Littleport,  6  Mod.  97  ;  Rex  v.  Mayor 
of  Tregony,  8  Mod.  Ill,  127  ;  Rex  v.  Ward,  2  Str.  893  ;  Moore 
v.  Mayor  of  Hastings,  Cas.  temp.  Hard.  353,  362,  2  Str.  1070, 
and  Rex  v.  The  College  of  Physicians,  5  Burr.  2740,  are  all 
authorities  to  show  that  such  an  objection  may  be  taken  after  the 
return  ;  and  in  Rex  v.  Mayor  of  Abingdon,  even  after  the  return 
had  been  held  to  be  bad,  in  a  subsequent  term,  exceptions  were 
allowed  to  be  taken  to  the  writ,  as  appears  from  the  report 
in  Carthew  ;  and  no  authority  can  be  found  which  supports  the 
position  relied  on  by  the  other  side,  which  was  only  a  dictum, 
and  not  the  principal  point  decided  in  the  case.  On  the  second 
objection,  he  contended,  that  no  instance  could  be  produced  of  a 
mandamus  similar  to  the  present.  This  is  a  mandamus  to  enforce 
the  payment  of  money.  Now  the  Court  have  never  interposed 
in  cases  of  a  private  nature,  although  a  party  may  have  no 
remedy  at  law.  Suppose  an  individual,  living  within  the  local 
jurisdiction  of  Wales,  sued  for  a  debt,  after  judgment  recovered, 
withdrew  himself  out  of  the  local  jurisdiction,  there  the  plaintiff 
had  no  remedy  to  enforce  his  judgment ;  yet  no  one  ever  thought 
of  applying  for  a  mandamus  in  such  a  case ;  but  a  remedy  was 
obliged  to  be  given  by  parliament.     So,  if  a  man  be  ordered  to 
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pay  money  by  the  sessions,  and  does  not  pay  it,  can  a  mandamus 
go  to  compel  him  to  do  so  ?  and  in  Emerson  v.  LaMey^  2  Hen. 
BI.  248,  after  the  action  had  failed,  a  mandamus  might  have 
been  applied  for,  but  no  such  application  was  made.  It  has 
been  said,  that  there  has  been  an  instance  of  a  mandamus  of  this 
sort  to  the  Strand  Bridge  Company.  Now  that  probably  turned 
upon  the  particular  provisions  of  the  private  act  there ;  for  where, 
as  is  not  unfrequent  in  such  acts,  no  specific  remedy  at  all  is 
given  against  the  company,  a  mandamus  will  lie.  But  where  a 
specific  remedy  is  once  given,  no  mandamus  will  lie,  even  after 
that  specific  remedy  has  been,  by  circumstances,  rendered  un- 
availing. The  general  proposition  is,  that  a  mandamus  will 
only  lie  where  both  in  law  and  in  fact  there  is  no  other  remedy 
given.  In  Rex  v.  BrutoWy  6  T.  R.  168,  it  was  held  that  no 
mandamus  could  be  granted,  because  the  proper  remedy  was  by 
indictment.  And  in  Stevens  v.  Evans  and  Another j  2  Burr.  1157, 
Dexnison,  J.,  laid  it  down  as  a  rule,  that  where  a  new  statute 
prescribes  a  particular  remedy,  no  other  remedy  can  be  taken, 
and  that  therefore  no  action  would  lie  for  a  poor's  rate.  So  here 
no  mandamus  ought  to  go  to  compel  a  payment  of  a  poor's  rate, 
the  only  remedy  being  by  distress  and  sale  of  the  parties'  goods. 
Suppose  an  action  against  a  corporation,  in  which  the  individuals 
of  it  were  not  personally  liable,  and  the  corporation  had  no 
property  capable  of  being  taken  in  execution.  There  is  no  in- 
stance ever  heard  of,  in  which  a  mandamus  has  been  applied  for 
to  compel  the  payment  of  the  debt.  Yet  such  cases  must  have 
frequently  occurred.  This  is  a  novel  application,  the  extent  of 
which  it  is  not  easy  to  foresee. . 

Abbott,  C.  J.  I  am  of  opinion,  that  it  is  not  too  late  now  to 
take  an  objection  to  the  writ.  Suppose  an  action  brought  for  a 
felse  return,  if  the  writ  be  defective,  the  party  bringing  the  action 
can  never  be  entitled  to  judgment.  And,  besides,  in  a  case  like 
this,  where  there  is  no  writ  of  error,  the  court  will  surely,  at 
any  time  before  a  peremptory  mandamus  issues,  sufier  itself  to 
be  informed,  and  exaipine  whether  the  writ  is  so  framed  as  to 
give  them  jurisdiction.  It  is  undoubtedly  more  convenient  ihat 
such  an  objection  should  be  taken  at  first,  and  that  will  probably 
account  for  the  observations  of  lord  Kenyon  and  Mr.  J.  Buller 
in  the  case  cited.  But  the  other  authorities,  showing  that  such 
an  objection  may  at  anv  time  be  taken,  do  not  seem  to  have 
occurred  to  these  learned  Judges,  when  those  observations  were 
made.  Then,  as  to  the  objection  itself,  it  appears  to  me,  that  the 
ground  of  such  an  application  as  the  present  is,  that  there  is  no 
other  remedy,  and  therefore,  it  is  clear,  that  the  writ  ought  to  state 
&at  fact  distinctly ;  if  not,  it  would  deprive  the  defendants  of  the 
power  of  traversmg  that  most  material  fact,  for  they  are  only  to 
answer  what  is  alleged  in  the  writ.  I  think,  therefore,  that  this 
is  an  objection  in  substance  and  not  in  form,  and  that  we  ought 
to  quash  the  writ.  That  being  so,  it  becomes  unnecessary  to 
pronounce  a  decision  on  the  point,  whether  any  mandamus  will 
lie  in  the  present  case. 

Writ  of  mandamus  quashed. 
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NIAS  V.  ADAMSON  and  Others.— p.  225. 

Where  the  assignees  of  an  uncertificated  bankrupt,  by  agreement,  for  a  valuable 
consideration  paid  to  them  by  a  third  person,  had  left  the  bankrupt's  furni- 
ture, &c.,  in  his  possession,  and  afterwards,  notwithstanding  such  agreement, 
seized  the  same,  it  was  held,  that  they  were  justified  in  so  doing,  an  uncer- 
tificated bankrupt  not  being  entitled  to  retain  any  property  against  his 
assignees. 

Trespass  for  breaking  and  entering  plaintiff's  house,  and 
seizing  his  goods.  The  defendants  pleaded  the  bankruptcy  of 
the  plaintiff.  Replication,  that  the  defendants  committed  the 
trespass  of  their  own  wrong ;  upon  which  issue  was  joined.  At 
the  trial,  at  the  last  Lent  assizes  for  Essex,  before  Park,  J.,  the 
only  question  was,  whether  the  seizure  of  the  goods  was  justifi- 
able. The  defendants  were  acting  under  the  authority  of  the 
assignees  of  the  plaintiff,  Nias,  who  became  bankrupt  in  May, 
1816,  and  had  not  obtained  his  certificate.  It  appeared,  that  at 
a  meeting  of  creditors  under  the  commission,  held  pursuant  to 
notice  in  the  Gazette,  for  the  purpose  of  assenting  to,  or  dis- 
senting from,  the  sale  of  the  bankrupt's  furniture,  and  to  con- 
sider whether  it  should  be  by  public  or  private  contract,  it  was 
at  first  proposed  that  the  bankrupt's  furniture  should  be  given 
up  to  him.  After  some  debate,  it  was  finally  arranged  by  the 
creditors  then  present  (who  were,  however,  not  the  whole,  nor 
even  a  majority,  in  number,  of  the  whole  body)  that,  on  the  pay- 
ment of  100?.  the  furniture  should  be  given  up.  Accordingly, 
a  friend  of  the  bankrupt,  Mr.  CoHinson,  advanced  that  sum,  and 
the  bankrupt  remained  in  possession.  In  January,  1817,  the  as- 
signees took  possession  of  the  furniture,  notwithstanding  the  pre- 
vious agreement ;  and,  on  the  31st  January,  sold  the  goods  in 
question,  for  the  seizure  of  which  the  action  was  brought.  Tho 
learned  Judge  told  the  jury,  that  though  the  general  principle 
was  quite  clear,  that  the  property  acquired  by  a  bankrupt  be- 
tween his  bankruptcy  and  certificate  belonged  to  his  assignees, 
yet,  that,  in  his  opinion,  the  peculiar  circumstances  of  this  case 
entitled  him  to  maintain  this  action,  inasmuch  as  the  assignees, 
having  obtained  the  consent  of  the  creditors  called  together  by 
advertisement,  had  here  entered  into  a  contract  with  the  bank- 
rupt for  the  sale  of  these  very  goods,  and  had  received  the  money 
from  a  friend  of  the  bankrupt.  The  jury  found  a  verdict  for  the 
plaintiff,  damages  317Z.  Nolan^  in  last  Easter  term,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  a  misdirection  of  the 
learned  Judge,  in  this  respect.     And  now, 

Marryat^  Gurnet/ y  and  Corny n^  showed  cause.  There  is  no 
dispute  that,  generally  speaking,  all  a  bankrupt's  property,  ac- 
quired both  before  and  after  the  bankruptcy,  belongs  to  his  as- 
signees ;  but  the  question  is,  whether,  here,  there  are  not  circum- 
stances to  take  the  case  out  of  that  general  rule.     Here,  the 
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assignees  have  made  a  contract  with  the  bankrupt ;  for  they  have 
agreed,  that  for  the  sum  of  1001.  he  should  have  his  furniture, 
and  that  agreement  was  sanctioned  by  the  assent  of  a  meeting 
of  creditors.  In  Coles  y.  Barrow^  4  Taunt.  754,  the  majority 
of  the  Court  of  Common  Pleas  were  of  opinion,  that  an  uncerti- 
ficated bankrupt  might  maintain  an  action,  even  against  his  own 
assignees,  upon  a  contract  made  with  them ;  and  it  would  be  ma- 
nifestly inconsistent  with  that  decision,  if  they  were  to  be  able 
to  seize,  afterwards,  the  property  acquired  by  him  in  such  an 
action.  It  would  be  manifestly  unjust,  if  the  assignees  were  here 
to  be  permitted  to  retain  the  lOOZ.  paid  for  the  goods,  and  still 
to  seize  the  goods  again.  Besides,  here,  a  meeting  of  creditors 
have,  as  it  appears,  assented  to  the  agreement ;  and  a  third  party, 
viz.  Collinson,  is  interested,  for  he  paid  the  1001,  on  this  express 
stipulation.  It  was  the  duty  of  the  assignees  to  dispose  of  the 
bankrupt's  property :  here,  they  have  so  done ;  and  if  they  have 
made  an  improvident  bargain,  this  is  not  the  mode  to  set  it  aside, 
for  they  ought  rather  to  have  petitioned  the  Lord  Chancellor  for 
that  purpose. 

Nolan  and  Montagu^  contra.  If  Collinson  has  any  complaint 
to  make  against  the  assignees,  it  is  for  him  to  apply  to  the  Lord 
Chancellor.  If  the  assignees  were  to  do  so,  the  Lord  Chancellor 
would  tell  them  that  the  remedy  was  already  in  their  own  hands, 
viz.  by  seizure  of  the  goods.  ^  All  the  bankrupt's  property,  ac- 
quired as  well  before  as  subsequent  to  the  bankruptcy,  vests  in 
his  assignees  till  he  has  obtained  his  certificate ;  and  the  cases 
on  this  subject  may  be  divided  into  two  classes :  first,  where  the 
assignees  do  not  interfere*;  and,  secondly,  where  they  do.  In 
the  first  class  of  cases,  no  doubt,  the  uncertificated  bankrupt  is 
capable  of  acquiring  and  retaining  property,  Chippendale  v.  Tom- 
Unson,  Cooke,  B.  L.  432,  ed.  1817,  Webb  v.  Fox,  7  T.  R.  391, 
Sak  V.  Osborn,  1  Esp.  140,  Webb  v.  Ward,  7  T.  R.  296.  But 
he  is  as  clearly  not  entitled  to  retain  any  property  as  against 
his  assignees,  Troughton  v.  Qitley,  Ambler,  630,  Evans  v.  Mann^ 
Cowp.  570,  Kitchen  v.  BarUch,  7  East,  62,  ffesae  v.  Stevenson^ 
3  B.  &  P.  578,  Coles  v.  Barrow,  4  Taunt.  754,  and  Hull  y. 
Piekersgill,  1  Brod.  &  Bing.  283,  are  all  the  authorities  on  this 
point.  In  all  of  them,  except  the  case  of  Coles  v.  Barrow,  the 
above  position  is  distinctly  recognised.  But  that  case  is  not  en- 
titled to  weight ;  for  it  was  only  the  decision  of  two  Judges, 
Mansfield,  C.  J.,  dissenting  at  the  time  of  the  judgment,  and 
Lawrence,  J.,  who  had  dissented  also  when  the  rule  was  moved, 
having,  in  the  interval,  left  the  Court  of  Common  Pleas.  And 
this  is  directly  at  variance  with  both  the  cases  of  Hesse  v. 
Stephensan,  and  Hull  v.  Pickersgill,  the  latter  of  which  was,  in 
effect,  an  action  against  the  assignees  by  the  bankrupt.  It  is 
also  at  variance  with  the  principle  of  the  bankrupt  laws ;  for  the 
reason  why  a  second  commission  of  bankruptcy  cannot  be  sup- 
ported against  an  uncertificated  bankrupt  is,  that  he  has  no  pro- 
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perty.  So,  a  stranger  cannot  give  property  to  him  as  against 
his  assignees,  as  in  the  case  of  a  legacy,  Tudway  v.  Baurn^  2 
Burr.  716 ;  nor  can  a  creditor,  Webb  v.  Ward,  1  T.  R.  296;  nor 
a  meeting  of  creditors,  because  a  power  is  given  to  them  by 
statute  only  in  cases  of  referring  disputes  to  arbitration ;  nor  can 
the  assignees  themselves  do  it  so  as  to  bind  any  subsequent  as- 
signees. The  ground  is,  that  though  all  these  respective  persons 
have  a  full  right  to  give  up  their  own  property,  they  cannot  give 
up  the  property  of  the  other  creditors. 

Bolland,  who  was  to  have  argued  on  the  same  side,  was  stop- 
ped by  the  Court- 

Abbott,  C.  J.  It  is  our  duty,  as  a  court  of  law,  to  decide 
this  case  upon  legal  principles ;  and  it  is  clear,  that  by  law,  an 
uncertificated  bankrupt  cannot  possess  property ;  for,  as  soon  as 
it  comes  to  his  possession,  it  vests  in  his  assignees,  and  may  be 
seized  by  them.  But  it  is  said  that  this  is  an  excepted  case,  and 
that  here  the  assignees  are  estopped  from  saying  that  this  pro- 
perty did  not  belong  to  the  bankrupt.  The  facts  are  these :  A 
commission  issued  against  the  plaintiff;  and,  at  a  meeting  of 
creditors,  it  was  at  first  proposed  to  leave  the  bankrupt  in  pos- 
session of  the  property  in  question ;  but  some  diflSculties  having 
arisen  respecting  this  matter,  Collinson,  a  friend  of  the  bank- 
rupt, proposed  to  pay  100/.,  in  order  to  induce  the  creditors  to 
permit  the  bankrupt  to  remain  m  possession ;  and  this,  at  a 
meeting  of  the  creditors,  was  agreed  to,  and  the  bankrupt  ac- 
cordingly remained  in  possession,  until  he  was  dispossessed  by 
the  assignees.  Now,  it  is  said,  that  if  the  assignees  may  do  this, 
it  is  a  fraud  upon  Collinson.  We  cannot,  however,  look,  in  the 
present  case,  at  Collinson's  rights.  It  is  clear,  that  the  property 
in  the  goods  was  intended  to  vest  in  the  plaintiff;  and,  if  so,  it 
will  go  to  his  assignees,  unless  they  are  estopped  from  setting 
up  such  a  claim.  Then,  how  are  they  so  estopped  ?  In  order 
to  ascertain  that,  we  must  look  at  the  duty  they  are  to  perform. 
They  are  intrusted  with  a  statutable  authority,  which  is  to  be 
executed  for  the  common  benefit  of  the  creditors  at  large,  and 
are  not  to  be  guided  by  the  will  of  any  particular  bo<ly  of  credit- 
ors ;  and  the  Court  cannot  hold  that  they  are  estopped,  without 
holding,  at  the  same  time,  that  the  apts  of  a  meeting  of  such 
creditors  will  bind  those  who  are  absent.  It  being,  therefore, 
the  duty  of  the  assignees,  in  their  peculiar  character,  to  protect 
the  interest  of  the  absent  aa  well  as  present  creditors,  I  think 
that,  in  this  case,  they  were  not  estopped  from  claiming  these 
goods,  and  that  there  ought  to  be  a  new  trial. 

Bayley,  J.  When  this  case  first  came  before  the  Court,  the 
impression  on  my  mind  was,  that  it  was  unjust  for  the  assignees, 
who  had  themselves  treated  the  bankrupt  as  the  vendee  of  the 
goods,  afterwards  to  treat  him  as  not  being  the  vendee,  and  to 
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seize  the  goods.  But  I  am  satisfied  that  that  impression  was 
wroDg.  An  uncertificated  bankrupt  has  no  power,  by  law,  of 
acquiring  property  for  himself;  but  all  the  property  which  he 
does  so  acquire  passes  to  his  assignees,  who  may  seize  it  when- 
ever they  choose  to  exercise  that  ri^ht.  That  is  the  general  rule 
of  law ;  and  the  only  question  raised  in  this  case,  is,  whether 
there  be  any  difference  where  the  bankrupt  obtains  the  property 
from  third  persons,  and  where  he  obtains  it  from  his  own  as- 
signees ;  and  it  is  contended,  that  in  the  latter  case  the  assignees 
are  estopped  from  making  the  claim.  But  the  assignees  who 
represent  the  individual  creditors,  cannot  be  estopped,  unless  all 
the  creditors  be  estopped  also.  For,  inasmuch  as  the  creditor 
can  only  make  his  claim  through  the  assignees,  an  estoppel  of 
the  assignees  would  effect  his  interest,  which  the  assignees  are 
not  competent  to  bind.  If,  indeed,  all  the  creditors  concurred 
in  the  act  of  the  assignees,  it  might  make  a  difference ;  but,  if 
that  be  not  so,  it  seems  to  me,  that  the  bankrupt  can  only  obtain 
a  defeasible  property  from  the  assignees,  and  that  any  creditor 
may  put  the  assignees  in  motion  for  the  purpose  of  reclaiming 
the  property  left  in  the  bankrupt's  possession.  And  there  is  no 
hardship  in  this,  for  it  is  clear,  that  the  goods  cannot  be  pur- 
chased with  money  belonging  to  the  bankrupt  himself,  and  if 
purchased  by  money  belonging  to  a  friend,  it  is  as  easy  for  the 
friend  to  buy  it,  and  to  have  the  legal  property  transferred  to  him. 
It  is  inconsistent  with  the  duty  of  the  assignees  to  sell  the  goods 
for  less  than  their  full  value  to  any  one,  and  if  they  sell  them  for 
their  full  value,  it  seems  to  me,  that  the  vendee  should  be  the 
real  person  from  whom  the  money  comes.  I  think  that,  in  this 
case,  the  bankrupt  only  acquired  a  property  in  these  goods,  sub- 
ject to  be  defeated  by  the  assignees ;  and,  consequently,  that  this 
verdict  must  be  set  aside. 

HoLROYD,  J.  I  am  of  the  same  opinion,  that  this  action  is 
not  maintainable.  There  is  no  doubt  of  the  general  principle  of 
law,  that  an  uncertificated  bankrupt  can  have  no  assignable 
property.  But,  it  is  said,  that,  in  this  case,  the  assignees  have, 
themselves,  treated  him  as  capable  of  acquiring  property,  and 
that  they  are  estopped  from  making  the  present  claim,  having 
already  received  a  pecuniary  consideration  for  leaving  the  bank- 
rupt in  possession  of  the  goods.  Whether  Collinson  may  or  may 
not  maintain  an  action,  or  be  entitled  to  relief  in  equity,  for  the 
money  advanced  by  him  to  the  assignees,  is  not  the  present  ques- 
tion. What  we  have  to  determine  is,  whether  an  absolute 
property  in  these  goods  passed  to  the  bankrupt.  Now,  the  act 
of  a  meeting  of  particular  creditors  will  not,  in  such  a  case  as 
this,  bind  the  creditors  at  large ;  and,  if  so,  it  is  competent  for 
any  one  of  the  creditors  to  compel  the  assignees  to  put  the  law 
in  force,  and,  if  they  refuse,  to  apply  for  their  removal.  As  all 
the  creditors,  therefore,  are  not  estopped,  the  bankrupt  could 
only  acquire  a  defeasible  property  in  these  goods,  which  the  as* 
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signees  had  consequently  a  right  to  reclaim.     The  present  action, 
therefore,  is  not  maintainable. 

Best,  J.  I  am  of  the  same  opinion.  The  case  of  Coles  v. 
Barrow  is  very  distinguishable  from  the  present  case,  inasmuch 
as  there  the  action  was  brought  to  recover  from  the  assignees  a 
recompense  for  the  personal  labour  of  the  bankrupt,  whereas 
here  it  was  brought  for  property  belonging  to  the  bankrupt. 
And,  besides,  if  Mr.  Justice  Lawrence  had  continued  in  the 
Court  of  C.  P.,  that  decision  would  probably  not  have  been  pro- 
nounced. It  is  not,  therefore,  entitled  to  any  great  weight. 
The  authority  of  that  case  is  much  broken  in  upon  by  the  case 
of  ITesse  v.  Stevenson;  there  Lord  Alvanley  says,  "  Can  there 
be  any  doubt  that  if  a  bankrupt  acquire  a  large  sum  of  money, 
and  lay  it  out  in  land,  that  the  assignees  may  claim  it  ?  They 
cannot,  indeed  take  the  profits  of  his  daily  labour :  he  must  live ; 
but  if  he  accumulate  any  large  sum,  it  cannot  be  denied  but  that 
the  assignees  are  at  liberty  to  demand  it."  Besides,  the  statute 
of  Eliz.  seems  to  me,  in  its  very  terms,  to  convey  away  every 
species  of  property  which  the  bankrupt  has  or  can,  by  any  means, 
acquire ;  and  I  think  we  should  violate  that  statute  if  we  were 
to  hold,  that  it  was  competent  to  the  bankrupt  to  bring  an  action 
against  the  assignees  for  doing  their  duty  by  seizing  the  property 
in  question.  If  CoUinson  be  aggrieved  by  this  proceeding,  he 
may  apply  to  the  Lord  Chancellor  for  relief;  but  I  do  not  see 
how  the  assignees  could  have  done  so  with  effect,  in  the  present 
case.  Upon  the  whole,  I  am  of  opinion,  that  the  property,  in 
the  present  case,  belonged  to  the  assignees,  as  trustees  for  the 
creditors  at  large,  and  that  this  action  is  not  maintainable.  The 
rule,  therefore,  for  a  new  trial,  must  be  absolute. 

Rule  absolute. 


WOODBRIDGE  v.  SPOONER  and  Wife,  Executrix  of 
BANCE.— p.  238. 

Where  a  promissory  note,  on  the  face  of  it,  purported  to  be  payable  on  demand, 
parol  eyidence  is  not  admissible  to  show,  that  at  the  time  of  making  it,  it  was 
agreed  that  it  should  not  be  payable  till  after  the  decease  of  the  maker. 

Action  on  a  promissory  note,  given  bv  the  testatrix  to  plain- 
tiff, for  lOOZ.,  dated  Ist  September,  1817,  payable  "  on  demand, 
for  value  received,  and  his  kindness  to  me."  Plea,  general 
issue.  At  the  trial  before  Abbott,  C.  J.,  at  the  sittings  after  last 
Easter  term,  the  defendant  gave  in  evidence,  declarations  of  the 
testatrix  at  the  time,  that  the  note  was  not  to  be  payable  till 
after  her  death,  and  that  it  was  to  be  given  in  addition  to  a 
legacy  of  20^.  left  in  her  will.  It  appeared,  also,  that  the  testa- 
trix was  in  poor  circumstances,  and  that  she  was  not,  altogether, 
possessed  of  more  than  300^.  or  400^.,  and  that  she  lived  almost 
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entirely  at  the  plaintiff's  house,  Scarlett,  for  the  plaintiff,  con- 
tended, that  this  evidence  ought  not  to  be  received.  Abbott, 
C.  J.,  received  the  evidence;  and  being  of  opinion  that  it  showed 
that  the  note  was  a  testamentary  paper,  and  ought  to  be  so 
proved,  nonsuited  the  plaintiff,  giving  him  leave  to  move  to  enter 
a  verdict  for  lOOZ.,  in  case  the  Court  should  be  of  a  different 
opinion.  Scarlett  having  in  last  Trinity  term  obtained  a  rule 
nisi  accordingly, 

Marryat  and  Adams  showed  cause,  and  contended,  that  this 
evidence  was  admissible.  The  note  was  merely  evidence  of  a 
debt,  and  the  parol  testimony  proved,  that  there  was  no  existing 
debt,  but  a  mere  promise  of  a  sum  of  money  after  the  decease 
of  the  testatrix,  and  the  plaintiff  could  not  have  recovered  upon 
it  in  her  lifetime.  Suppose  a  deed  was  delivered  as  an  escrow, 
or  a  bill  at  two  months  given  with  an  express  agreement  at  the 
time,  that  the  party  should,  at  the  end  of  two  months,  be  allowed 
to  renew  it ;  may  not  these  circumstances  be  given  in  evidence, 
in  case  of  an  action  brought  on  the  deed  or  bill  ?  If  so,  there 
was  clearly  enough  to  go  to  the  jury,  that  this  note  was  agreed 
not  to  be  demandable  till  after  the  death  of  the  testatrix.  Tate 
V.  miberty  2  Ves.  jun.  Ill,  4  Brown,  C.  C.  by  Eden,  286,  is  an 
authority  to  show,  first,  that  evidence  is  receivable  of  what  takes 
place  at  the  time  of  giving  a  promissory  note ;  and,  secondly, 
that  a  promissory  note  may  be  the  subject  of  a  donatio  mortis 
causa.  And  Lawson  v.  Lawsoriy  1  P.  Wm.  441,  is  to  the  same 
effect. 

Scarlett  and  AbrahaTUy  contra,  relied  on  Moare  v.  Chraham^  3 
Campb.  57,  and  Free  v.  MawkinSy  1  B.  Moore,  535. 

Abbott,  C.  J.  It  struck  me  at  the  trial,  that  this  was  a  testa- 
mentary promise  in  the  nature  of  a  legacy,  and  if  so,  that  the 
plaintifl"  could  not  recover  at  law.  I  was  led  to  this  conclusion,  in 
some  degree,  by  the  language  of  the  first  count  of  the  declaration, 
in  which  it  was  stated  that  the  deceased  promised  the  plaintiff 
that  she  would  at  her  decease,  give  him  100/.,  more  than  a  legacy 
of  20/.,  which  she  meant  to  leave  him.  It  is  admitted,  however, 
that  unless  the  evidence  was  properly  received,  I  ought  not  to 
have  drawn  that  conclusion ;  and  it  seems  to  me  now,  that  the 
evidence  was  not  properly  receivable.  There  is  no  doubt  that  a 
proper  and  sufficient  consideration  existed  for  this  note  ;  and  the 
evidence  does  not  negative  that  part  of  the  case.  But  its  object 
was  to  show  that  a  promissory  note,  which  in  terms  appeared  to 
have  been  payable  on  demand,  was  agreed  not  to  be  payable  till 
after  the  decease  of  the  maker.  Now  it  is  contrarjr  to  the  rules 
of  law  to  admit  extrinsic  evidence  to  show,  that  the  intention  of  a 
party  executing  a  written  instrument  is  different  from  that  appa- 
rent on  the  face  of  the  instrument  itself. 

Bayley,  J.  I  am  of  opinion  that  this  evidence  was  inadmissi- 
ble, and  that  even  if  it  were  admitted,  it  ought  not  to  prevent  the 
Erty  firom  recovering.  It  appears,  on  the  face  of  the  note,  to 
ye  been  given  for  a  sufficient  consideration,  and  it  could  not 
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have  been  the  intention  that  the  compensation  should  rest  on  the 
ground  of  a  donatio  mortis  causa,  for  then  it  would  be  revocable, 
but  that  it  should  be  secured  by  a  binding  instrument.  Under 
these  circumstances  the  note  was  given ;  ana  it  seems  to  me,  that 
it  was  obligatory  on  the  party  making  it,  and  that  even  if  there 
were  a  secret  understanding,  that  the  note  should  not  be  presented 
for  payment  until  after  the  decease  of  the  maker,  still  it  would 
be  binding  on  her  executors.  Besides,  here  the  note,  on  the  face 
of  it,  purports  to  be  payable  on  demand,  and  it  would  be  extreme- 
ly dangerous  to  allow  a  party,  who  has  signed  such  an  instrument, 
afterwards  to  say,  that  it  was  not  so  payable.  It  is  a  general  and 
useful  rule,  that  no  parol  evidence  is  admissible,  to  contradict  that 
of  which  there  is  written  evidence ;  and  I  think,  therefore,  that 
this  evidence  was  not  admissible. 

HoLROYD,  J.  I  am  of  the  same  opinion.  This  evidence  was 
adduced,  not  to  show  a  want  of  consideration,  or  that  the  consi- 
deration for  the  note  was  illegal,  or  that  it  was  not  delivered  to  the 
party  to  be  made  use  of  for  his  own  benefit.  The  utmost  extent  to 
which  it  could  go,  was  an  attempt  to  prove,  that  the  note  was  not 
payable,  as  on  the  face  of  it  it  imported  to  be.  This,  therefore,  was 
to  contradict  the  note  itself,  which,  by  the  rules  of  law,  a  party  is 

Frohibited  from  doing.     Even  if  the  evidence  had  been  received, 
think  it  would  not  make  a  material  difference  in  the  result. 

Best,  J.  The  parties  in  this  case  are  bound  by  a  written  con- 
tract, and  it  is  contrary  to  the  first  rules  of  law  to  admit  parol 
evidence  to  vary  or  contradict  it,  and  the  only  exception  to  those 
rules  is,  where  a  contract  is  illegal.  I  can  see  no  solid  ground  of 
distinction  between  the  present  case  and  that  of  Free  v.  Hawkins. 
It  is  said,  that  in  this  case,  there  is  a  fraud  on  the  legacy  duty. 
But  if  this  note  was  not  revocable,  it  could  not  be  a  testamentary 
gift ;  and  if  so,  there  could  be  no  fraud  on  the  legacy  duty.  I  am, 
therefore,  of  opinion,  that  this  nonsuit  must  be  set  aside,  and  that 
the  verdict  must  be  entered  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


RICHARDSON  and  Others,  Assignees  of  THOMPSON,  a  Bank- 
rupt,  V.  NOURSE  and  CHRISTIAN.— p.  237. 

The  court  will  not  set  aside  an  award  on  the  ground  that  the  arbitrators  have  decided 
contrary  to  law,  unless  the  law  be  clear  upon  the  subject;  and  therefore,  where  the 
captain  of  a  ship,  at  an  intermediate  port,  in  order  to  pay  for  repairs,  had  necessarily 
sold  part  of  the  cargo,  at  a  price  higher  than  it  would  have  fetched  at  the  port  of  des- 
tination, and,  upon  a  reference  to  settle  the  average  loss  between  the  shipowner  and 
charterers,  the  arbitrators  (who  were  mercantile  men)  allowed  for  the  actual  value  of 
the  goods  when  sold,  and  not  for  the  price  they  would  have  fetched  at  the  port  of  des. 
tination,  the  court  refused  to  set  aside  the  award. 

Campbell  on  a  former  day,  had  obtained  a  rule  to  show  cause 
why  the  award  in  this  case  should  not  be  set  aside.    The  bankrupt 
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was  owner  of  a  ship,  which  was- chartered  to  the  defendants  for 
a  voyage  to  the  East  Indies  and  back.  While  returning  home 
with  a  cargo,  partly  belonging  to  th§  charterer  and  partly  to  other 
shippers,  she  encountered  a  hurricane,  and  was  driven  into  the 
Mauritius.  'I'he  captain  there  necessarily  sold  some  cotton  and 
tice,  part  of  the  homeward  cargo  belonging  to  the  charterers,  to 
pay  for  the  ship's  repairs  and  necessary  disbursements.  Other 
goods  were  then  taken  in  on  freight  in  place  of  those  so  disposed 
of,  and  the  ship  returned  safely  to  the  port  of  London.  The  goods 
sold  at  the  Mauritius  fetched  a  better  price  than  they  would  have 
fetched  had  they  been  delivered  here  to  the  charterers.  The 
general  average  was  settled  as  between  the  owner  of  the  ship  and 
the  different  owners  of  the  homeward  cargo  by  an  arbitrator,  who 
gave  the  owner  of  the  ship  credit  only  for  such  a  sum  of  money, 
in  respect  of  the  goods  sold  at  Mauritius,  as  they  would  have 
produced  at  the  ship's  arrival  in  London,  deducting  freight  and 
charges.  Disputes  having  then  arisen  between  the  charterers  and 
the  assignees  of  the  ship-owner,  who  had  become  bankrupt, 
respecting  the  sum  for  which  the  charterers  were  entitled  to  credit 
in  respect  of  their  goods  sold  at  the  Mauritius,  and  other  matters, 
there  was  a  general  reference  to  three  arbitrators,  who,  by  the 
award  in  question,  determined  that  the  charterers  were  entitled  to 
credit  for  the  full  amount  of  the  sum  which  the  goods  produced  at 
the  Mauritius. 

Gaselee  showed  cause,  and  contended,  that  the  arbitrators 
were  fully  justified  in  allowing  the  charterers  the  amount  which 
their  goods  produced  ;  and  he  cited  Campbell  v.  Thompson^  Starkie, 
490. 

Campbell  and  D.  F,  JoneSy  contra,  insisted  that  it  is  an  es- 
tablished rule  of  law,  that  where,  during  a  voyage,  a  part  of  tho 
cargo  is  necessarily  sold  to  pay  for  the  repairs  of  the  ship,  the 
owner  of  the  goods  is  to  be  paid  for  them  by  the  owner  of  the 
ship,  according  to  the  price  which  they  would  have  fetched 
on  the  ship's  arrival  at  the  port  of  destination,  deducting  freight. 
They  relied  upon  Abbott  on  Shipping,  370,  and  the  authorities 
from  foreign  writers  there  collected.  The  rule  cannot  be  varied 
by  the  fall  of  the  market  at  the  port  of  destination ;  for,  as  the 
owner  of  the  ship  would  have  been  liable  for  twice  the  amount 
which  the  goods  actually  produced  had  there  been  a  rise  in  the 
market,  he  ought  in  justice  to  have  the  benefit  of  the  fall.  The 
goods  80  sold  are  still  considered  as  on  board  the  ship,  insomuch 
that  if  the  ship  be  afterwards  lost,  before  the  completion  of  the 
voyage,  the  owner  of  the  ship  is  entirely  discharged  from  the  de- 
mand; and  the  owner  of  the  goods  oannot  complain,  if  he  is 
placed  in  exactly  as  good  a  situation  as  if  the  eoods  had  been 
actually  delivered  to  him  according  to  the  bill  of  lading. 

Abbott,  G.  J.  The  general  rule  in  the  case  of  an  average 
lo«8  ia,  to  value  the  goods  at  the  clear  price  thev  would  have 
fetched  at  the  port  of  destination.  Questions  of  this  kind  most 
frequently  arise  in  cases  of  jettison.     In  the  present  instance. 
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the  goods  have  been  sold  for  the  necessary  repairs  of  the  ship 
while  on  the  voyage,  and  have  actually  fetched  a  higher  price 
than  they  would  if  they  had  arrived  at  the  port  of  destination. 
There  is  no  decided  case  precisely  in  point.  The  possibility  even 
of  the  goods  fetching  any  price  higher  than  that  of  the  port  of 
destination  did  not  occur  to  any  of  the  writers  whose  works  have 
been  referred  to  in  the  course  of  the  argument.  It  must  be  re- 
collected, too,  that  this  was  a  reference  to  mercantile  men,  and 
they,  perhaps,  may  have  decided  the  question  upon  mercantile 
usage.  I  cannot  say  that  their  decision  was  wrong :  for,  by 
holding  that  the  owner  of  a  ship  may  lose,  but  that  he  can  never 
gain  by  such  a  sale  as  this,  we  shall  furnish  the  strongest  pos- 
sible inducement  to  him,  to  take  care  that  all  the  goods  are  con- 
veyed to  their  place  of  destination.  I  do  not  go  the  length  of 
saying  that  where  arbitrators  proceed  upon  a  mistake  of  a  clear 
principle  of  law,  that  the  Court  will  not  set  aside  their  award. 
But  I  cannot,  in  this  case,  say  that  the  arbitrators  have  decided 
contrary  to  any  clear,  well  established  principle  of  law ;  and  1 
think,  therefore,  that  this  rule  should  be  discharged. 

Bayley,  J.  It  does  not  appear  to  me  that  this  award  is  in- 
consistent with  any  plain  principle  of  law.  If  the  point  had  been 
considered  questionable,  the  arbitrators  might  have  been  desired 
to  state  the  facts  upon  the  face  of  their  award  for  the  opinion  of 
the  Court.  If  the  point  was  not  made  before  the  arbitrators, 
there  is  no  ground  for  the  present  application.  If  the  point  was 
made,  and  the  arbitrators  declined  to  state  the  facts,  they  have 
taken  upon  themselves  to  decide  the  question  conformably  to 
mercantile  usage,  and  I  am  not  prepared  to  say  that  that  decision, 
either  upon  authority  or  principle,  is  clearly  wrong.  I  think, 
therefore,  that  this  rule  should  be  discharged. 

HoLROYD,  J.  The  Court  will  not  set  aside  an  award  on  the 
ground  merely  that  an  arbitrator  is  mistaken  in  a  point  of  law ; 
but  the  Court  must  be  clearly  satisfied  that  he  would  not  have 
made  such  an  award,  if  he  had  known  what  the  law  was.  Now 
I  am  by  no  means  certain,  in  this  case,  that  if  the  arbitrators  had 
known  the  law  to  be  what  it  is  contended  to  be  on  the  part  of  the 
plaintiffs,  they  would  have  come  to  a  different  decision.  For 
there  is  strong  ground  for  contending  that  the  owner  of  goods 
should  receive  a  compensation  for  the  goods  sold,  according  to 
their  highest  value.  If  the  master  could  get  money  by  other 
means,  he  had  no  right  to  sell ;  and  if  he  had  sold  the  goods,  the 
owner  ought  to  be  entitled  to  the  actual  proceeds.  For  the  owner 
of  the  ship,  in  the  event  that  has  happened,  ought  not  to  be  al 
lowed  to  make  any  profit  by  such  sale. 

Best,  J.  When  the  objection  to  an  award  is,  that  it  is  con- 
trary to  law,  that  ought  to  appear  very  clear  to  induce  the  Court 
to  set  aside  the  award.  Now  it  is  not  necessary  here  to  decide 
the  question,  whether  the  arbitrators  have  decided  contrary  to 
law  or  not.  It  is  sufficient  to  say,  that  that  does  not  clearly  ap- 
pear ;  and,  therefore,  that  this  rule  should  be  discharged. 

Rule  discharged. 
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WILSON,  D.  D.,  V.  M'MATH.— p.  241. 

The  ecclesiastical  court  has  jurisdiction,  ratione  loci,  over  the  order  Bnd  pro- 
ceedings of  Testry  meetings,  held  in  a  church ;  and  therefore,  where  a  rector 
had  libelled,  in  that  court,  a  parishioner,  for  preventing  him  from  presiding  as 
chairman  at  such  a  meeting,  a  prohibition  was  refused. 

Gurnet  had  obtained  a  rule  nisi  for  a  writ  of  prohibition,  to 
be  directed  to  the  Court  of  Peculiars  of  the  Deanery  of  the 
Arches,  London,  Shoreham,  and  Croydon,  to  prohibit  it  from 
further  holding  plea  of  the  matters  there  depending  between 
these  parties.  It  appeared,  from  the  affidavits,  that  on  the  16th 
March  last,  a  vestry  meeting  for  the  parish  of  St.  Mary  Alder- 
mary  was  held  for  the  purpose  of  receiving  a  report  of  the  pro- 
ceedings in  an  action  of  ejectment,  brought  by  the  Drapers' 
Company  against  the  rector  and  churchwardens  of  the  parish. 
At  this  meeting,  held  in  the  church,  the  rector.  Dr.  Wilson,  at- 
tended, as  well  as  the  defendant,  M'Math,  and  other  parishioners. 
Upon  Dr.  Wilson  proceeding  to  take  the  chair,  one  of  the 
parishioners  moved,  and  it  was  accordingly  carried,  that  Mr. 
M'Math  should  take  the  chair,  upon  which  Mr.  M'Math  took  the 
chair  at  the  opposite  end  of  the  table  to  the  rector.  The  rector, 
after  remonstrating  in  vain,  finally  left  the  place,  and  the  busi- 
ness then  proceeded.  On  the  8th  May,  he  instituted  the  present 
suit  in  the  ecclesiastical  court,  for  disturbing  and  interrupting 
him  while  presiding  at  a  vestry  meeting.  The  defendant  was 
cited  to  appear,  and  did  appear,  and  prayed  that  the  rector  might 
exhibit  articles.  On  the  11th  November  the  ecclesiastical  court 
were  about  to  give  judgment  on  the  admissibility  of  the  articles, 
according  to  notice  given  in  the  preceding  term,  but,  on  the  day 
preceding,  the  rule  for  a  prohibition  was  obtained. 

GaseleesLud  Marriott  showed  cause.  If  the  defendant  meant 
to  dispute  the  jurisdiction  of  the  ecclesiastical  court  in  this  case, 
he  should  not  have  contented  himself  with  a  general  appearance, 
bat  should  have  appeared  under  protest.  If  a  suit  be  instituted 
for  tithes,  and  the  defence  be  a  modus,  it  is  necessary  to  plead 
the  modus  before  an  application  for  a  prohibition  can  be  made  ; 
because,  till  plea  pleaded,  the  ground  of  prohibition  does  not  ap* 
pear.  But,  upon  the  face  of  these  proceedings,  it  appears,  that 
the  ecclesiastical  court  has  jurisdiction ;  for  this  is  a  matter  re- 
lating to  the  order  and  decency  of  a  meeting  held  in  a  church. 
And  the  rector  was  entitled  to  preside  at  this  meeting,  StougJi^ 
ton  V.  Reynolds^  2  Str.  1045,  Cas.  temp.  Hard.  274,  Fortescue, 
168,  S.  C.  Gibson's  Codex,  vol.  ii.  1476,  gives  the  form  of  ap- 
pointment of  a  select  vestry,  which  requires  the  minister  or 
curate  "  always  to  be  present,  if,  conveniently,  he  may  be  had, 
and  to  propound  the  business  to  the  public  notice  and  considera- 
tion :"  they  were  then  stopped  by  the  Court. 

(himey  and  Ourwood,  in  support  of  the  rule.  Here  the 
ecclesiastical  court  had  no  jurisdiction  at  all ;  for  it  was  a  vestry 
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meeting  not  in  the  least  relating  to  ecclesiastical  matters.  And 
the  mere  circumstance  of  the  meeting  being  in  a  church  will  not 
be  sufficient:  an  election  of  a  parish  clerk  is  often  made  in 
church,  yet  it  has  not  been  held  that  the  cognisance  of  such  an 
election  belongs  to  the  ecclesiastical  court.  So,  cutting  trees  in 
a  church-yard,  or  a  deputy  parish  clerk  doing  duty  without 
license  from  the  ordinary,  are  not  matters  within  the  jurisdiction 
of  the  ecclesiastical  court ;  and  in  the  latter  case  a  prohibition 
has  been  granted.  Peak  v.  Bourne,  2  Str.  942.  As  to  the 
rector*s  right  to  preside,  that  is  very  doubtful ;  for  in  StougJdon 
V.  Reynolds^  in  the  report  Cas.  temp.  Hardw.  Lord  Hardwicke 
is  reported  to  have  said,  "  There  is,  indeed,  a  notion  that  the 
parson  has  a  right  to  preside ;"  from  whence  it  may  be  inferred, 
that  he  did  not  think  the  common  notion  correct.  And  the  pas- 
sage cited  from  Gibson's  Codex,  only  applies  to  special  vestries. 

Abbott,  C.  J.  I  am  of  opinion  that  the  ecclesiastical  court 
has  jurisdiction  in  this  case.  For  this  is  a  meeting  held  in  a 
church,  and  it  is  most  fit  that  that  court  should  have  authority 
over  the  order  and  proceedings  of  a  meeting  held  in  such  a  place. 
That  being  so,  I  abstain  from  giving  any  opinion  as  to  what 
ought  to  be  the  decision  of  that  Court  upon  the  question^ 
whether  the  rector  has  the  right  of  presiding  at  this  meeting. 
I  think,  therefore,  that  this  rule  should  be  discharged. 

Bayley,  J.  I  am  of  the  same  opinion.  In  this  case  the  place 
of  meeting  being  the  church,  gives  to  the  ecclesiastical  court 
jurisdiction.  It  may  be  necessary,  for  the  purpose  of  preserving 
order  and  decency  at  such  an  assembly,  that  the  rector,  who  ia 
also  the  person  to  whom  the  freehold  of  the  church  belongs, 
should  preside  at  it ;  and  I  think  the  58  G.  3,  c.  69,  s.  2,  confirms 
this  view  of  the  case ;  for  that  act  gives  a  power  of  electing  a 
chairman  only  in  case  of  the  absence  of  the  rector,  vicar,  or 
curate. 

HoLROYD,  J.  I  am  of  the  same  opinion.  The  ecclesiastical 
court  has  jurisdiction  ratione  loci.  And  it  was  on  that  principle 
that  Wenmouth  v.  Collins^  2  Ld.  Baym.  850,  was  decided. 

Best,  J.  It  is  not  necessary,  in  this  case,  to  decide  whether 
the  rector  has  the  right  to  preside  at  vestry  meetings  ;  although 
I  trust  that  this  right,  which  appears  so  essential  for  the  pre- 
servation of  order,  will  be  ultimately  found  to  be  in  lum. 
All  that  at  present  appears  is,  that  the  rector  has  proceed- 
ed against  the  defendant  for  an  alleged  impropriety,  com- 
imitted  in  the  church;  and  I  am  clearly  of  opinion,  that 
that  is  a  matter  within  the  cognisance  of  the  ecclesiastical 
court.  I  think,  therefore,  that  this  rule  should  be  dis- 
charged. 

Rule  discharged  with  costs.(a) 

{a)  We  have  obtained  the  following  copy  of  the  judgment  pronounced  by  Sir 
John  Nicholl  ;  and  as  the  question  decided  is  one  of  very  general  importance, 
we  have  thought  it  would  be  acceptable  to  our  readers  to  publish  it. 

This  is  a  suit  by  the  rector  of  St  Mary  Aldermary,  in  the  city  of  London, 
against  a  parishioner  of  that  parish,  for  disturbing  him  in  presiding  at  a  vestry 
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meeting.  The  offence  ia  thus  charged  in  the  citation:  "More  esi>ecially  for 
intermpting  the  rector  when  he  had  taken  the  chair  as  president,  at  a  vestry 
meeting,  held  in  the  vestry  room  within  the  church  of  the  scdd  parish,  prevent- 
ing him  from  exercising  the  office  of  chairman  or  president  at  the  said  vestry 
meeting,  and  dispossessing  him  thereof."  To  this  citation,  an  appearance  iras 
given,  on  the  part  of  Mr.  Mac  Math,  the  person  cited.  The  appearance  was 
ahsolate,  and  not  under  protest,  and  articles  were  prayed  and  given  in,,  stating 
that  Mr.  Mac  M^th,  at  a  vesliy  hold  for  the  parish  of  St.  Mary  Aldciinary,  in 
the  vestry  room,  which  is  within  and  part  of  the  parish  church,  on  the  loth  of 
last  March,  did  interrupt  the  rector  when  he  had  taken  the  chair  as  president 
of  the  vestry,  did  prevent  him  from  exercising  the  office  of  chairman  or  presi- 
dent of  the  vestry,  and  did  dispossess  him  thereof,  in  the  manner  there  set  forth, 
which  it  is  not  now  necessary  more  particularly  to  notice.  The  admissibility  of 
these  articles  was  opposed  and  debated,  and  the  objectionfi  to  them,  as  far  as  I 
could  collect,  stood  on  two  grounds : 

1.  That  the  minister,  as  such,  has  no  right  to  preside  at  a  vestry  meeting, 
and  consequently  that  the  interrupting  him  in  so  doing  is  not  a  disturbance. 

2.  That  even  if  it  be  a  disturbance,  this  court  has  no  jurisdiction  to  repress 
or  punish  it  as  an  offence. 

It  has  been  stated  that  the  suit  is  brought  to  ascertain  the  right  of  the  minister 
to  preside  at  these  meetings,  and  not  from  animosity  or  vindictiveness  on  account 
of  the  particular  transaction ;  and  indeed,  the  form  of  the  suit,  and  the  manner 
in  which  the  question  has  been  treated  on  both  sides,  tend  very  much  to  confirm 
that  statement.  There  are  certain  circumstances  set  forth  in  the  articles,  which 
possibly  might  have  warranted  the  party  in  bringing  a  different  suit ;  but  the 
present  mode  has  been  adopted,  in  order  to  bring  the  general  question  to  issue. 
The  question  is  certainly  one  of  considerable  importance,  both  as  affecting  the 
station  of  a  highly  respected  class  of  the  community,  the  established  clergy, 
and  as  affecting  the  peaceable  and  orderly  proceedings  of  parochial  meetings. 
The  case  is  said  to  be  a  new  one,  so  far  as  regards  any  express  law,  or  any  judicial 
decision  on  the  subject.  There  is  no  statute,  no  canon,  no  reported  judgment, 
either  expressly  affirming  or  expressly  negativing  the  right.  It  nevertheless  may 
exist  as  a  part  of  the  common  law  of  the  land,  as  a  part  of  the  lex  non  scripta, 
which  is  of  binding  authority,  as  much  in  the  ecclesiastical  as  in  the  temporal 
courts.  Indeed  the  whole  canon  law  rests  for  its  authority  in  this  country  upon 
received  usage;  it  is  not  binding  here  proprio  vigore.  Moreover,  this  court, 
upon  many  points,  is  governed  in  the  absence  of  express  statute  or  canon,  by 
the  jus  tacito  et  illiterate  hominura  consensu  et  moribus  expressum.  It  is  true, 
Uiat  generally  the  existence  of  this  jus  non  scriptum  is  ascertained  by  reports 
of  adjudged  cases ;  but  it  may  be  proved  by  other  means,  it  may  be  proved  by 
public  notoriety,  or  be  deducible  from  principles  and  analogy,  or  be  shown  by 
le^slative  recognitions.  Published  reports  of  the  decisions  of  ecclesiastical 
courts  (with  one  very  recent  exception)  do  not  exist;  and  if  they  did,  yet  the 
particular  right  in  dispute  may  never  have  been  so  much  as  doubted  or  questioned 
before ;  and  some  countenance  is  given  to  that  notion  from  the  general  usage  and 
practice  of  the  kingdom ;  for  it  is  pleaded  in  the  articles,  and  on  their  admissi- 
bility must  be  taken  as  true,  that  the  minister's  presiding  at  vestry  meetings, 
"is  observed  in  and  throughout  the  whole  reahn.**  The  fact  of  such  general 
usage  for  the  minister  so  to  preside  is  notorious ;  and  has  not  been  denied  even 
in  argument.  Now  such  an  usage  (unless  absurd  or  improper)  I  take  to  found 
a  common  law  right.  Law  writers,  particularly  Mr.  Justice  Blackstone,  lay 
it  down  that  **  general  customs,  which  are  the  universal  rule  of  the  whole  king- 
dom, form  the  common  law,  in  its  stricter  and  more  usual  signification."  Again, 
''the  first  ground  and  chief  comer  stone  of  the  laws  of  England  is  immemorial 
custom." 

Then  the  general  immemorial  usage  being  averred,  is  it  a  reasonable  usage  ? 
For  "the  common  law,"  says  Blackstone,  **is  the  perfection  of  reason:  what 
is  not  reason  is*not  law :"  adding,  however,  **  that  the  particular  reason  of  every 
rale  of  law  cannot  be  always  assigned ;  it  is  sufficient  that  there  be  nothing  in 
the  rale  fiatly  contradictory  to  reason,  and  then  the  law  will  presume  the  rule 
to  be  well  founded."  Now  this  general  usage,  so  far  from  being  "  flatly  contra- 
dictory to  reason,"  is  admitted  to  be  extremely  proper.  The  propriety  of  the 
minister's  presiding  at  vestries  was  in  no  degree  controverted ;  all  that  was  con- 
tended was,  that  it  ought  to  be  accepted  as  a  courtesy,  and  not  cliumed  as  a  right, 
for  that  the  right  of  choosing  a  chairman  belonged  to  the  parishioners,  and  that 
the  minister  was  present  merely  at  a  parishioner,  having  no  greater  right  to  pre- 
■ide  than  any  other  individual. 
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The  practical  inconyenience  of  the  rule  thus  contended  for  is  obTious  and 
manifest.  At  meetings  held  so  frequently  as  vestries  are  in  many  parishes,  often 
very  numerously  attended,  and  where  every  parishioner  paying  rates  has  a  vote, 
if  the  election  of  a  chairman  were  always  a  preliminary  measure,  the  conse- 
quence would  be,  that  in  parishes  where  animosities  and  divisions  unfortunately 
existed,  a  large  portion  of  the  time  for  the  transaction  of  business  would  be 
consumed  in  this  preliminary  contest ;  and  the  business  of  managing  the  concerns 
of  the  church  and  poor,  in  which  the  feelings  of  piety  and  benevolence  are  so 
desirable,  would  be  preceded  by  a  conflict  exciting  all  the  angry  passions  of 
man.  To  avoid  these  practical  inconveniences,  as  well  as  from  other  consider- 
ations of  propriety  and  principle,  the  universal  usage  of  the  minister's  presiding 
probably  took  its  rise ;  for  in  every  view  the  propriety!  b  manifest,  and  the  right 
is  founded  in  sound  principle. 

The  minister  is  not,  in  consideration  of  law,  a  mere  individual  of  the  vestry, 
as  has  been  contended :  nor  is  he  in  any  instance  so  described.  On  the  contrary, 
he  is  always  described  as  the  first,  and  as  an  integral  part  of  the  parish.  The 
form  of  citing  a  parish  proves  this  position,  namely  as  "the  minuter ^  church- 
wardens, and  parishioners,"  he  being  specially  named ; — such  is  the  legal  de- 
scription of  a  parish  in  all  formal  processes.  So  again,  in  the  choice  of  church- 
wardens ;  if  the  minister  and  parishioners  cannot  agree  in  the  choice  of  the  two, 
the  minister  is  to  choose  one,  and  the  parishioners  the  other,  unless  controlled  by 
special  custom.  So,  again,  churchwardons  are  directed  by  the  canon  to  account 
before  the  minister  and  parishioners.  So,  far,  therefore,  from  being  a  mere 
individual,  the  proper  description  of  a  parish,  in  vestry  assembled,  is  "the 
minister ,  churchwardens,  and  parishioners  in  vestry  assembled."  The  minister 
is  denominated  the  Rector  Parochioe,  the  Praeses  Ecclesiasticus.  The  vestry 
itself  is  the  meeting  of  an  ecclesiastical  district,  namely  a  parish :  it  is  held  in 
an  ecclesiastical  place,  in  the  church,  or  in  a  room  which  is  part  of  the  church, 
part  of  the  consecrated  building,  from  which  the  meeting  itself  takes  its  name 
of  vestry,  as  being  held  in  the  room  where  the  priest  puts  on  his  vestments.  It 
meets  for  an  ecclesiastical  purpose ;  for  though  the  sustentation  of  the  poor  is 
now  carried  on  by  rates,  and  overseers  are  appointed  under  special  statutes,  so 
that  it  has,  in  modern  times,  become  more  of  a  temporal  concern,  yet  anciently  it 
was  a  matter  immediately  of  ecclesiastical  duty  and  superintendence.  So  says 
Prideaux  (Directions  to  Churchwardens,  edit.  1730,  sect.  20.)  "  The  church- 
wardens were  anciently  the  sole  overseers  of  the  poor ;  and  it  lay  wholly  on 
them,  under  the  direction  of  the  minister ^  to  take  care  of  all  such  as  were  in  want," 
&c.  In  these  meetings,  then,  of  the  parish,  consisting  of  **  minister,  church- 
wardens, and  parishioners,"  assembled  in  the  church,  for  an  ecclesiastical  pur- 
pose, that  the  rector  parochisB  should  not  preside,  but  be  considered  as  a  mere 
individual,  would  be  most  strangely  incongruous,  and  that  he  and  any  other 
individual  should  be  put  in  competition  for  the  office  of  chairman,  would  be 
placing  him  in  a  degraded  situation,  in  which  he  is  not  placed  by  the  constitutional 
establishment  of  this  country.  In  sound  legal  principle,  he  is  the  head  and 
praeses  of  the  meeting. 

To  pronounce,  then,  against  a  right  thus  founded  in  usage  and  supported  by 
reason,  convenience,  and  propriety,  would  require  some  very  clear  and  decided 
authority  negativing  the  right,  and  establishing  a  different  rule.  The  single 
authority  resorted  to  is  the  case  of  Stoughton  y.  Reynolds ;  and  that,  indeed, 
was  hardly  relied  upon  as  sufficient ;  for  the  argument  went  rather  upon  the 
absence  of  direct  authority  to  support  the  right,  than  upon  the  adduction  of 
any  sufficient  to  negative  it.  The  case  of  Stoughton  v.  Reynolds  did  not  at  all 
turn  upon  the  right  to  preside,  but  upon  the  right  of  the  chairman  to  euijoum. 
The  question  was,  wheUier  the  minister  presiding  had  a  right  to  adjourn 
the  meeting  so  as  to  prevent  the  election  of  a  second  churchwarden  by  the 
parishioners,  he  himself  having  previously  nominated  the  first  churchwarden. 
I  have  looked  into  the  three  reports  of  that  case,  which  are  to  be  found  in  Sir 
John  Strange,  in  Fortescue,  and  in  the  cases  during  the  time  of  Lord  Hard- 
wicKE.  They  are,  in  some  degree,  different;  but,  in  neither  is  it  stated  that 
the  right  of  the  minister  to  preside  made  any  part  of  the  argument  In  all, 
the  sole  question  was,  the  chairman's  right  to  a^'oum  the  meeting ;  and  it  was 
held,  that  the  question  of  adjournment  should  have  been  decided,  as  it  generally 
is,  by  vote,  and  not  by  the  chairman.  It  is  obvious  that  this  question  of  adjourn- 
ment must  have  assumed  exactly  the  same  shape,  and  have  led  to  exactiy  the 
same  conclusion,  whether  the  minister  had  bedn  chairman  by  election  or  chair- 
man by  office.  Any  opinion  thrown  out,  in  a  case  like  this,  upon  the  right  of 
presiding,  must  have  been  a  mere  obiter  dictum  upon  a  point  not  then  requiring 
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Jecision,  nor  even  arising  in  argument.  In  one  report,  Cas.  temp.  Hardw.  Lord 
Hasdwicke  is  made  to  say,  **  That  the  general  apprehension  is,  that  the  minister 
has  a  right  to  preside,  but  that  he  knows  of  no  authority  for  it.''  That  obser- 
Tfttion  is  somewhat  different  in  Fortcscue's  Reports.  There,  it  is  said,  '*  Sup- 
posing that  the  minister  has  a  power  of  presiding,  it  does  not  follow  that  he 
has  a  power  of  adjourning."  In  Strange,  it  is  only  said,  **  As  to  the  vicar,  he 
seems  to  have  no  share  in  the  election  of  the  second  churchwarden,  nor  to  have 
any  right  to  preside."  And,  to  be  sure,  if  there  was  any  case  in  which  he 
ought  to  have  retired  from  the  chair,  it  was  at  the  election  of  a  second  church- 
warden, with  which  he  had  nothing  at  all  to  do.  A  doctrine  of  this  sort,  how- 
ever, high  as  the  source  is  from  whence  it  flows,  yet,  being  on  a  point  not  raised 
in  argument,  not  important  to  the  decision,  belonging,  not  to  the  law  familiar 
in  that  Court,  but  belonging  to  another  jurisdiction,  is  not  of  any  very  conclu- 
sive and  binding  authority.  And  yet  it  is  the  only  one  leading,  in  any  degree, 
to  negative  the  right  of  the  minister  against  those  other  considerations  which  I 
kave  already  stated. 

Whether  the  question  has  ever  been  raised  in  these  Courts  is  uncertain,  from 
the  want  of  reported  cases ;  but  that  no  decision  negativing  the  right  has  ever 
taken  place,  would  be  no  extravagant  inference  to  be  drawn  from  the  prevalence 
of  the  practice  of  the  minister's  presiding,  coupled  with  the  general  impression 
of  his  right  to  do  so.  Writers  on  ecclesiastical  matters  partake  of  the  same  im- 
pression ;  not  merely  Bum,  but  Prideaux,  whose  work  on  the  duties  of  church- 
wardens has  always  been  held,  in  these  Courts,  to  be  of  considerable  outhority. 
He  is  express  upon  the  subject.  First,  he  mentions  the  regular  mode  of  calling 
a  vestry  (sect.  35),  "When  any  such  thing  is  to  be  proposed  to  the  parishioners, 
the  churchwardens,  with  the  consent  of  the  minister^  call  a  meeting  of  the  parish." 
And,  again,  in  speaking  of  the  rates  (sect.  55),  he  says,  "  They  only  who  pay 
to  the  rates  should  make  the  rates,  &c. ;  but  this  must  not  be  understood  of  the 
minister,  though  he  be  not  charged  to  those  rates,  because,  as  having  the  free- 
hold of  the  church,  he  hath  a  special  right  in  it,  and  as  minister  of  it,  he  hath 
a  special  duty  upon  him  to  see  that  it  be  well  and  duly  repaired,  and  that  rates 
be  made  to  enable  the  churchwardens  to  do  it ;  and,  therefore,  in  even/  parish 
meeting  he  presides,  for  the  regulating  and  directing  of  this  matter."  This  au- 
thority, then,  as  far  as  it  goes,  is  direct  and  express.  It  is  not,  indeed,  of  the 
same  weight  as  an  adjudged  case,  or  a  canon,  but  as  the  understanding  of  a 
learned  person,  himself  filling  a  judicial  situation. 

The  last  authority  that  I  shall  mention,  however,  is  of  greater  weight — the 
recognition  of  the  legislature.  In  several  parishes,  select  vestries  have  been 
constituted,  under  special  acts  of  parliament,  where,  from  the  extent  of  the 
population,  the  business  could  not  well  be  conducted  by  the  whole  parish.  One 
can  see  no  strong  reason  why,  in  such  a  select  vestry,  the  minister  should  be 
appointed  chairman,  except  upon  the  ground  of  his  general  right,  and  the  pro- 
priety of  the  thing  itself.  The  election  of  a  chairman  at  a  select  vestry  would 
take  but  little  time,  and  would  not  be  likely  to  be  attended  with  conflict  and 
animosity.  And  yet,  as  far  as  I  am  aware,  it  is  the  constant  course  of  the 
legislature,  in  acts  for  appointing  select  vestries  for  the  management  of  the 
general  concerns  of  a  parish,  to  direct  that  the  minister  shall  preside  in  such 
select  vestry.  Be  that  as  it  may  in  these  particular  cases,  the  late  act,  for  the 
regulation  of  vestries  generally,  appears  to  contain  so  strong  a  recognition  of  the 
right,  as  almost  by  necessary  implication  to  declare  that  it  is  in  the  minister ; 
while  the  subsequent  act  for  creating  select  vestries,  for  a  special  pitrposcy  in  no 
degree  derogates  from  the  general  rule,  but  tends,  as  an  exception,  to  prove 
and  support  it.  The  first  of  these  acts,  that  of  the  58th  of  the  King,  chnp.  G9, 
is  entitled  an  act  for  the  regulation  of  parish  vestries.  The  first  section  directs 
the  mode  of  calling  vestries ;  and  the  second  section  says,  "  for  the  more  orderly 
conduct  of  vestries  be  it  enacted,  that  in  case  the  rector  or  vicar  or  perpetual 
curate  shall  not  be  present,  the  persons  so  assembled  shall  forthwith  nominate, 
by  plurality  of  votes,  one  of  the  inhabitants  to  be  chairman."  Now  this  is 
nearly  tantamount  to  a  declaration,  or  by  necessary  implication  declares,  that 
if  the  Tf^tor,  v-icar,  or  perpetual  curate  be  present,  he  shall  preside :  and  the 
legislature  must  evidently  have  considered  that  by  law  and  usage  he  was  eu- 
titJed  to  preside.  It  is  only  in  cose  of  his  absence  that  the  parishioners  are 
directefl  to  choose  a  chairman  ;  and,  consequently,  when  he  is  present  he  is  the 
efaainnan  of  course.  I  can  construe  the  act  in  no  other  way.  It  is  true  that 
the  parishes  of  London  and  Southwark  are  excepted  out  of  this  act.  Now,  sup- 
posing that  exception  to  apply  to  every  clause  of  the  act,  still  that  would  only 
go  the  length  of  providing,  that  by  special  ciistom,  any  vestry  in  London  or 
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Southwark  had  the  right  of  choosing  a  chairman,  notwithstanding  the  presence 
of  the  minister,  this  act  would  not  deprive  them  of  the  right  under  such  special 
custom ;  hot  otherwise,  London  and  Southwark  must  be  presumed  to  stuiid  on 
the  same  footing,  in  this  respect,  as  the  rest  of  the  kingdom.  The  act  of  last 
session  (50  G.  3,  c.  12)  does  not  diminish  this  inference.  It  is  entitled  '^^  An  act 
to  amend  the  laws  for  the  relief  of  the  poor."  By  this  act  a  power  is  given  to 
parishes  to  establish  select  vestries  for  the  concern*  of  the  poor,  the  principal 
object  being  to  render  unnecessary  the  interference  of  magistrates  on  every 
application  for  relief;  and  with  this  view  the  parish  vestry  may  elect  a  certain 
number  of  persons,  not  exceeding  twenty-five,  and  the  minister,  churchwarden, 
and  overseers,  with  those  elected  persons,  shall  manage  the  concerru  of  the  poor. 
Now,  this  is  not  a  select  vestry  for  general  parochial  purposes,  but  for  those 
particular  concerns.  The  maintenance  of  the  poor  is  now,  in  some  places,  be- 
come so  heavy  a  burthen  upon  property^  and  so  much  more  a  matter  of  temporal 
than  of  spiritual  concern,  that  in  a  parish  committee,  specially  appointed  for 
that  purpose,  where  possibly  the  minister,  aa  a  payer  of  rates,  may  have  little 
or  no  interest,  it  may  be  fitting  enough  to  leave  the  choice  of  their  chairman  to 
these  select  persons,  which  would  not  be  likely  to  produce  any  disturbance,  or 
conflict:  and  so  the  legislature  has  provided.  But  this  does  not  derogate  from 
the  propriety,  or  weaken  the  inference  of  the  former  act,  that  in  all  other  vea- 
tries  held  for  general  parochial  purposes,  the  minister  is  still  to  preside. 

Upon  the  whole,  I  am  by  no  means  prepared  to  negative  the  right  of  the  min- 
ister, supported  as  it  is  by  usage  and  propriety,  laid  down  by  some  writers,  and 
recognised,  and  thus,  in  effect,  declared  by  the  legislature  itself.  And,  in  a 
case  where  the  minister  was  in  the  actual  possession  of  the  chair,  I  think  that 
the  defendant,  upon  the  facis  stated  in  the  articles,  is  to  be  considered,  by  his 
interruption,  as  an  unlawful  disturber. 

The  other  point  is,  whether  this  is  a  matter  of  ecclesiastical  jurisdiction,  to 
be  proceeded  against  as  an  ecclesiastical  offence.  Now,  this  being  the  disturb- 
ance of  a  minister,  in  the  exercise  of  a  function  belonging  to  him  in  his  ecclesi- 
astical character,  at  a  meeting  of  an  ecclesiastical  district  (for  a  parish  is  such 
a  district),  a  meeting  held  for  general  ecclesiastical  purposes,  and  in  an  eccle- 
siastical place,  a  consecrated  place,  the  church,  or  vestry  of  the  church,  it 
seems  to  me  that  it  must  be  of  ecclesiastical  jurisdiction  and  cognisance.  I 
apprehend  that  such  rights,  and  such  places,  and  the  orderly  conduct  of  such 
meetings,  are  under  the  protection  and  guardianship  of  the  ecclesiastical  laws. 
It  has  not  been  pointed  out  to  this  Court  how  any  other  court  can  interfere,  or 
how  redress  can  be  procured  elsewhere.  It  seems  as  much  an  offence  of  eccle- 
siastical jurisdiction  as  the  erecting  tombstones  in  a  churchyard,  or  the  pulling 
down  tombstones,  or  breaking  a  door  into  a  churchyard,  or  neglecting  to  repair 
a  chancel,  or  setting  up  arms  in  the  church,  or  forbidding  the  organ  to  be  played 
when  dii'ected  by  the  minister,  or  many  other  matters  which  are  proceeded  upon 
in  these  Courts,  though  there  is  no  express  canon  or  statute  upon  the  particular 
subject.  Yet,  in  all  cases  of  this  sort,  the  proceeding  is  in  the  ecclesiastical 
court,  and  in  the  form  of  articles  as  for  an  offence,  which  mode  of  proceeding 
is,  in  a  great  degree,  like  an  indictment  at  common  law  for  a  misdemeanor, 
where  no  statutory  sanction  is  provided  to  enforce  anything  enjoined,  or  to  re- 
strain anything  prohibited.  Some  cases,  of  the  sort  to  which  I  have  alluded, 
have  occurred  within  my  memory  in  these  Courts,  and  I  will  here  mention  two 
or  three  of  them. 

1.  Cade  V.  Neumham,  in  the  Consistory  of  London,  1786 :  there,  a  person  was 
articled  against  for  opening  a  door  into  a  churchyard.  An  appearance  was 
given  under  protest  to  the  jurisdiction,  but  the  protest  was  overruled,  and  the 
suit  proceeded  in  this  form.  2.  Seger  and  Hill  v.  The  Dean  and  Chapter  of  Christ 
Church,  in  the  Court  of  Peculiars,  1787.  This  was  a  suit  for  not  repairing  the 
chancel  of  Harrow-on-the-Hill,  and  the  proceeding  was  by  articles.  S.  Burton 
and  Edwards  v.  Callcott,  in  the  Consistory,  1788.  These  were  articles  for  erect- 
ing a  tombstone  in  Kensington  churchyard,  and  for  pulling  down  another  in  the 
same  churchyard.  The  Court  said  it  was  "  committing  a  nuisance  in  the  church- 
yard; and,  as  such,  was  an  ecclesiastical  offence,  and  subject  to  the  jurisdiction 
of  the  ecclesiastical  court."  4.  Maidman  v.  Molpas,  in  the  Consistory,  1794. 
These  were  articles  for  erecting  a  monument  without  the  consent  of  the  rector. 
An  appearance  was  given  under  protest,  which  was  overruled,  with  costs.  6. 
Hutchins  V.  JDenzilow,  in  the  Consistory,  Michaelma«  term,  1791.  This  case  is 
an  authority  not  wholly  inapplicable  to  the  present  proceedings,  and  I  shall 
therefore  state  it  a  little  more  at  lengfn.  It  was  a  proceeding  against  the 
churchwardens  by  articles ;  and  the  offenoe  was  thus  stated  in  the  citation, 
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"  More  especially  for  obstracting  and  prohibiting  by  your  own  pretended  power 
and  authority,  and  declaring  your  resolution  to  continue  to  obstruct  and  pro> 
hibit,  the  singing  or  chanting  by  the  parish  clerk  and  children  of  the  ward  aud 
congregation,  accompanied  by  the  organ."  The  churchwardens  supposed,  that 
u  £bey  paid  the  organist  and  managed  the  children,  they  were  to  direct  when 
the  organ  should  play  or  not  play,  and  when  the  children  should  or  should  not 
chant  The  clergyman  had  ordered  the  playing  and  singing  at  certain  parts 
of  the  service.  The  churchwardens  forbad  both,  not  in  the  church,  but  pri- 
vately, BO  that  there  was  no  brawling  or  public  indecency ;  but  the  offence  was  set 
forth  in  the  articles,  conformably  to  the  citation  which  I  have  just  stated. 
&Iany  objections  were  taken  to  the  admissibility  of  the  articles :  among  .others 
(as  in  the  present  instance),  it  was  said,  that  no  law  was  specially  set  forth  as 
having  been  violated;  but  the  Court  said,  "  Where  the  general  law  is  relied  upon 
it  is  not  necessary  to  plead  it."  Again,  it  was  objected,  that  the  fact  charged 
was  not  of  a  criminal  nature  (as  is  also  contended  in  the  present  case) ;  but  to 
this  the  Court  replied,  "That  the  right  of  directing  the  service  was  in  the 
minister,  and  the  churchwardens  obstructing  him  in  the  exercise  of  that  right 
was  an  offence,  an  usurpation  of  his  right,  which  might  be  proceeded  against 
in  the  ecclesiastical  court."  The  preceding  are  cases  within  my  own  recollec- 
tion in  these  Courts :  the  same  thing  is  to  be  inferred  from  some  reported  cases 
in  prohibition.  I  shall  only  notice  one,  that  of  Palmer  v.  The  Bishop  of  Exeter, 
1  Stra.  776.  Sir  Thomas  Bury  set  up  his  arms  in  the  church  of  St.  David's, 
Exeter.  The  ordinary  promoted  a  suit  in  the  ecclesiastical  court  to  deface 
them.  A  prohibition  was  moved  for,  and  refused ;  Justices  Etbe  and  Fortesgvb 
said,  "  The  ordinary  was  judge  what  ornaments  were  proper,  and  might  order 
them  to  be  defaced."  Now,  all  these  cases  were  proceedings  by  articles.  I 
take  it  even  the  last  was;  and  most  of  them,  if  not  all,  for  offences  under  the 
general  principles  of  ecclesiastical  law,  and  not  under  any  precise  canon  or 
statute.  The  remedy  is  a  very  lenient  one ;  for,  however  high  sounding  some 
of  the  expressions  in  the  articles  may  be,  such  as,  '<  touching  and  concerning 
your  soul's  health,  and  the  lawful  coiTection  and  reformation  of  your  manners 
and  excesses,"  the  only  effect  of  a  sentence,  as  prayed,  would  be  to  admonish 
the  party  to  forbear  in  future  from  the  like  disturbance  and  interruption,  and 
perhaps  to  make  him  pay  the  costs ;  but,  as  to  costs,  it  always  lies  in  the  dis- 
cretion of  the  Court  to  mitigate  them,  as  the  circumstances  of  the  case  may 
appear  justly  to  require. 

Such  is  the  view  that  I  should  tAke  of  this  question,  if  it  fell  to  my  lot  to 
determine  it.  It  is  certainly  desirable  that  the  point  should  be  settled.  It  is 
probable  that  the  opinion  of  this  Court  may  not  be  final,  and  it  would  be  highly 
satisfactory  to  my  mind  that  it  should  be  settled  by  a  superior  tribunal,  either 
in  the  way  of  appeal  or  of  prohibition ;  but,  at  present,  after  mature  and  care- 
ful consideration,  forming  the  best  judgment  I  am  able  on  the  subject,  I  am  of 
opinion,  on  the  grounds  already  stated,  that  the  articles  ought  to  be  admitted. 
But  a  rule  to  show  cause  why  a  prohibition  should  not  issue  having  been  served 
OD  this  Court,  it  is  my  duty  not  to  proceed  to  admit  the  articles.  I  have,  how- 
ever, thought  it  respectful  to  state  my  opinion  for  the  consideration  of  the  court 
of  common  law.  If  they  should  differ  from  me,  I  shall  bow  to  their  better  judg- 
ment with  every  possible  degree  of  deference  and  respect. 

The  admission  of  the  articles  was  accordingly  ordered  to  stand  over,  (a) 

(a)  The  case  will  be  fully  reported  in  Dr.  Phillimoro's  report  of  cases  in  the 
ecclesiastical  courts. 


RANDALL  v,  GURNEY.— p.  252. 

Where  a  party  in  London  was  required  id  nucnd  an  arbitration  at  Exeter,  on  a 
given  day,  and  three  days  before  set.  off,  and  went,  accompanied  by  his  attor- 
ney, to  Clifton,  where  his  wife  resided,  and  where  were  certain  pai)er8  ne- 
cesBary  to  be  produced  before  the  arbiter,  and  was  occupied  for  a  great  part  of 
two  days  in  aclccting  and  ananning  the  same,  and  in   the  afternoon   of  the  aeo- 
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ond  day  was  arrested :  Held,  that  he  was  not  privilcgi'd  from  arrest  under 
these  circunistances,  having  employed  more  than  a  reasonable  time  for  the 
above  purpose,  and  it  not  being  sworn  that  he  was  occupied,  during  all  the  time 
he  was  at  Clifton  in  the  object  for  which  he  went  thither.  Abbott,  C.  J.,  dis- 
aentiente. 

Chitiy  obtained  a  rule  nisi  for  delivering  up  the  bail-bond  to 
be  cancelled,  oh  the  ground  that  the  defendant  had  been  impro- 
perly arrested.  It  appeared,  that  a  cause,  in  which  the  present 
defendant  was  a  party,  had  been  referred,  by  an  order  of  the  Lord 
Chancellor,  to  arbitration.  The  arbitrator  residing  at  Plymouth 
Dock,  appointed  a  meeting  at  Exeter,  on  20th  September,  1819, 
and  the  defendant,  who  was  sworn  to  be  a  material  witness,  was 
served  with  the  appointment  on  the  14th  September,  requiring  him 
to  attend,  and  be  examined  on  oath.  The  defendant  accordingly, 
with  his  solicitor,  lefl  town,  and,  on  Friday,  September  17th, 
reached  Clifton,  where  the  defendant's  wife  then  resided.  Clifton 
is  not  the  direct  road  to  Exeter,  from  London,  being  about  twenty 
miles  round  ;  but  it  was  sworn  that  the  books  and  papers  of  the 
defendant  were  at  Clifton,  some  of  which  were  necessary  to  be 
produced  before  the  arbitrator,  and  that  it  was  necessary  that  he 
should  personally  go  there  for  the  purpose  of  unpacking,  arrang- 
ing, and  selecting  them,  and  that  he  was  necessarily  employed 
during  a  part  of  that  evening,  and  nearly  the  whole  of  the  fol- 
lowing day,  in  unpacking,  separating,  selecting,  and  perusing,  in 
company  with  his  attorney,  such  of  the  papers,  &c.,  as  in  their 
judgment  were  necessary  to  be  produced  before  the  arbitrator. 
About  five  o'clock  in  the  afternoon  of  18th  September,  defendant 
was  arrested,  at  the  suit  of  the  plaintiff  at  Clifton,  and  before  they 
had  finished  their  examination  of  the  papers.  It  was  also  sworn, 
that  the  defendant's  usual  place  of  residence  was  at  Prince's  street, 
Pimlico,  whence  he  had  set  out,  and  that  his  sole  purpose  in  going 
to  Clifton  was  to  arrange  his  papers.  In  answer  to  this,  the 
affidavits  stated,  that  defendant  had  resided  at  Clifton  till  August 
last,  at  which  period  he  had  absconded,  and  was,  at  the  time  of 
the  arrest,  keeping  out  of  the  w^ay  to  avoid  his  creditors.  They 
also  stated  that  there  was  no  such  street  as  Prince's  street  in  Pim- 
lico. 

Marrynt  showed  cause.  The  defendant  left  London  much  ear- 
lier than  was  necessary,  and  the  delay  at  Clifton  was  a  mere  pre- 
text. It  is,  indeed,  most  probable,  under  the  circumstances  of  the 
case,  that  Clifton,  where  he  was  arrested,  was  his  real  place  of 
abode. 

Qhitty  and  Wilde,  in  support  of  the  rule.  In  this  case,  the 
defendant  was  obliged  to  attend  the  arbitrator  at  Exeter,  and 
that,  too,  with  his  papers,  &c.  Now  as  these  were  at  Clifton,  it 
was  absolutely  necessary  that  he  should  go  there.  It  is  distinctly 
Bworn,  that  at  the  time  of  the  arrest,  he  had  not  finished  his 
arrangement  and  selection  of  the  papers,  and  the  courts  are  in 
the  habit  of  giving  a  fair  and  liberal  construction  to  this  privilege. 
Willingham  v.  Matthews,  2  Marsh,  59.     Here  the  defendant  has 
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acted  bona  fide  in  going  to  Clifton.  As  to  the  question  whether 
Clifton  or  Pimlico  were  the  usual  place  of  his  residence,  that 
would  be  material  had  he  been  arrested  in  returning  from  the 
arbitration,  but  here  he  was  arrested  in  going  thither. 

Abbott,  C.  J.  I  am  of  opinion,  in  the  present  case,  that  this 
rule  ought  to  be  made  absolute.  This  defendant,  it  appears,  was 
duly  summoned  to  attend  an  arbitrator,  and,  in  his  passage  from 
London  to  Exeter,  the  place  where  the  arbitration  was  held,  he 
went  to  Clifton,  to  a  house  where  his  wife  then  resided,  for  the 
purpose  of  searching  for  and  examining  such  papers  as,  in  his 
judgment,  were  necessary  for  the  purpose  of  the  arbitration. 
When  this  case  was  at  first  presented  to  my  mind,  I  thought  it 
a  material  point  to  be  ascertained,  whether  his  residence  was  in 
London  or  at  Clifton ;  but  I  am  now  satisfied  that  it  is  not  so, 
for  he  was  arrested  in  his  passage  to  the  arbitration  at  Exeter ; 
and  the  only  question,  therefore,  upon  these  aflidavits,  is,  whe- 
ther he  was  bona  fide  going  to  the  arbitration,  or  loitering  on 
the  road.  Now  I  am  not  prepared  to  say,  under  the  circum- 
stances of  the  case,  that  as  his  papers  were  at  Clifton,  and  he 
was  required  to  produce  them,  he  was  absolutely  bound  to  have 
those  papers  sent  to  him,  and  to  take  the  risk  of  a  loss  by  the 
public  conveyances ;  but  it  is  quite  clear,  that  he  must  either  do 
this  or  go  himself,  and  select  such  papers  as  were  necessary.  It 
is  to  be  observed,  that  he  takes  his  attorney  with  him,  which 
seems  to  me  to  be  a  mark  of  bona  fides  on  his  part.  On  the 
17th  September  he  arrives  at  Clifton,  and  is  occupied,  on  the 
following  day,  in  selecting  the  papers  requisite :  the  19th  would 
be  Sunday,  and  he  was  required  to  be  at  Exeter  on  the  Monday. 
Under  these  circumstances,  it  does  not  appear  to  me,  either  that 
the  delay  on  the  road  was  too  great,  or  that  the  deviation  was 
an  unreasonable  one.  I  think,  therefore,  that  the  rule  ought  to 
be  made  absolute.  But  as  the  rest  of  the  Court  are  of  a  diflfer- 
ent  opinion,  the  rule  must  be  discharged. 

Batlex,  J.  I  am,  in  the  present  case,  the  more  satisfied  in  dis- 
charging this  rule,  because,  if  I  am  wrong,  it  is  still  competent  for 
the  defendant  to  apply  to  the  Court  of  Chancery  to  be  relieved  from 
this  arrest ;  for  it  was  under  an  order  of  that  Court,  that  the  arbi- 
tration was  held.  This  reference,  it  appears,  commenced  in  March, 
at  which  time  the  defendant  had  the  papers  in  his  own  custody; 
and,  in  August  last,  without  selecting  such  as  were  necessary,  he 
left  the  whole  at  Clifton,  and  absconded  to  London  to  avoid  his 
creditors.  •  He  is  afterwards  informed,  that  it  is  necessary  for 
him  to  be  at  Exeter  on  the  morning  of  the  20th  September,  at 
which  time  his  papers  were  at  Clifton.  Now  I  do  not  think  that 
his  going  to  Clifton  was  an  unreasonable  deviation ;  but  I  am 
of  opinion,  that  he  was  bound  to  go  as  directly  as  possible,  and 
not  to  stay  longer  upon  the  road  than  was  absolutely  necessary 
for  the  purpose  of  selecting  his  papers.  It  does  appear  to  me 
that  he  intended  to  remain  longer  at  Clifton  than  he  was  entitled 
to  do  by  law.  It  is  not  even  sworn  that  his  intention  was  to 
have  set  ofi*  from  Clifton  on  the  18th.  By  this  mode  of  proceed- 
YOL.  V.  20 
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ing  he  deprives  his  creditors  of  the  advantage  which  they  would 
have  had  in  case  he  had  remained  in  London  until  the  proper 
period  of  setting  off  for  Exeter ;  for,  during  that  time,  they  pos- 
sibly might  have  arrested  him  in  London.  I  think,  therefore, 
that  the  affidavits  disclose  a  case  of  improper  delay,  and  that 
this  rule  ought  to  be  discharged. 

HoLROYD,  J.  If  this  party  had  remained  in  town  till  it  was 
absolutely  necessary  to  depart  for  Exeter,  he  would  have  stayed 
at  least  one,  and  perhaps  two  days  more,  during  which  time  he 
might  have  been  arrested.  Now,  if  it  is  lawful  for  him  to  take 
two  days,  in  the  next  case,  probably  three  or  four  will  be  demand- 
ed, and  the  Court  will  have  great  difficulty  in  drawing  any  precise 
line.  I  agree,  therefore,  with  my  Brother  Bayley,  that  the 
present  rule  ought  to  be  discharged. 

Best,  J.  I  am  of  the  same  opinion.  Although  it  is  very  ne- 
cessary to  give  protection  to  witnesses,  yet  the  Court  ought  to 
take  care  that  persons  do  not,  under  pretence  of  being  witnesses, 
obtain  protection  from  arrest.  I  agree  that  this  defendant  had 
a  right  to  go  to  Clifton  to  get  his  papers,  but  he  had  no  right  to 
stay  there,  as  it  seems  to  me  he  did,  for  an  unreasonable  time. 
It  is  not  stated  in  his  affidavit  that  he  was  employed  continually 
during  the  time  he  was  there  in  sorting  and  selecting  his  papers, 
and  he  was  bound  to  do  that ;  for  it  was  his  duty  to  show,  that 
the  whole  time  was  fairly  employed  for  that  purpose.  There  were 
strong  circumstances  of  suspicion  in  the  case ;  for  he  had  pre- 
viously resided  at  Clifton,  he  had  left  his  wife  and  papers  there, 
and,  according  to  all  appearance,  that  was  his  regular  home.  Now 
it  seems  to  me  to  be  impossible  that  it  could  have  taken  him  so 
many  hours  to  have  selected  his  papers ;  and,  unless  that  time 
was  absolutely  necessary,  he  was  not  privileged  from  arrest.  I 
am  of  opinion,  therefore,  that  this  rule  ought  to  be  discharged. 

Rule  discharged. 
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Ex  parte  PRANKERD.— p.  257. 

the  court,  in  the  exercise  of  its  sammarj  jurisdiction  oyer  its  officers,  hare 
authority  to  order  an  attorney,  who  had  refused,  on  the  ground  of  misconduct, 
to  take  back  an  apprentice,  who  had  run  away  from  his  service,  to  return  to 
the  parents  of  such  apprentice  a  reasonable  part  of  the  premium  received 
with  him. 

Puller,  in  the  last  Trinity  term,  obtained  a  rule  nisi  calling 
on  Mr.  Fisher,  an  attorney  of  this  court,  to  show  cause  why  part 
of  the  premium  received  by  him  with  an  apprentice  should  not 
be  returned.  It  appeared,  upon  the  affidavits,  that,  for  some 
misconduct,  Mr.  Fisher  had  refused  to  receive  back  his  appren- 
tice, who  had  run  away  from  his  service.  The  premium  given 
was  400Z.,  and  the  apprentice  ran  away  after  being  about  a.  year 
and  a  half  there.  Moore  having  then  showed  cause  against  the 
rule,  upon  the  merits  of  the  case  the  court  ordered  the  matter  to 
be  referred  to  the  master  to  report  how  much  should  be  re- 
turned. The  master  naving  reported,  that  196L  ought  to  be 
returned,  Moore^  early  in  this  term,  moved  to  discharge  the  rule 
for  referring  it  to  the  master,  on  the  ground  that  there  was  no 
authority  in  the  court  so  to  refer  it;  and  he  cited  Cuffe  v. 
Browriy  6  Price,  803,  as  an  autjiority  in  point.     And  now 

Puller  showed  cause,  and  contended,  that  it  had  been,  in 
many  instances,  the  practice  of  this  court  to  interfere  in  this 
mode. 

Moorcy  in  support  of  his  rule,  contended,  that  Cuffe  v.  Brown 
had  overruled  this  practice.  That  case  was  not  stronger  than 
the  present,  yet  there  the  Lord  Chief  Baron  held  no  part  of  the 
premium  to  be  returnable.  Here  sufficient  reasons  appear  on 
the  affidavit  for  the  master's  not  taking  back  his  apprentice. 
This  is  an  appeal  to  the  equitable  jurisdiction  of  the  court,  as 
was  the  case  in  the  Exchequer. 

Abbott,  C.  J.  It  is  extremely  convenient  that,  in  cases  like 
the  present,  the  court  should  exercise  a  summary  jurisdiction 
for  adjusting  disputes  between  the  officers  of  this  court  and  their 
clerks.  It  appears  to  have  been  exercised  by  us  and  by  our  pre- 
decessors ;  and  I  think  we  ought  not  to  disturb  so  useful  a  prac- 
tice. This  is  very  different  from  the  case  cited  from  the  Ex- 
chequer. Our  jurisdiction  here  depends  on  the  authority  of  the 
court  over  its  own  officers.  This  rule  must,  therefore,  be  disr 
charged. 

Bay  LET,  J.  The  application  on  the  part  of  the  parents  of 
the  apprentice  was  most  reasonable ;  an^  I  think  that  there  is  no 
doubt  that  we  have  jurisdiction  in  the  matter.  If  so,  it  is  not 
suggested  that  the  sum  ordered  by  the  master  to  be  returned  ifl 
not  a  proper  sum. 

HoLROYD,  J.,(a)  concurred.  Rule  discharged. 

(a)  Best,  J.,  had  left  the  Court. 
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HOLME,  Clerk,  v.  DALBT,  Gent.,  one,  &c.— p:  259. 

Practice.    To  a  bill  filed  in  vacation,  a  plea  in  abatement  may  be  put  in  after 
the  first  four  days  of  the  following  term. 

J.  Williams  showed  cause  against  a  rule  for  setting  aside  the 
judgment  signed  in  this  case  for  irregularity,  with  costs.  The 
bill  was  filed  in  the  vacation  after  last  Trinity  term ;  and  was 
entitled  as  of  that  term.  The  defendant,  within  the  first  four 
days  of  the  present  term,  put  in  a  plea  in  abatement ;  where- 
upon the  plaintifif  signed  judgment.  It  was  contended,  that  this 
plea  was  a  nullity,  beingpleaded  after  a  general  imparlance. 
And  for  this,  Weller  v.  Walker ^  2  Williams's  Saunders,  2,  note 
2,  was  cited. 

Per  Curiam.  The  judgment  is  irregular ;  for  the  bill  must 
appear,  upon  the  face  of  it,  to  have  been  filed  in  vacation,  or 
otherwise  it  will  be  erroneous.  This  case,  therefore,  does  not 
fall  within  the  general  rule  above  laid  down ;  and  the  defendant 
is  here  entitled  to  plead  in  abatement,  within  the  first  four  days 
of  the  present  term.  Rule  absolute. 

Reader  and  Chitty  were  in  support  of  the  rule. 


The  KING  v.  FERRAND.— p.  260. 

A  coroner^s  daty  is  judicial,  and  he  can  only  take  an  inquest  super  visum  cor- 
poris ;  and  an  inquest,  in  which  the  jury  were  not  sworn  by  the  coroner  him- 
self, and  super  visum  corporis,  is  absolutely  void.  The  court  will  not, 
therefore,  after  an  adjournment  by  the  coroner  of  such  an  inquest,  grant  any 
mandamus  to  compel  him  to  proceed  in  it. 

Denman,  on  a  former  day  in  this  term,  obtained  a  rule  nisi 
for  a  mandamus  to  the  defendant,  who  was  one  of  the  coroners 
of  the  county  of  Lancaster,  to  proceed  with  an  inquest  holden  at 
Oldham,  on  the  body  of  John  Lees,  which  had  been  adjourned 
from  the  middle  of  October  last,  till  the  2d  day  of  December 
next.  It  appeared,  on  showing  cause,  that  the  jury,  on  the  8th 
of  September  last,  had  been  summoned  and  sworn,  super  visum 
corporis,  by  a  clerk  of  the  name  of  Battye,  who  attended  in  the 
coroner's  absence ;  that  the  inquest  was  then  adjourned  for  a 
few  days,  and  that  the  body  was  in  the  mean  time  buried ;  that 
on  the  coroner's  attending  in  person,  the  jury  were  re-sworn, 
but  not  super  visum  corporis,  and  the  coroner  proceeded,  for 
many  days,  to  examine  witnesses.  Whilst  the  inquest  was  pro- 
ceeding, the  coroner,  without  being  accompanied  by  the  jury, 
caused  the  body  to  be  disinterred,  and  took  a  view  of  it.  The 
court,  upon  this,  suggested  thai  tLt»t  proceedings,  from  the  first, 
were  void,  and  if  so,  that  they  could  not  grant  a  mandamus  to 
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compel  them  to  be  proceeded  in ;  and  Best,  J.,  referred  to  Haw- 
kins, lib.  2,  c.  9,  8.  24.     They  then  called  upon 

Denman  and  Tindal  to  support  their  rule.  They  contended, 
that  though  the  clerk  had  no  authority  whatever  to  swear  the 
jury,  yet  that  it  was  enough,  since  they  had  been  re-sworn  by 
the  coroner  himself;  and  that  it  was  not  necessary  to  swear  them 
super  visum  corporis.  It  is  admitted,  that  both  coroner  and 
jury  must  proceed  super  visum  corporis.  But  here  they  have  so 
done ;  for  the  jury  have  been  properly  sworn,  and  have  seen  the 
body,  and  the  coroner  has  also  had  a  view  of  it,  and  it  is  not 
essential  that  the  jury  and  coroner  should  see  it  at  the  same 
time.  Besides,  if  there  be  a  reasonable  ground  for  doubt,  the 
court  will  not  decide  it  now,  but  leave  it  to  the  coroner  to  make 
it  the  subject  of  his  return  to  the  mandamus. 

Abbott,  C.  J.  If  it  be  perfectly  clear  that  the  jury  in  this  case 
were  at  first  unlawfully  assembled,  the  court,  of  course,  will  not 
grant  a  mandamus  to  proceed  with  this  inquest ;  for  the  only  re- 
sult of  such  a  proceeding  would  be,  that  the  inquest,  if  proceeded 
in,  would  be  bad,  and  the  record  might  be  quashed.  Now  I  arn 
of  opinion  that  this  proceeding  was  irregular  from  its  commence- 
ment. It  is  laid  down  by  my  lord  Hale,  2  H.  H.  59,  60,  that 
"  when  it  happens  that  any  person  comes  to  an  unnatural  death, 
the  township  shall  give  notice  thereof  to  the  coroner,  otherwise,  if 
the  body  be  interred  before  he  come,  the  township  shall  be  amerced." 
And  it  appears,  that  when  this  notice  is  given  to  the  coroner,  his 
duty  is  to  issue  a  precept  to  the  constable  to  return  a  competent 
number  of  good  and  lawful  men  to  appear  before  him,  to  make  an 
inquisition.  When  they  appear,  they  are  to  be  sworn,  and  charged 
by  the  coroner,  to  inquire  upon  the  view  of  the  hody^  how  the  party 
came  by  his  death.  It  is  said  by  Hawkins,  2  Hawk.  c.  9,  s.  23, 
that  the  "  coroner  can  take  inquisition  of  death  only  upon  view  of 
the  body,  and  not  otherwise.  Therefore,  if  the  body  be  interred 
before  he  come,  he  must  dig  it  up,  and  this  he  may  do  lawfully 
within  any  convenient  time,  as  within  fourteen  days."  In  addition 
to  this,  there  is  the  4  Edw.  1,  stat.  2,  de  officio  coronatoris,  in 
which  it  is  stated  to  be  the  duty  of  the  coroners  "quod  accedant  ad 
occisos,"  and  afterwards,  "  si  quis  autem  talium  occisus  fuerit,  in 
campis  vel  boscis  et  ibi  inveniaiur,^^  they  are  directed  to  inquire 
as  to  the  mode  by  which  he  came  by  his  death.  Now,  taking  the 
whole  of  this  together,  it  appears  to  me,  that  there  can  be  no  good 
inquest,  unless  the  coroner  and  the  jurors  are  both  present  at  the 
same  time,  and  the  oath  is  administered  by  the  former  to  the  latter 
super  visum  corporis.  If,  indeed,  after  this  inquest  had  proceed- 
ed, upon  the  arrival  of  the  coroner  himself,  both  he  and  the  jury 
had  gone  to  view  the  body,  and  the  jury  had  then  been  re-sworn, 
it  might  have  been  a  good  inquest.  That,  however,  was  not  done  ; 
and,  therefore,  I  am  of  opinion  that  this  inquest  was  wholly  void, 
and  that  we  ought  not  to  grant  any  mandamus  to  continue  its 
proceedings. 

O 
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Bayley,  J.  I  entertain  no  doubt  upon  the  present  question. 
Looking  at  the  different  authorities  which  have  been  cited,  and  the 
form  of  inquisitions  which  are  invariably  stated  to  be  taken  "upon 
the  view  of  the  body  of  A.  B.,  now  lying  dead,"  this  question 
seems  to  be  placed  beyond  all  doubt.  The  words  of  the  statute 
"  de  officio  coronatoris"  are  venr  emphatical ;  "  ad  occisos  acce- 
dant  vel  ad  subito  mortuos."  The  coroner,  therefore,  is  to  go  to 
the  dead  body,  and  the  jury  are  there  to  be  sworn  to  inquire  into 
the  cause  of  the  death.  The  coroner's  duty  is  partly  judicial.  It 
belongs  to  him,  and  to  him  only,  to  administer  the  oath  to  the 
jury,  who  cannot,  as  it  seems  to  me,  be  properly  sworn  unless  by 
the  coroner  and  super  visum  corporis.  Now  in  the  present  case 
it  appears,  that  on  the  8th  of  September  the  oath  of  inquest  was 
administered,  and  the  dead  body  viewed  by  the  jury.  But  then 
the  oath  was  administered  bjr  a  person  wholly  without  authority. 
At  that  time,  therefore,  the  jury  were  not  under  a  valid  obligation 
to  inquire,  but  were  mere  strangers  to  the  transaction.  And  when 
the  jury  were  sworn  afresh  by  the  coroner,  upon  his  arrival,  it  was 
not  done  super  visum  corporis.  Nor,  indeed,  did  they  ever  view 
the  body  after  the  oath  was  administered  to  them  by  the  coroner. 
For  though,  on  the  24th  of  September,  the  coroner  viewed  the 
body,  the  jury  were  not  then  present.  I  am,  therefore  of  opinion 
that  we  ought  not  to  make  this  rule  absolute.  For  we  should  be 
doing  great  injustice  if  we  were  to  grant  a  mandamus  to  the  coro- 
ner to  proceed  in  an  inquiry  illegally  commenced,  illegally  pro- 
ceeded in,  and  which  can  have  no  proper  or  satisfactory  result. 

HoLROYD,  J.  I  am  of  the  same  opinion.  If  this  inquest  were 
to  proceed,  it  would  be  utterly  illegal.  For  though  the  statute  de 
officio  coronatoris  does  not  expressly  say  that  the  coroner  shall 
take  his  inquest  on  the  view  of  the  dead  bod^,  and  that  an  inquest 
otherwise  taken  by  him  shall  be  void,  yet  it  is  clearly  laid  down  by 
all  the  books,  that  a  coroner  has  no  manner  of  power  to  take  an 
inquisition  of  death  without  a  view  of  the  body,  and  that  any  such 
inquest  taken  by  him  without  such  view  is  merely  void.  Unless 
it  be  an  inquest  super  visum  corporis  it  is  wholly  an  extrajudicial 
proceeding.  In  this  case,  if  the  jury  had  been  sworn  afresh  by 
the  coroner  when  he  viewed  the  body,  and  the  witnesses  had  been 
examined  afresh,  the  inquest  would  have  been  legal.  But  that  was 
not  done  ;  and  I  am  of  opinion  that  we  ought  not  to  grant  a  man- 
damus to  continue  a  proceeding  so  illegally  conducted. 

Best,  J.  I  am  clearly  of  opinion,  that  the  proceedings  before 
the  coroner  have  been  conducted  with  so  much  irregularity,  that 
a  valid  inquest  cannot  now  be  found.  We  ought  not  to  compel 
by  mandamus  the  coroner  to  proceed,  when  we  are  satisfied  that 
the  inquest,  when  found,  must  be  quashed  by  the  court  into  which, 
it  will  be  returned.  The  jury  were  summoned  by  and  sworn  be- 
fore the  coroner's  clerk.  Now  if  the  coroner  could  act  by  deputy, 
and  this  clerk  was  duly  appointed  such  deputy,  (which  does 
not  appear,)  the  inquiry  should  have  beeen  concluded  before 
him.  But  after  this  the  coroner  makes  his  appearance,  and  goes 
on,  having  re-sworn  the  jury,  but  without  having  had  any  view. 
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After  several  more  days  were  consumed  in  examining  witnesses 
before  the  coroner,  it  is  suggested  to  him  that  he  has  had  no  view 
of  the  body,  and  therefore,  that  he  had  no  authority  to  proceed 
with  the  inquest.  Upon  this  suggestion  he  goes  to  the  church, 
causes  the  body  to  be  disinterred,  just  looks  at  the  face  of  the  de- 
ceased, and  then  orders  the  corpse  to  be  again  covered  up.  This 
was  not  a  sufficient  view  of  the  body  to  give  him  authority  to  pro- 
ceed. He  should  have  had  an  opportunity  of  seeing  whether  there 
were  any  marks  of  violence,  and  of  ascertaining,  from  the  appear- 
ance of  the  body,  what  was  the  occasion  of  the  death  of  the  deceased. 
At  the  time  that  he  took  the  view,  the  jury  should  have  attended 
kirn,  that  they  might  have  had  the  advantage  of  his  remarks  on 
the  appearances  that  the  body  exhibited.  It  has  been  said,  it  is 
sufficient  if  the  jury  see  the  body  at  one  time,  and  the  coroner 
at  another ;  as  well  might  it  be  said  that  the  judge  might  hear  the 
evidence  at  one  time  and  the  jury  at  another.  If,  however,  this 
view  was  sufficient,  the  coroner  should  have  sworn  the  jury  again, 
and  proceeded  de  novo.  Instead  of  this  he  goes  on,  adding  other 
evidence  to  what  had  been  taken  before  the  view  by  himself,  and 
the  whole  mass  was  to  be  summed  up  to  the  jury,  who  were 
never  regularly  sworn  at  all.  The  passage  which  I  referred  to 
during  the  argument,  from  Hawkins,  shows  that  an  inquest  so 
taken  must  be  quashed.  Let  it  not,  however,  be  understood  that 
it  is  likely  that  public  justice  will  be  impeded  by  this  accident. 
The  proceeding  before  a  coroner  is  only  one  of  several  in  cases  of 
murder:  application  may  still  be  made  to  magistrates  or  grand 
juries ;  and  I  do  not  lament  that  an  inquiry  is  stopped,  which  has 
been  so  illegally  conducted  as  the  one  now  before  the  court. 

Rule  discharged.* 

Cross y  Seijt.,  and  /.  Williams ^  were  to  have  shown  cause. 

*  In  9  H.  H.  58,  it  i«  aaid,  if  a  coroner  take  an  inquisition  without  view  of  the  body, 
be  niay  take  a  second  inquisition  super  visum  corporis,  and  that  second  inquisition  is 
good,  for  the  first  was  absolutely  void.  And  in  p.  66,  after  stating  that  the  coroner  can 
ooly  take  an  inquisition  super  visum  corporis,  he  adds,  And,  therefore,  in  ancient  times, 
if  a  man  were  hurt  in  the  county  of  A.  and  died  in  the  county  of  B.,  the  coroner  of 
B.  coukl  not  take  an  inquisition  of  bis  death,  because  the  stroke  was  not  given  in  that 
county,  and  the  coroner  of  A.  could  not  take  the  inquisition,  because  the  body  was  in 
the  county  of  B :  but  they  used  to  remove  the  body  into  the  county  of  A.,  and  then  the 
coroner  of  A.  used  to  take  the  inquisition.  6.  H.  7, 10,  a. :  and  the  statute  referred  to  by 
the  Court,  de  officio  coronatoris,  at  the  conclusion,  after  describing  the  mode  of  taking 
the  inquest  says,  Et  hiis  inquisiiis  siatim  sepehaniur  corpora  mortuorum  vel  occisorum. 
So  that  anciently  it  sbouU  seem,  the  body  was  lying  before  the  jury  and  coroner  during 
the  whole  inquest;  and  in  truth,  the  body  is  itself  part  of  the  evidence  to  the  jury.  If^ 
then,  they  see  it  before,  but  not  after  they  are  sworn,  a  material  part  of  the  evidence 
given  to  them  is  given  when  they  are  not  upon  oath.  In  corroboration  of  this  view  of 
the  subject,  it  is  to  be  observed,  that  *«if  the  body  be  not  found,  or  if  it  have  lain  so  long 
before  the  coroner  bath  viewed  it,  that  he  can  in  no  way  be  assisted  from  the  view  in 
taking  his  inquest,  or  if  there  be  danger  of  infecting  people  in  digging  of  it  up,  tl  e  mquest 
ought  not  to  be  taken  by  the  coroner,  nnless  he  have  a  special  writ  or  coniR:-.ssion  for 
that  porpose.**     Hawk.  lib.  3,  c.  9,  s.  23;  and  with  respect  to  a  second  inquest,  the  law 
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The    Company    of    Proprietors    of    the    MARGATE    Pier    v 
GEORGE   HANNAM,    Esq.,   JAMES   DYSON,   Esq.,   ana 
two  Others.— p.  266. 

The  acts  of  a  justice  of  the  peace,  who  has  not  duly  qualified,  are  not  absolutely  void* 
and  therefore,  persons  seizing  goods,  under  a  warrant  of  distress,  signed  by  a  justice 
who  had  not  taken  the  oaths  at  the  general  sessions,  nor  delivered  in  the  certificate 
required,  are  not  trespassers. 

Trespass  for  taking  goods :  Plea,  not  guilty.  There  were  two 
questions  in  the  case :  First,  whether  the  plaintiffs  were  liable  to 
be  rated  to  the  poor.  The  Court  decided  that  they  were ;  and 
their  judgment  was  grounded  on  the  special  provisions  of  the  acts 
of  parliament  creating  the  company,  and  the  peculiar  nature  of 
the  property.*  It  is,  therefore,  unnecessary  to  state  that  part  of 
the  case.  The  second  question  was,  whether  the  warrant  of 
distress,  signed  by  the  defendants,  Hannam  and  Dyson,  was 
legal ;  and  that  depended  upon  the  question,  whether  the  acts 
done  by  Dyson,  as  a  justice  for  the  cinque  ports,  were  valid,  he 
having  omitted  to  deliver  in  a  certificate,  or  to  take  the  oath  at 
the  general  sessions  in  the  cinque  ports,  as  required  by  the  act 
of  parliament.  The  facts  of  the  case,  and  the  clauses  of  the  acts 
of  parliament  applicable  to  the  question,  are  fully  stated  by  the 
Lord  Chief  Justice,  in  delivering  the  judgment  of  the  Court.  The 
case  was  argued  by  Adolphus  for  the  plaintiff,  and  Bolland  for 
the  defendant.  For  the  plaintiff  it  was  urged,  that  the  51  G.  3, 
c.  86,  required  the  justices  for  the  cinque  ports  to  qjialify,  and 
that  the  indemnity  act  applied  only  to  those  who  actually  did 
qualify.  Here,  the  defendant,  Dyson,  had  not  qualified  at  the 
time  of  the  trial.  This  was  not  like  the  case  of  a  person  who 
practised  as  an  attorney  without  being  duly  admitted.  His  acts, 
indeed,  were  valid ;  but  they  were  cured,  from  time  to  time,  by 
the  acts  of  the  parties  on  the  other  side.  For  the  defendant,  it 
was  urged,  that  the  acts  of  the  defendant,  Dyson,  were  not  void, 
although  he  might  be  liable  to  a  penalty  for  having  acted  without 
being  duly  qualified.  The  18  G.  2,  c.  20,  expressly  imposed  a 
penalty  on  such  a  person  acting  as  a  justice  without  being  quali- 
fied. The  51  G.  3,  c.  86,  applied  to  the  cinque  ports,  and  was 
in  pari  materia.  The  penalty,  though  not  expressly  mentioned 
in  that  act,  will  attach.  The  words  of  the  51  G.  3,  c.  36,  were 
not  stronger  than  the  13  Car.  2,  which  makes  void  the  election 
of  any  corporate  officer  who  shall  not  have  taken  the  sacrament 
within  a  year.  The  annual  indemnity  act  relieves  such  a  person 
from  all  penalties,  and  makes  his  intermediate  acts  valid.  This 
was  like  the  case  of  a  person  practising  as  an  attorney  without 
being  duly  admitted :  he  was  liable  to  a  penalty,  but  his  acts 
were  not  void.     The  inconvenience  that  would  follow  from  the 

is  thus  laid  down.  So  also,  he  may  dig  up  the  body,  if  the  first  inquisition  be  quashed. 
Sir.  533.  But  it  must  be  by  order  of  the  King*8  Bench  on  motion.  Str.  167.  And  the 
Judges  will  exercise  their  discretion,  according  to  the  time  and  circumstances,  whetlier 
he  shall  or  shall  not  do  it     Salk.  377,  Str.  22, 533  2  Mod.  ]  6. 
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construction  of  the  act  contended  for,  on  the  part  of  the  plain- 
tiff, would  be  very  great.  Every  person  acting  under  the  authority 
of  such  a  magistrate  would  be  guilty  of  an  unlawful  act,  and  re- 
sistance to  him  would  be  lawful.  A  constable  might  even,  in 
such  a  case,  become  liable  to  a  charge  of  murder. 

Cut.  adv,  vulU 

Abbott,  C.  J.,  now  delivered  the  judgment  of  the  Court.  This 
was  an  action  of  trespass,  brought  for  levying  certain  poor-rates 
for  the  parish  of  Saint  John  the  Baptist,  in  the  Isle  of  Thanet. 
There  had  been  three  rates,  all  regularly  made  and  published. 
Two  of  the  three  had  been  duly  allowed  by  two  of  the  justices  of 
the  cinque  ports.  The  third  was  allowed  by  the  defendants, 
Hannam  and  Dyson,  acting  as  such  justices:  the  warrants  of 
distress  had  been  issued  by  these  defendants,  and  executed  by 
the  other  two  defendants,  one  of  whom  was  an  overseer  of  the 
poor,  and  the  other  a  constable  of  the  parish.  Copies  of  the 
warrants  had  been  demanded,  and  notice  of  the  action  given. 
A  case  was  reserved  at  the  trial  of  the  cause,  upon  two  ques- 
tions :  first.  Whether  the  plaintiffs  were  liable  to  be  rated  for  the 
relief  of  the  poor ;  secondly,  whether  the  acts  of  the  defendant, 
Dyson,  as  a  justice  of  the  peace  for  the  liberties  of  the  cinque 
ports,  in  the  matter  in  question,  were  valid  or  not.  The  case 
was  argued  before  us  upon  the  first  question  at  Serjeants'  Inn 
Hall,  and  we  then  gave  our  opinion  in  the  a£Srmative,  viz.  that 
» the  plaintiffs  were  liable  to  be  rated  for  the  relief  of  the  poor. 

The  second  question  was  spoken  to  at  the  same  time,  and 
afterwards  more  fully  argued  here  during  the  present  term.  It 
arises  in  this  manner:  By  an  act  of  the  51st  of  his  present 
majesty,  c.  36,  his  majesty  is  authorized  to  issue  a  commission, 
to  be  directed  to  certain  persons  to  be  therein  named,  constitut- 
ing them  to  be  justices  of  the  peace  within  and  throughout  the 
liberties  of  the  cinque  ports,  and  investing  them  with  the  same 
power  and  authority  as  belongs  to  any  mayor,  bailiff,  or  jurat, 
to  exercise  within  the  liberties  of  the  town  whereof  he  is  mayor, 
bailiff,  or  jurat,  "And  from  and  after"  (these  are  the  words^  of 
the  statute)  "such  commission  or  commissions  shall  have  so 
issued,  all  persons,  and  every  person  named  in  any  such  com- 
mission or  commissions,  shall  be  and  they  and  each  of  them  is 
and  are  hereby  declared  to  be  justices  and  a  justice  of  the 
peace  within  and  throughout  the  liberties  of  the  cinque  ports, 
and  invested  with  the  same  power  and  authority  within  and 
throughout  the  same,"  as  belongs  to  any  mayor,  bailiff,  or 
jurat  within  his  port  or  town,  ^y  the  third  section  of  this 
act  it  is  provided  and  enacted,  "  That  no  person  or  persons 
to  be  named  in  such  commission  shall  be  thereby,  or  by  this 
act,  authorized  to  act  as  a  justice  of  the  peace,  unless  he 
shall  have  such  qualification  as  will  authorize  him  to  act  for 
a  county,  and  unless  he  shall  have  taken  and  subscribed  the 
paths,  and  delivered  in  at  some  general  sessions  to  be  holden 
in  some  one  of  the  cinque  ports,  the  certificate  respectively 
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required  to  be  taken  and  subscribed  and  delivered  in  by  per- 
sons qualifying  themselves  to  act  for  counties/'  The  defendant, 
Dyson,  had  taken  the  oaths  under  a  writ  of  dedimus  potes- 
tatem,  but  he  had  omitted  to  deliver  a  certificate,  or  take  any 
oath  at  any  general  sessions  in  any  one  of  the  cinque  ports ;  and 
upon  this  omission  the  objection  to  the  validity  of  his  acts  as  a 
justice  was  grounded. 

We  are  of  opinion,  that,  notwithstanding  this  omission,  his 
acts  as  a  justice,  in  the  matters  in  question,  were  valid.  An  ob- 
jection of  the  same  nature  may  happen  to  arise  in  some  cases  of 
persons  acting  as  justices  for  counties  at  large ;  and  this  gives  a 
general  importance  to  the  question.  By  the  stat.  18  G.  2,  c.  20, 
it  is  enacted,  "That  no  person  shall  be  capable  of  being  a  justice, 
or  acting  as  such  for  any  county,  without  the  qualification  by 
estate  therein  mentioned,  and  who  shall  not  take,  at  some  general 
or  quarter  sessions,  the  oath  therein  prescribed."  And  by  the 
second  section,  "  Any  person  who  shall  act  as  a  justice  without 
having  taken  the  oath,  or  without  being  qualified,  shall  forfeit 
lOOZ."  It  is  obvious  that  if  the  act  of  the  justice,  issuing  a  war- 
rant, be  invalid  on  the  ground  of  such  an  objection  as  the  present, 
all  persons  who  act  in  the  execution  of  the  warrant  will  act  with- 
out any  authority :  a  constable  who  arrests,  and  a  gaoler  who 
receives  a  felon,  will  each  be  a  trespasser ;  resistance  to  them 
will  be  lawful ;  everything  done  by  either  of  them  will  be  unlaw- 
ful ;  and  a  constable,  or  persons  aiding  him,  may,  in  some  possible 
instance,  become  amenable  even  to  a  charge  of  murder,  for  acting  « 
under  an  authority,  which  they  reasonably  considered  themselves 
bound  to  obey,  and  of  the  invalidity  whereof  they  are  wholly 
ignorant.  An  exposition  of  these  statutes,  pregnant  with  so  much 
inconvenience,  ought  not  to  be  made,  if  they  will  admit  of  any 
other  reasonable  construction.  "Acts  of  parliament,"  says  Lord 
Coke,  "  are  to  be  so  construed,  as  no  man  that  is  innocent,  or 
free  from  injury  or  wrong,  be  by  a  literal  construction  punished 
or  endamaged."  We  think  these  acts  do  most  reasonably  admit 
of  another  construction.  We  think  the  restraining  clauses  are 
only  prohibitory  upon  the  justice.  By  the  particular  act  upon 
which  this  question  has  arisen,  Mr.  Dyson,  having  been  named 
in  the  commission,  is  declared  to  be  a  justice,  and  invested  with 
power  and  authority  as  such.  The  proper  effect,  therefore,  as  it 
seems  to  us,  of  the  third  section,  is  only  to  make  it  unlawful  in 
him  to  act  as  such ;  but  not  to  make  his  acts  invalid.  Many  per- 
sons, acting  as  justices  of  the  peace  in  virtue  of  offices  in  cor- 
porations, have  been  ousted  of  their  offices  from  some  defect  in 
their  election  or  appointment ;  and  although  all  acts,  properly 
corporate  and  official,  done  by  such  persons^  are  void,  yet  acts 
done  by  them  as  justices,  or  in  a  judicial  character,  have  in  no 
instance  been  thought  invalid.  This  distinction  is  well  known. 
The  interest  of  the  public  at  large  requires  that  the  acts  done 
should  be  sustained :  sufficient  effect  is  given  to  the  statutes  by 
considering  them  as  penal  upon  the  party  acting.  No  pecuniary 
penalty,  indeed^  is  imposed  by  the  stat.  51  G.  3 ;  but  a  justice 
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acting  contrary  to  its  prohibitory  clause  will  subject  himself,  if 
not  to  the  penalty  of  the  18  G.  2,  yet  certainly  to  a  prosecution 
by  indictment.  For  these  reasons  we  think  there  must  be  a  judg- 
ment of  nonsuit. 


COOPER  V.  NIAS.— p.  271. 

Judgment  of  non  pros,  mast  be  signed  within  tirelre  months  from  the  return  of 

the  writ 

A  RULE  nisi  had  been  obtained,  calling  upon  the  defendant  to 
show  cause  why  the  judgment  of  nonpros,  and  the  subsequent 
proceedings  thereon,  should  not  be  set  aside  for  irregularity.  The 
defendant  was  held  to  bail  on  a  bill  of  Middlesex,  returnable  on 
the  6th  November,  1818 ;  he  surrendered  on  the  7th  November, 
and  afterwards  on  the  11th  November,  justified  bail.  There  being 
DO  further  proceedings  on  the  part  of  the  plaintiff,  the  defendant 
signed  judgment  of  nonpros  on  the  6th  November,  1819,  for 
want  of  a  declaration.     And  now 

Walford  showed  cause,  and  contended  that  the  defendant  had 
twelve  months  tp  sign  judgment  of  nonpros,  within  twelve 
months  from  the  day  of  justifying  bail ;  and  he  cited  White  v. 
White,  Impey,  K.  B.  583. 

Abraham,  contra,  relied  on  Worley  v.  Lee,  2  T.  R.  112,  and 
Penny  v.  ffarvei/,  3  T.  R.  123. 

Per  Curiam.  The  rule  is,  that  if  the  plaintiff  does  not  declare 
within  a  year  after  the  return-day  of  the  writ,  he  is  out  of  court. 
The  safest  course  is  to  reckon  the  twelve  months  from  the 
return-day :  the  time  given  to  put  in  and  perfect  bail  is  merely 
matter  of  indulgence. 

Rule  absolute',  without  costs. 


CARMACK  and  Another  v.  GUNDRY  and  Others.— p.  272. 

Prftotice. 

This  was  an  action  against  the  defendants,  who  were  country 
bankers,  upon  ninety-eight  promissory  notes,  for  a  guinea  each. 
The  declaration  contained  a  count  upon  each  note,  and  the 
money  counts.  The  Court,  after  hearing  Ohitttf  for  the  plain- 
tiff, and  Bayley  for  the  defendant,  ordered  it  to  be  referred  to 
the  Master  to  strike  out  all  the  counts  on  the  notes  except  the 
first,  the  defendant  undertaking  to  permit  all  the  other  notes  to 
be  given  in  evidence  upon  the  account  stated,  and  not  to  bring 
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any  writ  of  error.     The  costs  of  those  counts,  and  of  the  appli 
cation,  were  to  be  costs  in  the  cau8e.(a) 

{a)  See  Lane  v.  SmUh,  M.  66  G.  8,  3  Smith's  Reports,  118. 


HUNTER  V.  CAMPBELL,  M.  P.— p.  273. 

A  member  of  parliament  had  giyen  a  bond  with  two  sureties,  conditioned  for  the 
payment  of  the  sum  to  be  recoyered  in  the  action,  pursuant  to  4  G.  8,  c.  88, 
and,  before  trial,  became  bankrupt.  The  Court  refused  to  order  the  bond  to 
be  cancelled. 

A  RULE  had  been  obtained  in  this  case,  calling  upon  the  plain- 
tiff to  show  cause  why  the  bond  given  in  this  case  by  the  defend- 
ant, and  two  sureties,  pursuant  to  4  G.  3,  c.  33,  should  not  be 
delivered  up  to  be  cancelled.  In  Trinity  vacation,  1818,  the 
defendant  was  sued  by  original,  on  a  bill  of  exchange,  and  gave 
the  bond  in  question,  with  two  sureties,  conditioned  for  pay- 
ment of  the  sum  that  might  be  recovered  with  the  costs  of  the 
action.  He  afterwards  became  bankrupt,  and,  on  the  17th  July, 
1819,  obtained  his  certificate.  The  cause  was  set  down  for  trial 
at  the  sittings  in  London,  after  Michaelmas  term,  1818,  and 
being  stayed  by  injunction,  had  been  made  a  remanet  from  sit- 
tings to  sittings  ever  since.     And  now 

Vampbell  showed  cause.  As  the  sureties  had  no  power  to 
render,  they  are  in  the  situation  of  bail  in  error,  in  whose  behalf 
the  Court  will  not  interfere,  although  the  principal  has  become 
bankrupt,  and  obtained  his  certificate.  Southcote  v.  Braithwaite^ 
1  T.  R.  624.  In  the  common  case  of  bail  to  the  action,  where 
the  recognisance  is  in  the  alternative,  the  bail  are  supposed  to 
render  their  principal,  who  has  become  bankrupt,  and  obtained 
his  certificate ;  and  thus  to  perform  the  condition  of  the  re- 
cognisance. 

Scarlett  and  WUdcy  contra,  insisted,  that  unless  the  plaintiff 
undertook  to  impeach  the  certificate,  the  validity  of  which  might 
be  tried  on  an  issue,  the  Court,  to  avoid  circuity,  would  order  the 
bond  to  be  delivered  up  to  be  cancelled.  If  the  certificate  be 
good,  it  is  a  bar  to  the  action,  and  the  sureties  cannot  be  liable. 
Per  Curiam.  A  bond  given  under  the  4  G.  3,  c.  33,  is  ana- 
logous to  bail  in  error.  The  sureties  will  be  liable  if  the  plain- 
tiff recover ;  and  it  would  be  most  improper  to  determine,  in  this 
summary  manner,  whether  the  action  was  barred  by  the  certificate. 

Rule  discharged. 
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BISHOP  V.  BEST.— p.  275. 

SeTeral  years  haying  eliapsed  after  judgment  obtained,  the  plaintiff  brought  an 
action  upon  the  judgment.  After  judgment  had  been  signed  in  this  action, 
the  defendant  sued  out  a  writ  of  error  upon  the  first  judgment :  Held,  that 
the  plaintiff  might,  notwithstanding,  take  out  execution  on  the  second  judg 
ment. 

A  RULE  nisi  had  been  obtained  for  setting  aside  the  writ  of 
inquiry  and  execution  in  this  case,  for  irregularity.  It  appeared, 
that  about  twelve  years  ago,  the  plaintiff  had  obtained  a  judg- 
ment against  the  defendant ;  and,  in  Easter  term,  1818,  had 
brought  an  action  on  that  judgment.  After  judgment  had  been 
signed  in  this  second  action,  a  writ  of  error  was  allowed  on  the 
first  judgment ;  after  which  the  proceedings  sought  to  be  set 
aside  were  had,  and  the  damages  were  levied. 

Scarlett  and  F,  Pollock  showed  cause,  and  contended  that 
this  writ  of  error  was  evidently  for  delay ;  and  that  it  was  too 
late  to  sue  out  a  writ  of  error,  after  an  action  had  been  brought 
on  the  judgment. 

Marryatt  and  Hspinasse^  contra,  relied  on  Benwell  v.  Blacky 
3  T.  R.  643.  There  the  defendant  brought  a  writ  of  error ;  and 
the  plaintiff  brought  another  action  on  the  judgment,  and 
recovered.  It  was  held,  that  he  could  not  sue  out  execution  on 
the  second  judgment  till  the  writ  of  error  was  determined. 

Abbott,  C.  J.  In  that  case,  the  writ  of  error  was  allowed 
before  the  second  action  was  brought,  and  the  second  action  was 
intended  to  defeat  the  writ  of  error.  Here  the  writ  of  error  was 
intended  to  defeat  the  action  on  the  judgment,  and,  being  brought 
so  many  years  after  the  judgment  in  the  final  action  was  per- 
fected, was  evidently  for  delay ;  and  in  case  the  writ  of  error 
succeeds,  the  defendant  will  be  entitled  to  have  the  money  levied 
under  the  execution  returned.  The  rule  must  therefore  be 
discharged  with  costs. 

Rule  discharged. 


BND  OF  MICHAELMAS  TERM. 


CASES 

ARGUED  AND  DETERMINED 

IN   THE 

COURT  OP  KING'S  BENCH, 

IN 

In  the  sixtieth  year  of  the  reign  of  George  III.  and 
first  of  George  IV. 


SARGENT  V.  MORRIS.— p.  277. 

By  a  bill  of  lading,  the  Captain  was  to  deliver  the  goods  for  the  consignor,  and,  in  his 
name,  to  the  consignee.  At  the  time  of  shipment,  the  consignee  had  no  property  in 
the  goods;  Held,  that  an  action  against  the  ship-owners  for  damage  done  to  the 
goods,  must  be  brought  in  the  name  of  the  consignor;  and  that,  although  the  con- 
signee had  insured  the  goods  and  advanced  the  premiums  of  insurance  before  the 
arrival  of  the  ship. 

Declaration  stated,  that  the  defendant  was  the  owner  of  a 
vessel  lying  in  the  river  Gaudalquiver,  and  bound  to  London ; 
and  the  plaintiff,  at  the  special  instance  and  request  of  the  de- 
fendant, caused  to  be  shipped  on  board  the  vessel  certain  goods, 
to  be  taken  care  of,  and  safely  and  securely  conveyed  by  the  de- 
fendant within  the  vessel,  under  the  deck  thereof,  to  London,  and 
there  to  be  safely  delivered,  dry  and  well  conditioned,  for  the 
plaintiff;  and  in  consideration  thereof,  and  of  a  certain  freight  to 
be  paid  by  plaintiff  to  defendant,  he  undertook  to  take  care  of  and 
safely  convey  the  said  goods  and  merchandizes,  within  the  ves- 
sel, and  under  the  deck  thereof,  and  dehver  the  same  as  afore- 
said. Breach,  that  the  defendant  placed  and  put  the  goods  upon 
the  deck  of  the  vessel,  and  otherwise  conducted  himself  with  great 
negligence,  by  reason  whereof  the  goods  were  greatly  damaged. 
Plea,  non-assumpsit.  At  the  trial  before  Abbott,  C.  J.,  at  the  Lon- 
don sittings  after  last  Trinity  term,  it  appeared  that  the  goods  were 
shipped  by  Bayo  and  Son  of  Seville,  and  that  they  were  the  par- 
ties interested  in  the  goods.     By  the  bill  of  lading,  the  Captain  ac- 
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knowledged  to  have  received  on  board  the  vessel,  and  under  the 
deck  thereof,  of  Don  Pedro  Bayo  and  Son,  the  goods  therein  men- 
tioned ;  and  it  then  proceeded  in  the  following  words :  "  I  under- 
take to  deliver  the  same  to  you,  and  in  your  name,  according  to 
custom  and  usage,  to  Mr.  Sargent  or  his  assigns,  paying  freight," 
&c.  The  plaintiff  on  receiving  advice  of  the  shipment,  effected  an 
insurance  on  account  of  Bayo,  and  advanced  the  premiums.  It 
was  objected,  that  the  action  ought  to  have  been  brought  by  Bayo 
and  Son,  and  not  by  the  present  plaintiff.  The  Lord  Chief  Justice 
directed  the  jury  to  find  a  verdict  for  the  plaintiff,  with  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi  having  been 
obtained  accordingly, 

Scarlett  and  I\  Pollock  now  showed  cause.  The  plaintiff,  in 
this  case,  had  a  qualified  property  in  the  goods,  and  that  is 
Bufficient  to  entitle  him  to  maintain  this  action ;  for  he  had  paid 
freight  and  premiums  of  insurance.  To  that  extent,  therefore, 
he  clearly  had  a  lien,  and  might  maintain  trover.  There  is,  in 
substance,  nothing  in  this  bill  of  lading  differing  from  any  other : 
it  is  only  an  expansion  of  the  real  contract,  in  all  cases ;  for  the 
carrier  always  delivers  to  the  consignee,  for  and  on  behalf  of  the 
consignor.  In  Waring  v.  Cox,  1  Campb.  369,  the  plaintiff  was 
not  named  in  the  bill  of  ladfng,  but  was  an  endorsee  without  any 
consideration ;  here,  he  is  named  in  the  bill  of  lading,  and,  at  the 
time  of  arrival,  clearly  had  a  lien  on  the  goods.  For  before 
either  they  were  shipped,  or  the  bill  of  lading  was  made  out,  he 
had  been  directed  to  insure,  and  had  come  under  an  engagement 
or  duty  so  to  do.  He,  therefore,  had  the  paramount  property  in 
the  goods ;  for  in  all  cases  of  general  property  and  special  pro- 
perty, the  person  having  a  special  property  is  entitled  to  prece- 
dence. The  contract  of  every  carrier  or  ship-owner  is  doubtful, 
and  is  made  either  with  the  consignor  or  the  consignee,  according  to 
each  particular  case ;  but,  generally,  it  is  to  be  intended  that  the 
contract  is  made  with  the  consignee.  If,  however,  the  consignee 
be  merely  the  agent  of  the  consignor,  or  a  mere  trustee,  then, 
indeed,  the  contract  is  made  with  the  consignor.  Here,  the  con- 
signee was  a  trustee,  having  an  interest,  and  that  interest  or 
right  paramount  to  the  right  of  the  consignor.  Much  prejudice 
and  loss  may  arise  to  British  merchants  here,  if  it  be  held  that 
they  are  not,  under  these  circumstances,  entitled  to  sue. 

Abbott,  C.  J.  It  does  not  appear  to  me,  that  our  decision 
against  the  present  plaintiff  is  likely  to  work  any  prejudice  to  the 
interests  of  commerce.  This  is  an  action  on  a  special  contract, 
founded  on  a  bill  of  lading,  on  the  face  of  which  it  does  not  dis- 
tinctly appear  whether  the  contract  made  by  Bayo  and  Pmi  was 
made  on  their  own  behalf,  or  as  the  agents  of  Sargent,  who  is 
named  in  the  bill  of  lading  as  the  person  to  whom  the  delivery 
is  to  be  made.  That  fact  is,  however,  afterwards  ascertained  by 
other  circumstances;  for  it  appears  by  the  plaintiff's  answer  to 
a  bill  in  Chancery,  that  the  shipment  was  made  on  account  of 
Bayo  and  Son,  at  their  risk  and  for  their  benefit,  and  not  on  the 


1G8  Sargent  v.  Morris.  H.  T.  1820.  [280 

risk  or  for  the  benefit  of  the  present  plaintifi*.  It  is  true,  if  the 
goods  had  been  delivered  to  him,  that  he  would  have  had  a  lien 
to  the  extent  of  any  advances  he  had  made  for  freight  or  in- 
surance on  account  of  his  principal ;  and,  if  there  had  been 
any  deviation  so  as  to  discharge  the  underwriters,  and  the 
goods  had  never  arrived,  he  would  have  been  entitled  to  recover 
against  Bayo  for  such  advances.  A  transfer  of  the  property 
is,  however,  very  diflFerent  from  a  transfer  of  the  contract. 
It  appears  to  me,  that  this  action,  at  the  suit  of  the  present 
plaintiff,  is  not  maintainable. 

Bayley,  J.  This  is  an  action  on  a  special  contract ;  and  the 
declaration  states,  that  the  plaintiff  caused  to  be  shipped  on  board 
the  defendant's  vessel,  certain  goods,  to  be  carried  and  delivered 
to  the  plaintiff,  and  that  he  undertook  and  promised  the  plain- 
tiff accordingly.  The  declaration  therefore  describes  the  plain- 
tiff as  the  original  shipper,  and  the  original  contract  as  having 
been  made  with  him.  Now  I  take  the  rule  to  be  this:  if  an 
agent  acts  for  me  and  on  my  behalf,  but  in  his  own  name,  then, 
inasmuch  as  he  is  the  person  with  whom  the  contract  is  made,  it 
is  no  answer  to  an  action  in  his  name,  to  say,  that  he  is  merely 
an  agent,  unless  you  can  also  show,  that  he  is  prohibited  from 
carrying  on  that  action  by  the  person  on  whose  behalf  the  con- 
tract was  made.  In  such  cases,  however,  you  may  bring  your 
action,  either  in  the  name  of  the  party  by  whom  the  contract 
was  made,  or  of  the  party  for  whom  the  contract  was  made.  In 
policies  of  insurance,  it  is  a  common  practice  to  bring  your  action, 
either  in  the  name  of  the  agent  or  principal.  In  this  case  the 
contract  appears,  by  the  terms  of  the  bill  of  lading,  to  have  been 
made  with  the  Spanish  house.  Then  for  whom  was  it  made  ?  why, 
upon  the  evidence  in  the  cause,  on  account  of  the  Spanish  house. 
It  is,  however,  urged,  that  inasmuch  as  Sargent  had  made  cer- 
tain advances  on  their  account,  they  were  his  goods  at  the  time 
of  the  shipment.  Now,  in  the  first  place,  there  is  no  evidence 
to  show,  that,  at  the  time  of  the  shipment^  he  had  made  any  ad- 
vance whatever.  At  that  time,  the  right  of  action  was  Vested 
in  the  party  to  whom  the  goods  belonged.  What  was  done  sub- 
sequently does  not  affect  this  point.  As  to  the  advance,  I  take 
it  to  have  been  made  in  the  ordinary  way  in  which  an  agent 
makes  an  advance  for  his  principal,  in  respect  of  which  he  would 
be  entitled  to  sue  his  principal,  on  whese  credit  the  advance  was 
made.  If,  indeed,  the  goods  had  reached  his  possession,  he  might 
have  had  a  lien  till  he  had  been  repaid ;  but  no  lien  can  take 
place  till  the  goods  come  into  his  possession.  The  prospect  of  a 
lien  made  in  respect  of  advances  subsequent  to  the  shipment, 
never  can  satisfy  the  allegation  of  the  plaintiff,  that  he  had 
caused  the  goods  to  be  shipped,  and  that  the  defendants  contract- 
ed with  him  to  to  deliver ;  the  contract,  in  fact,  was  not  with 
him,  but  with  Bayo.  For  these  reasons,  it  seems  to  me,  that  the 
contract  is  not  made  out  in  evidence,  and  that  the  action  cannot 
be  supported. 
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Best,  J.(a)  I  am  of  the  same  opinion.  In  the  case  of 
Evans  v.  Marietta  1  Ld.  Raym.  271,  this  distinction  is  taken. 
If  goods  by  bill  of  lading  are  consigned  to  A.,  A.  is  the  owner, 
and  must  bring  the  action  against  the  master  of  the  ship  if  they 
are  lost ;  but  if  the  bill  be  special  to  deliver  to  A.  for  the  use  of 
B.,  B.  ought  to  bring  the  action.  That  case  is  precisely  in  point. 
I  think  that  the  action  here  must  be  brought  in  the  name  of 
Bayo,  the  contracting  party.  It  would  have  been  a  very  differ- 
ent case  if  this  had,  been  an  action  of  trover  against  a  person 
who  had  prevented  the  plaintiff  from  having  his  lien.  It  is  im- 
possible to  say  that  he  is  one  of  the  original  contracting  parties 
in  this  case,  which  he  must  be,  in  order  to  entitle  him  to  bring 
this  action.  Rule  absolute  for  entering  a  nonsuit. 

Marryat  and  Campbell  were  to  have  argued  in  support  of  the 
rule. 

(a)  HoL&OTD,  J.,  was  absent  at  the  Old  Bailey. 


THOMPSON  V.  LACY.— p.  283. 

A  honse  of  pnblio  entertainment  in  London,  where  beds,  provisions,  &c.,  are 
famished  for  all  persons  paying  for  the  same,  but  which  was  merely  called  a 
taTem  and  coffee-honse,  and  was  not  frequented  by  stage  coaches  and  wagons 
from  the  country,  and  which  had  no  stables  belonging  to  it,  is  to  be  considered 
an  inn,  and  the  owner  is  subject  to  the  liabilities  of  innkeepers,  and  has  a 
lien  on  the  goods  of  his  guest  for  the  payment  of  his  bill,  and  that  even  where 
the  guest  did  not  appear  to  have  been  a  traveller,  but  one  who  had  previously 
resided  in  furnished  lodgings  in  London. 

Trover  for  goods.  Plea,  not  guilty.  At  the  trial  before 
Abbott,  C.  J.,  at  the  London  sittings  after  last  Trinity  term,  it 
appeared  the  defendant  kept  a  house  of  public  entertainment, 
called  The  Globe  Tavern  and  Coffee  House,  in  Fore  Street, 
Moorgate,  where  he  provided  lodging  and  entertainment  for 
travellers  and  others.  No  stage  coaches  or  wagons  stopped 
there,  nor  were  there  any  stables  belonging  to  the  house.  The 
plaintiff,  in  December,  1818,  having  lived  before  that  time  in 
furnished  lodgings  in  London,  went  to  the  defendant's  house  and 
engaged  a  bed  ;  he  continued  to  reside  there  for  several  months, 
and  then  left  the  place.  The  defendant,  in  his  bill,  charged  for 
eighty-three  nights'  lodging ;  and  claimed  to  detain  the  goods 
mentioned  in  the  declaration,  on  account  of  money  due  to  him 
for  lodging  and  entertainment  provided  for  the  plaintiff.  Upon 
these  facts,  the  Lord  Chief  Justice  was  of  opinion,  that  the  de- 
fendant had  a  lien  upon  the  goods,  and  the  plaintiff  was  non- 
suited, with  liberty  to  move  to  enter  a  verdict  for  nominal 
damages,  the  plaintiff  undertaking,  in  that  case,  to  re-deliver  the 
goods.  A  rule  nisi  having  accordingly  been  obtained  in  the  last 
term  for  that  purpose, 

Marryat  and  E,  Lawe9  now  showed  cause.  The  defendant  is 
substantially  an  innkeeper.  It  is  not  necessary  that  every  inn 
should  have  stables,  for  there  are  many  country  inns  frequented 
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by  the  lower  classes,  where  there  are  no  stables,  and  the  circum- 
stance of  the  defendant's  house  being  in  London,  which  is  more 
frequently  the  termination  of  a  journey,  makes  no  difference, 
for  it  is  as  important  for  the  traveller  to  be  furnished  with  ac- 
commodation at  the  end  of  his  journey,  as  in  his  progress.  A 
^est  would  have  the  same  right  to  claim  entertainment  at  the 
aefendant's  house,  as  at  any  country  inn,  and  in  Parkhurst  v. 
Foster^  1  Salk.  887,  an  inn  is  said  to  be  a  place  where  all  persons 
have  a  right  to  claim  to  be  entertained  as  guests. 

Gurney  and  F.  Pollock^  contra,  in  support  of  the  rule  con- 
tended, that  the  defendant  did  not  keep  an  inn,  and  even  if  he 
did,  that  the  plaintiff  was  not,  with  respect  to  his  residence  at 
his  inn,  within  the  rule  of  the  common  law,  inasmuch  as  he  had 
previously  been  continually  resident  in  London.  In  Calye^n 
case,  8  Coke,  688,  it  is  laid  down,  that  common  inns  are  insti- 
tuted for  passengers  and  wayfaring  men ;  for  the  Latin  word  for 
an  inn  is  diverioriumy  because  he  who  lodges  there  is,  quasi  di- 
vertens  se  a  via.  And  therefore  if  a  neighbour  who  is  no  travel- 
ler, at  the  request  of  the  innholder,  lodges  there  as  a  friend, 
and  his  goods  be  stolen,  &c.,  he  shall  not  have  an  action.  The 
defendant's  coffee  house  is  not  intended  for  wayfaring  men,  and, 
even  if  it  were,  the  plaintiff,  an  inhabitant  of  London,  frequent- 
ing it,  and,  even  sleeping  there,  is  not  a  wayfaring  man  within 
the  rule.  Besides  an  inn  ought  to  have  the  means  of  entertain- 
ment for  the  horses  of  travellers,  and  here  there  were  no  stables ; 
and  in  London,  houses  frequented  by  stage  coaches  and  wagons 
are  alone  termed  inns. 

Abbott,  C.  J.  The  defendant  in  this  case  keeps  a  house, 
where  he  furnishes  beds  and  provisions  to  persons  in  certain  sta- 
tions of  life,  who  may  think  fit  to  apply  for  them.  I  do  not  know 
that  an  innkeeper  can  do  more ;  for  he  does  not  absolutely  engage 
to  receive  every  person  who  comes  to  his  house,  but  only  such  as 
are  capable  of  paying  a  compensation  suitable  to  the  accommoda- 
tion provided.  Now  it  appears  to  me,  that  the  defendant  cannot  be 
distinguished  from  a  person  who  keeps  an  inn  in  the  country, 
in  the  way  of  travellers.  We  should  otherwise  be  obliged  to  say, 
that  a  person  who  arrives  at  a  house  of  public  entertainment  in  a 
post-chaise,  and  desires  to  have  his  supper  and  his  bed,  meaning  to 
go  away  on  the  following  morning,  would  be  a  traveller,  and  that 
the  landlord  who  gave  him  the  accommodation  required,  would  be 
an  innkeeper :  and  yet  that  if  such  a  guest  then  removed  to  the  de- 
fendant's house,  the  latter,  although  he  should  give  him  the  same  ac- 
commodation would  not  be  an  innkeeper.  Such  a  distinction  would 
lead  to  a  very  nice  inquiry  in  each  particular  case.  It  seems  to 
me,  therefore,  that  it  would  be  better,  both  for  the  persons  who 
keep  such  houses  and  for  those  who  frequent  them,  that  we  should 
consider  this  house  as  falling  within  the  rule  of  law  applicable  to 
inns.  By  so  deciding,  the  guest  will  have  the  protection  of  the 
law  for  the  security  of  his  goods,  if  they  are  lost  or  stolen,  and 
the  person  who  keeps  the  house  will  also  have  the  benefit  of  the 
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law,  which  allows  him  to  retain  the  goods  of  his  guest  to  insure 
the  payment  of  his  demand.  I  am  now  speaking  of  a  case  where 
the  party  was  in  the  habit  of  sleeping  in  the  house.  As  I  cannot, 
therefore,  distinguish  a  house  like  that  of  the  defendant,  who  fur- 
nishes every  accommodation  to  all  persons  for  a  night  or  longer, 
fix>m  a  country  inn,  I  think  that  the  nonsuit  was  nght,  and  diat 
this  rule  must  be  discharged. 

Bayley,  J.     I  am  of  opinion  that  this  is  substantially  an  inn. 
In  order  to  learn  its  character,  we  must  look  to  the  use  to  which 
it  is  applied,  and  not  merely  to  the  name  by  which  it  is  designated. 
Now  this  house  was  used  for  the  purpose  of  giving  accommodation 
to  travellers,  who,  in  London,  reside  either  in  lodgings  or  inns. 
The  defendant  did  not  merely  furnish  tea  and  coffee  as  the  keep- 
er of  a  coffee-house  does,  nor  a  table  as  the  keeper  of  a  tavern 
does ;  but  provided  lodgings,  and  that  in  the  way  they  are  pro- 
vided at  inns ;  for  the  charge  was  at  so  much  per  night.     In  the 
Six  Carpenters'  case,  8  Coke,  290,  a  tavern  is  so  far  considered 
as  an  inn,  that  all  persons  are  said  to  have  a  right  to  enter  it.     And 
I  take  the  true  definition  of  an  inn  to  be,  a  house  where  the  tra- 
veller is  furnished  with  every  thing  which  he  has  occasion  for 
whilst  upon  his  way.     It  has  been  said,  however,  that  in  London 
the  character  of  inn  belongs  only  to  those  houses  of  public  enter- 
tainment frequented  by  wagons  and  stage  coaches.     Now  if  the 
liability  of  a  party  as  innkeeper  depended  on  such  a  circumstance, 
it  would  follow  that  a  person  coming  to  such  a  house  as  this  from 
the  country  in  his  own  private  carriage,  or  in  a  post-chaise,  could 
not  be  entitled  to  consider  the  owner  as  responsible  for  the  safety 
of  his  goods.     It  has  also  been   urged,  that  to  constitute  an  inn 
there  should  be  stables  annexed  to  it ;  if  that  were  so,  many  infe- 
rior houses  of  entertainment  in  the  country,  frequented  by  foot 
travellers,  would  not  come  within  the  description  ;  and  the  poorer 
travellers  would  not  have  the  protection  which  the  law  gives  to  a 
guest  against  an  innkeeper.     I  think,  therefore,  that  in  point  of 
law  this  is  an  inn,  and  that  the  defendant  is  under  the  obligations 
to  which  innkeepers  are  liable,  viz.  that  he  is  bound  to  receive  all 
persons  who  are  capable  of  paying  a  reasonable  compensation  for 
the  accommodation  provided,  and  that  he  is  liable  for  their  goods, 
lost  or  stolen  ;  and,  on  the  other  hand,  that  he  has  a  lien  on  the 
goods  of  his  guests  for  the  payment  of  his  bill.     This  rule  must, 
therefore,  be  discharged. 

Best,  J.  I  am  of  opinion  that  the  defendant's  house,  under  the 
circumstances  of  this  case,  is  to  be  considered  as  an  inn.  The 
consequence  of  which  is,  that  he  has  a  lien  on  the  goods  of  his 
guests ;  and,  on  the  other  hand,  that  he  is  responsible  to  them  for 
property  left  in  his  care.  An  inn  is  a  house,  the  owner  of  which 
holds  out  that  he  will  receive  all  travellers  and  sojourners  who 
are  willing  to  pay  a  price  adequate  to  the  sort  of  accommodation 
provided,  and  who  come  in  a  situation  in  which  they  are  fit  to  be 
received.  In  this  case,  the  defendant  does  not  charge  as  a  mere 
lodging-house  keeper,  by  the  week  or  month,  but  for  the  number 
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of  nights.  A  lodging  house-keeper,  on  *e  other  hand,  makes  a 
contract  with  every  man  that  comes ;  whereas  an  innkeeper  is 
bound  without  making  any  special  contract,  to  provide  lodging 
and  entertainment  for  all,  at  a  reasonable  price.  '  I  think,  there- 
fore, this  rule  should  be  discharged. 

Rule  discharged. 


BATTLEY  and  Another  v.  FAULKNER  and  Another.— p.  288. 

When  A.,  un^er  a  contract  to  deliver  spring  wheat  had  delivered  to  B.  winter  wheat,  and 
B.,  having  again  sold  the  same  as  spring  wheat,  had,  in  consequence,  been  compelled, 
after  a  suit  in  Scotland  which  lasted  many  years,  to  pay  damages  to  the  vendee,  and 
afterwards  B.  brought  an  action  of  assumpsit  against  A.  for  his  breach  of  contract, 
alleging  as  a  special  damage,  the  damages  so  recovered:  Held,  thst  although  such 
special  damage  had  occurred  within  six  years  before  the  commencement  of  the  action 
by  B.  against  A.,  yet  that  the  breach  of  contract,  which,  in  assumpsit,  was  the  gist 
of  the  action,  having  occurred  and  become  known  to  B.  more  than  six  years  before 
that  period,  A.  might  properly  plead  actio  non  accrevit  infra  sex  annoa 

Assumpsit.     The  declaration  stated,  that  in  consideration  that 
plaintiff  would   buy  of  defendants  a  certain  quantity  of  spring 
wheat  for  seed ;  the  defendants  undertook,  that  the  same  should 
be  spring  wheat.     Breach,  that  the  wheat  was  not  of  that  descrip- 
tion ;  but,  on  the  contrary,  was,  at  the  time  of  the  sale,  winter 
wheat.     It  then  stated,  as  special  damage,  that  the  plaintiffs  had 
sold  the  wheat  to  one  Shepard  as  spring  wheat,  and  that  he  had 
caused  it  to  be  sown  as  such  wheat  in  the  Spring  of  the  year  1810, 
and  that  the  'wheat  became  and  was  unproductive,  and  would  not 
ripen  or  bring  crops  to  maturity  in  that  year,  whereby  Shepard 
lost  the  use  of  his  land.     It  then  stated,  that  an  action  was  brought 
by  Shepard  against  the  plaintiffs,  in  the  Court  of  Session  in  Scot- 
land, for  the  damage  sustained    by  him,  in  consequence  of   the 
wheat   not   being  spring  wheat,  and  that  he  recovered  damages 
and  costs.     Plea,  first,  general  issue  ;  secondly,  that  the  cause  of 
action  did  not  accrue  within  six  years.     At  the  trial  before  Abbott, 
C.  J.,  at  the  London  sittings  after  last  Trinity  term,  it  appeared 
on  the  statement  of  the  plaintiff's  counsel,  that  in  the  early  part  of 
the  year  1810,  the  plaintiffs,  who  reside  in  Scotland,  bought  the 
wheat  in  question  of  the  defendants,  as  spring  wheat,  and  sold  it  as 
such  to  one  Shepard,  who  having  sown  his  land  with  it,  and  having 
discovered,  in  the  autumn,  that  it  was  almost  wholly  unproductive, 
gave  notice  to  the  plaintiffs,  that  he  considered  them  responsible 
to  him  for  the  loss  of  his  crop  from  the  lands  where  it  was  sown. 
The  plaintiffs  communicated   this  to  the  defendants;    and,    after 
Shepard  had  commenced  proceedings  in  the  Scotch  court  against 
them,  in  June,  1811,  gave  the  defendants  notice  that  he  had  done 
so,  and  was  about  to  assess  damages  against  them.     Nothing  more 
passed  between  the  parties  till  the  beginning  of  the  year  1818, 
when  the  suit  in  Scotland   being  then  completed,  the  plaintiffs 
paid  Shepard  his  damages  and  costs,  and  commenced  the  present 
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action  against  defendants,  to  recover  such  damages  and  costs  as 
special  damage,  resulting  from  the  breach  of  the  warranty.  The 
Chief  Justice,  on  this  statement,  which  was  agreed  to  on  both 
sides,  asked  if  there  was  any  promise  to  take  the  case  out  of  the 
statute  of  limitations  ;  and  being  answered  in  the  negative,  non- 
suited the  plaintiffs.  In  the  last  term,  Scarlett  obtained  a  rule  to 
show  cause  why  the  nonsuit  should  not  be  set  aside,  and  a  new 
trial  had  ;  and  now. 

Marryat  and  F.  Pollock  showed  cause.  By  the  21  Jac.  1,  c. 
16,  8.  8,  all  actions  upon  the  case,  other  than  for  slander,  shall 
be  commenced  and  sued  within  six  years  next  after  the  cause  of 
such  action  or  suit,  and  not  after.  The  question,  therefore,  is, 
when  did  the  cause  of  action  accrue.  Now  in  assumpsit,  the 
breach  of  contract  is  the  gist  of  the  action.  The  cause  of  action, 
therefore,  accrued  absolutely  at  the  time  when  the  contract  was 
broken,  or  at  least  when  the  breach  of  the  contract  became  known 
to  the  plaintiff.  In  Saunders  v.  JSdwards,  Sid.  95,  the  distinc- 
tion is  tak<^n,  that  where  words  are  actionable  in  themselves,  the 
damages  are  recoverable  from  the  time  of  speaking  the  words, 
and  not  from  the  time  of  the  loss  sustained ;  and,  therefore,  that 
not  guilty  within  two  years,  is  a  good  bar  to  the  action ;  but 
where  the  words  are  not  actionable  of  themselves,  but  become 
so  by  reason  of  special  damage,  not  guilty  within  two  years 
is  not  a  good  plea ;  and  this  case  is  put,  that  if  a  woman  be 
called  a  whore,  and  thereby,  seven  years  after,  loses  her  mar- 
riage, she  shall  have  her  action,  and  not  guilty  within  two 
years  is  no  answer;  for  it  is  the  loss  and  not  the  speaking 
alone  which  is  the  cause  of  action.  In  Fitter  v.  Veal^  ll 
Mod.  543,  the  plaintiff  having,  in  a  former  action,  recovered 
damages  for  a  battery,  afterwards,  in  consequence  of  the  same 
battery,  lost  part  of  lus  skull,  and  brought  another  action  for 
that  injury.  It  was  held,  however,  that  liaving  once  recovered 
for  the  battery,  he  could  not  afterwards  bring  another  action 
for  further  injury,  arising  from  the  same  battery ;  that  is, 
therefore,  an  authority  to  show,  that  subsequent  damage  creates 
no  new  cause  of  action,  and  Vansandau  v.  Corsbie,  ante,  13, 
is  to  the  same  effect.  Here  the  cause  of  action  was  created 
by  the  breach  of  the  contract,  and  not  by  the  damage  which 
subsequently  accrued  from  it.  In  The  South  Sea  Uompany 
V.  Wymondaelly  3  P.  W.  143,  Lord  Chancellor  King  held,  that 
although  fraud  would  take  the  case  out  of  the  statute  of  limi- 
tations, yet  It  would  be  a  good  bar  if  the  fraud  were  disco- 
vered more  than  six  years  before  the  bill  filed.(a) 

Scarlett  and  Tindaly  contra.  In  actions  on  the  case,  the  hap- 
pening of  the  damage  is  the  cause  of  action.     Assumpsit  is  a 

(a)  See,  as  to  the  doctrine  of  replying  fraud  to  a  plea  of  the  statute  of  limita- 
tioiifl,  SeL  Cas.  in  Ch.  84,  Wetton  ▼.  CaHwrighL  8  Atk.  588,  Bicknell  v.  Oough, 
1  Bro.  P.  C.  466,  Booth  ▼.  Lord  Warrington,  2  Scho.  and  Lef.  684^688,  Hoven- 
dm  y.  Lord  Anne^ley,  Dong.  666,  Bru  ▼.  Molbtck.  8  Mas.  Rep.  201,  Firtt 
Matt,  Jhtrrynke  ▼.  Field  j-  oL 
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species  of  action  on  the  ease,  and  is  so  considered  by  Lord  C. 
Baron  Comyns,  in  his  Digest.  There  is  no  solid  distinction  be- 
tween actions  on  the  case  founded  upon  a  promise,  or  upon  a 
wrong.  The  action  on  the  case  itself  was  introduced  into  the 
law  by  the  statute  Westminster  the  second,((x)  and  at  first  was 
confined  to  cases  of  malfeasance  only.  It  was,  however,  found 
so  convenient  a  remedy,  that  an  attempt  was  soon  made  to  ex- 
tend it  to  cases  of  non-performance  of  promises.  The  first  action 
of  assumpsit  was  in  the  2  Hen.  4.  It  was  an  action  against  a 
carpenter,  who  had  undertaken  to  build  a  house  within  a  certain 
time,  but  had  not  done  it,  and  the  action  was  held  not  to  be 
maintainable,  although  it  was  admitted,  that  if  the  work  had 
been  begun,  and  had  afterwards  been  stopped  through  negli- 
gence, it  might  be  otherwise,  on  the  distinction  between  mal- 
feasances and  cases  of  negligence.  At  its  first  introduction, 
not  guilty  was  a  good  plea  to  an  action  of  assumpsit.  This  be- 
ing, therefore,  substantially  an  action  on  the  case,  it  is  founded 
on  the  consequential  damage.  But  secondly,  this  is  substantially 
an  action  for  the  fraud,  and  the  right  of  the  plaintiflf  is  not  to  be 
varied  in  consequence  of  his  having  declared  in  assumpsit,  Weall 
V.  King^  12  East,  452,  Eoberts  v.  Bead^  16  East,  215,  is  an 
authority  to  show,  that  where  an  act  of  parliament  directs  an 
action  to  be  brought  within  three  months  after  the  fact  com- 
mitted, it  may  be  brought  within  three  months  from  the  time 
when  the  damage  accrued,  although  the  act  occasioning  the 
damage,  happened  more  than  three  months  before  the  commence- 
ment of  the  action. 

Abbott,  C.  J.  It  appears  to  me  that  the  nonsuit  in  this  case 
was  right.  The  cause  of  action  which  the  plaintiff  has  brought, 
arose  out  of  the  delivery  to  him  of  wheat  of  a  different  kind  from 
that  which  the  defendant  had  contracted  to  deliver.  The  wheat 
delivered  was  not  only  useless,  but  worse  than  useless,  because 
it  did  not  grow,  and  consequently  the  profit  which  might  have 
arisen  from  the  land  on  which  it  was  sown  was  lost.  Now,  when 
did  these  matters  occur?  They  occurred  in  1810  and  1811,  and 
undoubtedly  it  was  then  that  the  cause  of  action  accrued.  The 
statute  of  limitations  was  intended  for  the  relief  and  quiet  of 
defendants,  and  to  prevent  persons  from  being  harassed  at  a 
distant  period  of  time  after  the  committing  of  the  injury  com- 
plained of.  It  seems  to  me,  that  this  case  falls  within  the  very 
words  of  the  statute,  and  that  the  cause  of  action  existed  more 
than  six  years  before  the  action  was  brought.  It  is  true  that 
the  particular  damage  sustained  was  not  all  known  till  a  con- 
siderable time  afterwards.  It  would  be  extremely  dangerous  to 
inquire  in  every  particular  case,  the  precise  period  of  time  when 
the  damage  first  came  to  the  knowledge  of  the  plaintiff,  and  in 
many  instances  it  would  deprive  the  party  of  the  benefit  which 
the  legislature  intended  to  confer  upon  him.     The  plaintiff  in 

(a)  ReeTe'B  Hist.  E.  Law,  69. 
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this  case,  might,  as  soon  as  he  knew  of  the  defective  quality  of 
the  wheat,  or  at  any  time  within  the  six  years  have  sued  out  a 
writ,  and  have  thus  obtained  an  efficient  remedy  against  the  de- 
fendant, it  is  by  his  own  negh'gence  that  he  is  deprived  of  his 
remedy,  and  he  has  no  right  to  complain. 

Bayley,  J.  The  statute  says  that  you  shall  bring  your  ac- 
tion within  six  years  next  after  the  cause  of  action  and  not  after. 
This  is  an  action  for  a  breach  of  contract,  and  the  cause  of  action 
arises  at  the  time  when  the  contract  is  broken.  Since  that  time, 
certain  damages  have  resulted  from  that  breach  of  contract. 
The  breach  of  the  contract,  however,  is  the  gist  of  the  action^ 
and  the  special  damage  is  s&ted  merely  as  a  measure  of  the 
damages  resulting  from  that  cause  of  action.  If  the  plaintiff 
had  failed  in  proving  the  special  damage  in  this  case,  it  would 
not  have  been  a  ground  of  nonsuit.  One  of  the  objects  of  the 
statute  of  limitations  was,  that  actions  should  be  brought  to  trial 
at  a  period  of  time  when  the  defendant  could  be  prepared  with 
his  witnesses  to  meet  the  charge,  which  would  not  be  the  case  if 
the  action  might  be  postponed  to  an  indefinite  period.  Now  see 
what  the  consequences  might  be  if  the  party  was  bo\ind  only  to 
sue  out  his  writ  at  the  time  when  the  measure  of  damages  was 
ascertained,  and  not  when  the  contract  was  broken.  Suppose, 
for  example,  the  present  plaintiff  had  sold  the  wheat  to  Shepard, 
and  he  had  sold  it  again  to  A.,  and  A.  to  B.,  and  B.  to  C. ; 
then  suppose  C.  to  wait  for  five  years,  and  then  to  bring  an 
action  against  B.  and  recover,  and  that  at  the  end  of  five  years 
more  B.  should  bring  an  action  against  A.,  and  that  A.,  at  the 
end  of  another  five  years,  brought  an  action  against  Shepard,  and 
that  Shepard  took  five  years  more  before  he  brought  his  action 
against  the  present  plaintiff.  Then,  according  to  the  argument, 
each  party  having  acquired  a  new  cause  of  action,  the  present 
plaintiff  might,  twenty-five  years  after  the  original  transaction, 
bring  an  action  against  the  present  defendant.  Now  it  is  by 
putting  an  extreme  case,  that  you  often  try  the  propriety  of 
a  rule.  If  the  plaintiff  in  this  case  had  released  the  defend- 
ant from  the  breaches  of  contract,  that  release  would  have  been 
a  bar  to  the  present  action  for  the  special  damage  subsequently 
accruing ;  and  this  shows  that  the  foundation  of  the  action  is 
the  breach  of  contract.  It  was,  therefore,  from  the  period  when 
the  contract  was  broken,  that  the  cause  of  action  accrued  ;  and 
as  that  happened  more  than  six  years  before  the  commencement 
of  the  present  action,  I  think  the  nonsuit  was  right. 

HoLROYD,  J.  In  this  case,  the  breach  of  the  contract  is  the 
very  gist  of  the  action ;  and  the  reason  why  special  damage  is 
stated,  is  because  mere  collateral  damage  must  be  stated  in  the 
declaration,  in  order  to  entitle  the  plaintiff  to  give  it  in  evidence, 
lest  otherwise  the  defendant  might  be  taken  by  surprise.  It  is 
true,  that  assumpsit  is  a  species  of  action  on  the  case ;  but  it  dif- 
fers materially  from  an  action  on  the  case  founded  on  a  wrong. 
In  the  latter  form  of  action  the  plea  is  not  guilty;  in  the  other, 
it  is  non-assumpsit.    Assumpsit  will  lie  against  executors;  but 
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case  does  not ;  nor  can  assumpsit  be  joined  iv^ith  counts  founded 
upon  a  tort.  It  does  not,  therefore,  follow,  that  because  assump* 
sit  is  an  action  on  the  case,  and  that  special  damage  is  stated, 
that  the  breach  of  contract  is  not  the  gist  of  the  action.  It  is 
said,  however,  that  although  the  action  might  be  maintained  upon 
the  breach  of  promise,  jet  that  the  damage  subsequently  sus- 
tained, forms  a  substantive  ground  of  action :  but  it  cannot  be  so 
considered  in  this  form  of  action.  According  to  that  argument, 
the  action  ought  to  have  been  brought  for  the  tort.  Supposing, 
however,  that  the  pleadings  had  been  differentlv  framed,  I  do 
not  know  that  the  party  would  be  benefited,  for  it  seems  to  me, 
in  this  case,  that  the  damage  has  Sriginated  substantially  out  of 
a  breach  of  contract,  and,  therefore,  the  plaintiff  could  not  have 
gained  any  advantage  by  changing  the  form  of  remedy.  It  is 
sufficient,  however,  to  say,  that  this  action  is  particularly  founded 
on  the  breach  of  contract,  and  that  being  so,  the  nonsuit  was 
right. 

Best,  J.  It  appears  to  me  that  the  terms  of  the  statute  are 
extremely  clear  and  unambiguous.  It  says,  that  the  action  must 
be  brought  .within  six  years  after  the  cause  of  action,  and  not 
after.  The  only  question,  therefore,  is,'  when  the  cause  of  action 
accrued ;  for  the  statute  then  attached.  I  think  that  the  cause 
of  action  accrued  the  moment  the  defendant  failed  to  perform 
that  which  he  agreed  to  do.  Now  he  contracted  to  sell  wheat 
of  a  particular  quality,  and  the  wheat  is,  in  fact,  of  a  diflferent 
quality.  The  cause  of  action  was  therefore  complete,  and  the 
statute  began  to  operate  from  the  time  of  the  delivery  of  the 
wheat.  It  is  said,  however,  that  the  plaintiff  might  have  adopted 
a  different  form  of  action,  and  proceeded  for  the  fraud.  If,  how- 
ever, the  action  had  been  founded  on  fraud,  it  seems  to  me  that 
the  fraud  was  complete  when  the  wheat  was  forwarded  to  Scot- 
land. In  this  case  the  plaintiff  might  have  issued  his  writ  for 
the  purpose  of  keeping  the  action  alive.  The  object  of  the  statute 
of  limitations  was  to  prevent  persons  from  being  charged  with 
claims,  who,  in  consequence  of  the  lapse  of  time,  might  have  no 
means  of  proving  a  discharge.  If  a  party  is  served  with  a  writ, 
he  knows  it  is  necessary  to  preserve  the  evidence ;  and  therefore 
he  is  on  his  guard.  If,  however,  there  be  no  legal  proceedings 
against  him,  he  imagines  that  there  is  no  cause  of  complaint.  If 
a  long  period  of  time  elapse,  his  witnesses  may  die,  and  he  may 
be  unable  to  give  an  answer  to  the  claim.  It  seems  to  me  much 
better  that  parties  should  be  put  to  bring  their  action  as  soon  as 
they  can ;  and,  upon  the  whole,  I  think  that  this  nonsuit  was  right. 

Rule  discharged. 
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BREWSTER  v.  SEWELL.— p.  296. 

There  a  loss  had  been  settled  upon  a  policy  of  insurance  against  firo,  in  the 
year  1813,  and  upon  a  trial  in  1819,  the  plaintiff,  in  an  action  for  libel,  charg- 
ing him  with  baring  made  fraudulent  claims  upon  the  insurance  company, 
witli  respect  to  such  loss,  called  their  agent,  who  stated  that  the  policy  was 
returned  to  him  after  the  fire,  and  that  he  had  it  in  possession  then,  and  after- 
wards, when  the  plaintiff  made  a  larger  insurance  with  the  company ;  that 
upon  the  loss  haying  been  settled,  the  old  policy  became  an  useless  paper; 
that  he  did  not  know  what  had  become  of  it,  but  he  believed  he  had  returned 
it  to  the  plaintiff.  The  clerk  to  the  plaintiff's  attorney  then  proved,  that 
within  a  few  days  of  the  trial,  he  went  to  plaintiff's  house  to  senrch  for 
the  policy,  when  the  plaintiff  showed  every  drawer  where  he  usually  kept  his 
papers;  that  he  examined  such  drawers,  and  every  other  place  where  he 
thought  it  likely  to  find  such  a  paper,  without  finding  it :  Held,  that  this  was 
sufficient  to  entitle  the  plaintiff  to  give  secondary  evidence  of  the  contents  of 
the  policy. 

Action  for  a  libel.  Declaration  stated,  that  the  plaintiff  had 
effected  a  policy  of  insurance  against  fire,  with  the  Essex  In- 
surance Society,  upon  which  a  loss  happened,  and  then  set  forth 
the  libel,  which  charged  the  plaintiff  with  fraud,  in  certain  claims 
made  by  him  in  respect  of  such  loss  by  fire.  Pleas  not  guilty, 
and  a  justification.  At  the  trial  before  Garrow,  Baron,  the  plaiur 
tiff  not  being  able  to  produce  the  original  policy,  gave  the  foir 
lowing  evidence,  with  a  view  to  entitle  him  to  give  secondary 
evidence  of  its  contents.  An  agent  of  the  company  stated,,  that 
in  1813,  there  was  a  fire  in  the  plaintiff's  premises,  and  that  on 
the  day  following  the  fire,  the  policy  was  placed  in  his  hands ; 
that  he  had  it  in  his  possession  at  the  time  of  the  loss,  and  also 
afterwards,  when  the  plaintiff  came  to  make  another  larger  in- 
surance, and  that  upon  that  insurance  being  made,  in  witness's 
opinion  the  original  policy  became  a  useless  paper,  and  that  he 
did  not  know  what  became  of  it  afterwards.  He  had  searched  for 
it,  but  could  not  find  it.  He  rather  thought  he  must  have  returned 
it  to  the  plaintiff,  but  be  was  not  certain.  The  clerk  to  the  plain- 
tiff's attorney  was  then  called,  who  stated,  that  on  a  few  days 
before  the  trial,  he  went  to  the  plaintiff's  bouse  for  the  purpose 
of  searching  for  the  policy  in  question;  that  the  plaintiff  himself 
showed  him  the  drawers  where  his  papers  were,  and  that  the  wit- 
ness minutely  examined  the  drawers,  and  could  not  find  the  po- 
licy ;  they  opened  every  drawer  in  the  place,  and  went  into  an 
old  lumber  room  at  the  top  of  the  house,  examined  some  piles  of 
papers  there,  and  searched  the  iron  chest ;  they  did  not,  however, 
search  the  out-houses,  barns,  hayloft,  or  granary.  Garrow,  Baron, 
was  of  opinion,  at  the  trial,  that  this  was  not  suflScient  evidence 
of  the  destruction  of  the  policy,  so  as  to  let  in  secondary  evidence, 
and  he  nonsuited  the  plaintiff.  A  rule  nisi  having  been  obtained 
in  Michaelmas  term  last,  to  set  aside  this  nonsuit, 

Marryatt  and  JesBop  now  showed  cause.  There  was  no  evi* 
dence  in  this  case  to  show  that  the  policy  had  been  destroyed. 
The  inference  from  the  evidence  rather  was,  that  the  policy  was 
returned  to  the  plaintiff,  and,  therefore,  that  he  still  had  the 
power  to  produce  it.     To  say  that  the  evidence  given  at  the  trial 
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is  sufficient  to  let  in  secondary  evidence,  would  be  to  make  the 
plaintiif  his  own  witness,  in  his  own  cause,  and  that  without  sub- 
jecting him  to  the  obligation  of  an  oath  or  to  cross-examination ; 
and  any  plaintiff  who  discovered  that  a  written  instrument  de- 
clared upon,  varied  from  his  declaration,  might,  to  avoid  a  non- 
suit, cause  a  recent  examination  of  certain  papers  under  his  own 
direction,  not  to  find,  but  to  avoid  finding  the  thing  required. 
This  is  not  like  the  case  of  an  examination  for  title  deeds,  in  the 
known  depository  of  such  instruments,  the  muniment  rooiii  of 
men  of  landed  property ;  nor  like  the  case  of  a  confidential  soli- 
citor, agent,  or  clerk,  or  member  of  a  family,  who  pledges  him- 
self for  the  knowledge  of  the  place,  where  his  principal,  in  the 
course  of  transacting  his  concerns,  was  in  the  habit  of  depositing 
instruments  or  writings  of  the  nature  required.  Rex  v.  Castle- 
ton,  6  T.  R.  236,  is  an  authority  to  show,  that  such  evidence 
would  not  be  sufficient  in  case  of  an  indenture  of  apprenticeship, 
to  let  in  parol  evidence  of  its  contents.  So  also,  in  the  case  of 
an  expired  lease,  it  is  necessary  to  show  that  it  is  destroyed ; 
and  in  Rex  v.  Johnson,  7  East,  66,  where  secondary  evidence 
was  admitted  to  prove  the  contents  of  the  paper,  it  was  shown, 
that  the  paper  was  not  only  useless,  but  the  witness  believed  it 
to  be  lost  or  destroyed ;  and  in  Kensington  v.  Inglis,  8  East, 
278,  similar  evidence  was  given.  Besides,  in  this  case,  the 
^plaintiff  ought,  at  all  events,  to  have  called  the  subscribing  wit- 
.ness  to  the  policy. 

Gumey,  Jfolan^  and  Walford^  contra,  were  stopped  by  the  court. 

Abbott,  C.  J.  All  evidence  is  to  be  considered  with  regard  to 
the  matter  with  respect  to  which  it  is  produced.  Now  it  appears 
to  be  a  very  different  thing,  whether  the  subject  of  inquiry  be  a 
useless  paper,  which  may  reasonably  be  supposed  to  be  lost,  or 
whether  it  be  an  important  document  which  the  party  might  have 
an  interest  in  keeping,  and  for  the  non -production  of  which  no  sa- 
tisfactory reason  is  assigned.  This  is  the  case  of  a  policy  of  insu- 
rance, by  which  a  company  undertook  to  indemrtify  the  plaintiff 
against  losses  by  fire.  A  fire  took  place  and  a  loss  was  paid.  That 
having  taken  place,  the  original  policy  became  mere  waste  paper. 
There  was  no  reason  to  suppose,  that  the  policy  could,  at  any  fu- 
ture time,  be  called  for  to  answer  any  reasonable  purpose  what- 
ever. In  that  respect,  such  a  document  differs  most  essentially 
from  an  indenture  of  apprenticeship.  The  latter  instrument  may 
be  useful,  after  the  apprenticeship  is  expired,  to  entitle-  the  party 
to  the  freedom  of  a  corporation,  or  to  exercise  a  trade,  or  it  may 
be  evidence  of  his  settlement ;  any  of  these  reasons  may  induce 
a  person  to  take  care  of  such  an  instrument.  So,  also,  there  are 
reasons  to  induce  a  person  to  take  care  of  an  expired  lease,  for 
such  an  instrument  may  show  distinctly  the  terms  upon  which  the 
estate  was  held.  There  is  no  rational  ground,  however,  upon  which 
any  person  could  expect  that  such  an  instrument  as  the  pre<sent 
should  have  been  wanted.    This  being  a  case,  therefore,  where  the 
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loss  or  destruction  of  the  paper  may  almost  be  presumed,  very 
slight  evidence  of  its  loss  or  destruction  is  sufficient  Now  here 
the  clerk  of  the  insurance  company  leaves  it  extremely  doubtful 
on  his  testimony,  whether  the  paper  which  was  last  seen  in  his 
hands,  had  been  retained  by  him  or  returned  to  the  plaintiff.  If  it 
were  retained  by  him,  he  has  proved  that  he  searched  for  but  could 
not  find  it  If  it  were  not  retained  by  him,  it  was  probably  deli- 
vered back  to  the  plaintiff.  Nobody  supposed  that  it  was  wanted 
until  the  counsel  suggested  that  it  might  be  required  at  the  trial. 
The  clerk  of  the  plaintiff's  attorney  then  went  to  the  plaintiff's 
house  where  the  pluntiff  himself  showed  him  all  his  drawers  and 
places  where  a  man  might  reasonably  be  supposed  to  keep  his 
papers ;  the  clerk  examines  them  all,  searches  a  pile  of  papers, 
opens  the  iron  chest,  and,  in  short,  he  looks  not  only  in  every 
place  which  the  plaintiff  pointed  out,  but  in  every  place  which  he 
thought,  on  his  view  of  the  premises,  was  likely  to  contain  a  paper 
of  this  description.  Upon  such  evidence,  applied  to  such  a  paper, 
it  does  appear  to  me  \o  be  reasonable  to  presume  that  it  was  lost, 
and  that  the  legal  presumption  is,  that  it  is  absolutely  lost.  If  the 
case  had  not  stopped  there  ;  if  the  plaintiff  had  not  produced  a  copy, 
or  had  given  parol  evidence  of  its  contents,  it  mi^ht  then  have 
been  time  to  inquire,  whether  there  was  a  subscnbing  witness. 
The  party  was  stopped  before  any  secondary  evidence  was  given 
on  the  subject,  it  seems  to  me,  therefore,  that  this  rule  should  b6 
made  absolute. 

Bayley,  J.  I  am  of  the  same  opinion.  There  is  a  great  distinc- 
tion between  useful  and  useless  papers.  The  presumption  of  law 
is,  that  a  man  will  keep  all  those  papers  which  are  valuable  to  him- 
self, and  which  may,  with  any  degree  of  probability,  be  of  any 
future  use  to  him.  The  presumption  on  the  contrary  is,  that  a 
man  will  not  keep  those  papers  which  have  entirely  discharged 
their  duty,  and  which  are  never  likely  to  be  required  for  any  pur- 
pose whatever.  Under  the  circumstances  of  this  case,  and  consi- 
dering the  lapse  of  time  which  has  occurred,  I  should  have 
thought  that  much  less  evidence  would  have  been  sufficient  to  en- 
title the  party  to  give  the  secondary  evidence.  The  policy  in 
question  had  discharged  its  duty  in  1813,  and  a  new  policy  was 
then  granted.  At  that  time  the  policy  in  question  was  removed 
from  the  plaintiff's  house,  where  he  kept  his  valuable  papers. 
Now  for  what  purpose  should  he  afterwards  replace  it  there  ? 
The  presumption  and  the  probability  would  be,  that  it  could  not 
be  of  any  future  use,  and  that  it  would  merely  be  an  incumbrance 
to  the  place  in  which  it  was  put.  I  think  that  the  presumption  of 
law  would  be,  that  after  a  reasonable  lapse  of  time,  such  a  paper 
would  have  ceased  to  have  an  existence ;  because,  in  the  exercise 
of  ordinary  prudence,  a  man  would  not  keep  a  document  of  that 
kind,  but  would  destroy  it.  It  seems  to  me,  therefore,  that  there 
is  abundant  ground  in  this  case  for  letting  in  the  secondary  evi- 
dence. An  indenture  of  apprenticeship  is  one  of  the  muniments 
of  the  party,  relating  to  certam  rights  belonging  to  him,  which  may 
be  varied,  according  as  he  may  prove  that  be  had  an  indenture  or 
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not ;  and  the  probability  would  be,  that  as  there  is  a  reason  why 
it  should  be  taken  care  of,  it  will  not  be  destroyed.  So,  also,  as  to 
expired  leases,  it  is  often  of  great  importance  to  the  lessor,  to  pro- 
duce those  instruments,  to  show  the  terms  of  those  leases,  and 
other  circumstances  connected  with  the  estate ;  they  are  part  of  the 
landlord's  muniments.  The  lessee  also  may,  at  some  distance  of 
time,  be  called  upon  to  account  for  the  muniments  of  his  farm.  1 
am  not  aware  of  any  case  where  a  landlord  has  been  precluded 
from  giving  parol  evidence  of  the  contents  of  a  lease,  when  he  has 
shown  that  he  has  had  his  muniments  destroyed  by  accident,  and 
had  applied  to  the  lessee,  to  know  if  he  had  got  any  counterpart.  I 
do  not  know  that  in  such  a  case  it  must  be  shown,  in  order  to  give 
secondary  evidence,  that  the  lessee  has  searched  in  the  place 
where  he  usually  kept  his  muniments.  I  am,  therefore,  of  opinion, 
that  the  rule  for  a  new  trial  should  be  made  absolute. 

HoLROYD,  J.  I  am  also  of  opinion,  in  this  case,  that  the  secondary 
evidence  ought  to  have  been  received.     It  appears  that  the  docu- 
ment had  for  some  time  become  wholly  useless.     The  contents 
of  the  paper,  at  least  as  far  as  particular  terms  of  the  policy  were 
concerned,  were  perfectly  immaterial.      The  only  question  was, 
whether  it  was  a  policy  upon  the  property  of  a  particular  indivi- 
dual. Now  the  reason  why  the  law  requires  the  original  instrument 
to   be  produced,  is  this,  that  other  evidence   is  not  so   satisfac- 
tory, where  the   original   document  is   in  the   possession  of  the 
party,  and  where  it  is  in  his  power  to  produce  it  or  to  get  it  pro- 
duced, provided  he  gives  notice.     In  either  of  these  cases,  if  he 
does  not  produce  it,  or  take  the  necessary  steps  to  obtain  its  pro- 
duction, but   resorts  to  other  evidence,  the  fair  presumption  is, 
that  the  original  document  would  not  answer  his  purpose,  and  that 
it  would  differ  from  the  secondary  evidence  which  he  gives  with 
respect  to  the  instrument  itself.     The  law,  in  such  case,  requires 
the  original   itself  to  be    produced,  although   it  be    the  general 
rule  of  law,  that  the  best  evidence  is  to  be  produced,  yet  that 
rule  is  not   to  be  taken    literally,  for,  with   respect  to  evidence 
of  a  person  holding  an  office,  such  as  that  of  constable,  it  is  not 
necessary  to  produce  the  actual  appointment.     It  is  sufficient  to 
show,  that  he  is  in  the  exercise  of  the  office.     So,  also,  in  the  case 
of  rectors   and  vicars  sued  for   non-residence,  it  is  sufficient  to 
show,  that  they  have  done  some  of  the  acts  which  such  persons 
are  required  to  do.     It  seems  to  me,  therefore,  that  this  being  a 
useless  instrument,  where  the  particular  terms  of  the  instrument 
are  immaterial,  the  party  cannot  be  presumed  to  have  any  impro- 
per purpose  in  resorting  to  secondary  evidence.     Then  as  to  the 
search  for  the  paper,  I  think,  for  the  reasons  stated  by  the  courts 
that  sufficient  was  done  to  entitle  the  party  to  give  secondary  evi- 
dence. 

Best,  J.  I  am  of  the  same  opinion.  It  is  very  difficult  to  lay 
down  any  general  rule  as  to  the  degree  of  diligence  necessary  to 
be  used  m  searching  for  an  original  document,  to  entitle  the  par^ 
to  give  secondary  evidence  of  its  contents.  That  must  depend, 
in  a  great  measure,  upon  the  circumstances  of  each  particular  case. 
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If  a  paper  be  of  considerable  value,  or  if  there  be  reason  to  sus- 
pect that  the  party  not  producing  it  has  a  strong  interest  which 
would  induce  him  to  withhold  it,  a  very  strict  examination  would 
properly  be  required ;  but  if  a  paper  be  utterly  useless,  and  the 
party  could  not  have  any  interest  'in  keeping  it  back,  a  much  less 
strict  search  would  be  necessary  to  let  in  parol  evidence  of  its  con- 
tents, it  seems  to  me,  however,  in  this  case,  that  sufficient  diligence 
was  used.  Here  the  pi ^ntiff  brings  an  action  for  a  libel,  charging 
him  with  having  defrautied  the  insurance  office.  The  material  fact 
to  be  inquired  into  is,  has  he  cheated  the  insurance  office  ?  and  in 
order  to  show  that  he  has  not,  it  is  necessary,  framed  as  the  plead- 
ings are,  to  produce  the  policy.  The  plaintiff  could  have  no  possi- 
ble interest  in  keeping  it  back,  because  one  of  the  defendants  be- 
ing one  of  the  committee  of  the  society  with  whoin  the  insurance 
was  effected,  he  had  the  means  of  knowing  every  thing  about  it, 
and  of  bringing  forward  a  copy  of  the  original.  I  think,  therefore, 
that  there  was  abundant  proof  of  search  to  let  in  the  secondary 
evidence ;  and  therefore  this  rule  must  be  made  absolute. 

Rule  absolute. 


ILOTT  V.  WILKES.— p.  304. 

A  trespeaeer,  having  knowledge  that  there  are  spring-guna  in  a  wood,  although  he  may 
be  ignorant  of  the  particular  apois  where  they  are  placed,  cannot  maintain  an  action 
for  aij  mjury  received  in  consequence  of  his  accidentally  treading  on  the  latent  wire 
communicating  with  the  gun,  and  thereby  letting  it  off. 

Declaration  stated  that  defendant  was  possessed  of  a  wood 
*alled  Chrishall  Wood,  in  the  county  of  Essex,  over  and  along  a 
certain  part  of  which  there  was  a  right  of  way  for  all  the  king's  sub- 
jects on  foot,  in  the  day  and  at  other  times ;  and  that  defendant, 
before  the  committing  of  the  grievances,  had  set  a  certain  spring- 
gun,  charged  vaXh  gunpowder  and  leaden  shot,  in  a  certain  part 
of  said  wood  and  premises,  near  those  parts  over  which  the  right 
of  way  extended,  with  a  certain  wire  communicating  with  the  lock 
and  other  parts  of  the  spring-gun,  by  the  treading  on  or  touch- 
ing of  which  wire,  the  said  gun  could  be  let  off  and  fired,  with,  in- 
tent to  lacerate,  wound,  and  injure  persons  coming  into  that  part 
of  the  wood  where  the  gun  was  set  and  placed ;  and  that  the  wire 
was  laid  across  in  the  day  time  as  well  as  the  night  time  ;  and  that 
it  was  the  duty  of  the  defendant  not  to  have  permitted  the  said  gun 
to  remain  so  loaded  and  charged,  and  with  the  said  wire  communi- 
cating with  the  lock  and  other  parts  thereof,  without  causing  no- 
tice to  be  given  to  persons  passing  along  the  said  wood  in  the  day 
time,  of  the  said  guti  being  so  situate  and  placed,  and  of  the  direc- 
tion and  place  where  the  said  wire  so  communicating  with  the  lock 
and  other  parts  thereof,  was  placed,  in  order  to  prevent  persons 
through  ignorance  treading  on  or  touching  the  wire  so  communi- 
cating with  the  lock,  and  thereby  letting  off  the  gun  and  being  in- 
jured by  the  discharge ;  that  defendant  wilfully,  negligently,  and 
with  the  intent  aforesaid,  permitted  the  said  gun  to  remain  in  a 
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part*of  the  wood,  loaded,  &c.,  with  the  wire  communicating,  &c., 
without  giving  notice  to  persons  passing  along  the  wood  in  the 
day  time,  of  the  direction  or  places  in  which  the  wire  communica- 
ting with  the  lock  was  placed  or  laid,  by  means  whereof  plaintiff, 
being  in  the  said  part  of  the  wood  in  the  day  time,  and  not  having 
any  knowledge,  notice,  or  warning  of  the  place  or  direction  where 
the  wire  communicating,  &c.,  was  laid  or  placed,  trod  upon  and 
touched  the  wire  communicating  with  the  lock,  and  by  reason 
thereof  the  gun  went  off  and  discharged  several  shot,  and  plzfintiff 
was  thereby  injured.  The  second  and  third  counts  did  not  differ* 
substantially  from  the  first.  The  fourth  count  charged,  that  de- 
fendant suffered  the  spring-guns  to  remain  loaded  in  the  wood, 
&c.,  without  taking  due  and  proper  means  to  prevent  persons  in 
the  wood  from  being  injured  thereby,  by  reason  whereof  plaintiff 
was  injured.  The  fifth  count  stated,  that  the  defendant  knowing- 
ly, wrongfully,  and  unlawfully,  permitted  a  spring-gun,  loaded, 
&c.,  to  remain  so  loaded,  &c.,  by  means  whereof  plaintiff,  not  know- 
ing, and  not  being  able  to  perceive  where  the  wire  was  placed,  in 
the  day  time  unavoidably  trod  upon  the  wire,  by  which  the  gun 
was  fired,  &c.  The  sixth  count  charged  the  defendant  with  havmg 
unlawfully  placed  the  guns  in  the  wood,  without  any  sufficient  or 
legal  notice  to  his  majesty's  subjects ;  and  that  plaintiff,  being  a 
liege  subject,  and  not  being  able  to  perceive  where  the  gun  or 
spring-wire  was,  did,  unknowingly,  for  want  of  sufficient  legal  no- 
tice, tread  upon  the  wire,  &c.  The  seventh  count  stated,  that  de- 
fendant, wrongfully  and  maliciously,  placed  in  certain  lands  a 
spring-gun,  loaded,  &c. ;  and  that  plaintiff,  in  walking  and  passing 
along  the  said  land,  unknowingly  trod  upon  the  wire,  &c.  Plea, 
not  guilty.  At  the  trial  before  Garrow,  Baron,  at  the  last  Summer 
assizes  for  the  county  of  Essex,  the  following  facts  were  given  in 
evidence :  The  defendant  was  the  owner  of  Chrishall  Wood,  con- 
sisting of  fifty  or  sixty  acres ;  and  by  his  order,  nine  or  ten  spring- 
guns  were  set  there.  Several  boards  were  affixed,  containing  no- 
tice to  the  public  that  such  instruments  were  so  placed.  There 
formerly  had  been  a  path  on  the  outside  of  the  wood,  but  it  had 
not  been  used  for  some  years.  The  plaintiff,  on  the  occasion  in 
question,  accompanied  by  another  person,  went  out  in  the  day  time 
for  the  purpose  of  gathering  nuts,  and  proposed  to  his  companion 
to  enter  Chrishall  Wood.  The  latter,  however,  refused,  unless 
the  plaintiff  would  go  fii*st ;  and  he  then  told  plaintiff  that  spring- 
guns  were  set  there.  They  both,  however,  entered  the  wood, 
and  the  plaintiff  received  the  injury  which  was  the  subject  of  the 
action,  in  consequence  of  treading  on  the  wire  communicating  with 
the  spring-gun.  Upop  these  facts,  the  learned  judge  considering 
that  this  involved  the  same  question  which  was  under  the  consid- 
eration of  the  court  of  Common  Pleas,  in  Dean  v.  Clayton^  di- 
rected the  jury  to  find  a  verdict  for  the  plaintiff,  and  reserved  to 
the  defendant  liberty  to  move  to  enter  a  nonsuit.  The  jury  as- 
sessed the  damages  at  50/. ;  and  found,  that  at  the  time  of  the  in- 
jury, there  was  not  any  footpath  near  the  place  in  question ;  that 
the  plaintiff  was  not  in  the  exercise  of  any  right  of  path,  but  was 
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gathering  nuts;  and  that  he  had  knowledge  and  notice  that 
spring-guns  were  placed  in  the  wood.  And  a  rule  nisi  for 
entering  a  nonsuit  having  been  obtained  in  last  Michaelmas 
term, 

AdolphuB,  Bowling^  and  Chitty^  showed  cause.     In  this  case, 
the  defendant,  if  present,  would  not  have  been  justified  in  shoot- 
ing a  mere  trespasser :  he  could  only  use  as  much  force  as  was 
necessary  to  prevent  the  trespass,  or  its  continuance.   If  that  be  so, 
the  maxim  of  law  applies  here,  that  a  man  shall  do  not  indirectly 
that  which  he  cannot  do  directly.    The  circumstance  of  the  plain- 
tiff 's  having  notice  that  the  guns  were  fixed  in  this  wood,  can  make 
no  difference ;  for,  if  the  defendant  had  himself  stood  at  the  entrance 
with  a  loaded  gun,  and  given  notice  to  a  trespasser  that  he  would 
shoot  at  him  if  he  entered,  suoh  an  act  would  not  therefore  be 
justifiable.  If,  indeed,  the  notice  had  pointed  out  the  particular  spot 
where  the  wire  communicating  with  the  gun  was  placed,  and  the 
trespasser  had  gone  to  that  spot  where  the  danger  was  inevitable, 
and  trod  upon  the  wire,  the  firing  off  the  gun  would  have  been 
his  own  act,  and  not  the  act  of  the  person  who  placed  it  there ; 
but  where  a  party  enters  upon  a  space  of  sixty  acres,  knowing 
only  that  some  spring-guns  are  there  placed,  he  does  so  with  a 
well-grounded  expectation  that  he  may  avoid  a  partial  danger. 
The  firing  off  the  gun,  in  such  a  case,  by  the  accidental  treading 
on  a  latent  wire,  cannot  be  considered  as  his  act.     This  forms  a 
distinction  between  this  case  and  that  of  a  trespasser  climbing  a 
wall,  on  the   top  of  which   are  fixed  spikes  or  broken  glass. 
There  he  knows  that  he  must,  in  every  part,  meet  with  the  instru- 
ment of  mischief.     In  this  case,  it  is  possible  that  he  may  meet 
with  it,  but  it  is  probable  that  he   may  not.     The  immediate 
cause  of  the  mischief  here  is  latent.     The  case  of  a  ferocious 
dog  kept  for  the  protection  of  property,  is  distinguishable  on 
this  ground,  that  the  dog  is  capable  of  moving  to  any  part  of  the 
premises,  and  therefore  may  be  considered  as  present  in  every 
part ;  and  therefore,  the  danger,  in  that  case,  is  inevitable.     In 
Jay  v.  Whitjieldy  tried  before  Richards,  C.  B.,  at  the  Warwick 
gummer  assizes,  1817,  the  plaintiff,  a  boy,  having  entered  the 
defendant's  premises  for  the  purpose  of  cutting  a  stick,  was  shot 
by  a  spring-gun,  for  which  injury  he  recovered  120Z.  damages, 
and  no  attempt  was  afterwards  made  to  set  aside  that  verdict. 
In  Dean  v.  Clayton,  2  Marsh.  577,  1  B.  Moore,  203,  the  Court 
of  Common  Pleas  were  equally  divided  upon  the  general  ques- 
tion.    Upon  that  it  is  sufficient  to  say,  that  the  law  has  assigned 
certain  specific  remedies   for  the  protection  of  property ;    and 
even  if  they  were  insufficient,  it  is  not  competent  to  an  individual 
to  have  recourse  to  a  contrivance,  the  effect  of  which  may  be  to 
inflict  wounds,  or  even  death,  upon  a  mere  trespasser. 

Abbott,  C.  J.     We  are  not  called  upon  in  this  case  to  decide 
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the  general  question,  whether  a  trespasser  sustaining  an  injury 
from  a  latent  engine  of  mischief,  placed  in  a  wood  or  in  grounds 
where  he  had  no  reason  to  apprehend  personal  danger,  may  or 
may  not  maintain  an  action.  That  question  has  been  the  subject 
of  much  discussion  in  the  court  of  Common  Pleas,  and  great  dif- 
ference of  opinion  has  prevailed  in  the  minds  of  the  learned 
judges,  whose  attention  was  there  called  to  it.  Nor  are  we  called 
upon  to  pronounce  any  opinion  as  to  the  inhumanity  of  the  prac- 
tice, which  in  this  case  has  been  the  cause  of  the  injury  sustained 
by  the  plaintiff.  That  practice  has  prevailed  extensively  and  for 
a  long  period  of  time,  and  although  undoubtedly  I  have  formed 
an  opinion  as  v'>  its  inhumanity,  yet  at  the  same  time  I  cannot 
but  admit  that  r"»peated  and  increasing  acts  of  aggression  to 
property  may  perhaps  reasonably  call  for  increased  means  of 
defence  and  protection.  I  believe  that  many  persons  who  cause 
engines  of  this  description  to  be  placed  in  their  grounds  do  not 
do  so  with  the  intention  of  injuring  any  one,  but  really  believe 
that  the  notices  they  give  of  such  engines  being  there,  will 
prevent  any  injury  from  occurring,  and  that  no  person  who  sees 
the  notice  will  be  weak  and  foolish  enough  to  expose  himself  to 
the  perilous  consequences  likely  to  ensue  from  his  trespass.  In 
this  case  it  is  found  by  the  jury  that  the  plaintiff  actually  knew 
that  spring-guns  were  set  in  this  wood.  Now,  sitting  in  a  court 
of  law,  we  cannot  say  that  an  action  may  be  maintained  against 
the  defendant  for  doing  an  act  like  the  one  in  question,  if  it  be 
not  in  itself  unlawful.  The  jury  have  found  that  the  plaintiff 
(before  he  entered  the  wood)  knew  that  engines  like  that  by 
which  he  suffered  in  consequence  of  his  trespass  were  placed 
there ;  to  him,  therefore,  they  ceased  to  be  latent  engines  of 
mischief;  and  the  degree  of  injury  sustained  cannot  vary  the 
case  in  principle.  The  court,  therefore,  cannot  hold  that  this 
action  is  maintainable,  unless  they  are  also  prepared  to  say,  that 
any  trespasser  who  should  hurt  himself  by  coming  in  contract, 
in  the  dark,  with  spikes  or  broken  glass  stuck  on  a  wall,  which 
at  that  time  would  be  invisible,  could  maintain  an  action  against 
the  owners,  in  a  case  where  it  appeared  that  he  had  had  a 
previous  opportunity  of  observing  in  broad  daylight  that  such 
means  of  mischief  were  placed  upon  the  wall.  But  in  that  case 
I  believe  no  lawyer  will  argue  that  an  action  could  be  maintained. 
I  am  not  able  to  distinguish  this  case  from  that  which  I  have 
put.  Considering  the  present  action  merely  on  the  ground  of 
notice,  and  leaving  untouched  the  general  question  as  to  the 
liability  incurred  by  placing  such  engines  as  these  where  no 
notice  is  brought  home  to  the  party  injured,  I  am  of  opinion  that 
this  action  cannot  be  maintained. 

Bayley,  J.  Nothing  that  falls  from  me  shall  have  a  tendency 
to  encourage  the  practice,  which,  to  a  certain  extent,  has  pre- 
vailed, of  setting  these  engines  for  the  protection  of  property, 
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the  consequence  of  which  sometimes  has  been  to  cause  great 
bodily  injury  to  persons  entirely  ignorant  of  the  existence  of 
engines  of  this  description.     Such  instruments  may  be  undoubt- 
edly placed  without  any  intention  of  doing  injury,  and  for  the 
mere  purpose  of  protecting  property  by  means  of  terror ;  and  it 
is  extremely  probable  that  the  defendant  in  this  case  will  feel 
as  much  regret  as  any  man  for  the  injury  which  the  plaintiff  has 
sustained,  and  that  he  will  render  to  the  party  as  much  com- 
pensation as  he  ought  without  compromising  the  question  of  law, 
and  without  admitting  it  as  a  matter  of  obligation  upon  him, 
that  he  is  bound  to  make  a  compensation  for  the  injury  through 
the  medium  of  a  suit  at  law.     This  is  a  case  in  which  the  plain- 
tiff had^otice  that  there  were  spring-guns  in  the  wood.     The 
declaration  states,  that  the  plaintiff  had  no  notice  of  the  places 
or  of  the  direction  in  which  the  guns  themselves  were  placed,  or 
where  the  wires  communicating  with  the  guns  were  placed  ;  but 
it  is  not  necessary  to  give  notice  to  the  public  that  guns  are 
placed  in  such  particular  spots  in  such  particular  fields ;  for  that 
would  deprive  the  property  of  the  intended  protection.     It  is 
sufficient  for  a  party  generally  to  say  "  There  are  spring-guns  in 
this  wood ;"  and  if  another  then  takes  upon  himself  to  go  into  the 
wood,  knowing  that  he  is  in  the  hazard  of  meeting  with  the  injury 
which  the  guns  are  calculated  to  produce,  it  seems  to  me  that  he 
does  it  at  his  own  peril,  and  must  take  the  consequences  of  his 
own  act.     The  maxim  of  law,  volenti  non  fit  injuria,  applies  ;  for 
he  voluntarily  exposes  himself  to  the  mischief  which  has  happened. 
He  is  told  that  if  he  goes  into  the  wood  he  will  run  a  particular 
risk,  for  that  in  those  grounds  there  are  spring-guns.     Notwith- 
standing that  caution,  he  says,  "  I  will  go  into  the  wood,  and  I 
will  run  the  risk  of  all  consequences.**     Has  he  then  any,  right, 
after  he  has  been  distinctly  apprised  of  his  danger,  to  bring  an 
action  against  the  owner  of  the  soil  for  the  consequences  of  his 
own  imprudent  and  unlawful  act  ?     I  think  not,  for  he  had  no 
right  to  Ater  the  wood ;  and,  in  so  doing,  he  became  a  trespasser 
and  a  wrong-doer.    It  has  been  said  that  these  guns  were  wrong- 
fully and  unlawfully  placed  in  the  wood.     Now  let  us  inquire 
whether  it  was  unlawful  or  not ;  one  of  the  tests  of  trying  that 
question  is  this :  Does  the  law  punish  a  man  for  the  mere  act  of 
putting  these  instruments  upon  his  own  premises  ?    Is  he  indict- 
able for  it  ?     For  that  is  the  criterion  by  which  we  are  to  judge 
of  the  legality  of  this  act.    If  it  could  be  made  out  as  an  abstract 
position  of  law,  that  the  defendant  is  liable  to  be  indicted  for 
setting  spring-guns  in  his  premises,  then,  perhaps,  whether  he 
puts  up  notices  or  not,  he  might  not  have  any  defence ;  for,  not- 
withstanding the  notices,  he  would  be  liable  for  the  consequences 
of  an  unlawful  act.     But  if  it  cannot  be  shown  that  it  is  an  un- 
lawful act  to  set  these  spring-guns,  it  seems  to  me  that  the  de- 
fendant was  at  liberty  to  do  it.     At  the  same  time  he  would  bo 
liable  for  a  civil  injury  produced  from  want  of  caution  on  his 
VOL.  V.  24  Q  2 
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part  to  guard  against  such  an  injury ;  for  although  it  may  be 
lawful  to  put  these  instruments  on  a  man's  own  ground,  yet 
as  they  are  calculated  to  produce  great  bodily  injury  to  innocent 
persons  (for  many  trespassers  are  comparatively  innocent)  it  is 
necessary  to  give  as  much  notice  to  the  public  as  you  can,  so  as 
to  put  people  on  their  guard  against  the  danger.     This  decla- 
ration is  founded  upon  the  ground,  that  such  is  the  law  upon  the 
subject ;  for  the  first  count  states,  that  the  defendant  set  the  guns 
there  without  giving  notice  of  their  place  and  direction.     Then 
another  count  states,  that  the  guns  were  set  there  without  giving 
proper  notice  where  the  wires  which  communicated  with  the  guns 
were  placed.     Another  count  states,  that  they  were  placed  w^ith- 
out  sufficient  and  proper  notice  to  all  his  majesty's  gubjects. 
The  declaration,  therefore,  assumes  the  law  to  be,  not  that  the 
mere  act  of  placing  these  guns  in  a  man's  own  ground  is  illegal 
and  punishable  by  indictment,  but  that  a  party  doing  that  act 
may  be  liable  to  an  action,  provided  he  does  not  take  due  and 
proper  means,  by  giving  notice,  to  prevent  the  injury  which  those 
engines  are  calculated  to  produce.     Where  a  man,  however,  is 
actually  apprised  before  he  enters  that  the  guns  are  there,  he 
cannot  afterwards  complain  that  there  has  not  been  a  proper 
and  sufficient  notice  given.     The  case  of  a  man  keeping  on  his 
own  premises  a  furious  dog,  or  bull,  is  to  a  certain  degree  ana- 
logous to  this.    Suppose  such  a  person  were  to  give  a  notice  that 
in  his  premises  there  is  a  furious  bull,  and  that  it  is  dangerous 
for  any  person  to  enter,  and  a  wrong-doer,  who  had  read  this 
notice,  enters,  and  the  bull  attacks  him,  it  is  clear  that  he  could 
maintain  no  action  for  the  consequences  of  his  own  act.     So, 
also,  if  a  trespasser  enters  into  the  yard  of  another,  over  the 
entrance  to  which  notice  is  given,  that  there  is  a  furious  dog 
loose,  and  that  it  is  dangerous  for  any  person  to  enter  in  with- 
out one  of  the  servants  or  the  owner.     If  the  wrong-doer,  hav- 
ing read  that  notice,  and  knowing,  therefore,  that  he  is  likely 
to  be  injured,  in  the  absence  of  the  owner  enters  the  yard,  and 
is  worried  by  the  dog  (which  in  such  a  case  would  be  a  mere 
engine  without  discretion),  it  is  clear  that  the  party  could  not 
maintain  any  action  for  the  injury  sustained  by  the  dog,  be- 
cause the  answer  would  be,  as  in  this  case,  that  he  could  not 
have  a  remedy  for  an  injury  which  he  had  voluntarily  incurred. 
If,  indeed,  the  master  had  been  upon  the  spot  at  the  time,  and 
had  seen  the  dog  running  towards  the  man,  it  would  have  been 
his  duty  to  have  done  all  in  his  power  to  prevent  the  animal 
from  worrying  him,  and  if  he  had  not  so  done,  the  party  injured 
might  have  had  a  right  of  action.     I  am,  therefore,  of  opinion, 
on  the  ground  of  notice  only,  that  this  action  is  not  main- 
tainable. 

IIOLROYD,  J.    I  am  of  opinion  that  this  action  is  not  maintaina- 
ble, on  the  ground  th^t  the  plaintiff  had  notice  that  the  spring- 
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guns  were  placed  in  the  wood  in  question.  I  do  not  consider  it 
necessary  that  he  should  have  notice  of  the  precise  spot  in  which 
the  spring-guns  were  placed.  It  is  sufficient,  in  the  present  case, 
that  he  had  notice  generally  that  they  were  placed  in  the  ground 
in  question.  The  mere  act  of  placing  spring-guns  in  a  man  s  own 
ground  is  not  of  itself  unlawful.  It  is  not  an  indictable  offence, 
nor  will  it  subject  a  party  to  an  action,  unless  some  injurious  con- 
sequences result  from  it.  If  any  such  consequence  result,  it  may 
perhaps  form  the  subject  of  an  action.  Without  giving  any  de- 
cided opinion  upon  that  point,  but  assuming,  for  the  present,  that 
that  would  be  so,  it  seems  to  me  that  a  party  having  express  nor 
tice>that  the  spring-guns  were  placed  in  a  particular  ground,  and 
entering  upon  that  place  as  a  trespasser,  stands  in  a  very  different 
situation  ;  for  if  the  placing  of  the  spring-guns  be  not  of  itself  an 
unlawful  act,  and  only  becomes  so  in  respect  of  the  consequences 
which  result  from  it,  the  party  who  so  enters,  with  full  knowledge 
of  the  danger,  is  himself  the  cause  of  the  mischief  that  ensues, 
and  falls  within  the  principle  of  law,  volenti  non  fit  injuria  ;  for  as 
he  knew  that  the  spring  guns  were  placed  there,  he  can  have  no 
right  of  action  for  an  injury  which  resulted  from  his  own  act 
alone.  The  only  doubt  which  I  have  entertained  during  the 
course  of  the  argument  arises  out  of  that  maxim  of  law,  that  a 
man  cannot  do  that  indirectly  which  he  cannot  do  directly.  I  am 
now,  however,  satisfied,  thai  that  principle  has  no  application  to 
the  present  case,  where  the  plaintiff  had  express  notice  that  thp 
spring-guns  were  placed  on  the  premises  into  which  he  wrongfully 
entered ;  for  in  that  case  the  act  of  firing  off  the  gun,  which  was 
the  cause  of  the  injury,  was  his  act,  and  not  the  act  of  the  person 
who  placed  the  gun  there.  If,  indeed,  a  party  who  had  no  notice, 
had  gone  into  the  grounds,  aUhough  he  would  be  a  trespasser, 
the  act  of  firing  off  the  gun,  by  treading  accidentally  on  the  wires, 
would  not,  in  consequence  of  those  wires  being  latent,  be  con- 
sidered his  own  act ;  but  he  would  be  a  mere  instrument  of  pro- 
ducing that  which  resulted  from  a  prior  act  done  by  another.  If 
one  person  makes  use  of  another,  who  is  a  mere  instrument,  to  do 
any  act,  the  thing  done  is  the  act,  not  of  him  who  is  merely  the 
instrument,  but  of  the  person  who  uses  him  as  such  instrument. 
Thus,  if  a  roan  induces  a  madman  to  inflict  wounds  upon  the  per- 
son of  another  from  which  death  comes,  in  point  of  law,  that  is 
not  considered  the  act  of  the  madman,  but  the  act  of  the  person 
inciting  him.  The  madman  is  considered  a  mere  instrument,  and 
the  other  person,  though  not  present  at  the  time  of  the  act  done, 
is  indictable  for  murder  as  a  principal  (although,  generally  3peak- 
ing,  to  make  a  person  a  principal  in  murder  he  must  be  present 
at  the  time);  the  reason  of  which  is,  that  the  act  done  is  consid- 
ered as  the  act  of  the  person  who  causes  it,  and  he  is  considered 
as  virtually  present  at  the  time  of  doing  it,  and  the  madman  as  a 
mere  instrument  in  his  hands.  So  it  is  in  a  case  where  one  per- 
son secretly  mixes  poison  with  food,  for  the  purpose  of  the  poison 
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being  ignorantly  taken  in  the  food  by  another.  Now,  in  the  pre- 
sent case,  in  order  to  make  the  firing  off  of  this  gun  the  act  of  the 
person  who  placed  it  there,  we  must  consider  him  as  doing  in- 
directly the  same  thing  as  if  he  had  taken  up  the  gun  at  the  time 
and  shot  the  plaintiff;  and  we  must  consider  the  latter  as  a  mere 
instrument,  and  not  as  an  actor ;  but,  in  my  opinion,  the  plaintiff 
in  this  case  was  not  an  instrument,  but  an  actor.  If  he  had  seen 
the  wires  and  trod  on  them  with  the  intention  of  firing  off  the  gun, 
it  is  clear  that  that  would  have  been  his  own  act.  Here,  he  entered 
the  wood  with  full  notice  that  those  engines  were  placed  there, 
and  with  the  knowledge,  therefore,  that  the  danger  was  unavoida- 
ble. So  far  as  he  was  concerned,  the  cause  of  the  mischief  c6uld 
not  be  considered  as  latent,  and  the  act  of  letting  off  the  gun, 
which  was  the  consequence  of  his  treading  on  the  wire,  must  be 
considered  wholly  as  his  act,  and  not  the  act  of  the  person  who 
placed  the  gun  there.  If,  indeed,  the  defendant  had  been  present, 
and  had  seen  a  trespasser  enter,  and  had  the  means  of  preventing 
the  injury,  and  had  not  done  all  in  his  power  to  prevent  it,  un- 
questionably it  might  have  been  considered  as  proceeding  from 
his  own  act ;  but  in  the  present  case  he  was  absent,  and  had  not 
the  means  of  averting  the  mischief;  and,  therefore,  the  maxim  of 
law,  that  a  man  cannot  do  that  indirectly  which  he  cannot  do 
directly,  is  not  applicable  to  the  present  case.  Indeed,  that  maxim 
would  equally  apply  to  a  case  where  a  person  kept  a  ferocious 
bull  in  his  grounds,  where  other  persons  were  used  to  resort.  (See 
Brock  V.  Copeland^  1  Esp.  Ni.  Pri.  Rep.  204.)  In  such  a  case, 
if  there  was  no  notice,  and  a  trespasser  was  to  enter  and  be  gored, 
an  action  would  lie  for  the  injury ;  but  if  public  notice  were  given, 
and  it  could  be  shown  that  the  trespasser  knew  that  such  a  dan- 
gerous animal  was  there,  and  with  that  knowledge  was  hardy 
enough  to  run  the  risk,  it  is  perfectly  clear  that  he  could  support 
no  action.  I  am,  therefore,  of  opinion,  that  this  action  is  not 
maintainable,  on  the  ground  that  the  damage  sustained  has  been 
produced  by  the  plaintiff's  own  wilful  act. 

Best,  J.  The  act  of  the  plaintiff  could  only  occasion  mere 
nominal  damage  to  the  wood  of  the  defendant.  The  injury  that 
the  plaintiff's  trespass  has  brought  upon  himself  is  extremely  se- 
vere. In  such  a  case,  one  cannot,  without  pain,  decide  against 
the  action.  But  we  must  not  allow  our  feelings  to  induce  us  to 
lose  sight  of  the  principles  which  are  essential  to  the  rights  of 
property.  The  prevention  of  intrusion  upon  property  is  one  of 
these  rights,  and  every  proprietor  is  allowed  to  use  the  force  that 
is  absolutely  necessary  to  vindicate  it.  If  he  uses  more  force  than 
is  absolutely  necessary,  he  renders  himself  responsible  for  all  the 
consequences  of  the  excess.  Thus,  if  a  man  comes  on  my  land,  I 
cannot  lay  hands  on  him  to  remove  him,  until  I  have  desired  him 
to  go  off.  If  he  will  not  depart  on  request,  I  cannot  proceed  im- 
mediately to  beat  him,  but  must  endeavour  to  push  him  off.  If  he 
is  too  powerful  for  me,  I  cannot  use  a  dangerous  weapon,  but 
must  first  call  in  aid  other  assistance.  I  am  speaking  of  out-door 
property,  and  of  case?  in  which  no  felony  is  to  be  apprehended. 
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It  is  evident,  also,  that  this  doctrine  is  only  applicable  to  trespasses 
committed  in  the  presence  of  the  owner  of  the  property  tres- 
passed on.  When  the  owner  and  his  servants  are  absent  at  the 
time  of  the  trespass,  it  can  only  be  repelled  by  the  terror  of  spiing- 
guns,  or  other  instruments  of  the  same  kind.  There  is,  in  such 
cases,  no  possibility  of  proportioning  the  resisting  force  to  the 
obstinacy  and  violence  of  the  trespasser,  as  the  owner  of  the  close 
may  and  is  required  to  do  where  he  is  present.  There  is  no  dis- 
tinction between  the  mode  of  defence  of  one  species  of  out-door 
property  and  another  (except  in  cases  where  the  taking  or  break- 
mg  into  the  property  amounts  to  felony.)  If  the  owner  of  woods 
cannot  set  spring-guns  in  his  woods,  the  owner  of  an  orchard,  or 
of  a  field  with  potatoes  or  turneps,  or  any  other  crop  usually  the 
object  of  plunder,  cannot  set  them  in  such  field.  IIow  then  are 
these  kinds  of  property  to  be  protected,  at  a  distance  from  the 
residence  of  the  owner,  in  the  night,  and  in  the  absence  of  his 
servants  ?  It  has  been  said,  that  the  law  has  provided  remedies 
for  any  injuries  to  such  things  by  action.  But  the  offender  must 
be  detected  before  he  can  be  subjected  to  an  action,  and  the  ex- 
pense of  continual  watching  for  this  purpose  would  often  exceed 
the  value  of  the  property  to  be  protected.  If  we  look  at  the  sub- 
ject in  this  point  of  view,  we  may  find,  amongst  poor  tenants,  who 
are  prevented  from  paying  their  rents  by  the  plunder  of  their 
crops,  men  who  are  more  objects  of  our  compassion,  than  the 
wanton  trespasser,  who  brings  on  himself  the  injury  which  he  suf- 
fers. If  an  owner  of  a  close  cannot  set  spring-guns,  he  cannot 
put  glass  bottles  or  spikes  on  the  top  of  a  wall,  or  even  have  a 
savage  dog,  to  prevent  persons  from  entering  his  yard.  It  has 
been  said  in  argument,  that  you  may  see  the  glass  bottles  or 
spikes;  and  it  is  admitted,  that  if  the  exact  spot  where  these  guns 
are  set,  was  pointed  out  to  the  trespasser,  he  could  not  maintain 
any  action  for  the  injury  he  received  from  one  of  them.  As  to 
seeing  the  glass  bottles  or  spikes,  that  must  depend  on  the  circum- 
stance whether  it  be  light  or  dark  at  the  time  of  the  trespass.  But 
what  difference  does  it  make,  whether  the  trespasser  be  told  the 
gun  is  set  in  such  a  spot,  or  that  there  are  guns  in  different  parts 
of  such  a  field,  if  he  has  no  right  to  go  on  any  part  of  that  field  ? 
It  is  absurd  to  say  you  may  set  the  guns,  provided  you  tell  the 
trespasser  exactly  where  they  are  set,  because  then  the  setting 
them  could  answer  no  purpose.  My  brother  Bayley  has  illustratea 
this  case,  by  the  question  which  he  asked,  namely,  can  you 
indict  a  man  for  putting  spring-guns  in  his  enclosed  field  ?  I  think 
the  question  put  by  lord  C.  J.  Gibbs,  in  the  case  in  the  Common 
Pleas,  a  still  better  illustration,  viz.  can  you  justify  entering  into 
enclosed  lands,  to  take  away  guns  so  set  ?  If  both  these  questions 
must  be  answered  in  the  negative,  it  cannot  be  unlawful  to  set 
spring-guns  in  an  enclosed  field,  at  a  distance  from  any  road,  giv- 
ing such  notice  that  they  are  set,  as  to  render  it,  in  the  highest 
degree,  probable,  that  all  persons  in  the  neighbourhood  must  know 
that  they  are  so  set.  Humanity  requires  that  the  fullest  notice 
possible  should  be  given,  and  the  law  of  England  will  not  sane- 
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tion  what  is  inconsistent  with  humanity.  It  has  been  said,  in 
argument,  that  it  is  a  principle  of  law,  that  you  cannot  do,  indi- 
rectly, what  you  are  not  permitted  to  do  directly.  This  princi* 
pie  is  not  applicable  to  the  case.  You  cannot  shoot  a  man  that 
comes  on  your  land,  because  you  may  turn  him  off  by  means  less 
hurtful  to  him ;  and,  therefore,  if  you  saw  hiin  walking  in  your 
field,  and  were  to  invite  him  to  proceed  on  his  walk,  knowing  that 
he  must  tread  on  a  wire,  and  so  shoot  himself  with  a  spring-^n, 
you  would  be  liable  to  all  the  consequences  that  would  follow. 
The  invitation  to  him  to  pursue  his  walk  is  doing,  indirectly, 
what,  by  drawing  the  trigger  of  a  gun  with  your  own  hand,  is 
done  directly.  But  the  case  is  just  the  reverse ;  if,  instead  of  in- 
viting him  to  walk  on  your  land,  you  tell  him  to  keep  off,  and 
warn  him  of  what  will  follow  if  he  does  not.  It  is  also  said,  that 
it  is  a  maxim  of  law,  that  you  must  so  use  your  own  property  as 
not  to  injure  another's.  This  maxim  I  admit,  but  I  deny  its  ap- 
plication to  the  case  of  a  man  who  comes  to  trespass  on  my  pro- 
perty. It  applies  only  to  cases  where  a  man  has  only  a  transient 
property,  such  as  in  the  air  or  water,  that  passes  over  his  land, 
and  which  he  must  not  corrupt  by  nuisance ;  or  where  a  man  has 
a  qualified  property,  as  in  land  near  another's  ancient  windows, 
or  in  land  over  which  another  has  a  right  of  way.  In  the  first 
case,  he  must  do  nothing  on  his  land  to  stop  the  light  of  the  win- 
dows, or  in  the  second,  to  obstruct  the  way.  This  case  has  been 
argued,  as  if  it  appeared  in  it,  that  the  guns  were  set  to  preserve 
game,  but  that  is  not  so ;  they  were  set  to  prevent  trespasses  on 
the  lands  of  the  defendant.  Without,  however,  saying  in  whom 
the  property  of  game  is  vested,  I  say,  that  a  man  has  a  right  to 
keep  persons  off  his  lands,  in  order  to  preserve  the  same.  Much 
money  is  expended  in  the  protection  of  game,  and  it  would  be 
hard,  if,  in  one  night,  when  the  keepers  are  absent,  a  gang  of 
poachers  might  destroy  what  has  been  kept  at  so  much  cost.  If 
you  do  not  allow  men  of  landed  estates  to  preserve  their  game, 
you  will  not  prevail  on  them  to  reside  in  the  country.  Their 
poor  neighbors  will  thus  lose  their  protection  and  kind  offices ; 
and  the  government,  the  support  that  it  derives  firom  an  indepen- 
dent, enlightened,  and  unpaid  magistracy. 

Rule  absolute. 
Marryat  then  stated,  that  the  defendant  waved  all  claim  to  costs. 


HOWE  V.  PALMER— p.  321. 

Where  a  vendee  verbally  agreed,  at  a  public  market,  with  the  agent  of  the  vendor  to  par- 
chase  twelve  basbela  of  tares  (then  in  vendor*8  possession,  constituting  part  of  a  larger 
quantity  in  bulk),  to  remain  in  vendor*s  possession  till  called  for,  and  the  agent,  on  hit 
return  home,  measured  the  twelve  bushels,  and  set  them  apart  for  the  vendor:  Held, 
that  this  did  not  amount  to  an  acceptance  by  the  latter,  so  as  to  take  the  case  out  of 
the  17th  section  of  the  statote  of  frauds. 

Declaration  stared  that  defendant  bargained  for  and  bought 
of  the  plaintiff^  and  that  plaintiff  sold  to  defendant  12  bushels  of 
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winter  tares  at  the  price  of  1/.  per  bushel,  to  be  delivered  by 
plaintiiT  to  the  defendant  within  a  reasonable  time,  and  to  be  paid 
for  on  delivery,  and  in  consideration  thereof,  and  that  plaintiff 
had  proniised  to  deliver  same,  defendant  promised  to  accept  the 
same,  &c.  Breach,  that  defendant  would  not  accept.  Plea,  gene- 
ral issue.  At  the  trial  before  Garrow,  B.,  at  the  last  assizes  for  the 
county  of  Essex,  it  appeared  that  plaintiff,  the  grower  of  the 
tares,  resided  at  Pergo  in  Essex,  and  that  in  August,  1818,  he  sent 
his  nephew,  who  managed  his  farm,  to  Romford  market  with  a 
sample.  The  defendant  there  verbally  a^ed  to  buy  12  bushels 
at  1/.  per  bushel,  and  to  send  to  the  plaintiff's  farm  at  Pergo  to 
fetch  them  away.  The  sample  was  offered  him,  but  he  declined 
biking  it,  saying  that  he  had  seen  the  tares  on  plaintiff's  premises, 
and  that  he  had  no  immediate  use  for  them,  and  therefore  request- 
ed that  they  might  remain  there  until  he  wanted  to  sow  them, 
which  was  agreed  to.  The  plaintiff's  nephew,  on  his  return  from 
Romford,  measured  out  the  12  bushels  and  set  them  apart  in  the 

i plaintiff's  granary,  and  orders  were  given  that  they  should  be  de- 
ivered  to  defendant  when  he  should  call  for  them.  It  was  ob- 
jected at  the  trial,  that  there  being  no  note  or  memorandum  in 
writing,  this  contract  was  void  by  the  statute  of  frauds.  The 
learned  judge  reserved  the  point,  and  the  plaintiff  had  a  verdict 
with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  A  rule 
nisi  having  been  obtained  for  that  purpose  in  last  Michaelmas 
term, 

Marryat  and  Walford  now  showed  cause.  There  was  a  suffi- 
cient delivery  to  take  this  case  out  of  the  statute  of  frauds.  By 
the  express  terms  of  the  contract  the  tares  were  to  remain  in 
the  possession  of  the  seller  till  the  buyer  sent  for  them,  and  they 
were  separated  from  the  bulk  and  measured  out  immediately 
after  the  sale  by  the  nephew  of  the  plaintiff.  Inasmuch  as  the 
plaintiff  had  seen  the  tares  in  bulk,  and  had  bought  only  12 
bushels,  and  directed  that  they  should  remain  in  the  plaintiff's 
possession  till  called  for,  he  must  be  taken  to  have  given  an  im- 
plied authority  to  the  plaintiff's  nephew  as  his  agent  to  measure 
out  the  quantity,  and  that  act  of  measuring  must  be  considered 
as  an  act  done  by  the  buyer :  and  consequently  an  acceptance 
on  his  part.  There  was,  therefore,  a  constructive  delivery,  and 
the  only  delivery  that  could  be  made  by  the  seller  consistently 
with  the  terms  of  his  contract.  In  Elmore  v.  Stone^  1  Taunt. 
458,  the  purchaser  of  a  horse  from  a  horse  dealer  desired  him  to 
keep  the  horse  at  livery  for  him,  and  the  horse  dealer  removed 
the  horse  from  his  sale  stable  to  another,  and  that  was  holden  a 
sufficient  delivery  tp  take  the  case  out  of  the  statute,  and  Heath, 
J.  then  stated  that  if  goods  ordered  at  a  shop  to  be  left  till  called 
for  are  weighed  out  or  measured,  that  is  a  sufficient  delivery. 
In  Chaplin  v.  Rogers,  1  East,  192,  which  was  a  sale  of  a  stack  of 
hay  on  the  spot  where  the  stack  stood,  there  was  no  actual  de- 
livery, but  the  fact  of  the  vendee  having  sold  part  of  it  to 
another,  by  whom,  though  against  the  vendee's  approbation,  it 
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was  taken  away,  was  held  sufficient  to  warrant  the  jury  in  find- 
ing a  delivery  to  and  acceptance  by  the  vendee. 

Lawes,  Serjt.,  contra,  was  stopped  by  the  Court. 

Abbott,  C.  J.  The  statute  of  frauds  is  one  of  the  most  im- 
portant and  beneficial  statutes  to  be  found  in  the  books.  One  of 
its  objects  was  to  require  written  testimony  or  memorials  of  con- 
tracts such  as  are  required  by  the  laws  of  most  countries.  The 
words  of  the  17th  section  are  these,  "  no  contract  for  the  sale  of 
any  goods,  wares,  and  merchandises,  for  the  price  of  10?.  sterling 
or  upwards,  shall  be  allowed  to  be  good,  except  the  buyer  shall 
accept  part  of  the  goods  so  sold,  and  actually  receive  the  same 
or  give  something  in  earnest  to  bind  the  bargain,  or  in  part  of 
payment,  or  that  some  note  or  memorandum  in  writing  of  the 
said  bargain  be  made  and  signed  by  the  parties  to  be  charged  with 
such  contract,  or  their  agents  thereunto  lawfully  authorized." 
Now  in  this  case  there  has  been  no  note  in  writing  of  the  con- 
tract, and  there  has  been  nothing  given  in  earnest  or  in  part  pay- 
ment. Unless,  therefore,  the  buyer  has  accepted  and  received 
part  of  the  goods  so  sold,  this  case  is  within  the  statute,  and  no 
action  can  be  brought  on  the  verbal  contract  entered  into  between 
the  parties.  Then  the  question  is,  has  the  buyer  accepted? 
Now,  if  he  had  once  accepted,  he  could  not  afterwards  make  any 
objection,  even  if  it  turned  out  that  the  tares  did  not  correspond 
with  the  sample.  But  it  is  clear  that  he  had  a  right  to  make  any 
objection  at  the  time  when  they  were  tendered  to  him  for  accept- 
ance. If  the  defendant  in  this  case  had  gone  to  the  plaintiff's 
granary  to  demand  the  tares,  and,  upon  inspection,  had  discover- 
ed that  they  did  not  correspond  with  the  sample,  it  is  impossible 
to  say  that  he  might  not  then  have  made  the  objection.  And  if  so, 
it  is  clear  that  there  was  no  previous  acceptance  on  his  part.  I, 
therefore,  think  that  this  case  comes  within  the  very  words  of 
this  statute,  to  which  we  ought  to  give  full  effect,  and  not  to  suffer 
its  beneficial  provisions  to  be  evaded  by  subtle  distinctions. 

Bayley,  J.  I  am  of  the  same  opinion.  I  think  the  safest 
rule  to  follow  is  to  adhere  closely  to  the  words  of  the  statute. 
The  two  cases  cited  are  distinguishable  from  this ;  for,  in  Chap- 
lin V.  Rogers^  the  jury  thought  that  there  was  sufficient  evidence 
to  draw  the  conclusion  of  an  actual  acceptance,  inasmuch  as  the 
vendee  had  dealt  with  the  hay  as  his  own.  In  Elmore  v.  Stone^ 
the  buyer  directed  expense  to  be  incurred :  and  the  directing  of 
that  expense  was  considered  evidence  of  an  acceptance  on  his 
part.  That  case  goes  as  far  as  any  case  ought  to  go,  and  I  think 
we  ought  not  to  go  one  step  beyond  it.  There  is  this  distinction 
between  that  case  and  this,  that  there  an  expense  was  incurred 
on  account  and  by  the  direction  of  the  buyer :  here  there  is  none. 
But  I  must  say,  however,  that  I  doubt  the  authority  of  that  de- 
cision. This  case  is  clearly  within  the  statute,  and  the  rule 
must  be  made  absolute. 

HoLROYD,  J.  I  am  of  the  same  opinion.  In  this  case  there 
has  been  no  actual  receipt  of  any  part  of  the  goods  sold  within 
the  usual  meaning  of  the  term,  and  I  think  that  what  has  been 
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done  ought  not  to  be  considered,  in  point  of  law,  as  an  accept- 
ance. For,  supposing  that  it  was  made  part  of  the  contract  in 
this  case,  that  the  seller  should  set  apart  and  measure  the  thing 
sold ;  that  would  not  make  the  act  of  measuring  amount  to  a 
Tirtual  acceptance,  or  receipt  of  the  goods  by  the  buyer.  For 
if  they  were  measured  by  the  seller  only,  that  would  not  prevent 
the  buyer,  when  he  inspected  them,  from  objecting  either  to  the 
quantum  or  quality  of  the  goods.  And  unless  it  would  amount 
to  that,  it  does  not  appear  to  me  to  be  an  actual  acceptance  or 
receipt  of  the  goods.  And  supposing  it  not  to  be  part  of  the 
contract,  but  that  directions  were  given  at  the  time  by  the  buyer 
to  the  seller's  agent  to  measure  the  goods  for  him,  that  would 
not  make  him  the  agent  of  the  buyer  so  far  as  to  make  that  act' 
amount  to  an  acceptance  on  his  part.  For  an  authority  to  mea- 
sure the  goods  would  not  give  him  authority  as  agent  to  accept. 
The  buyer  might  afterwards  object  that  the  articles  did  not  cor- 
respond with  the  terms  of  the  contract.  This  case  differs  from 
that  of  Elmore  v.  St<me ;  for  there  it  was  agreed  between  the 
parties  that  the  horse  should  be  transferred  from  the  sale  to  the 
livery-stable,  and  an  expense  was  incurred  by  the  purchaser  for 
the  keep,  which  could  not  be  unless  the  horse  was  supposed  to 
have  come  into  his  possession.  I  think,  therefore,  that  as  there 
was  no  acceptance  by  the  buyer,  this  case  falls  within  the  words 
of  the  statute,  and  that  the  rule  must  be  made  absolute. 

Best,  J.  I  am  of  the  same  opinion.  So  far  from  being  dis- 
posed to  restrain  the  provisions  of  this  statute,  I  should  be  in- 
clined to  extend  them.  In  this  case,  I  think  that  the  plaintiff 
is  prevented  from  recovering,  both  by  the  spirit  and  the  very 
letter  of  the  act.  The  spirit,  I  take  to  be  this,  that  a  contract 
shall  not  be  binding,  unless  there  be  some  act  done  which  di- 
rectly shows  an  acceptance  on  his  part.  Now  there  is  no  such 
act  done  in  the  present  case,  and  I  think,  in  all  cases,  it  is  better 
to  adhere  to  the  words  of  the  statute,  unless  we  plainly  see  that 
the  words  used  do  not  express  the  meaning  of  the  legislature. 
Here,  it  appears  to  me  that  they  do  plainly  express  the  meaning 
of  the  legislature,  and  that  this  case  is  within  the  very  words  of 
the  statute.     The  rule,  therefore,  must  be  made  absolute. 

B^ule  absolute  for  entering  a  nonsuit,  (a) 

(a)  See  Atiey  t.  Enury,  4  M.  &  S.  262.  Alexander  t.  Comber,  1  H.  Bl.  20. 
And  Selw.  N.  P.  Stat,  of  Frauds. 


DOE  on  the  Demise  of  BINGHAM  and  Others,  v.  CART- 
WRIGHT.— p.  826. 

Where,  upon  the  letting  of  premises  to  a  tenant,  a  memorandum  of  agreement 
WM  drawn  up,  the  terms  of  which  were  read  over  and  assented  to  by  him,  and 
it  was  then  agreed  that  he  should,  on  a  ftiture  day,  bring  a  surety  and  sign 
the  agreement,  neither  of  which  he  ever  did :  Held,  that  the  meniornjulum 
was  not  an  agreement,  but  a  mere  unaccepted  proposal,  and  that  the  term^ 
of  the  letUng  therefore,  might  be  proved  by  parol  evidence. 

VOL.  V.  25  R 
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This  was  an  ejectment  tried  before  Richardson,  J.,  at  the 
last  assizes  for  the  county  of  Worcester.  The  bailiff  proved, 
that  on  Lady-day,  1818,  he  agreed  that  the  land  in  question 
should  be  let  to  the  defendant,  and  that  he  should  sign  an  agree- 
ment with  a  surety.  A  memorandum  of  agreement  was  drawn 
up :  the  terms  were  read  over  to  the  defendant,  and  he  assented 
to  them.  However,  he  never  signed  the  agreement,  or  brought 
any  surety.  A  notice  to  quit  was  served  before  Midsummer-day, 
1818,  to  quit  at  the  Lady-day  following.  It  was  objected,  that 
the  terms  of  the  tenancy,  the  time  at  which  it  was  to  commence 
and  end,  ought  to  be  proved  by  the  written  memorandum,  drawn 
up  by  the  witness,  and  assented  to  by  the  defendant.  The 
learned  Judge  was  of  that  opinion,  and  nonsuited  the  plaintiff; 
but  reserved  liberty  to  move  to  enter  a  verdict.  A  rule  nisi 
having  been  obtained  for  that  purpose  in  last  Michaelmas  term, 
W,  U.  Taunton  now  showed  cause,  and  cited  Doe  v.  Morris^ 
12  East,  237,  and  contended,  that  the  written  memorandum  was 
the  best  evidence  of  the  terms  of  the  holding. 

Abbott,  C.  J.  I  think,  that  in  this  case,  there  never  existed 
any  written  agreement  between  the  parties.  The  paper  referred 
to  at  the  trial  would  not  become  an  agreement,  till  the  defendant 
had  brought  a  surety  and  executed  it.  It  contained  a  mere  pro- 
posal ;  and,  upon  the  evidence,  it  appears  to  have  been  an  unac- 
cepted proposal.  The  defendant  might  have  been  turned  out  of 
the  premises  without  any  notice  to  quit ;  and  there  could,  there- 
.fore,  be  no  necessity  for  producing  this  memorandum. 

Rule  absolute. 

Puller  and  Campbell  were  in  support  of  the  rule. 


FOURDRINIER  v.  BRADBURY.— p.  328. 

'  The  fact  •f  a  canse  being  in  the  written  list  at  Xiei  Prius,  is  notice  to  the  attor- 
ney that  it  may  be  tried  at  any  time  in  the  coarse  of  the  day  ;  and,  therefore, 
where  a  cause  had  been  for  several  days  in  that  list,  and  was  at  length  tried 
out  of  its  order,  as  an  undefended  cause,  in  the  absence  of  the  defendant's 
attorney,  the  Cotirt  granted  a  new  trial  only  on  payment  of  costs. 

"This  cause  was  tried  as  an  undefended  cause  on  the  last 
:day  of  the  London  sittings  after  Trinity  term.  It  appeared 
•  upon  the  affidavits,  that  the  cause  had  been  entered  as  a 
cause  ready  for  trial  for  several  days,  in  the  lists  put  up  on 
the  outside  of  the  Court.  On  the  day  of  the  trial,  the  special 
jury  causes  having  been  disposed  of,  this  was  taken  (out  of 
its  course)  as  an  undefended  cause.  The  defendant's  attorney 
swore,  that  thirty  causes  then  stood  before  it  in  the  paper, 
and,  that  he  always  meant  to  defend  the  cause;  that  he  had 
delivered  a  brief  to  counsel;  and  that,  on  the  morning  in 
question,  he  was  present  at  the  sitting  of  the  Court,  and  finding 
several  special  jury  causes  appointed,  and  so  many  common  jury 
causes,  which  in  their  regular  order,  must  have  been  tried  before 
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this,  he  went  away,  and  returned  again  at  two  o'clock,  when  he 
found  that  this  cause  had  been  tried. 

Grumey  and  F.  Pollock  contended,  that  there  should  be  a  new 
trial,  upon  payment  of  costs  only ;  inasmuch  as  the  cause  had 
been  entered  for  trial  for  so  many  days,  in  the  written  paper 
fixed  on  the  outside  of  the  Court,  and  that  was  notice  to  the  de- 
fendant's attorney  that  it  might  be  tried  on  any  one  of  those  days. 

D,  F.  «7bne«,  •contra.  The  defendant  had  not  given  the  plain- 
tiff any  reason  to  believe  that  he  did  not  mean  to  defend  the 
cause ;  and  it  ought  not,  therefore,  to  have  been  taken  out  of  its 
regular  order.  If  the  modern  practice  of  posting  up  lists  for 
the  day  had  never  been  introduced,  it  could  not  have  been  con- 
tended that  the  defendant  was  bound  to  be  ready  before  the 
court  reached  the  cause  in  its  regular  order.  The  meaning  of 
that  list  was  merely  to  give  notice  that  such  causes  may  be  tried 
on  that  day,  and  to  release  from  attendance  persons  engaged  in 
causes  not  contained  in  that  list. 

Abbott,  C.  J.  The  circumstance  of  the  cause  being  in  the 
list  of  the  day,  is  sufficient  notice  that  it  may  be  tried  in  the 
course  of  the  day,  at  any  time,  or  in  any  order  that  circum- 
stances might  render  most  convenient  It  is  not  expressly  stated 
when  the  brief  was  delivered  to  counsel,  or  when  the  subpoena 
was  issued ;  and  it  is  consistent  with  the  affidavit  that  both  might 
have  been  done  after  the  cause  was  actually  tried.  As  it  is  not 
sworn  at  what  titne  the  brief  was  delivered  to  counsel,  and  as 
the  defendant  was  bound  to  be  ready  at  any  time  in  the  day  on 
which  the  cause  might  have  been  called  on,  a  new  trial  can  only 
be  granted  upon  the  terms  of  paying  the  costs  of  the  former  trial. 

Rule  absolute  on  payment  of  costs. 


SARAH  PARTON,  v.  JOSEPH  WILLIAMS,  JOHN  PHIPPS, 
BENJAMIN  GOUGH,  and  RICHARD  COOPER.— p.  330. 

A  constable  acting  under  a  warrant  commanding  him  to  take  the  goods  of  A., 
takes  the  goods  of  B.,  believing  them  to  belong  to  A. :  Held,  that  he  was 
entitled  to  the  protection  of  the  stat.  24  G.  2,  o.  44,  s.  8,  and  that  an  action 
against  him  must  be  brought  within  six  calendar  months. 

Trespass  for  taking  plaintiff's  goods  and  chattels;  Plea,  not 
guilty.  At  the  trial  before  Richardson,  J.,  at  the  last  Salop  as- 
sizes, the  material  question  of  fact  was,  whether  the  property 
seized,  which  was  the  stock  of  a  farm  at  Little  Wenlock,  belonged 
to  the  plaintiff,  who  was  the  widow  of  a  former  lessee,  or  to 
William  Parton,  her  eldest  son.  The  jury,  after  much  contradic- 
tory evidence,  found  a  verdict  for  the  plaintiff.  It  appeared  that 
William  Parton,  having  served  the  office  of  overseer,  was  139Z. 
in  arrear,  upon  the  balance  of  accounts.  The  two  first-named 
defendants,  Williams  and  Phipps,  were  the  succeeding  overseers. 
The  goods  in  question  were  seized  in  September,  1816,  under  a 
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warrant  of  distress  issued  by  two  justices.     The  defendant  Gough 
was  constable  of  Little  Wenlock,  and  the  defendant  Cooper  acted 
in  aid  of  the  other  three.     It  was  objected  at  the  trial,  that  the 
action  could  not  be  supported:  first,  because  it  had  not  been 
brouij^ht  within  six  calendar  months  after  the  act  committed  ;  and 
secondly,  because  there  had  not  been  any  previous  demand  of  a 
copy  of  the  warrant.     The  learned  Judge  reserved  these  points  ; 
and  in  last  Michaelmas  term,  a  rule  nisi  for  entering  a  nonsuit 
was  obtained  on  the  former  ground  only,  the  Court  being  clearly 
of  opinion,  that  the  constable,  not  having  acted  in  obedience  to 
the  warrant,  which  directed  him  to  take  the  goods  of  William 
Parton  only,  the  magistrate  could  not  be  responsible,  and  there- 
fore there  was  no  necessity  for  demanding  a  copy  of  the  warrant. 
Jervis^  W.  E.  Taunton^  and  Puller^  now  showed  cause.    This 
case  is  not  within  the  24  G.  2,  c.  44,  s.  8 ;  for  the  constable, 
here,  was  not  acting  in  obedience  to  the  warrant  of  any  magis- 
trate.    By  section  6  of  that  statute,  no  action  is  to  be  brought 
against  any  justice,  constable,  headborough,  or  other  officer,  or 
against  any  person  or  persons  acting  by  his  order  and  in  his  aid, 
for  anything  done  in  obedience  to  any  warrant  under  the  hand 
or  seal  of  any  justice  of  the  peace,  until  demand  hath  been  made 
of  the  perusal  or  copy  of  the  warrant,  &c. ;  and  it  then  directs, 
that  if  any  action  shall  afterwards  be  brought  against  such  con- 
stable, without  making  the  justice  a  defendant,  the  constable, 
upon  producing  the  warrant  at  the  trial,  shall  be  entitled  to  a 
verdict,  notwithstanding  the  defect  of  jurisdiction  in  the  justice; 
and  that,  if  the  action  be  brought  jointly  against  the  justice  and 
the  constable,  then,  on  proof  of  the  warrant,  the  jury  shall  find 
for  the  constable,  notwithstanding   the   defect  of  jurisdiction. 
The  8th  section  then  enacts,  that  no  action  shall  be  brought 
against  any  justice  of  the  peace  for  anything  done  in  the  execu- 
tion of  his  office ;  or  against  any  constable,  headborough,  or  other 
officer  or  person  acting  as  aforesaid^  unless  commenced  within 
six  calendar  months  after  the  act  committed*     Now,  the  words 
**  acting  as  aforesaid,"  refer  to  the  words  in  the  former  section, 
that  is,  "acting  in  obedience  to  the  warrant  of  a  magistrate;" 
and  those  words  must  be  considered  as  incorporated  in  the  8th 
section.     It  is  clear,  in  this  case,  that  the  defendants  did  not  act 
in  obedience  to  the  warrant  of  any  magistrate.     They  are,  con- 
sequently, not  within  the  meaning  of  the  8th  section ;  and  the 
action  is  well  brought  after  a  lapse  of  six  months.     Money  v. 
Leach,  3  Burr.  1742,  Bell  v.  Oakley,  2  M.  &  S.  259,  and  Milton 
v.  ChreeUj  6  East,  233,  are  authorities  to  show  that  constables 
and  other  officers  are  not  entitled  to  the  protection  of  the  statute, 
unless  they  act  in  obedience  to  the  warrant  of  a  magistrate.     It 
is  true,  that  in  those  cases,  the  question  arose  upon  the  6th  sec- 
tion of  the  statute;  but  that  can  make  no  difference,  for  the  8th 
section  was  intended  only  to  limit  the  time  of  bringing  actions 
against  officers  acting  under  the  circumstances  mentioned  in  the 
6th  section.     In  Fostlethwaite  v.  CHbson,  3  Esp.  226,  the  ques- 
tion arose  upon  the  8th  section ;  and  it  was  held,  that  a  constable 
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acting  without  any  warrant  did  not  fall  within  it.  Lord  Ken- 
ton expressly  says,  that  the  statute  applied  to  cases  only  where 
there  has  been  a  warrant  granted  by  a  justice  of  the  peace,  and 
the  constable  has  acted  under  it. 

Pearson  and  Campbell^  contra,  were  stopped  by  the  Court. 

Abbott,  C.  J.  The  legislature  manifestly  had  very  different  ob- 
jects in  view  in  the  6th  and  8th  sections  of  the  statute  upon  which 
the  present  question  arises.  By  the  common  law,  an  officer  who 
merely  executed  the  warrant  of  a  magistrate,  was  answerable  for 
the  consequences,  if  the  magistrate  acted  without  authority.  One 
object,  therefore,  of  the  legislature  was  to  relieve  the  officer  from 
that  inconvenience,  and  to  provide  that  if  he  acted  in  obedience  to 
the  warrant  of  the  magistrate,  he  should  be  protected.  That  was 
the  object  of  the  6th  section,  which  makes  it  necessary  to  demand 
a  copy  of  the  warrant  from  the  officer  before  he  can  be  sued.  If 
he  gives  that  copy,  although  the  party  may  be  entitled  to  an  ac- 
tion against  the  magistrate,  yet,  if  he  joins  the  officer  in  it,  the 
production  of  the  warrant  will  be  a  protection  to  the  latter,  and 
will  entitle  him  to  a  verdict.  The  6th  section  is,  therefore,  ob- 
Tiously  intended  to  protect  the  officer  in  those  cases  only  where 
the  justice  remains  liable.  And  it  is  necessary,  in  order  to  bring 
the  oflScer  within  it,  that  he  should  act  most  strictly  in  obedience 
to  his  warrant.  And  in  that  case  the  statute  gives  him  an  abso- 
lute protection  at  whatever  time  the  suit  may  be  brought  against 
him.  To  give  him  any  further  protection,  when  he  has  so  acted, 
does  appear  to  me  to  be  wholly  useless.  For  I  cannot  understand 
why  a  limitation  of  time  is  to  be  imposed  upon  any  action  which 
the  legislature  has  declared  not  to  be  maintainable  at  all.  The  8th 
section  must,  therefore,  have  a  very  different  object  in  view.  It 
enacts  *'  that  no  action  shall  be  brought  against  any  justice  of  the 
peace  for  any  thing  done  in  the  execution  of  his  office,  or  against 
any  constable,  headborough,  or  other  officer  or  person,  acting  as 
aforesaid,  unless  within  six  calendar  months  after  the  act  commit- 
ted." The  justice,  therefore,  is  protected  absolutely,  unless  the 
action  be  brought  within  that  period  of  time  ;  he  has  the  benefit 
of  that  statutable  limitation  for  whatever  he  may  do  in  the  execu- 
tion of  his  office,  although  he  may  do  something  not  authorised 
by  law.  This  provision,  therefore,  is  evidently  mtended  for  the 
benefit  of  persons  who  intend  to  act  right,  but  by  mistake  act 
wrong.  The  section  then  proceeds  to  state,  "  or  against  any  con- 
stable, headborough,  or  other  officer  or  person,  acting  as  afore" 
Azuf."  And  it  has  been  argued  that  these  latter  words  imply  that 
the  officer  must  be  acting  in  obedience  to  the  warrant  to  be  enti- 
tled to  the  protection.  But  I  am  of  opinion  that  they  are  to  be 
taken  as  equivalent  to  those  words  of  the  6th  section,  acting  by 
his  order  and  in  his  aid."  In  which  case  they  are  coupled  with 
the  antecedent  word  "  person"  alone.  I  have  already  assigned 
the  reasons  which  induce  me  to  think  that  this  provision  cannot 
be  confined  to  cases  within  the  protection  of  the  6th  section.  It 
may,  perhaps,  be  too  much  to  say  that  it  wdl  apply  in  all  cases 
where  the  officer  may  have  acted  in  what  he  may  have  supposed  to 
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have  been  the  due  execution  of  his  duty.  It  is,  however,  unneces- 
sary to  decide  that  point  here.  Nor  is  it  necessary  to  pronounce  any 
opinion  upon  the  case  of  Postlethwaite  v.  Gibson^  where  lord  Ken- 
yon  thought  that  unless  the  officer  had  a  warrant,  he  was  not  pro- 
tected by  the  8th  section.  If  it  were  necessary  to  determine  whether 
a  constable,  who  without  a  warrant  acts  in  the  execution  of  his  office, 
and  in  the  discharge  of  his  ordinary  duty,  be  entitled  to  the  protec- 
tion of  this  statute,  I  should  wish  for  further  time  to  consider  of  it. 
But  in  Postlethwaite  v.  Gibson  the  constable  was  not  acting  in 
the  execution  of  his  ordinary  duty ;  for  it  is  no  part  of  that  duty 
to  arrest  a  man  for  a  felony,  upon  the  order  of  a  private,  indivi- 
dual. Any  person  who  is  not  a  constable  may  equally  do  it ;  but 
both  do  it  at  their  peril.  If  it  turn  out  that  the  party  arrested 
has  committed  a  felony,  then  they  are  justified.  Here,  however, 
the  constable  had  a  warrant,  directing  him  to  take  the  goods  of 
William  Parton.  He  went  to  the  house  where  he  really  supposed 
those  goods  were  to  be  found,  and  it  occupied  a  jury  a  very  con- 
siderable time  to  decide  whether  he  was  mistaken  or  not ;  he 
meant,  therefore,  to  obey  the  warrant ;  and,  as  far  as  he  was  con- 
cerned, he  was  acting  bona  fide  in  obedience  to  it.  It  afterwards, 
however,  turned  out  that  the  goods  belonged  to  the  plaintiff;  and, 
therefore,  he  was  not  obeying  the  warrant  of  the  justice  so  as  to 
make  the  justice  responsible.  As  I  consider,  however,  that  the 
8th  section  was  intended  to  give  a  benefit  in  addition  to  that  given 
by  the  6th  section,  it  appers  to  me  that  this  case  falls  within 
it.  And  I  think,  also,  that  the  officer,  as  far  as  regards  himself, 
and  as  far  as  regards  the  law  which  protected  him,  may  be  consi- 
dered as  having  acted  bona  fide  in  obedience  to  the  warrant  which 
he  had  received.  This  action  ought,  therefore,  to  have  been  brought 
within  the  period  of  six  months.  And  the  rule  for  entering  a 
nonsuit  must  be  made  absolute. 

Bayley,  J.  When  a  constable  is  acting  bona  fide,  and  with  an 
honest  opinion  that  he  is  discharging  his  duty,  and  that  he  is  act- 
ing at  the  very  time  in  obedience  to  the  warrant  of  a  magistrate, 
I  am  of  opinion  that  he  is  entitled  to  the  protection  of  the  8th 
section  of  the  statute.  The  6th  and  8th  sections  contain  provi- 
sions of  a  very  different  kind.  The  8th  section  was  intended  to 
give  a  protection  to  the  constable,  which  he  was  not  entitled  to 
by  the  6th ;  and  the  court,  therefore,  are  authorised  to  lay  out  of 
their  consideration  the  cases  of  Money  v.  Leach^  and  Miltxm  v. 
Green,  The  6th  section  is  shortly  this :  if  the  act  be  done  in  obedi- 
ence to  the  warrant,  it  is  identified  with  that  of  the  justice,  and  he 
alone  shall  be  responsible  for  it.  If  a  copy  of  the  warrant  is  given, 
the  justice  may  be  made  either  a  sole  defendant  or  a  co-defendant ; 
but  the  party  can  only  recover  against  the  justice.  That  section 
must  of  necessity,  therefore,  be  confined  to  that  description  of 
cases  in  which  the  consta^l**  acts  strictly  within  the  limits  of  the 
authority  communicated  to  nim  by  the  magistrate ;  in  which  case, 
if  the  action  is  maintainable  at  all,  it  is  maintainable  against  the 
justice.  If  an  officer,  therefore  confines  himself  within  the  limits 
of  the  warrant,  he  has  an  effectual  protection  under  the  6th  sec- 
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Son.  There  could  then  be  no  reason  for  providing  that  an  action, 
in  which  the  defendant  is  not  liable  at  all,  should  be  brought 
within  a  limited  time.  The  8th  section  was  intended  to  give  a 
protection  to  the  justice,  and  also  to  the  constable  and  officers 
where  they  or  any  of  them  have  acted  beyond  the  extent  of  their 
duty ;  and  it  provides  that  all  actions  shall  be  brought  within  six 
months,  in  order  that  the  matter  shall  be  tried  promptly  after  the 
transaction  has  occurred,  and  when  the  circumstances  are  fresh 
in  the  recollection  of  witnesses.  The  words  of  that  section  are, 
"that  no  action  shall  be  brought  against  any  justice  of  the  peace 
for  any  thing  done  in  the  execution  of  his  office."  Now  similar 
words  are  used  in  the  first  section  of  the  act,  which  provides 
"  that  no  writ  shall  be  sued  out  against  a  justice  for  anything 
done  by  him  in  the  execution  of  his  office,  unless  notice  in  writ- 
ing be  given."  That  section  has  been  held  to  extend  to  cases 
where  the  justice  has  honestly  and  bona  fide  supposed  that  he  was 
acting  in  the  execution  of  his  office,  but  has  in  fact  exceeded  his 
authority.  I  remember  a  case  where  an  action  was  brought  against 
a  mac^strate  who  had  seized  a  horse  and  cart,  on  the  ground  that 
the  driver  was  riding  on  the  shafts  in  the  king's  highway.  It 
turned  out,  however,  that  the  cart  was  standing  still  at  the  time 
he  was  on  the  shaAs ;  and  the  court  were  of  opinion  that  he  could 
not  be  considered  as  riding  on  the  shafts  within  the  meaning  of 
the  act  of  parliament.  An  action  was  then  brought  against  the 
magistrate,  but  no  previous  notice  was  given,  and  the  court  were 
of  opinion  that  as  the  magistrate  bona  nde  believed  that  he  was 
in  the  execution  of  his  duly,  he  was  within  the  protection  of  the 
first  section  ;  and  Weller  v.  Toke^  9  East,  364,  is  an  authority  to 
the  same  effect.  Inasmuch,  therefore,  as  the  same  words  used  in 
the  former  part  of  this  act  of  parliament  have  been  held  to  give 
to  a  magistrate  who  really  believed  that  he  was  acting  in  the  exe- 
cution of  bis  duty,  but  in  fact  was  acting  illegally,  the  protection 
intended  by  the  legislature,  they  must  have  the  same  meaning  in 
this  section.  And  if  the  justice  be  protected,  the  legislature  must 
have  intended  to  give  equal  protection  to  the  constable  and  offi- 
cers ;  for  it  is  but  just  that  where  any  injury  is  said  to  be  commit- 
ted by  a  person  upon  whom  the  law  casts  a  burdensome  office,  that 
he  should  be  called  upon  to  answer  for  it  within  a  reasonable 
time.  In  Postkthtoaite  v.  Gibson  the  opinion  intimated  by  lord 
Kenyon  does  not  go  to  an  extent  materially  to  benefit  the  plaintiff 
in  this  case.  All  that  lord  Kenyon  could  be  understood  to  have 
said  is  this,  that  inasmuch  as  the  defendant  had  not  a  warrant, 
and  as  he  was  not  acting  on  his  own  view,  he  was  not  acting  in 
his  character  of  a  constable ;  and,  therefore,  was  not  entided  to 
the  protection  of  the  8th  section  of  the  act.  That  also  was  a  mere 
nisi  prius  decision,  and  the  plaintiff  was  ultimately  nonsuited  ;  so 
that  there  was  no  opportunity  of  bringing  the  question  before  the 
court.  For  these  reasons,  it  appears  to  me  that  the  officer  is  en- 
titled to  the  protection  of  this  section  of  the  statute,  provided  he 
acts  bona  fide  in  his  character  of  officer,  and  under  a  belief  that 
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he  is  discharging  the  duty  with  which  he  is  invested  ;  and  I,  there- 
fore, think  that  this  rule  must  be  made  absolute. 

HoLROYD,  J.  The  words  of  the  8th  section  ought  not,  as  it  ap- 
pears to  me,  to  receive  the  construction  which  has  rightly  been 
given  to  the  6th  section  ;  because  there  are  words  in  the  section 
upon  which  that  confined  construction  depends  which  are  not  to 
be  found  in  the  8th.  The  words  of  the  latter  section  are  general 
with  respect  to  all  actions  brought  against  constables,  head-bo- 
roughs, other  officers,  and  persons  acting  as  aforesaid ;  that  is  to 
say,  persons  acting  in  their  aid  :  for  that  is  the  construction  which 
I  give  to  those  words.  The  actions,  therefore,  are  not  confined  to 
actions  for  things  done  in  obedience  to  a  warrant ;  for  the  words 
do  not  specify  for  what  they  shall  be  brought,  but  only  that  no 
action  shall  be  brought  against  the  constable,  unless  commenced 
within  six  calender  months.  That  part  of  the  clause,  indeed,  which 
relates  to  actions  against  justices,  does  specify  for  what  the  action 
shall  be  brought,  viz.  for  any  thing  done  by  them  in  the  execu- 
tion of  their  office ;  but  it  does  not  go  on  to  say  that  the  act  done 
hy  the  constable  must  be  an  act  done  by  him  in  the  execution  of 
his  office,  or  in  obedience  to  a  warrant.  It  is  true  that  the  words 
used  may  be  narrowed  by  the  general  intent  of  the  statute.  But, 
unless  that  general  intent  be  quite  manifest,  we  cannot  construe 
them  as  if  the  words  "  in  obedience  to  the  warrant,"  &c.  had  been 
inserted.  Now,  considering  the  6th  section  with  reference  to  the 
law  as  it  stood  previously  to  the  passing  of  this  act,  it  is  clear 
that  it  could  not  be  the  intention  of  the  legislature  to  confine  the 
protection  of  the  8th  to  those  cases  only  where  the  officer  acted 
strictly  in  obedience  to  his  warrant.  At  common  law,  public  offi- 
cers were  bound  to  execute  a  magistrate's  warrant,  provided  it 
was  within  the  magistrate's  jurisdiction,  and  he  had  authority  to 
grant  it  in  the  form  in  which  it  was  granted.  Nice  questions, 
however,  sometimes  arose  upon  the  validity  of  the  warrants,  and 
upon  the  particular  form  of  words  in  which  they  were  framed. 
When  the  magistrate  had  no  authority  to  grant  a  warrant  in  the 
particular  form  in  which  it  was  granted,  it  was  hard  upon  the 
officer  that  he  should  be  answerable  in  damages,  when  the  war- 
rant did  not  give  him  a  legal  authority.  This  statute,  therefore, 
provided  that  the  remedy  m  such  a  case  should  be  against  the 
magistrate  only.  The  6th  section  did  not  mean  to  take  away  from 
any  person  injured  by  an  unlawful  warrant  the  remedy  for  that 
injury,  but  merely  exempts  the  officer  from  responsibility,  if  he 
acts  m  obedience  to  th^  warrant.  But  the  magistrate  never  was 
responsible  for  the  mi^ake  of  the  officer,  when  he  went  beyond 
the  authority  given  by  the  warrant.  This  reasoning,  however, 
does  not  apply  to  the  8th  section  ;  for  that  section  manifestly  ap- 
plies to  the  case  of  a  magistrate  where  he  would  be  liable  for  what 
he  had  done,  and  yet  the  action  against  him  must  be  brought 
within  six  months.  The  same  reason  seems  to  apply  to  the  case 
of  an  officer  who  is  acting  in  execution  of  his  warrant,  though  not 
in  strict  obedience  to  it.  The  intention  of  the  legislature  must 
have  been,  that  both  the  constable  and  the  justice  of  the  peace 


340] 


3  Barnewall  &  Aldekson.  201 


should  be  in  the  same  situation  with  respect  to  the  time  in  which 
such  actions  should  be  brought  against  them. 

Best,  J.  I  think  that  the  present  defendant  is  entitled  to  the 
protection  given  by  the  8th  section  of  the  statute.  It  is  entitled, 
'An  act  for  the  rendering  justices  more  safe  in  the  execution  of 
their  office,  and  for  indemnifying  constables  and  others  acting  in 
obedience  to  their  warrants ;"  and  then  the  preamble  proceeds  to 
state  what  sort  of  protection  shall  be  extended  to  them.  It  draws 
the  line  between  those  cases  where  they  have  wantonly  exceeded 
their  authority,  and  others  where  they  have  done  so  without  in- 
tending it.  It  gives  a  different  sort  of  protection  to  magistrates 
from  that  which  it  does  to .  officers ;  the  former  are  to  have  notice 
given  them,  in  order  that  if  they  have  erred  they  may  tender 
amends.  Constables,  however,  are  not  bound  to  act,  except  under 
the  authority  of  a  magistrate,  unless  the  peace  be  broken  in  their 
view.  The  nature  of  their  duty  being  different  from  that  of  a  ma- 
gistrate, this  act  of  parliament  was  intended  to  give  them  complete 
protection.  Now,  when  a  constable  acts  strictly  in  obedience  to 
the  warrant,  he  is  completely  protected  by  the  6th  section  ;  but  as 
it  is  fit  that  he  should  also,  in  cases  where  he  acts  bona  fide  but 
not  strictly  according  to  his  warrant,  be  protected  like  the  magis- 
trate who  acts  bona  fide  but  beyond  the  extent  of  his  jurisdiction, 
the  8th  section  extends  that  protection  to  him.  If  that  were  not 
so,  the  magistrate  would  be  protected,  whilst  the  more  ignorant 
constable,  acting  under  a  mistake,  would  have  no  protection  at  all. 
The  words  "  acting  as  aforesaid,"  in  the  8th  section,  refer  only  to 
the  word  "  person,"  immediately  preceding,  and  are  equivalent  to 
the  words  "  acting  in  aid  or  in  assistance  to  the  constable,"  and 
not  to  the  words  "  for  any  thing  done  in  obedience  to  any  war- 
rant." The  case  of  Postlethwaife  v.  Gibson^  decided  by  lord 
Kenyon,  has  been  referred  to.  No  man  can  entertain  a  higher 
respect  for  the  memorjr  of  that  noble  and  learned  judge  than  I 
do ;  but  nisi  prius  decisions,  coming  even  from  him,  unless  they 
have  been  acted  upon  by  succeeding  judges  sitting  in  banc,  are 
entitled  to  very  little  consideration.  It  seems  to  me,  therefore, 
that  this  rule  should  be  made  absolute. 

Rule  absolute. 


HUNT  V.  ANDREWS.— p.  341. 

lo  an  action  against  a  game-keeper  for  a  penalty  for  using  a  gun  to  kill  game,  without 
being  qualified,  evidence  of  (be  real  title  to  the  manor  is  inadmissible,  for  the  purpose 
of  negativing  the  existence  uf  a  colourable  tide  in  the  person  under  whom  the  defen- 
dant  claims  to  act.  Entries  in  the  books  of  the  clerk  of  the  peace  of  deputations 
foimerly  granted  to  game-keepers  by  the  real  owner  of  the  manor,  are  also  evidence 
to  show  that  manorial  rights  were  publicly  exercised  by  him,  and  that  the  person 
whose  title  was  set  up  by  deti?ndant,  knew  that  he  had  not  any  title  whatever. 
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Debt  for  a  penalty,  for  using  a  gun  to  kill  game,  without  be- 
ing qualified.  Plea,  not  guilty.  At  the  trial  before  Richard- 
son, J.,  at  the  last  Summer  assizes  for  the  county  of  Worcester, 
the  offence  laid  in  the  declaration  was  proved  to  have  been  com- 
mitted by  the  defendant,  in  the  manor  of  Bordesley,  in  that 
county.  The  defence  was,  that  the  defendant  acted  under  a 
deputation  from  Mr.  Geast,  who  claimed  to  be  lord  of  the  manor 
of  Bordesley ;  and,  to  show  that  Geast,  had  a  colourable  title, 
the  defendant  gave  in  evidence  a  deed  of  bargain  and  sale,  dated 
the  1st  May,  1806 ;  whereby,  after  reciting  an  indenture  of  bar- 
gain and  sale,  enrolled  in  1802,  to  make  a  tenant  to  the  praecipe, 
for  the  purpose  of  suffering  a  common  recovery,  and  a  common 
recovery  suffered  accordingly  of  the  hereditaments  thereinafter 
mentioned.  Lord  Foley,  for  a  certain  consideration  therein  men- 
tioned, conveyed  to  Geast,  and  his  heirs,  all  that  manor  or  re- 
puted manor  or  lordship  of  Bordesley,  otherwise  Bordslcy,  with 
the  rights,  royalties,  privileges,  and  appurtenances  thereto  be- 
longing, in  the  county  of  Worcester ;  and  all  that  park  called 
Bordesley  Park,  and  divers  parcels  of  lands  described  to  be 
parcel  of  the  possessions  of  the  late  dissolved  monastery  of  Bor- 
desley, and  severed  from  the  rest  of  the  possessions  thereof,  by 
a  conveyance  made  by  Lord  Windsor  to  Thomas  Foley,  together 
with  all  deeds  relating  to  the  premises  conveyed,  and  copies  of 
all  deeds  relating  to  those  and  other  premises.  It  was  further 
proved,  that  Geast,  in  1806,  granted  a  deputation,  in  which  he 
was  described  as  lord  of  the  manor  of  Bordesley,  to  a  person  of 
the  name  of  Moor,  who  acted  as  his  gamekeeper,  and  that,  after- 
wards, he  granted  a  similar  deputation  to  the  defendant,  under 
which  he  claimed  to  act  at  the  time  of  the  committing  of  the 
alleged  offence.  These  deputations  were  enrolled  with  the  clerk 
of  the  peace,  and  certificates  granted  thereon.  It  was  also 
proved,  that  two  courts  had  been  held  by  Mr.  Geast,  one  of 
which  was  in  1816,  and  that  he  and  Lord  Foley  had  also  cut 
down  timber  on  the  wastes  of  the  manor,  and  that  Geast  had 
impounded  sheep  trespassing  on  the  wastes  or  free-boards  (which 
were  little  slips  of  lands  on  the  sides  of  lanes),  the  adjoining  land 
to  which,  in  some  instances,  on  both  sides  of  the  road,  were  oc- 
cupied by  Geast  himself,  and  in  others,  by  his  tenants.  Upon 
this  evidence,  the  defendant  contended,  at  the  trial,  that  it  was 
not  competent  to  the  plaintiff  to  give  other  evidence  in  reply,  in 
order  to  show,  that  the  real  title  to  the  manor  was  not  in  Mr. 
Geast :  the  learned  judge  overruled  that  objection ;  and  the  fol- 
lowing evidence  was  given  on  the  part  of  the  plaintiff.  First,  s 
grant  by  King  Henry  8,  dated  27th  April,  1543,  to  Andrew, 
then  Lord  Windsor,  his  heirs  and  assigns,  of  the  site  of  the  late 
monastery  of  Bordesley,  in  the  county  of  Worcester,  and  also  all 
those  our  lordships  and  manors  of  Bordesley,  and  Tardebig,  and 
divers  others,  with  all  rights,  &c.,  thereto  belonging.  A  deed 
was  then  produced,  dated  February,  1055,  whereby  Thomas 
Lord  Windsor  conveyed  to  Thomas  Foley  all  that  park,  with  the 
appurtenances  called  Bordesley  (all  which  park,  &c.,  were  parcel 
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of  the  possessions  of  the  dissolved  monastery  of  Bordesley,  and 
Trere  divid.'il  and  separated  from  the  residue  of  the  said  lands, 
parcel  of  tiu?  possessions  of  the  said  dissolved  monastery,  by  a 
river,  and  did  ull  of  them  lie  on  the  east  side  thereof),  together 
with  all  messuages,  Ac,  mines,  quarries,  &c.,  free-boards,  liberty 
of  park,  free- warren,  &c.,  and  all  deeds,  &c.,  relating  thereto. 
There  were,  however,  excepted  (amongst  other  things)  to  Lord 
Windsor,  his  heirs  and  assigns,  from  this  conveyance,  all  fran- 
chises of  waifs,  estraysy  felons'  goods,  deodands,  and  court-leet, 
by  grant  or  prescription  used,  exercised,  or  of  right  belonging  to 
the  lords  of  the  manor  of  Bordesley  or  Tardebig,  for  the  time 
being.  A  marriage  settlement  of  the  Ist  and  2d  of  September, 
1656,  of  the  then  Lord  Windsor,  conveying  the  manor  of  Bordes- 
ley to  trustees,  &c.,  and  between  that  period  to  the  present, 
several  settlements  belonging  to  the  family  of  the  Earl  of  Ply- 
mouth, who  was  the  heir  of  Lord  Windsor,  were  produced ;  in  all 
of  which  the  manor  of  Bordesley  was  mentioned.  The  deputy- 
clerk  of  the  peace  for  the  county  of  Worcester  produced  books, 
which  he  stated  to  have  received .  from  his  predecessor  in  oflSce, 
as  enrolment  books  of  the  deputations  in  his  office,  which  went 
back  as  far  as  the  year  1734.  From  them  it  appeared,  that  the 
Plymouth  family  had  granted  deputations  to  different  persons, 
as  their  game-keepers  of  the  manor  of  Bordesley,  in  1752, 1769, 
1774,  and  1801.  This  evidence  was  objected  to  by  the  defend- 
ant's counsel,  on  the  ground  that  the  original  deputations  ought 
to  have  been  produced,  or  that  notice  ought  to  have  been  given 
to  the  defendants  to  produce  the  originals ;  but  the  learned  Judge 
overruled  this  objection,  and  finally  directed  the  jury  to  say, 
whether  the  defendant  had  proved  a  fair  and  colourable  title  to 
the  manor  in  Mr.  Geast,  or  whether  the  claim  set  up  by  him  was 
without  any  fair  or  colourable  title,  and  introduced,  for  the  first 
time,  into  the  conveyance  made  to  him  in  1806.  The  jury  found 
a  verdict  for  the  plaintiff.  A  rule  nisi  for  a  new  trial  having 
been  obtained  in  last  term,  on  the  objections  taken  at  the  trial, 

Jervis^  Peake^  and  Puller ,  were  to  have  shown  cause,  but  the 
court  called  upon 

Scarlett  and  Campbell,  in  support  of  the  rule.  The  defendant 
clearly  made  out  a  colourable  title  in  Mr.  Geast  as  lord  of  the 
manor  of  Bordesley,  by  proving  the  conveyance  of  the  manor  to 
him  in  1806 ;  the  felling  of  timber,  and  the  impounding,  by  him, 
of  sheep  trespassing  upon  the  wastes ;  his  holding  courts ;  the  ap- 
pointment of  a  game-keeper  by  him  immediately  after  the  purchase ; 
the  deputation  to  the  defendant  in  1810,  and  his  having  acted 
under  it,  without  interruption,  for  eight  years.  Supposing  Mr. 
Geast  to  have  title  deeds  of  an  earlier  date,  indisputably  estab 
lishing  his  right  to  the  manor,  it  could  not  be  expected  that  the 
defendant  should  be  able  to  produce  them.  He  had  shown  that 
he  had  reasonable  ground  to  believe  that  Mr.  Geast  was  lord  of 
the  manor,  and  therefore  he  could  not  be  guilty  of  a  crime  in 
acting  as  his  game-keeper.  In  answer  to  this  colourable  title, 
the  learned  Judge  ought  not  to  have  admitted  the  grant  of  Henry 
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8,  and  the  conveyance  from  Lord  Windsor  to  Mr.  Foley,  in  1656. 
This  was  no  answer  to  the  colourable  title  which  had  been  set 
up,  but  brought  the  real  title  into  issue.  The  plaintiflf,  in  reply, 
might  have  disproved  the  deed  of  1806,  or  contradicted  the  testi- 
mony of  any  of  the  witnesses  called  for  the  defendant ;  but  to  ad- 
mit Lord  Plymouth's  earlier  title  deeds,  was  to  try  the  right  to 
the  manor.  If  these  were  admitted,  it  became  necessary  that 
all  Mr.  Geast's  should  be  produced ;  and  thus  to  have  an  inspec- 
tion of  the  title  deeds,  by  which  any  gentleman  claims  to  be  lord 
of  a  manor,  it  will  only  be  necessary  to  bring  an  action  against  his 

fame-keeper.  Hankins  v.  Bailey^  and  Blunt  v.  Grimes,  4  T. 
L.  631,  note,  are  authorities  to  show  that  the  title  to  the  manor 
cannot  be  tried  in  such  an  action  as  this.  Besides,  the  entries 
in  the  bool^  of  the  clerk  of  the  peace  for  the  county  of  Worcester, 
of  deputations  alleged  to  have  been  granted  by  the  Plymouth 
family,  for  the  manor  of  Bordesley,  were  not  admissible,  without 
evidence  cither  that  the  deputations  had  existed  and  were  lost, 
or  that  the  persons  named  as  game-keepers  had  acted  under  them. 
Abbott,  C.  J.  I  am  of  opinion,  that,  in  this  case  there  ought 
not  to  be  any  new  trial.  The  objection  is  not  to  the  mode  in 
which  the  learned  judge  left  the  question  to  the  jury,  but  to  the 
admissibility  of  the  evidence  produced  at  the  trial  on  the  part 
of  the  plaintiflF.  The  action  was  brought  for  a  penalty  for 
killing  game,  without  having  the  qualification  required  by  law. 
The  statute  of  the  22  &  23  Gar.  2,  c.  25,  s.  2,  does  not  authorize 
the  lord  of  a  manor  to  appoint  a  game-keeper  to  kill  game,  but 
merely  to  seize  guns,  &c.  Under  that  statute,  therefore,  a  game- 
keeper would  be  liable  to  a  penalty  for  killing  game  because  he 
was  not  qualified.  The  5  Anne,  c.  14,  which  is  made  perpetual 
by  the  9  Anne,  c.  25,  enables  the  lord  or  lady  of  a  manor  to 
empower  a  game-keeper  to  kill  game  for  his  or  her  use.  Under 
that  act,  therefore,  the  appointment  must  be  made  by  the  lord  or 
lady  of  a  manor.  It  has  been  held,  however,  that  in  an  action 
brought  to  recover  a  penalty,  it  is  suflScient  for  the  defendant  to 
show,  that  he  was  acting  under  the  appointment  of  a  person  who 
has  a  reasonable  ground  of  title  to  the  manor,  for  that  is  what  I 
understand  by  the  words  colourable  title.  It  has  been  contended, 
in  this  case,  that  it  is  sufScient  that  the  game-keeper  bona  fide 
believes  that  he  is  acting  under  the  authority  of  a  person  who 
has  a  sufficient  title.  In  Calcraft  v.  GHbha^  4  T.  R.  681,  how- 
ever, this  Gourt  were  of  opinion,  that  that  was  not  sufficient,  but 
that  the  true  question,  in  such  a  case,  was  not  whether  the  game- 
keeper acted  bona  fide,  but  whether  the  person,  under  whose  de- 
putation he  acted,  had  any  colourable  title  to  the  manor  or  not. 
The  exemption  of  the  defendant  was  held  to  depend  on  the  co- 
lourable title  of  the  person  under  whose  authority  he  acted,  and 
that  is  less  at  variance  with  the  general  rule  of  law,  that  a  person 
deriving  a  title  from  another  shall  not  be  in  a  better  situation 
than  the  person  under  whom  he  derives  it.  Taking  that,  there- 
fore, to  be  the  true  principle  upon  which  the  Gourt  is  bound  to 
act  on  such  a  case,  the  first  question  is,  whether  the  defendant 
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made  out,  in  evidence,  any  colourable  title  in  Mr.  Geast.  Now 
it  appeared  that  in  1806  he  had  purchased  a  considerable  estate 
of  Lord  Foley,  the  conveyance  of  which  recited  a  prior  convey- 
ance in  1802,  which  was  not  produced.  Upon  that  occasion, 
Mr.  Geast  must  either  have  taken  the  original  title  deeds,  or  at 
least  copies  of  them,  and  yet  none  of  these  are  produced.  The 
only  evidence  of  a  right  in  him  to  the  manor  of  Bordesley,  is, 
that  from  1806,  he  has  exercised  certain  rights  as  lord  of  the 
manor.  Now  the  only  fact  which,  in  my  judgment,  in  any  degree 
goes  to  show  that  he  has  any  colourable  title  to  the  manor,  is  the 
appointment,  by  him,  of  two  game-keepers ;  for  the  act  of  felling 
timber  does  not  prove  that  he  has  any  right  to  the  manor,  for  the 
right  to  fell  timber  on  the  waste  lands,  or  free-boards,  belongs 
to  the  owner  of  the  soil ;  and  one  man  may  have  the  waste  land, 
and  another  may  have  the  manor.  The  impounding  of  the  sheep 
was  for  trespasses  committed  on  narrow  pieces  of  land,  the  fields 
adjoining  to  which  were  both  owned  and  occupied  by  Geast ;  that, 
therefore,  was  not  in  the  exercise  of  any  manorial  right.  In 
some  instances,  indeed,  the  land  was  in  the  possession  of  his 
tenants,  to  whom,  at  the  time,  the  power  of  distress  belonged. 
The  fact  of  Mr.  Geast  having  held  two  courts,  one  in  1806,  and 
one  at  an  earlier  period,  seems  to  me  an  attempt  to  make  evi- 
dence of  a  colourable  title ;  for  a  court  is  a  matter  of  distinct 
grant,  and  does  not  necessarily  belong  to  a  manor.  Now  this 
was  the  whole  evidence  to  show  that  Geast  had  a  colourable 
title  to  the  manor.  It  was  not  shown  that  Lord  Foley,  or  his 
ancestors,  had  made  any  deputations  before  1806 ;  and  if  they 
had  not,  the  deputations  made  by  Geast  would  not  give  him 
even  a  colourable  title.  It  seems  to  me,  that  the  defendant 
did  not  make  out  any  colourable  title  in  Geast.  Admitting,  how- 
ever, that  the  evidence  given  on  the  part  of  the  defendant  raised 
a  presumption  that  Geast  had  a  colourable  title,  and  that  he  had 
exercised  manorial  rights,  I  am  of  opinion,  that  it  was  competent 
to  the  plaintiff  to  show,  by  other  evidence,  that  before  1806  the 
practice  had  been  wholly  different ;  that  the  family  from  whom 
Lord  Foley's  ancestors  purchased,  had,  notwithstanding  the  con- 
veyance to  him,  claimed  the  manor,  and  recorded  their  claim  in 
Lord  Foley's  deeds;  that  they  had  exercised  manerial  rights, 
by  appointing  game-keepers,  who  had  shot  over  the  manor,  and 
exercised  the  very  right  in  question.  It  was  further  objected, 
that  the  entries  in  the  enrolment-book,  of  deputations  to  persons 
who  were  not  proved  to  have  acted,  and  whose  deputations  were 
not  produced,  were  not  admissible  evidence.  I  think,  however, 
that  those  entries  were  evidence  for  the  specific  purpose  for  which 
they  were  produced,  viz.  to  show  that  Mr.  Geast  had  not  any 
reasonable  ground  for  considering  himself  lord  of  the  manor.  For 
the  proof  of  the  fact,  that  there  existed  public  documents  in  his 
own  county,  to  which  he  might  have  had  access,  and  by  which 
he  would  have  been  informed,  that  the  family  from  whom  Lord 
Foley  had  purchased,  had  always  continued  to  exercise  the  right 
of  appointing  game-keepers,  as  lords  of  the  manor  of  Bordesley, 
would,  at  least  be  evidence  to  go  to  the  jury,  that  Geast  knew 
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that  he  had  no  title  whatever  to  it.  The  question,  as  to  whether 
a  person  has  a  reasonable  ground  for  believing  that  he  has  a  title, 
must  depend  upon  the  means  of  knowledge  within  his  power,  as 
to  the  actual  title ;  and  the  object  of  this  evidence  was,  at  least, 
to  show,  that  by  using  common  diligence,  he  might  have  learnt, 
from  these  documents,  that  manerial  rights  had  been  openly  exer- 
cised by  others,  and  that  he  had  no  ground  of  claim  whatever. 
For  these  reasons,  it  seems  to  me,  that  the  evidence  was  properly 
received,  properly  left  to  the  jury,  and  that  the  jury  have  drawn 
a  right  conclusion. 

Bayley,  J.  I  think  that  all  the  evidence  was  properly  re- 
ceived. It  having  been  proved,  that  the  defendant  had  used  a 
gun  for  the  purpose  of  killing  game,  the  plaintiff  was  entitled  to 
a  verdict,  unless  the  defendant  showed  that  he  was  gamekeeper 
to  the  lord  or  lady  of  a  manor,  or  some  royalty.  It  is  sufficient, 
however,  for  him,  in  this  penal  action,  to  show,  that  he  acted 
under  the  authority  of  a  person  who  had  a  colourable  title. 
Upon  the  evidence  given  by  the  defendant,  I  think,  for  the  rea- 
sons given  by  my  Lord,  that  he  did  not  make  out  that  Mr.  Geast 
had  a  colourable  title.  Assuming,  however,  that  there  was 
evidence  to  go  to  a  jury,  of  a  colourable  title,  I  think  that  the 
evidence  given  in  reply  was  admissible.  The  first  objection  is, 
that  evidence  of  the  real  title  is  not  to  be  admitted  at  all ;  but  I 
think  it  is  admissible  to  rebut  the  presumption  of  colourable  title. 
The  proving  of  the  grant,  in  this  case,  to  another  person,  and 
the  exercise  of  a  right  by  that  person,  has  a  tendency  to  show 
that  the  party  claiming  to  exercise  a  right,  ought  to  have  known, 
and  must  have  known,  that  he  had  no  title  whatever.  I  think, 
therefore,  that  evidence  of  an  actual  title  is  admissible,  for  the 
purpose  of  repudiating  a  colourable  title,  and  of  showing  that  the 
party  claiming  that  colourable  title  must  have  known  that  he  had 
no  title  whatever.  The  proof  of  the  actual  title,  indeed,  is  no 
answer  in  such  an  action  as  this,  if  a  colourable  title  remain 
proved  in  the  defendant ;  but  it  is  admissible  for  the  reason  I 
have  stated.  I  think,  also,  that  the  entries  of  the  deputations 
by  the  clerk  of  the  peace  were  evidence  to  show,  that  from  time 
to  time  persons  claiming  adversely  to  the  title  under  which  Mr. 
Geast  claimed,  had  exercised  the  right  of  appointing  gamekeep- 
ers, by  applying  to  the  clerk  of  the  peace  to  get  certificates  for 
persons  whom  they  appointed.  It  seems  to  me  that  these  entries 
are  evidence,  because  it  is  the  duty  of  a  clerk  of  the  peace  to 
register  deputations,  in  reference  to  which  such  applications  are 
made ;  and  such  register  is  a  public  document  which  may  be  re- 
sorted to,  for  the  purpose  of  showing  by  whom  these  applications 
were  made.  I  think,  therefore,  that  this  rule  should  be  dis- 
charged. 

^  HoLROYD,  J.  I  am  of  the  same  opinion,  that  this  verdict  was 
right,  and  that  the  evidence  was  properly  received.  For  the 
reasons  already  stated,  I  think  that  the  defendant  did  not  make 
out,  in  evidence,  a  colourable  title  in  Mr.  Geast.  I  think,  also, 
that  the  evidence  given  in  reply  was  admissible,  for  the  purpose 
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of  doing  away  any  presumption  of  a  colourable  title  arising  from 
the  acts  which  had  been  proved  on  the  part  of  the  defendant. 
The  tendency  of  that  evidence  was  to  show,  that  it  was  within 
the  knowledge  of  Geast,  that  he  had  no  right  to  exercise  mane- 
rial  rights,  and,  therefore,  to  disprove  the  colourable  title  alto- 
gether. For  the  evidence  is,  that,  after  the  conveyance  of  the 
property  to  Thomas  Foley,  the  Plymouth  family  had  exercised 
manerial  rights  which  were  wholly  inconsistent  with  the  right 
now  claimed ;  and,  among  other  things,  different  deputations,  by 
them,  were  given  in  evidence,  and  one  only  five  years  prior  to 
the  conveyance  to  Mr.  Geast.  This  shows,  that  the  manerial 
rights  were  in  the  possession  and  exercise  not  of  Lord  Foley, 
under  whom  Mr.  Geast  claimed,  but  of  the  person  from  whom 
Lord  Foley  himself  had  derived  his  right.  Now  it  is  clear  that 
the  mere  appointment  of  two  gamekeepers  by  Mr.  Geast  will 
not  divest  the  possession  of  the  manerial  rights  out  of  the  person 
who  had  always  exercised  them.  I  think,  therefore,  that  the 
possession  of  the  manerial  rights  continued  the  same  as  if  Mr. 
Geast  had  not  appointed  any  gamekeeper ;  and  if  so,  this  evi- 
dence goes  to  disprove  that  Mr.  Geast  was  lord  of  the  manor  do 
facto.  It  is  not  necessary,  for  the  purpose  of  this  action,  that 
he  should  be  lord  of  the  manor  de  jure ;  for,  if  that  were  so, 
justices  of  the  peace  would  be  empowered,  incidentally,  to  try 
the  right  of  the  manor.  As  to  the  second  point,  I  am  of  opinion, 
that  tha  entries  in  the  enrolment  book,  kept  by  the  clerk  of  the 
peace,  were  admissible  in  evidence.  The  case  of  Kinnersley  v. 
Orpe  and  Others^  Doug.  56,  is  an  authority  in  point.  The 
question  there  arose  upon  a  grant  under  a  lease  from  the  duchy 
of  Lancaster,  in  which  there  was  a  proviso,  that  the  lease  should 
be  enrolled  with  the  auditor  of  the  duchy.  To  prove  the  enrol- 
ment, a  certificate  or  memorandum,  on  the  margin  of  the  lease, 
was  held  to  be  sufficient  evidence,  on  the  ground  that  it  was  the 
certificate  of  a  public  officer.  The  principle  upon  which  I 
apprehend  that  case  to  have  been  decided  was  this,  that  the  cer- 
tificate being  made  by  the  officer  authorized  to  make  the  enrol- 
ment, in  the  usual  course  of  his  office,  could  not  be  supposed  to 
have  been  done  for  any  improper  purpose;  and  that  it  was, 
therefore,  evidence  of  the  fact  of  enrolment.  In  this  case,  an 
act  of  parliament  directs  that  a  certificate  shall  be  granted  upon 
a  stamp :  it  is  the  duty  of  the  officer  to  keep  a  list  of  the  certifi- 
cates granted.  flChis  evidence,  therefore,  will  be  sufficient  evi- 
dence, that  they  were  so  granted.  It  appears  to  me,  therefore, 
that  the  rule  for  a  new  trial  must  be  discharged. 

Best,  J.  It  was  decided  in  Calcraft  v.  Gibbsj  that  it  is  not 
sufficient,  in  such  an  action  as  this,  for  a  defendant  to  believe 
that  the  person  under  whose  deputation  he  acts  has  a  title,  but 
he  must  show  that  that  person  had  at  least  a  colourable  title ; 
and  that  being  so,  I  think,  for  the  reasons  already  given,  that  it 
was  not  shown  in  this  case  that  Geast  had  any  colourable  title 
whatever.  Assuming,  however,  that  that  evidence  raised  a  pre- 
sumption of  colourable  title  in  Mr.  Geast,  I  think  it  was  compe- 
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tent  to  rebut  that  presumption  by  the  evidence  given  on  the  part 
of  the  plaintiff,  the  effect  of  which  was  to  destroy  altogether  any 
inference  of  colourable  title.  I  think,  also,  that  the  entries  in 
the  book  produced  by  the  clerk  of  the  peace  were  admissible 
evidence,  without  producing  the  originals.  In  this  case,  the 
entries  were  in  a  book  deposited  in  a  public  office,  and  are  made 
fifty  or  a  hundred  years  ago,  and  the  law  is  not  so  absurd  as  to 
require  deputations  to  be  produced  which  have  been  granted  so 
long  ago.  It  has  been  contended,  however,  that  these  entries 
are  mere  evidence  of  the  fact  of  an  enrolment  having  been  made. 
I  think,  however,  that  they  are  evidence  that  the  parties  who 
caused  the  enrolments  to  be  made  exercised  rights  as  lords  of 
the  manor.  It  is  most  important  evidence  to  show,  that  Mr. 
Geast  knew  that  he  had  no  title  whatever ;  for  if  he  consulted 
these  documents,  he  must  have  known  that  he  had  no  title ;  if  he 
did  not  consult  them,  he  did  not  avail  himself  of  the  means  of 
knowledge  that  were  in  his  power.  I  think,  therefore,  that  this 
rule  should  be  discharged. 

Bule  discharged. 


MADRAZO  V.  WILLES.— p.  353 

A  foreigner  who  is  not  prohibited  from  carrying  on  the  slave-trade  by  the  laws  of  his  own 
country,  may  m  a  British  court  of  justice,  recover  damages  sustained  by  him  in  respect 
of  the  wrongful  seizure,  by  a  British  subject,  of  a  cargo  of  slaves  on  board  of  a  ship 
then  employed  by  him  in  carrying  on  the  African  slave-trade. 

The  declaration  stated  that  the  plaintiff  was  a  subject  of  the 
king  of  Spain,  and  that  on  the  12th  of  July,  1817,  at  Havana, 
in  the  island  of  Cuba,  he  was  lawfully  possessed  of  a  certain  brig 
called,  &c.,  and  continued  so  possessed  until  the  committing  of 
the  trespasses  after  mentioned,  to  wit,  at,  &c. ;  and  that  the  said 
brig  was,  to  wit,  on,  &c.,  lawfully  cleared  out  for  a  certain  voy- 
age in  the  slave-trade,  to  wit,  from  Havana  to  the  coast  of  Africa, 
and  back;  and  that  on  the  16th  of  January,  1818,  on  the  high 
seas,  to  \vit,  off  Cape  St.  Paul's,  on  the  coast  of  Africa,  defend- 
ant, with  force  and  arras,  seized  the  said  brig,  together  with  her 
stores,  &c.,  and  300  slaves,  and  also  divers  goods,  &c.  on  board 
of  the  said  brig,  and  kept  and  detained  them  for  a  long  time,  and 
converted  and  disposed  of  the  slaves,  goods,  &c.,  to  his  own  use  ; 
by  means  whereof  the  said  brig  was  prevented  from  further  pro- 
secuting the  said  voyage,  and  the  plaintiff  deprived  of  great  gains, 
which  would  have  accrued  from  the  slaves  and  goods,  and  from 
taking  on  board  other  slaves  and  other  goods,  and  from  carrying 
them  to  the  island  of  Cuba :  plea,  not  guilty.  At  the  trial  at  the 
last  London  sittings  after  Michaelmas  terra,  it  appeared  that  the 
defendant,  who  was  a  captain  of  the  royal  navy,  had,  on  the  16th  of 
January,  1818,  off  Cape  St.  Paul's  unlawfully  taken  possession  of 
the  ship  of  the  plaintiff,  a  Spanish  merchant,  which  was  engaged 
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in  the  slave  trade  on  the  coast  of  Africa.  The  only  question  which 
arose  was  as  to  the  amount  of  damages.  It  occurred  to  the  lord 
chief  justice  at  the  trial,  that  the  plaintiff  was  not  entitled  to  re- 
cover the  value  of  the  slaves  in  an  English  court  of  justice  ;  and, 
accordingly,  he  desired  the  jury  to  find  their  verdict  separately 
for  each  part  of  the  damage,  giving  to  the  defendant  liberty  to 
move  to  reduce  the  verdict  to  the  smaller  sum,  in  case  the  court 
should  agree  with  him  on  the  point.  The  jury  found  a  verdict 
for  the  plaintiff,  damages  21,180/.,  being  for  the  deterioration  of 
the  ship's  stores  and  goods  3000/.,  and  for  the  supposed  profit  of 
the  cargo  of  slaves  18,180/.     And  now, 

Jervis  moved  for  a  rule  nisi  to  reduce  the  damages  to  3000/. 
By  the  47  G.  3,  c.  36,  the  slave-trade,  and  all  dealings  connected 
with  it,  were  declared  unlawful.  It  follows,  therefore,  as  a  con- 
sequence, that  no  one  can  be  allowed  to  recover  damages  in  re- 
spect of  a  cargo  of  slaves.  And  the  51  G.  3,  c.  23,  goes  still  fur- 
ther ;  for  it  declares  that  trade  to  be  contrary  to  the  principles  of 
justice,  humanity,  and  sound  policy.  Now,  it  being  the  duty  of 
English  courts  of  justice  to  be  guided  by  those  principles,  no  one, 
whether  he  be  a  foreigner  or  an  Englishman,  can  be  permitted 
there  to  claim  any  compensation  in  respect  of  such  a  traffic.  The 
58  G.  3,  c.  36,  is,  indeed,  relied  on  by  the  other  side ;  but  that  act,, 
which  w^as  passed  with  a  view  of  carrying  into  effect  a  treaty  with 
Spain  on  this  subject,  ought  not  to  affect  the  present  question.  In- 
deed, the  fourth  article  of  the  treaty  is  strongly  in  favour  of  the 
defendant ;  for  it  provides,  that  the  British  government  shall  make 
compensation,  out  of  a  sum  provided  by  parliament,  to  Spanish 
merchants,  for  the  seizure  of  their  ships,  which  would  seem  to 
prove,  that  independently  of  that,  such  merchants  had  no  other 
remedy. 

Abbott,  C.  J.  On  further. consideration,  it  appears  to  me  that 
there  is  no  sufficient  ground  for  reducing  this  verdict  to  the  smal- 
ler sum  found  by  the  jury.  Considering  the  very  extensive  lan- 
guage used  in  the  two  acts  of  parliament  to  which  we  have  been 
referred,  I  had  at  first  thought  that  it  was  not  competent,  even  for 
a  foreigner,  to  come  into  an  English  court  of  justice,  and  there  to 
recover  damages  for  a  loss  sustamed  by  him  m  the  prosecution  of 
a  trade  declared  by  the  British  legislature,  in  such  strong  lan- 
guage, to  be  unlawful.  It  was  with,  that  view  that  I  directed  the 
jury  to  separate  the  damages  in  this  case ;  for  it  occurred  to  me, 
that  though  the  plaintiff  might  not  be  entitled  to  recover  for  the 
slaves,  still,  inasmuch  as,  at  all  events,  the  defendant  ought  to  have 
taken  away  the  slaves  promptly,  if  at  all,  the  subsequent  detention 
of  the  ship  was  an  injury,  for  which  the  plaintiff  was  entitled  to 
compensation.  But  I  am  now  satisfied  that  the  words  used  by 
the  legislature,  although  large  and  extensive,  can  only  be  taken  to 
be  applicable  to  British  subjects.  By  the  58  G.  3,  c.  36,  it  ap- 
pears that  a  trea^  had  been  made  wiih  Spain-  for  the  prohibition 
of  an  important  branch  of  the  trade ;  and  that,  with  regard  to  the 
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remainder,  special  provisions  had  been  made,  and  a  special  court 
constituted  for  the  purpose  of  settling  the  disputes  which  might 
occur.  Now  that  shows  most  strongly,  that  but  for  such  a  treaty, 
the  trade  would  have  been  perfectly  legal  in  a  Spaniard  ;  and  the 
10th  section  of  that  act,  by  which  a  certain  sum  is  provided,  as 
a  full  compensation  for  all  losses  sustained  in  consequence  of  the 
seizure  of  vessels  previously  to  the  ratification  of  that  treaty,  seems 
to  me  to  corroborate  most  strongly  this  view  of  the  subject ;  for  it 
enables  the  parties  sued  to  plead  that  clause  in  bar  of  the  action, 
which  would  obviously  have  been  unnecessary,  if  under  the  pre- 
vious acts  no  action  could  have  been  maintained  at  all.  This  clause, 
therefore,  seems  to  me  to  be  a  legislative  recognition  of  a  foreigner's 
right  of  suit.  And  by  the  11th  and  12th  sections  it  is  provided, 
that  all  suits  commenced  in  the  courts  of  admiralty  shall  proceed, 
if  commenced  ;  and  that  the  damages,  &c.,  when  recovered  shall 
be  paid  to  the  government  of  this  country.  All  these  clauses, 
taken  together,  appear  to  me  to  show,  that  what  occurred  to  me  at 
nisi  prius  was  not  a  sound  exposition  of  the  law.  I  am  therefore 
of  opinion,  that  the  verdict  for  the  larger  sum  found  by  the  jury 
is  right,  and  that  we  ought  to  refuse  this  rule. 

Bayley,  J.  I  do  not  think  that  there  is  sufficient  doubt,  in  this 
case,  to  induce  us  to  ^rant  a  rule.  A  British  court  of  justice  is 
always  open  to  the  subjects  of  all  countries  in  amity  with  us,  and 
they  are  entitled  to  compensation  for  any  wrongful  act  done  by  a 
British  subject  to  them.  It  is  no  answer  to  the  present  action  to 
say,  that  it  would  not  be  maintainable  by  a  British  subject ;  for  the 
only  questions  are,  whether  the  act  of  the  defendant  be  wrongful, 
andi  what  injury  the  plaintiff  has  sustained  from  it?  Although  the 
language  used  by  the  legislature  in  the  statute  referred  to,  is  un- 
doubtedly very  strong,  yet  it  can  only  apply  to  British  subjects, 
and  can  only  render  the  slave-trade  unlawful  if  carried  on  by  them: 
it  cannot  apply,  in  any  way,  to  a  foreigner.  It  is  true,  that  if  this 
were  a  trade  contrary  to  the  law  of  nations,  a  foreigner  could  not 
maintain  this  action.  But  it  is  not ;  and  as  a  Spaniard  cannot  be 
considered  as  bound  by  the  acts  of  the  British  legislature  prohi- 
biting this  trade,  it  would  be  unjust  to  deprive  him  of  a  remedy 
for  the  wrong  which  he  has  sustained.  He  had  a  legal  property  in 
the  slaves,  of  which  he  has,  by  the  defendant's  act,  been  deprived. 
The  58  G.  3,  c.  36,  proceeds  on  this  principle  ;  and  the  provisions 
referred  to  by  my  lord  chief  justice,  seem  to  me  to  be  conclusive 
on  the  subject.  1  think,  therefore,  that  we  ought  not  to  disturb  this 
^verdict. 

HoLROYD,  J.  However  much  I  may  regret  that  any  damages 
can  be  recoverable  for  such  a  subject  as  this,  yet  I  think  we  are 
bound  to  say  that  this  plaintiff  is  entitled  to  them.  I  agree  with 
the  construction  which  has  been  put  on  the  58  G.  3,  c.  36  ;  and  I 
think,  that  even  independently  of  that  act,  the  action  would  have 
been  maintainable  for  the  loss  of  the  slaves. 

Best,  J.    The  statutes  which  have  been  referred  to,  speak  in  just 


358]  3  Barnewall  &  Alderson.  211 

tenns  of  indignation  of  the  horrible  traffic  in  human  beings  ;  but 
they  speak  only  in  the  name  of  the  British  nation.  The  declara- 
tion of  the  British  legislature,  that  the  slave-trade  is  contrary  to 
justice  and  humanity,  cannot  affect  the  subjects  of  other  countries, 
or  prevent  them  from  carrying  on  this  trade  out  of  the  limits  of 
the  British  dominions.  The  assertion  of  a  right  to  control  the 
subjects  of  other  states  in  this  respect,  would  be  inconsistent  with 
that  independence  which  we  acknowledge  that  every  foreign  go- 
vernment possesses.  If  a  ship  be  acting  contrary  to  the  general 
law  of  nations,  she  is  thereby  subject  to  confiscation  ;  but  it  is  im- 
possible to  say  that  the  slave-trade  is  contrary  to  what  may  be 
called  the  common  law  of  nations.  It  was,  until  lately,  carried 
on  by  all  the  nations  of  Europe.  A  practice  so  sanctioned  can  only 
be  rendered  illegal  by  the  consent  of  all  the  powers.  Most  of  the 
states  of  Christendom,  have  now  consented  to  the  abolition  of  the 
slave-trade,  and  concurred  with  us  in  declaring  it  to  be  unjust  and 
inhuman.  The  subjects  of  any  of  these  states  could  not,  I  think, 
maintain  an  action  in  the  courts  of  this  country  for  any  injury  hap- 
pening to  them  in  the  prosecution  of  this  trade  ;  but  Spam  has  re- 
served to  herself  a  right  of  carrying  it  on  in  that  part  of  the  world 
where  this  transaction  occurred.  Her  subjects  could  not  legal- 
ly be  interrupted  in  buying  slaves  in  that  part  of  the  globe,  and 
have  a  right  to  appeal  to  the  justice  of  this  country  for  any  injury 
sustained  by  them  from  such  an  interruption.  These  principles  are 
confirmed  by  the  decisions  of  the  court  of  admiralty,  and  also  by 
a  judgment  of  Sir  William  Grant,  pronounced  at  the  cock-pit.  The 
cases  to  which  1  allude  are,  the  Fortuna,  the  Donna  Marianna,  and 
the  Diana,  in  the  admiralty  court ;  and  the  Admedie,  before  the 
pnvy  council.  Dodson's  Ad.  Rep.  81,  91,  95.  These  cases  es- 
tablish this  rule,  that  ships,  which  belong  to  countries  that  have 
prohibited  the  slave-trade,  are  liable  to  capture  and  condemnation, 
if  found  employed  in  such  trade  ;  but  that  the  subjects  of  coun- 
tries which  permit  the  prosecution  of  this  trade,  cannot  be  inter- 
rupted while  carrying  it  on.  It  is  clear,  from  these  authorities,  that 
the  slave-trade  is  not  condemned  by  Ae  general  law  of  nations. 
The  subjects  of  Spain  have  only  to  look  to  the  municipal  laws  of 
their  own  country,  and  cannot  be  affected  by  any  laws  made  by 
our  government.  The  rule  for  reducing  the  damages,  in  this  case, 
must  therefore  be  refused. 

Rule  refused. 


WEBSTER  and  WOODYER,  Executrix  and  Executor  of 
HEATLEY  t?.  SPENCER.— p.  360. 

Odo  of  two  executors  having  alone  proved  the  will,  had  received  a  debt  dae  to  the  tea- 
lator,  which  by  his  will  was  appropriated  to  the  payment  of  specificlegacies  to  his 
grandchildren,  with  hiterest  thereon,  and  afterwards  permitted  the  money  to  be  lent 
oat  to  a  third  person,  by  whom  it  was  paid  to  A.  A.,  on  being  applied  to  by  the  execu- 
tor, acknowledged  that  he  had  received  the  money,  and  that  it  belonged  to  the 
tcsiator*8  grandchildren,  but  refused  to  pay  it  over  to  the  executor :  Held,  that 
both  executors  might  join  in  an  action  brought  to  recover  the  money  against  A. : 
Held,  also,  that  it  does  not  amount  to  a  devastavit,  if  an  executor  lends  oot  on 
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private  aecaritf  money  belonging  to  the  testator,  but  not  wanted  for  the  imme- 
diate uses  of  the  will,  provided  he  exercises  a  lair  and  reasonable  discretion  on 
the  subjecu 

Assumpsit  for  money  lent,  &c.  by  testator.  The  declaration 
contained  counts  upon  promises  to  the  testator  in  his  life-time, 
and  also  to  the  plaintiffs  after  his  death.  There  were  also  two 
counts,  one  for  money  had  and  received  to  the  use  of  the  plain- 
tiffs, as  executor  and  executrix,  and  the  other,  on  an  account  sta- 
ted with  them  in  that  character.  Plea,  general  issue.  At  the  trial 
at  the  last  Summer  assizes  for  Chester,  it  appeared,  that  Thomas 
Heatley,  by  his  will,  bequeathed  as  follows :  "  Unto  my  son  Ben- 
jamin's four  children,  the  sum  of  10/.  each,  with  interest,  the  mo- 
ney now  in  the  hands  of  Joseph  Jennions."  The  will  was  proved 
by  Anne  Webster  alone.  It  also  appeared,  that  soon  after  the  tes- 
tator's death,  Jennions  paid  the  40/.  to  Anne  Webster,  and  it  had 
been  lent,  through  the  intervention  of  Benjamin  Heatley  to  John 
Winpenny,  who,  having  also  borrowed  201.  from  Benjamin  Heat 
ley,  gave  a  promissory  note  for  60/.  to  the  latter.  This  note  was 
afterwards  endorsed  over  to  the  defendant's  wife.  The  defendant 
had  admitted,  on  a  claim  being  mdde  by  Webster,  as  executrix, 
that  he  had  received  from  Winpenny  the  sum  due  on  this  note, 
and  that  42/.,  part  of  it,  belonged  to  Benjamin  Heatley's  children, 
but  he  had  refused  to  pay  it  over  to  her.  The  other  executor, 
Woodyer,  had  not  assented  to  the  present  action.  Under  these 
circumstances,  the  learned  Judges  thought  that  Woodyer  ought 
not  to  have  been  joined  in  the  action,  and  directed  a  nonsuit,  giv- 
ing liber^  to  the  plaintiffs  to  move  to  enter  a  verdict  for  42/., 
in  case  this  court  should  be  of  a  different  opinion.  D.  jP.  JoneSy 
in  last  Michaelmas  term,  having  obtained  a  rule  nisi  to  that  effect, 

TT.  2>.  JEvans  and  LiUleSde  showed  cause.  In  this  case, 
Woodyer  ought  not  to  have  been  joined  in  the  action,  for  Web- 
ster's claim  is  not  in  her  representative,  but  in  her  personal 
capacity.  The  moment  Jennions  paid  the  money  into  her  hands, 
the  debt  to  the  testator  wholly  ceased,  and  the  subsequent  trans- 
action between  her  and  Winpenny,  could  give  her  no  right  to 
maintain  an  action  against  Winpenny  in  her  respective  capacity. 
For  an  executor,  as  such,  cannot  maintain  an  action  for  money 
lent  by  himself.  He  may,  indeed,  maintain  an  action  for  goods 
sold,  but  that  is,  because  it  is  his  duty  to  sell  the  testator's  goods, 
in  order  to  reduce  them  to  money.  But  if  he  afterwards  lend 
that  money  to  a  third  person,  he  must  maintain  an  action  for  it 
in  his  own  name.  [Holrotd,  J.  Here  the  action  is  not  upon  the 
contract  of  lending  with  Winpenny.]  It  is,  however,  for  money 
had  and  received  through  the  medium  of  a  loan.  The  ground 
is,  that  the  money,  when  once  received  by  the  executor,  becomes 
assets ;  and  having  once  become  so,  it  does  not,  if  lent  out  by 
him,  remain  assets  any  longer.  In  Ord  v.  Fenwick^  8  East,  109, 
Lord  Ellenborough,  in  giving  judgment,  puts  this  case,  and  in- 
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timates  his  opinion,  strongly,  on  the  point.  Here  it  is,  in  sub- 
stance, an  action  for  money  had  and  received  on  a  loan,  which 
she  was  not  authorized,  as  executrix,  to  make.  Her  conduct,  in 
this  case,  amounts  to  a  devastavit,  for  she  suffered  B.  H.  to  lend 
the  money,  and  to  take  a  security  payable  to  himself  alone. 
Then  if  so,  how  can  the  money  be  due  to  her  as  executrix  ?  If 
not,  then  it  is  clear,  that  the  other  executor  ought  not  to  have 
been  joined  in  the  action,  and  the  nonsuit  was  right. 
D.  F,  Janes  and  W.  J.  LatOy  contra,  stopped  by  the  court. 

Abbott,  C.  J.  The  question  in  this  case  is,  whether  this  mo- 
ney, when  recovered,  would  be  assets  in  the  hands  of  the  execu- 
tors :  if  it  would,  then  the  action  is  properly  brought  in  the  name 
of  both.  It  appears  to  me,  that  this  money  would  be  assets.  The 
circumstances  are  these.  Thomas  Heatley,  by  his  will,  left  a  spe- 
cific sum  of  40/.,  to  be  paid,  with  interest,  by  his  executors,  in 
equal  proportions  of  10/.  to  the  four  children  of  Benjamin,  his 
son ;  and  he  stated,  that  the  money  was  then  in  the  hands  of  Jo* 
scph  Jennions.  It  appears  that  Anne  Webster  alone  proved  the 
will.  Now,  if  an  action  had  been  brought  against  Jennions  for  the 
money,  it  is  clear,  that  the  other  executor  must  have  been  joined. 
But  Jennions  paid  it,  without  any  action,  to  Anne  Webster,  from 
whom,  it  appears  to  have  passed  to  Benjamin,  and  to  have  been 
lent  by  him  to  Winpenny,  together  with  another  sum  of  20/.  of  his 
own.  For  both  these  sums,  a  promissory  note  for  60/.  was  given, 
which  was  afterwards  endorsed  over  to  Spencer.  Now  both  Spen- 
cer and  Winpenny  knew  to  whom  the  40/.  belonged,  and,  it  was 
under  these  circumstances,  that  Spencer  made  the  acknowledgment, 
that  he  had  received  60/.  from  Winpenny,  and  that  40/.  belonged 
to  Benjamin's  children,  as  having  been  left  to  them  by  their  grand- 
father. The  question  then  is,  whether  the  executors  have  not,  as 
trustees,  a  right  to  recover  this  money  for  the  use  of  the  children. 
If  Spencer  misapplies  it,  the  executors  would  be  liable,  and  he 
therefore  can  have  no  right  to  retain  the  money,  as  against  them. 
It  is  said,  that  Anne  Webster,  by  lending  this  money,  was  guilty 
of  a  devastavit ;  it  is  not  clear,  however,  from  the  evidence,  that 
she  did  lend  the  money  to  Benjamin  Heatley.  This,  however,  is 
not  an  action  for  money  lent,  but  one  against  Spencer,  to  whom 
Winpenny  has  paid  the  money.  It  would  be  too  much  to  say, 
that  an  executor,  who  lends  money  belonging  to  the  testator,  which 
is  not  wanted  for  present  purposes,  is  therefore  guilty  of  a  de- 
vastavit. And  if  the  borrower  knows,  at  the  time,  that  it  is  the 
money  of  the  testator,  I  can  see  no  reason  why  the  executor  should 
not  recover  it  in  that  character.  The  special  circumstances  of  this 
case  are,  however,  the  ground  of  my  decision ;  and  I  think,  that 
both  these  executors,  having  been  entrusted  by  the  testator,  with 
the  care  of  this  sum  of  money,  have  a  right  to  recover  it  from 
the  present  defendant,  in  their  character  of  executors,  and  conse- 
quently, that  it  was  right  to  join  both  of  them  in  the  present  action. 

Bayley,  J.  I  have  no  doubt  in  this  case,  that  it  was  right  to 
join  both  executors.     An  executor  derives  title,  not  from  the  pro- 
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bate,  but  fiom  the  will,  and  a  probate  granted  to  one  executor 
ensures  to  the  benefit  of  all ;  and  all  must  join  in  an  action  brought 
in  that  character.  Then  the  only  question  in  the  present  case  is, 
whether  the  plaintiffs  are  entitled  to  bring  this  action  as  executors, 
and  that  depends  upon  this,  whether  the  money,  when  recovered, 
would  be  assets  ?  Now  we  trace  this  money  from  Jennions  to  Win- 
penny,  and  from  him  to  Spencer,  who,  by  his  own  acknowledg- 
ment, receives  it  for  the  children  of  Benjamin  Heatley ;  and  they 
have  a  right  to  look  to  the  executors,  who  are  accountable  to  them 
for  the  money.  It  seems  to  me,  that  if  we  can  trace  the  mone^ 
from  the  executors  to  the  defendant,  who  received  it,  knowing  it 
to  be  the  money  of  the  testator,  that  it  still  remains  assets,  recov- 
erable by  the  executors.  It  is  said,  that  this  is  not  so,  because  the 
loan  by  Anne  Webster  was  wrongful,  and  amounted  to  a  devasta- 
vit. But  if  that  were  the  case,  it  would  follow,  that  she,  by  her  own 
wrongful  act,  might  improve  her  own  personal  estate.  For  then, 
upon  her  death,  this  money,  instead  of  going  to  the  surviving  ex- 
ecutor, would  go  to  her  personal  representative.  The  argument 
would  come  to  this,  that  if  an  executor  were  wrongfully  to  dispose 
of  a  specific  chattel  belonging  to  the  testator,  and  afterwards  to 
recover  possession  of  it,  the  property  would  belong  to  him  in  his 
individual,  and  not  in  his  representative  character.  There  may  be 
many  cases,  in  which  it  is  the  duty  of  an  executor  to  lend  out  mo- 
ney belonging  to  the  testator.  Suppose  he  has  in  his  hands  a  sum 
which  will  not  be  called  for  till  a  distant  period,  is  it  to  lie  idle 
during  all  that  time?  And,  previous  to  the  institution  of  public 
funds,  it  must  have  been  lent  out,  in  all  cases,  upon  private  secu- 
rity. It  seems  to  me,  that  upon  this  subject,  the  executor  should 
be  allowed  to  exercise  a  fair  and  honest  discretion,  and,  that  if  he 
does  so,  he  cannot  be  guilty  of  a  devastavit.  The  foundation  of 
the  objection,  therefore,  fails ;  and,  as  the  circumstances  of  this 
case  enable  us  to  trace  the  money,  it  seems  to  me,  that  in  the 
transaction,  B.  Heariey  and  Spencer,  both,  acted  as  agents  of  the 
executors,  and  that  the  latter  hp.ve  now  a  right  to  require  the  mo- 
ney to  be  placed  in  their  hands,  for  the  purpose  of  executing  the 
trusts  reposed  in  them  by  the  will. 

HoLRovD,  J.  I  am  of  the  same  opinion.  Executors  derive 
their  authority,  not  from  the  probate  but  from  the  will ;  and  it  is 
clear,  that  if  this  money,  when  recovered,  would  be  assets,  both 
executors  must  join  in  the  action.  Now  there  is  no  doubt  that 
this  money  was  originally  assets,  and  that  that  fact  was  known  to 
the  defendant  when  he  received  it ;  and  if  so,  it  seems  to  me,  that 
in  an  action,  for  money  had  and  received,  brought  against  him  to 
recover  it,  the  damages  will  be  also  assets.  Even  taking  it  as  a 
loan  to  him,  it  does  not  appear  to  me,  that  it  would  make  any  dif- 
ference. It  would  still  be  a  part  of  the  testator's  property,  for 
the  detention  of  which,  damages  might  be  recovered,  and  which 
would  be  assets.  It  seems  to  me,  therefore,  that  the  executors,  in 
some  cases,  might  sustain  a  count  for  money  lent  by  themselves, 
and  join  it  with  a  count  for  money  lent  by  the  testator,  in  his  life- 
time..   In  the  case  of  an  insolvent  estaie,  it  would  be  different: 
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because  there  they  would  be  bound,  not  to  lend  the  money,  but 
to  apply  it  in  payment  of  the  testator's  debts.     I  think,  therefore, 
that  this  rule  ought  to  be  made  absolute. 
Best,  J.,  concurred. 

Rule  absolute. 


The  Duke  of  BEDFORD  v.  EMMETT.— p.  366. 

Ao  act  of  parliament,  the  preamble  of  which  recited  the  grant  of  a  market,  and  that  it 
was  expedient  that  provision  should  be  made  for  the  better  regulating  of  the  market, 
and  for  the  more  easy  collection  of  the  tolls  and  dues  payable  in  the  market,  enacted, 
••  That  it  should  be  lawful  for  the  owner  of  the  market  to  take  from  all  persons  who 
ahoukl  place,  pitch,  or  expose  fur  sale,  within  any  part  of  the  market,  any  fruits,  &c., 
all  such  tolls  as  are  usually  collected  or  token  within  the  said  market,  or  which  are 
payable  for  or  in  respect  of  the  same."  Held,  that  the  owner  of  the  market,  although 
not  entitled  at  common  law  to  any  toll,  might,  under  this  clause  of  the  act,  recover 
■uch  tolls  as,  at  the  time  of  passing  this  act,  were  usually  paid  in  any  part  of  the  said 
market ;  and,  that  although  the  tolls  then  usually  paid  in  respect  of  the  same  articles 
were  dif&rent  in  difierent  parts  of  the  market. 
% 

w 

Assumpsit  for  tolls  and  duties  due  and  payable  by  the  de- 
fendant to  the  plaintiff,  as  owner  and  proprietor  of  Covent  Garden 
Market,  and  of  the  dues,  duties,  and  tolls  thereto  belonging  and 
arising  thereby  and  therefrom,  for  and  in  respect  of  the  defend- 
ant's having  placed,  pitched,  and  exposed  for  sale,  and  sold 
within  the  said  market,  divers  large  quantities  of  fruit,  flowers, 
vegetables,  and  herbs.  The  second  count  was  for  tolls  payable 
in  reapect  of  fruits,  flowers,  pitched,  placed,  and  exposed  for  sale 
within  Covent  Garden  Market.  Plea,  first,  except  as  to  the  sum 
of  4(i.  Non-assumpsit ;  and  as  to  that  sum  a  tender.  At  the 
trial  before  Abbott,  C.  J.,  at  the  last  Middlesex  sittings,  the 
question  was,  whether  the  toll  payable  for  fruit  and  vegetables 
was  4(/.  a  cart-load,  or  a  sep^irate  toll  on  each  basket  ?  It  ap- 
peared, in  the  course  of  the  trial,  that  the  market  was  practically 
^abdivided  into  smaller  markets,  denominated  the  fruit-market, 
the  casualty-market,  and  the  potato-market.  In  that  part  called 
the  fruit-market,  the  toll  usually  taken  was  2d,  per  basket  for 
strawberries  and  gooseberries ;  of  which  a  cart  would  contain 
several.  There  were  some  few  instances,  however,  in  which  the 
payment  of  this  toll,  even  in  the  fruit-market,  had  been  success- 
fully resisted.  In  other  parts  of  the  market,  the  toll  taken  for 
the  same  articles,  was  only  4d.  per  cart-load.  The  articles,  in 
respect  of  which  the  present  toll  was  claimed,  had  been  pitched 
for  sale  in  the  fruit-market  King  Charles  II.,  by  letters  patent 
granted  unto  William,  Earl  of  Bedford,  that  he,  his  heirs  and 
assigns,  should  and  might  from  henceforth,  for  ever,  have,  hold, 
and  keep  a  market  within  the  parish  of  St.  Paul  Covent  Gar- 
den, in  a  certain  place  there,  then  called  The  Piazza^  in  the 
county  of  Middlesex,  near  the  church,  &c. ;  (the  limits  of  the 
market  were  then  described,)  for  the  buying  and  selling  of  all 
acd  all   kinds   of  fruits,  flowers,  roots,  and  herbs  whatsoever, 
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together  with  all  liberties,  free  customs,  tolls,  stallage,  piccage, 
and  all  other  profits,  advantages,  and  emoluments  whatsoever,  to 
the  like  market  in  anywise  belonging,  or  with  the  same  usually 
had  and  enjoyed.  But  the  grant  did  not  give  any  specific  toll. 
By  an  act  of  the  53  G.  3,  c.  71,  reciting  the  grant  in  the  pre- 
amble, and  ^'  that  it  was  expedient  that  provision  should  be  made 
for  the  better  regulating  and  ordering  of  the  market,  and  of  the 
persons  resorting  thereto,  and  for  the  more  easy  collection  and 
recovery  of  the  tolls  and  dues  payable  in  the  said  market,  or  in 
respect  thereof ;  it  was  enacted,  by  s.  5,  that  it  should  be  lawful 
for  the  owner  of  the  market,  and  his  lessees,  to  demand  and  take 
from  all  persons  who  shall  place,  pitch,  or  expose  for  sale,  or  sell, 
within  any  part  of  the  said  market,  any  fruits,  flowers,  vegeta- 
bles, roots,  or  herbs,  all  such  tolls  as  are  usually  collected  or 
taken  within  the  said  market,  or  which  are  payable  for  or  in  re- 
spect of  the  same ;  and  that,  afterwards,  no  tolls  shall  be  payable 
by  any  persons  who  shall  buy  any  fruits,  &c.,  within  the  said 
market,  or  for  or  in  respect  of  any  such  fruits  so  by  them  bought 
within  the  said  market,  unless  the  same  shall  be  by  them  again 
placed,  pitched,  or  exposed  for  sale  or  sold  within  the  said  mar- 
ket. And,  by  section  8,  it  was  enacted,  ^^that  nothing  in  that 
act  contained,  should  in  any  manner  alter,  vary,  lessen,  diminish, 
or  aifect  the  title  of  the  Duke  of  Bedford,  to  stallage,  piccage, 
or  any  other  liberties,  customs,  profits,  advantages,  or  emolu- 
ments whatsoever  to  the  said  market  belonging.  The  Lord 
Chief  Justice  was  of  opinion,  that  this  act  of  parliament  recog- 
nised a  right  in  the  owner  oi  the  market  to  such  tolls,  as,  at  the 
time  of  the  act,  were  usually  taken  or  collected ;  and  he  directed 
the  jury  to  say,  by  their  verdict,  whether,  in  that  part  of  the 
market,  called  The  Fruit-markety  the  toll  usually  collected  or 
paid,  was  4(j.  a  cart-load,  or  the  larger  toll  claimed  by  the 
plaintiff.  The  jury  found  a  verdict  for  the  plaintiff  for  the 
larger  toll. 

Marryat  now  moved  for  a  new  trial.  This  being  a  market 
created  within  the  time  of  legal  memory,  the  plaintiff  cannot 
claim  a  toll  by  prescription;  and  the  grant  itself  not  having 
specified  any  toll,  it  is  clear,  that  no  toll  was  due  at  common 
law.  2  Institute,  220,  and  Oabustan  v.  James^  Lutw.  1380,(a) 
are  authorities  in  point.  Besides,  there  cannot  be  two  distinct 
tolls  for  the  same  article,  in  different  parts  of  the  same  market. 
The  63  G.  8,  c.  71,  does  not  create  any  new  toll.  The  ob- 
ject of  the  legislature,  as  stated  in  the  preamble,  was  merely 
to  regulate  the  collection  of  such  tolls  as  were  then  payable ; 
and,  for  that  purpose,  the  obligation  of  paying  the  toll  is  trans- 
ferred from  the  buyer  to  the  seller.  The  5th  section,  indeed, 
enacts,  ^Uhat  the  owner  of  the  market  shall  be  entitled  to 
take  all  such  tolls  as  are  usually  taken  or  collected  within 
the  said  market,  or  which  are  payable  for  or  in  respect  of  the 

(a)  See  also  Iledtfy  v.  WheeUunui,  Gro.  Eliz.  668,  Palmer,  77,  86,  Moore,  474. 
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same;  but  tlio  word  or,  consistently  with  the  general  inten- 
tion of  this  act,  must  be  read  and;  for  the  intention  of  the 
legislature  was,  not  to  create  any  new  right  of  toll,  but  merely 
to  facilitate  the  collection  of  such  tolls  as  were  then  payable 
in  the  said  market.  The  toll  claimed  in  this  case,  is  rather 
in  the  nature  of  stallage,  and,  if  it  be  stallage,  it  is  expressly  en- 
acted, by  the  8th  section,  that  the  right  of  the  owner  of  the 
market  in  that  respect,  is  not  to  be  in  any  degree  affected.  In 
Lotodon  V.  Hierons,  2  B.  Moore,  102,  the  Court  of  Common 
Pleas  were  of  opinion,  that  this  act  of  parliament  did  not,  in 
any  respect,  vary  the  common  law  right  to  toll. 

Abbott,  C.  J.  The  only  ground  of  the  application  for  a  new 
trial  is,  that  the  case  was  not  correctly  left  to  the  jury.  I  was 
of  opinion,  at  the  trial,  that,  under  the  fifth  section  of  this  act 
of  parliament,  the  jury  had  only  to  inquire  what  tolls  had  been 
usually  collected  and  paid  at  the  time  of  passing  the  act ;  «and 
that  they  were  not  to  inquire  what  rights  the  grantee  might 
originally  have  had  under  the  grant  from  King  Charles  II. :  for 
the  acts  seemed  to  me  to  have  been  passed  with  the  intention  of 
patting  to  rest  all  such  questions  of  law  as  to  the  original  right  to 
toll.  I  am  still  of  the  same  opinion.  The  jury  have,  in  this 
case,  found  that  this  toll  had,  previously  to  the  passing  of  this 
act,  been  usually  paid  in  the  fruit  market ;  and,  whatever  doubts 
might  have  existed  under  the  common  law,  as  to  the  right  to  a 
different  toll  in  different  parts  of  the  same  market,  yet  that 
doubt  was,  I  think,  certainly  removed  by  the  act  of  parliament. 
For  the  only  question  under  that  act  is,  as  to  the  usage,  and 
there  seems  to  be  no  objection  to  an  usage  applicable  to  the  pay- 
ment of  different  tolls  for  the  same  fruits  and  vegetables  in  dif- 
ferent parts  of  the  same  market.  I  think,  therefore,  that  there 
is  no  ground  for  a  new  trial. 

Baylet,  J.  It  seems  to  me,  that  when  the  act  of  parliament 
is  considered,  the  direction  of  the  Lord  Chief  Justice  will  be 
found  to  be  quite  right.  The  objection  is,  that  it  is  impossible 
to  sustain  a  different  toll  for  the  same  article,  in  different  parts 
of  the  same  market.  If  this  had  been  a  toll  at  common  law, 
there  would  be  great-weight  in  the  objection.  A  mere  market 
toll  is  payable  by  the  buyer  only,  but  in  addition  to  this,  other 
tolls  are  payable  by  the  seller  to  the  owner  of  the  soil.  Of  this 
sort,  are  stallage  and  piccage,  which  are  very  distinguishable 
from  a  common  market  toll.  For  it  has  been  decided,  in  the 
case  of  a  market  held  on  borough  English  land,  that  the  former 
descend  to  the  special  heir,  and  the  latter  to  the  heir  general. 
In  this  case,  by  the  original  grant  recited  in  the  act  of  parliament, 
the  proprietor  of  the  land  was  empowered  to  hold  and  keep  a 
market  for  the  buying  and  selling  of  fruits  and  vegetables,  &c., 
together  with  all  liberties,  free  customs,  tolls,  stallage,  piccage, 
and  all  other  profits,  advantages,  and  emoluments  whatsoever, 
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to  the  like  market  in  any  wise  belonging ;  and  the  object  of  the 
act  seems  to  have  been,  to  give  a  more  ea«y  remedy  for  the  re- 
covery of  tolls.  For  it  says,  in  the  fifth  section,  that  it  shall 
and  may  be  hiwful  for  the  owner  of  the  market,  to  demand  from 
every  person  who  shall  place,  pitch,  or  expose  for  sale,  or  sell, 
within  any  part  of  the  market,  any  fruit,  &c.,  all  such  toll  as  is 
usually  taken  or  collected  within  the  said  market,  or  which  is 
payable  for  and  in  respect  of  the  same ;  and  then  it  proceeds  to 
state,  that  the  buyer  shall  not  be  liable  for  any  toll ;  and  the  act 
not  only  transfers  the  toll  from  the  seller  to  the  buyer,  but  also 
imposes  it  on  the  seller,  where  there  is  no  buyer.  It  goes  further, 
therefore,  than  a  mere  market-toll,  and  seems,  to  me,  to  include 
the  case  of  a  stallage  and  piccage  toll ;  and  if,  therefore,  a  per- 
son places  or  pitches  any  articles  for  sale,  he  is,  under  this  act, 
to  pay  what  is  usually  taken  for  placing  and  pitching.  If  it  is 
admitted,  that  this  toll  is  in  the  nature  of  stallage,  there  is  an 
end  of  the  question ;  for  one  part  of  a  market  may  be  so  much 
more  convenient  than  another,  for  the  purpose  of  exposing  wares 
for  sale,  as  to  justify  a  different  payment  for  the  privilege  of 
erecting  stalls  there ;  and  if  the  usage  has  established  a  particular 
payment  in  any  part,  it  seems  to  me,  that  the  words  of  the  act 
are  competent  to  give  to  the  owner  that  compensation,  in  each 
part  of  the  market,  which  the  usage  or  custom  may  have  es- 
tablished. It  is  said,  that  in  this  clause,  the  word  "or"  is  to  be 
construed  ^^and.'^  But  that  cannot  be  so,  for  otherwise  the 
words  "usually  taken  or  collected  in  the  said  market,"  would  be 
wholly  useless.  The  true  construction  seems  to  be  this  :  the  act 
contemplated  two  distinct  classes  of  cases,  and  provided,  that  if 
there  were  a  settled  usage,  that  usage  should  regulate  the  pay- 
ment in  future :  but  if  not,  that  then  the  owner  of  the  market 
should  take  such  toll  as  was  payable.  This  construction  gives 
effect  to  every  word  in  the  clause,  which,  by  the  settlod  rules  of 
construction,  the  Court  is  bound  to  do  if  possible.  This  being 
the  meaning  of  the  act,  the  only  remaining  question  in  the  case, 
is  a  question  of  fact,  as  to  which,  it  is  suflScient  to  say,  that  there 
was  evidence  on  both  sides,  and  the  jury  have  determined  the 
point. 

HoLROYD,  J.  I  think  that  the  direction  of  the  Lord  Chief 
Justice  was  right,  and  that  this  was  in  the  nature  of  stallage, 
rather  than  of  a  strict  market-toll.  The  latter  is  payable  by  the 
buyer  only,  but  here,  it  is  taken  from  the  seller,  and  that  whe- 
ther his  goods  are  sold  nor  not.  Now,  by  the  5th  section  of  the 
act  of  parliament,  the  legislature  has  given  a  right  to  the  owner 
of  the  market  to  take  such  tolls  as  were  then  usually  collected  or 
paid,  or  such  as  were  payable.  If,  therefore,  there  was  a  general 
usage,  that  usage  was  to  regulate  in  future ;  if  not,  then  the 
owner  was  to  resort  to  such  rights  as  he  legally  possessed.  In 
the  former  part  of  the  clause,  however,  the  question  of  right  is 
not  involved.     In  Rex  v.  Birch^  4  T.  R.  608j  a  similar  question 
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arose  as  to  the  construction  of  the  charter  of  the  corporation  of 
Liverpool,  and  there  it  was  considered,  that,  however  the  usage 
as  to  the  mode  of  election  there,  had  originated,  previously  to 
the  charter  of  Car.  2,  still,  if  there  was  an  usage  in  fact  proved, 
that  usage,  by  the  charter,  was  to  regulate  future  elections ;  and 
here  I  think,  that  according  to  the  true  construction  to  be  put 
upon  this  clause,  the  only,  question  is,  what  tolls  were,  in  fact, 
usually  taken  previously  to  the  passing  of  the  act ;  and  as  this 
toll  seems  to  me  in  the  nature  of  stallage,  I  can  see  nothing 
unlawful  in  the  owner  of  the  market  taking  a  different  toll,  in 
different  parts  of  it,  in  consideration  of  the  greater  convenience 
of  situation  to  the  sellers  of  the  goods.  As  to  the  question  of 
fact,  I  cannot  say  that  the  jury  have  found  a  verdict  so  con- 
trary to  the  evidence,  as  to  justify  the  court  in  setting  it 
aside,  (a) 

Rule  refused. 

(a)  Bbst,  J.,  WM  absent  in  the  Bail  Court. 


The  KING  v.  GLENN.— p.  373. 

Practice. 

The  defendant,  in  this  case,  had  been  prosecutrix,  in  an  indict- 
ment for  a  conspiracy,  upon  which  the  then  defendants  were  found 
guilty.  An  indictment,  however,  was  found  against  her  for  per- 
jury, and  another  against  Mary  Whitby,  one  of  the  defendant's 
witnesses.  They  stood  for  trial  at  the  last  London  sittings,  as 
special  juries,  the  indictment  against  the  defendant  standing  first 
in  order  in  the  paper. 

Jeremy  now  applied  to  quash  this  indictment  upon  the  usual 
terms. 

MoorCj  contra,  contended,  on  the  authority  of  The  King  v. 
WMy  1  Biackstone,  460,  that  it  ought  only  to  be  done  on  the 
special  terms,  that  the  prosecutor  should  be  named,  and  that  this 
indictment  should  stand  in  the  same  situation  as  the  first  would 
have  done. 

The  Court  directed  the  rule  to  be  drawn  up  accordingly,  when 
the  prosecutor's  name  shoutd  be  disclosed  :  and 

The  rule  drawn  up  was,  that  the  first  indictment  should  be 
quashed  on  the  payment  of  costs  by  the  prosecutors,  the  defendant 
to  appear  on  the  12th  February ;  the  issue  to  be  joined  on  the 
second  indictment  to  stand  for  trial  in  the  sittings-paper  in  the 
same  situation,  and  to  come  on  for  trial  in  the  same  order  with 
reference  to  the  prosecution  against  Mary  Whitby  as  the  issue 
ioined  on  the  former  indictment. 
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820  Rex  v.  Inhabitants  of  Mildenhall.  H.  T.  1820. 
The  KING  V.  The  Inhabitants  of  MILDENHALL.— p.  374, 

In  Bettlement  by  hiring  and  service,  the  pauper  is  settled  where  his  place  of  rest  is;  and 
therefore,  where  a  servant,  who  drove  (he  mail-cart  had  a  bed  provided  for  him  by  the 
year  at  N.,  where  he  rested  every  night  during  four  or  6ve  hours  in  the  middle  of  the 
night,  and  afterwards  returned  back  in  the  morning  to  his  master^s  house  at  M.,  and 
UBoally  went  to  bed  in  his  own  exclusive  room  for  about  two  hours:  Held,  that  his 
place  of  rest  was  in  M.,  and  that  his  settlement  was  there  also. 

Two  justices,  by  their  order,  dated  16th  January,  1818,  re- 
moved Winner  Cooke  and  Susan  his  wife,  from  the  parish  of  Mil- 
denhall in  the  county  of  Suffolk  to  the  parish  of  Newmarket,  All 
Saints,  in  the  county  of  Cambridge.  The  sessions,  on  appeal, 
quashed  the  order,  subject  to  the  opinion  of  this  court  on  the 
following  case : 

On  the  1st  of  May,  1817,  the  pauper  being  a  single  man,  let 
himself  as  a  yearly  servant  to  Richard  Bailey,  of  Mildenhall,  in  the 
county  Suffolk,  and  entered  into  his  service  on  the  same  day.  The 
pauper  was  employed  by  his  master  every  day  from  the  com- 
mencement of  his  service  up  to  the  5th  of  Apnl,  1818,  to  drive 
the  mail-cart  to  and  from  Newmarket  and  Mildenhall.  For  this 
purpose  he  started  every  night  from  Mildenhall  and  arrived  at 
Newmarket  at  about  eleven  o'clock  in  the  evening ;  and  after  de- 
livering the  bags,  &c.,  which  generally  occupied  about  an  hour, 
went  to  bed  at  an  inn  in  Newmarket,  m  a  bed  hired  for  him  ex- 
clusively for  a  year,  and  paid  for  by  his  master.  He  slept  until 
about  four  o'clock  in  the  morning,  when  the  mail-coach  arrived  at 
Newmarket  from  London,  and  the  pauper  used  to  get  up  and  re- 
ceive the  Mildenhall  mail-bags,  and  drive  his  cart  back  to  Milden- 
hall, where  he  generally  arrived  about  six  o'clock.  He  then, 
after  putting  up  his  horse,  &c.,  went  to  bed  in  a  room  provided 
for  him  in  his  master's  house  at  Mildenhall,  and  slept  two  or  three 
hours.  He  was  employed  during  the  rest  of  the  day  in  Milden- 
hall, as  his  master  chose,  and  sometimes,  which  was  about  eight 
or  ten  times  in  a  month,  he  did  not  go  to  bed  at  all  at  Mildenhall. 
He  kept  all  his  clothes,  and  took  all  his  meals  in  his  master's 
house,  and  the  room  and  bed  in  which  he  there  slept  were  exclu- 
sively appropriated  to  him,  and  he  considered  that  Mildenhall  was 
his  home,  but  that  he  took  his  night's  rest  at  Newmarket.  He 
kept  no  clothes  nor  any  thing  else,  at  Newmarket,  and  other  per- 
sons occasionally  slept  in  the  .same  room  there  with  him.  From 
the  5th  of  April,  1818,  until  the  following  1st  of  May,  he  never 
drove  the  mail-cart  at  all,  but  lived  wholly  in  his  master's  service 
at  Mildenhall.  On  the  1st  of  May,  1818,  he  quitted  Mr.  Bailey's 
service. 

Dover  and  Itolfe^  in  support  of  the  order  of  sessions.  Here 
there  was  no  question  as  to  the  validity  of  the  hiring,  nor  the 
duration  of  the  service.  The  only  doubt  is,  where  the  pauper 
slept  during  the  time.  For  the  last  twenty-five  nights  he  slept 
wholly  at  Mildenhall,  and  during  the  other  period  he  completed 
his  night's  rest  at  that  place.  The  sleeping  four  or  five  hours 
in  the  middle  of  the  night  cannot  be  what  is  meant  by  the  word 
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pernoctavit,  which  is  essential  to  the  obtaining  a  settlement. 
Rex  V.  Ringwoodj  1  M.  &  S.  481.  It  might  as  well  be  con- 
tended that  a  mail-guard  or  coachman  cains  a  settlement  in  each 
of  the  parishes  through  which  the  coach  passes  in  the  night. 

Scarlett  and  Chittyj  contra.  Here  it  is  stated  as  a  fact  in  the 
case,  that  the  pauper  considered  himself  as  taking  his  night's 
rest  at  Newmarket,  and  the  bed  was  there  hired  for  him  by  the 
year,  which  is  an  important  fact.  If  a  servant's  business  be 
such  as  to  compel  him  to  sleep  in  a  particular  parish,  no  doubt 
be  gains  a  settlement  there,  although  his  daily  service  be  in 
another  place.  Here  he  slept  substantially  at  Newmarket,  and 
the  rest  he  had  at  Mildenhall  was  after  seven  o'clock  in  the 
morning.  If  that  were  sufficient,  a  labourer  who  slept  in  one 
parish  in  the  night  might  gain  a  settlement  in  the  parish  where 
he  worked,  if  he  slept  there  two  or  three  hours  during  the  day. 

Per  curiam.  Here  the  pauper  was,  by  the  nature  of  his 
service,  compelled  to  wait  a  few  hours  in  the  middle  of  the  night 
for  the  return  of  the  mail.  During  that  time  he  slept  there  ; 
but  that  sleep  was  not  his  ordinary  and  sufficient  rest,  for  after 
he  returned  to  his  master's  house  at  Mildenhall  he  went  to  bed 
in  his  own  room,  which  was  there  provided  for  his  exclusive  use. 
He  did  not,  therefore,  go  to  Newmarket  as  to  his  place  of  rest, 
and  unless  that  were  so,  he  could  gain  no  settlement  there. 
Besides,  it  was  for  the  respondents  below  to  establish  affirma- 
tively a  settlement  in  Newmarket ;  and  if  that  is  left  doubtful, 
the  Court  will  not  quash  the  order  of  sessions.  But  here,  in 
fact,  Mildenhall  appears  to  have  been  the  place  of  rest  of  the 
pauper  during  his  service.  The  order  of  sessions  is  therefore 
right. 

Order  confirmed. 


The  KING  v.  The  Inhabitants  of  BLEASBY.— p.  377. 

Where  a  pauper  being  settled  hj  parentage  in  A.,  at  the  age  of  13  years  hired 
and  serred  for  a  year  in  A.,  and  afterwards,  when  he  was  16  years  old,  returned 
to  and  lived  with  his  father's  family  until  he  became  of  age :  Held,  that  hav- 
ing acquired  a  settlement  of  his  own  in  it,  he  did  not  follow  the  settlement  of 
his  father  subsequently  gained  in  another  parish,  whilst  the  pauper  continued 
to  reside  with  him. 

William  Kirkham,  with  his  wife  Catherine  and  four  children, 
was  removed  from  Bleasby  to  Thurgarton,  in  the  county  of  Not- 
tingham, by  an  order  of  two  justices  dated  19th  January,  1819. 
The  sessions,  on  appeal,  discharged  the  order,  subject  to  the 
opinion  of  this  Court  on  the  following  case : 

The  pauper  was  born  at  Gonalstone,  the  place  of  his  father's 
settlement,  in  June,  1785;  and  at  Martinmas,  1798,  being  then 
thirteen  years  of  age,  was  hired  and  served  for  a  year  with 
James  Hind  of  Gonalstone  aforesaid,  farmer.  When  the  pauper 
was  about  sixteen  years  of  age,  his  father  gained  a  settlement 
in  Thursarton  by  renting  a  tenement  of  the  yearly  value  of  10/., 
on  which  the  father  continued  to  reside  during  the  remainder  of 
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the  pauper's  minority,  and  the  pauper  continued  during  puch 
period  (that  is,  from  about  two  years  after  the  expiration  of  his 
service  in  Gonalstone,  until  he  was  twenty-one  years  of  age)  to 
reside  in  his  father's  house  at  Thurgarton,  working  during  the 
time  as  a  journeyman  framework-knitter,  and  occasionally  pay- 
ing part  of  his  earnings  to  his  father,  who  was  a  labourer,  as  a 
compensation  for  his  board.  The  sessions  being  of  opinion,  that 
the  pauper  had  gained  a  settlement  in  his  own  right  in  Gonal- 
stone, by  the  hiring  and  service,  and  that  the  settlement  gained 
about  two  years  afterwards  in  Thurgarton  by  the  pauper's  father, 
did  not  vary  or  affect  the  settlement  of  the  pauper,  discharged 
the  order. 

Scarlett  and  Balguy^  in  support  of  the  order  of  sessions.  In 
this  case,  the  pauper's  settlement  did  not  follow  that  of  his  father, 
because  he  had  acquired  a  settlement  of  his  own  by  hiring  and 
service  at  Gonalstone.  And  the  circumstance  that  at  the  time 
his  father  was  also  settled  there,  cannot  make  any  difference. 
This  is  not  like  the  case  of  a  certificated  person ;  there  his  family 
cannot  gain  settlements  by  hiring  and  service,  unless  emanci- 
pated, and  undoubtedly  it  has  been  held,  that  a  hiring  and 
service,  in  order  to  emancipate,  must  be  in  a  third  parish,  and 
that  if  it  be  in  the  certifying  parish  it  will  not  do.  Rex  v.  Keel^ 
Cald.  144,  Rex  v.  Ingworth,  8  T.  R.  339,  Rex  v.  Halifax,  Burr. 
S.  C.  806.  But  this  case  is  distinguishable  altogether.  Here 
the  pauper,  under  the  8  W.  &  M.  c.  11,  gained  a  substantive 
settlement  in  his  own  right,  which  put  an  end  altogether  to  his 
derivative  settlement  from  his  father.  And  even  if  the  case  be 
put  on  the  ground  of  emancipation,  it  may  be  safely  contended, 
that  the  pauper  was  emancipated ;  for  the  acquiring  a  settlement 
is  distinctly  stated  by  Lord  Kbnyon  as  one  of  the  modes  of 
emancipation.  Rex  v.  Witton  cum  Twambrookes,  3  T.  R.  355. 

Nolan  and  Benman^  contra.  If  a  child  be  not  emancipated 
but  continues  a  part  of  its  father's  family,  every  new  settlement 
acquired  by  the  father,  is  also  a  new  settlement  acquired  by  the 
child.  And,  therefore,  in  the  present  case,  if  the  pauper  was 
not  emancipated,  the  settlement  in  Thurgarton  is  his  last  legal 
settlement.  Now,  in  order  to  constitute  emancipation,  there 
must  be  some  deliberate  act  of  separation  on  the  part  of  the 
family.  Marriage  or  separation,  after  twenty-one,  or  contracting 
a  relation  inconsistent,  as  in  the  case  of  the  soldier,  are  all  de- 
liberate acts  of  this  description.  To  these,  undoubtedly.  Lord 
Kenyon  adds  in  the  case  cited,  the  acquiring  a  settlement  for 
himself.  But  this  must  be  understood  to  be  a  settlement  distinct 
from  that  of  his  family,  for  no  other  settlement  could  produce  a 
separation.  And  in  Rex  v.  Collingboum  DudB,  4  T.  R.  199, 
Lord  Kbnyon  corrected  his  expression  in  this  manner.  Besides, 
in  Rex  v.  Keel  it  was  distinctly  stated,  that  a  party  can  acquire 
no  new  settlement  in  a  place  where  he  was  settled  before.  If 
so,  the  hiring  and  service  in  this  case  gave  none  at  Gonalstone, 
and  then  no  doubt  can  remain  on  the  point.  In  Rex  v.  Roaohj 
6  T.  R.  247^  it  seems  to  have  been  taken  for  granted  that  if  the 


379]  3  Bar}'ewall  &  Alderson.  223 

Foldier  had  returned  into  his  father's  family  before  twenty-one  he 
would  not  have  been  emancipated.  Here,  after  the  hiring  and 
service,  the  pauper  returned  and  remained  till  twenty-one  in  his 
father's  family,  during  which  time  the  new  settlement  was  gained 
by  him.  The  contrary  decision  would  have  a  bad  effect  in  sepa- 
rating families  from  each  other. 

Abbott,  C.  J.  I  am  of  opinion  that,  in  this  case,  the  order 
of  sessions  should  be  confirmed.  There  are,  undoubtedly,  some 
consequences  which  will  follow  from  this  decision,  which  are  to 
be  regretted,  but  they  are  consequences  arising  from  the  system 
of  the  poor  laws,  over  which  the  Court  has  no  control.  There 
is,  however,  another  inconvenience,  I  mean  the  great  frequency 
of  legal  controversies,  which  this  Court  can,  in  some  degree, 
prevent,  by  not  departing  from  the  decisions  of  our  predecessors 
who  have  left  us,  as  it  seems  to  me,  an  intelligible  rule  upon  this 
subject.  I  take  it  to  be  settled  law,  that  if  a  child  acquire  a 
settlement  of  his  own,  although  he  may  afterwards,  during  his 
minority,  return  and  live  with  his  father's  family,  he  does  not 
follow  the  settlement  of  his  father  subsequently  obtained.  In 
this  case  the  pauper  did  acquire  a  settlement  by  the  hiring  and 
service  in  Gonalstone ;  and  after  that  time  he  derived  his  settle- 
ment no  longer  from  his  father,  but  from  the  contract  of  hiring. 
I  cannot  agree  with  what  is  stated  in  Rex  v.  Keel  on  that  sub- 
ject ;  and,  indeed,  the  point  was  no  part  of  the  decision  of  the 
Court  in  that  ca«e.  For  the  question,  both  there  and  in  Bex  v. 
Ingworth,  was,  whether  a  certificate  was  discharged  by  a  hiring 
and  service  in  the  certifying  parish,  and  the  Court  held,  that  it 
was  not,  on  the  ground,  probably,  that  it  was  better  to  hold  that 
no  settlement  gained  in  the  parish  granting  the  certificate,  should 
affect  the  parish  to  whom  it  was  granted,  it  not  being  a  question 
into  which  the  latter  would  be  likely  to  inquire.  Those  cases 
are,  however,  very  distinguishable  from  the  present.  I  am, 
therefore,  of  opinion,  that  the  order  of  sessions  ought  to  be  con- 
firmed. 

Bayley,  J.  I  am  of  opinion,  that  the  cases  relating  to  certi- 
ficated persons  ought  to  be  wholly  laid  out  of  the  question,  in 
the  present  case.  It  has  long  been  considered  as  a  point  settled 
by  Bex  v.  Witton  cum  Twambrookes  that  the  settlement  by 
parentage  only  continues  so  long  as  the  child  remains  a  member 
of  the  family,  and  that  the  settlement  of  a  child  who  has  acquired 
one  of  his  own  does  not  shift  with  that  of  the  father.  Then  the 
only  question  is  whether  this  pauper  has  done  any  act  to  gain  a 
settlement  of  his  own  in  Gonalstone.  It  is  said  that  he  has  not, 
because  he  had  a  settlement  there  before,  but  the  words  of  the 
statute  of  the  8  W.  &  M.  expressly  provide,  that  if  an  unmarried 
person  shall  so  be  hired  and  serve,  he  shall  be  judged  and  deemed 
to  have  a  good  settlement.  It  seems  to  me,  that  the  statute  hav- 
ing expressly  provided  this,  the  pauper  who  was  hired  and  served 
a  year  in  Gonalstone,  did  gain  a  settlement  there,  and  that  the 
order  of  sessions  must,  therefore,  be  confirmed. 
HoLBOYD,  J.     I  think  that,  in  this  case,  the  settlement  of  the 
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son  was  not  varied  by  the  settlement  of  the  father,  subsequently 
obtained.  The  cases  "which  have  been  cited  with  respect  to  cer- 
tificates do  not  seem  to  me  to  be  applicable  to  the  present.  I  can 
see  no  reason  why  a  party  should  not  gain  a  new  settlement  in 
the  parish  in  which  he  had  one  before,  where  originally  he  had 
it  in  another  right,  as  derived  from  his  father,  and  subsequently 
in  his  own  right,  under  the  contract  of  hiring  and  service.  I 
therefore  fully  agree  with  the  Court  in  thinking  that  this  order 
ought  to  be  confirmed. 

Order  confirmed.(a) 

(a)  BiBT,  J.,  was  absent  in  the  Bail  Court. 


The  KING  V.  The  Inhabitants  of  SKEFFINGTON.— p.  382. 

Where  the  mother  of  an  apprentice,  whose  time  had  not  expired,  applied  to  his 
master  to  give  him  np  to  her,  and  the  master  having  consented  to  it,  and  all 
having  agreed  to  part,  the  apprentice  went  away ;  but  the  indenture,  which 
was  in  the  hands  of  a  third  person,  was  never  applied  for  nor  given  up :  Held, 
that  the  apprenticeship  was  not  put  an  end  to  by  this  agreement,  although  the 
master  said  that  he  would  have  given  up  the  indenture  if  he  had  it  in  his  pos- 
session at  the  time,  and  afterwards  refused  to  take  back  the  apprentice. 
Secondly,  where  an  unstamped  indenture  of  apprenticeship  recited  that  a 
premium  of  12^.  had  been  paid ;  but  added,  that  it  was  paid  out  of  a  charit- 
able donation  fund  belonging  to  the  parish,  and  the  master  being  caUed, 
proved  that  the  premium  had  been  paid  by  the  parish  officers,  who  told  him  at 
the  time  of  paying  it  that  it  was  charity  money :  Held,  that  the  fact  of  pay- 
ment being  proved,  the  recital  in  the  indenture,  and  the  declarations  of  the 
parish  officers,  were  not  admissible  in  evidence,  so  as  to  bring  the  case  with- 
in the  exception  in  the  44  G.  8,  c.  98,  s.  190,  and  that  the  indenture,  being 
unstamped,  was  void.  Semble,  that  a  charitable  donation  fund  belonging  to 
a  parish  is  a  public  charity,  within  such  exception. 

Two  justices,  by  their  order,  removed  Thomas  Harrison,  and 
Ruth  his  wife,  from  the  parish  of  Halstead  to  the  parish  of 
SkeflBngton,  both  in  the  county  of  Leicester.  The  sessions,  on 
appeal,  confirmed  the  order,  subject  to  the  opinion  of  this  Court 
on  the  following  case : 

The  respondents  proved  a  hiring  and  service  in  Skeffington  by 
the  pauper  Thomas  Harrison,  from  Martinmas,  1812,  to  the  fol- 
lowing Martinmas.  The  appellants  then  gave  in  evidence  an  in- 
denture of  apprenticeship,  dated  1805,  by  which  the  pauper 
bound  himself  apprentice  to  William  Dudgeon,  of  the  parish  of 
St.  Mary,  Leicester,  for  the  term  of  ten  years.  A  premium  of 
121,  was  stated  in  the  indenture  to  have  been  paid  to  Dudgeon 
with  him  by  the  churchwardens  and  overseers  of  the  parish  of 
Tugby,  which  was  also  stated  to  have  been  paid  by  them  out  of 
a  charitable  donation  fund  belonging  to  that  parish.  No  evi- 
dence, however,  was  given  of  the  premium  having  been  paid  out 
of  a  charitable  fund,  except  the  above  statement  on  the  face  of 
the  deed,  and  the  declaration  of  the  parish  officers  at  the  time 
they  paid  it,  that  it  was  charity-money.  The  deed  was  objected 
to  as  not  having  any  stamp,  but  the  objection  was  overruled. 
The  pauper  served  under  the  indenture  for  four  years  in  the 
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parish  of  St.  Mary,  Leicester,  when  his  mother  applied  to  Dud- 
geon to  give  him  up  to  her,  she  saying  she  had  procured  another 
master.  The  master  said  she  might  have  him  and  welcome. 
They  all  agreed  to  part,  and  the  boy  went  away  with  his  mother. 
The  indenture  remained  in  the  hands  of  the  overseers  of  Tugby, 
and  was  never  delivered  either  to  the  boy  or  his  mother,  nor  ap- 
plied for  by  any  of  the  parties ;  but  the  master  said  he  would  have 
given  it  up  if  it  had  been  at  the  time  in  his  possession.  The 
overseers  of  Tugby  afterwards  applied  to  Dudgeon  to  take  the 
boy  again ;  but  he  said  he  would  not,  adding,  unless  the  magis- 
trates make  me  take  him  again,  I  have  done  with  him ;  and  he 
never  heard  anything  more  on  the  subject. 

Benman,  Marriott^  and  DwarrUy  in  support  of  the  order  of 
sessions,  contended,  that  the  indenture  was  void,  inasmuch  as  a 
premium  was  paid,  and  no  stamp  was  affixed  to  it,  as  required 
by  44  G.  3,  c.  98.  And  there  was  no  legal  evidence  that  the 
premium  was  advanced  out  of  any  public  charity,  so  as  to  bring 
the  case  within  the  exception  contained  in  section  190  of  that 
act.  For  if  the  recital  in  the  indenture  was  sufficient,  it  would 
always  be  competent  for  the  parties  to  make  such  a  recital,  and 
BO  to  avoid  the  duty  altogether.  Nor  was  the  declaration  of  the 
parish  officers  evidence  which  ought  to  have  been  received. 
Then,*  if  so,  the  indenture  being  void  ab  initio,  the  pauper  was 
Boi  juris  when  he  hired  and  served  in  1812  in  Skeffington.  But 
if  not  void  ab  initio,  still  the  apprenticeship  was  put  an  end  to 
by  the  agreement,  in  1809,  between  the  mother  and  Dudgeon. 
If  anything  short  of  absolute  cancellation  will  do,  this  is  suffi- 
cient ;  for  the  reason  expressly  assigned,  for  not  giving  up  the 
indenture,  was  only  that  it  was  in  the  hands  of  a  third  party. 
And  the  master  afterwards  refused  to  take  the  boy  again.  And 
even  if  this  was  not  so,  then  the  subsequent  service,  in  1812,  may 
be  considered  as  a  service  with  the  permission  of  Dudgeon ;  and 
if  so,  a  settlement  would  still  be  gained  in  Skeffington. 

Gurnet/,  PhiUipps,  and  Francklin,  contra.  The  objection  as 
to  the  want  of  a  stamp  arose  and  was  answered  by  one  and  the 
same  instrument.  For  if  the  recital  be  read  to  prove  the  pay- 
ment of  the  premium,  it  must  also  be  read  to  show  that  that  pre- 
mium was  advanced  out  of  charity  money.  So,  also,  as  to  the 
declaration  of  the  parish  officer.  That  was  a  declaration  accom- 
panying the  act  of  payment,  and  qualifying  it.  Then,  if  so. 
Rex  V.  St.  Matthew*By  Bethndlrgreen^  Burr.  S.  C.  574,  shows 
that  this  is  a  public  charity  within  the  exception.  As  to  the 
other  point.  Rex  v.  Bow^  4  M.  &  S.  383,  is  decisive  to  show  that 
the  indenture  was  not  put  an  end  to,  and  Rex  v.  Marherton,  1 
T.  B.  139,  is  to  the  same  effect.  Then  the  apprentice  was  not 
Mii  juris  in  1812,  when  the  hiring  and  service  took  place ;  and, 
therefore,  gained  no  settlement  in  Skeffington. 

Abbott,  C.  J.  If  it  had  been  shown  in  the  present  case,  that 
this  apprenticeship  had  ever  been  well  constituted,  I  should  have 
been  of  opinion,  upon  the  authority  of  the  case  of  Rex  v.  B&Wj 
which  has  been  cited  here,  that  the  agreement  between   the 
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parties  in  this  case  was  not  sufficient  to  put  an  end  to  the  in- 
denture. I  think,  also,  that  the  fund  out  of  which  the  premium 
is  said  to  have  been  paid,  was  a  public  charity  within  the  mean- 
ing of  the  exception  in  the  stamp-act.  But  I  think  that  there  is 
no  sufficient  evidence  in  this  case  to  show  that  the  premium  was 
in  fact  paid  out  of  such  a  fund.  It  is  stated  in  the  case,  as  a 
fact  proved  by  the  master,  that  a  premium  of  12/.  was  paid  with 
the  apprentice.  That  being  so,  it  would  be  very  dangerous  to 
say  that  the  declaration  of  the  parish  officers  should  be  admitted 
to  prove  the  nature  of  the  fund  out  of  which  it  was  paid,  more 
especially  when  those  persons  might  have  been  called  to  prove 
the  fact.  The  case  is  not  precisely  the  same  as  if  a  declaration 
of  the  parish  officers  had  been  offered  as  the  only  proof  of  pay- 
ment. In  that  case  the  whole  declaration  would  have  been  re- 
ceivable. But  here  the  fact  of  payment  was  itself  proved* 
Upon  that  ground  I  am  of  opinion  that  the  indenture  ought  not 
to  have  been  received  in  evidence ;  and,  therefore,  that  the  ses- 
sions had  nothing  before  them  to  show  that  the  pauper  was  not 
sui  juris  at  the  time  when  he  served  for  a  year  in  Skeffington. 
The  order  of  sessions  must,  however,  be  confirmed,  because  their 
ultimate  decision,  although  founded  on.  wrong  grounds,  was 
correct. 

Bayley,  J.  I  am  entirely  of  the  same  opinion.  ThiB  re- 
spondents having  proved  a  case  of  hiring  and  service,  it  became 
the  duty  of  the  appellants  to  show  that  there  was,  at  the  time,  a 
subsisting  valid  apprenticeship.  In  order  to  do  that,  they  pro- 
duce an  indenture,  which,  on  the  face  of  it,  purports  that  a  pre- 
mium has  been  paid,  and  which  is  not  stamped.  Now,  if  that 
premium  was  paid  out  of  a  public  charity,  it  was  the  duty  of  the 
appellants  to  prove  that  fact,  which  was  within  their  knowledge, 
and  of  which  the  respondents  could  know  nothing.  An  in- 
denture of  apprenticeship  is  no  evidence  of  the  facts  recited  in 
it.  If  it  were,  the  inconvenience  pointed  out  in  argument  would 
occur,  that  in  order  to  defraud  the  revenue  a  party  might  always 
recite  that  the  premium  was  paid  out  of  a  public  charity,  whe- 
ther the  fact  were  so  or  not.  But  it  is  said  that  if  the  payment 
of  the  premium  be  proved  by  the  indenture,  this  recital  also  be- 
comes evidence.  That  answer  is  not,  however,  sufficient ;  for  it 
is  plain  upon  this  case,  that,  independently  of  the  indenture, 
there  is  direct  evidence  of  the  fact  of  payment.  I  think,  there- 
fore, that  on  the  evidence  this  was  a  void  indenture* 

HoLROYD,  J.  K  the  recital  in  the  indenture  of  apprentice- 
ship, and  the  declaration  of  the  parish  officers,  had  been  the  only 
•evidence  of  the  fact  of  payment  of  the  premium,  I  should  have 
been  of  opinion  that  there  was  sufficient  evidence  also,  that  it 
was  paid  out  of  a  public  charity.  But,  on  looking  at  this  case, 
it  is  clear  to  me  that  that  fact  was  proved  substantially  by  the 
master.  If  so,  the  sessions  decided  wrons  in  receiving  the  in- 
denture in  evidence  without  a  stamp.  Their  ultimate  decision 
was,  however,  right,  for  they  confirmed  the  order. 

Order  of  Sessions  confirmed,  (a) 
(a)  Best,  J.,  absent  in  the  Ball  Court 
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HANLEY,  Esq.,  v.  PEPPER.— p.  887. 

Wkere  an  innkeeper  resides  at  his  inn  in  the  district  A.,  and  his  stables  are 
in  the  district  B.,  his  residence  is  the  criterion  by  which  to  ascertain  the 
district  where  he  is  to  take  out  his  license,  and  to  aooount  for  the  post-horse 
duties  under  27  O.  8,  o.  26,  s.  18. 

Assumpsit  by  plaintiff,  as  farmer  of  poet-horse  duties  for  Hert- 
fordshire, against  defendant,  a  person  licensed  to  let  horses 
for  travelling  post,  for  duties  payable  by  him.  There  was  also 
a  count  for  money  had  and  received.  Flea,  general  issue.  At 
the  trial,  before  Abbott,  J.,  at  the  sittings  after  Trinity  term, 
1818,  a  verdict  was  found  for  the  plaintiff,  damages  5^. ;  subject 
to  the  opinion  of  this  Court,  upon  the  following  case : 

The  plaintiff  was  the  farmer  and  collector  of  the  post-horse 
duties  for  the  county  of  Herts,  and  the  defendant  was  a  person 
licensed  to  let  to  hire  horses,  for  the  purpose  of  travelling  post 
by  the  mile,  or  from  stage  to  stage,  under  a  license  from  other 
persons,  who  were  farmers  and  collectors  of  the  like  duties  in 
the  county  of  Middlesex.  At  the  time  in  question,  the  defend- 
ant kept  the  Commercial  Inn,  at  Bamet,  and  resided  there  with 
his  family.  The  inn  is  in  the  county  of  Herts.  On  the  other 
side  of  the  road,  and  in  the  county  of  Middlesex,  he  held  stables 
and  other  buildings,  in  a  yard,  where  he  kept  all  his  horses  for 
hire,  and  where  the  ostler  and  his  wife  resided,  by  whom  the 
stamp-office  and  posting-tickets  were  constantly  filled  up,  and 
sent  from  the  yard  with  the  horses  and  chaises,  when  hired  or 
ordered  by  any  customer.  The  chaises  were  all  returned  to  the 
assessed  taxes,  and  the  assessed  duties  upon  them  were  paid  in 
the  county  of  Herts.  Up  to  the  let  October,  1817,  the  defend- 
ant took  out  an  annual  license  from  the  collector  for  the  county 
of  Herts,  who  was  then  also  collector  for  Middlesex ;  and,  under 
such  licenses,  paid  the  post-horse  duties  to  the  said  collector,  up 
to  that  time.  The  districts  then  becoming  separated,  he  took 
out  a  new  license  from  the  farmer  and  collector  for  the  county 
of  Middlesex ;  and,  since  that  time,  all  the  stamp-office  tickets 
issued  by  the  defendant,  with  horsey,  have  been  supplied  to  him 
by  the  farmer  of  the  district  in  which  Middlesex  is  included. 
He  was  applied  to  on  the  part  of  the  plaintiff,  as  farmer  of  the 
duties  for  Herts,  on  the  26th  of  February,  1818,  who  asked  the 
defendant  if  he  had  taken  out  a  license  for  Herts ;  he  said  he 
had  taken  out  a  license  for  Middlesex,  as  his  horses  stood  there, 
and  should  account  for  the  duties  to  the  farmer  of  Middlesex, 
and  not  to  the  farmer  of  Herts.  On  the  8th  of  March,  1818, 
John  HiUs,  a  guest  of  defendant,  in  the  Commercial  Inn,  in  the 
traveUer's  room  there,  which  is  in  the  county  of  Herts,  ordered 
of  the  defendant  a  chaise  and  pair  of  horses,  to  be  used  by  the 
said  John  Hills  in  travelling  from  thence  to  St.  Alban's ;  and 
defendant,  previously  to  the  using  of  the  said  horses,  charged 
the  amount  to  the  said  John  Hills.  The  said  chaise  and  horses 
having  been  put  to  at  the  stables  in  Middlesex,  and  a  stamp 
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office  ticket  for  them  filled  up  there  by  the  ostler,  were  driven  up 
to  the  door  of  the  inn,  on  the  Hertfordshire  side  of  the  road,  and 
there  took  up  the  said  John  Hills,  and  carried  him  to  St.  Alban's. 
The  hiring  by  Hills  was  made  at  the  instance  and  expense  of 
the  plaintiff  in  this  action.  The  defendant  had  notice  on  the 
12th  of  March,  1818,  to  pay,  on  the  25th  of  the  same  month,  to 
the  plaintiff,  as  such  farmer,  and  collector,  the  duties  upon  the 
aforesaid  hiring ;  but  refused  so  to  do,  contending  that  it  be- 
longed to  the  farmers  for  the  county  of  Middlesex,  to  whom  he 
accounted  for  the  same. 

Ba^ly  for  the  plaintiff.  It  might,  perhaps,  be  contended  that 
in  this  case,  the  defendant  has  not  acted  bona  fide  in  removing 
his  horses  into  Middlesex ;  but,  without  doing  that,  it  is  clear  from 
44  6.  3,  c.  98,  sched.  B.,  by  which  the  duty  is  imposed,  that  the 
place  of  residence  is  to  be  the  criterion.  Ifow,  in  this  case,  the 
residence  was  in  Hertfordshire,  where  the  traveller  commenced 
his  journey.  And  this  is  confirmed  by  25  G.  3,  c.  51,  s.  15 ;  for 
the  innkeeper,  who  issues  the  stamp-office  ticket,  is  required  to 
put  on  it  the  name  of  his  house  or  sign.  The  27  G.  3,  c.  26,  s. 
13,  does  not  vary  the  case :  that  only  provides,  that  the  duty 
shall  be  payable  where  the  ticket  is  issued,  and  the  innkeeper 
issuing  it  resides.  It  therefore  clearly  contemplates,  not  an 
issuing  by  the  ostler,  but  by  the  innkeeper.  If  so,  the  ticket,  in 
this  case  was  issued  in  Hertfordshire,  where  the  defendant  also 
resided. 

Marry att  contra.  Here,  the  defendant,  who  has  taken  out  his 
license  from  the  Middlesex  collector,  ought  to  account  for  the 
duties  to  him,  and  he  has  done  so.  The  provisions  of  25  G.  8, 
c.  51,  are  immaterial  to  the  present  case ;  for,  at  that  time,  no 
questions  could  arise  between  different  collectors,  and  therefore 
it  was  of  no  consequence,  provided  the  duties  were  paid,  in  what 
place  they  were  accounted  for.  But  the  27  G.  3,  c.  26,  s.  13, 
was  passed  for  the  purpose  of  regulating  the  matter,  and  pro- 
vides, that  the  duty  shall  be  payable  where  the  tickets  are  issued. 
Here,  that  is  done  in  Middlesex ;  for  they  are  made  out  there, 
and  there  delivered  to  the  post-boy,  who  is,  for  that  purpose,  the 
agent  of  the  traveller.  Suppose  a  livery-stable  keeper  resides  at 
a  distance  from  his  place  of  business,  and  does  not  keep  an  inn, 
it  is  clear  he  must  account  to  the  district  where  his  stables  are, 
and  that  case  is  not  distinguishable  from  this.  Here,  the  defend- 
ant's place  of  business  for  posting  is  in  Middlesex.  As  to  any 
fraud  or  collusion,  it  is  wholly  out  of  the  case. 

Abbott,  G.  J.  It  appears  to  me,  that  by  the  true  construction 
of  this  act  of  parliament,  the  site  of  the  residence  of  the  party, 
and  not  that  of  his  stables,  is  to  determine  the  district  in  which 
he  is  to  take  out  his  license,  and  where  the  duties  are  to  be  pay- 
able. By  the  25  G.  3,  c.  51,  s.  8,  a  separate  and  distinct  license 
must  be  taken  out  for  each  and  every  inn,  house,  or  other  place, 
which  any  postmaster  or  other  person  shall  keep  for  the  purpose 
of  letting  horses  for  hire  bv  the  mile  or  stage ;  and  if,  therefore, 
the  construction  contendea  for  by  the  defendant  were  correct,  it 
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would  follow,  that  a  person  who  resided  near  the  junction  of  two 
counties,  and  who  had  two  stables,  one  in  each  county,  would  be 
compellable  to  take  out  two  licenses,  and  it  would  be  incumbent 
upon  him  to  pay  the  duties  to  the  collectors  of  the  one  or  the 
other  county,  according  as  the  horses  came  out  of  one  or  the 
other  stable.  Now,  all  this  confusion  of  accounts  will  be  avoided 
by  taking  the  residence  of  the  innkeeper  as  the  criterion  by 
which  to  determine  the  district  where  the  license  is  to  be  taken 
out,  and  the  duties  payable.  The  words  of  the  27  6.  3,  c.  26, 
8.  13,  are,  that  the  duties  shall  belong  to  the  district  where  the 
tickets  shall  have  issued,  and  where  the  postmaster  issuing  the 
same  shall  reside.  It  is  said  indeed  that  the  tickets  were  issued 
where  they  were  made  out  bv  the  ostler,  viz.  in  Middlesex ;  but 
I  do  not  agree  to  that,  for  I  think  they  were  issued  by  the  de- 
fendant in  Hertfordshire,  where  he  delivered  them  to  the  traveller. 
I  think,  therefore,  that  the  plaintiff  is  entitled  to  the  judgment 
of  the  Court. 

Bayley,  J.  I  am  of  the  same  opinion.  If  this  had  been  a 
case  where  a  party  had  stables  for  letting  horses,  and  resided 
elsewhere,  his  residence  not  being  a  place  of  public  entertainment, 
perhaps  I  might  be  of  opinion  that  the  site  of  the  stables  would 
determine  the  district  where  the  duties  were  payable.  But,  in 
the  present  case,  I  have  no  doubt  that  the  stable-yard  of  the  de- 
fendant in  Middlesex  was  not  the  place  where  he  let  the  horses, 
and  where  he  ought  to  have  paid  the  duties,  and  that  his  residence 
on  the  opposite  side  of  the  road  was  so.  This  seems  to  me  quite 
clear  from  the  provisions  of  the  25  G.  3,  c.  51,  by  the  15th 
section  of  which  the  post-horse  duty  is  imposed  on  the  traveller, 
and  the  person  letting  out  the  horses  is  to  deliver  to  him  a  stamp- 
office  ticket,  which  the  traveller  is  to  leave  at  the  first  toll-bar ; 
and  the  17th  section,  alluding  to  this  provision,  speaks  of  it  as 
the  ticket  by  this  act  directed  to  be  issued  to  such  traveller. 
Now,  this  seems  to  me  to  explain  the  phrase  used  in  27  G.  3,  c. 
26,  8. 13,  upon  which  this  question  turns.  That  clause  provides, 
that  the  duties  shall  belong  to  the  district  where  such  tickets 
fihall  have  issued,  and  where  the  innkeeper  issuing  the  same 
shall  reside.  Now,  here,  the  innkeeper  resides  in  Hertfordshire, 
and  if,  as  appears  in  the  clause  referred  to  in  25  G.  3,  c.  51,  the 
issuing  of  the  ticket  means  the  delivery  of  it  by  the  innkeeper 
to  the  traveller,  that  also  appears  from  the  case  to  have  taken 
place  in  Hertfordshire.  I  tlunk,  therefore,  there  must  be  judg- 
ment for  the  plaintiff. 
HoLKOTD  and  Best,  Js.,  concurred. 

Judgment  for  plaintiff. 

U 


230  Campbell  v.  Lewis.    H.  T.  1820.  [392 

CAMPBELL  V.  LEWIS.    In  Error.— p.  392. 

Where  A,  being  posaesaed  of  certain  premiaea  for  a  term  of  yeare,  aaeigned  part  of  them 
over  to  B,  for  the  reaidue  of  hia  term,  with  a  covenant  for  quiet  enjoyment,  and  B 
afterwarda  asaigned  them  over  to  C:  Held,  that  C,  having  been  evicted  by  J.  &,  the 
leaaor  of  A,  for  a  breach  of  covenant  committed  by  A,  prevtooaly  to  the  aasiKnineDt 
to  B,  might  maintain  an  action  againat  A,  upon  the  covenant  for  quiet  enjoyment,  on 
the  ground  that  there  waa  a  privity  of  estate  between  A  and  C;  aecoodly,  the  declara- 
tion having  aet  out  the  indenture  from  A  to  B,  in  which  it  waa  recited  that  J.  S.,  by 
indenture,  demiaed  to  A,  the  premiaes,  and  it  afterwards  appearing  on  the  face  of  the 
declaration,  that  J.  S.  had  entered  and  ejected  C,  from  the  premises  for  a  forfeiture: 
Held,  that  the  court  might,  particularly  after  verdict,  preaume  that  J.  &  bad  a  title  to 
the  premises,  although  there  waa  no  express  allegation  of  that  fact.  Thirdly,  wbeo 
part  of  the  apecial  damage  laid  in  the  declaration  did  not  fall  strictly  within  the  cove- 
nant alleged  to  be  broken,  it  is  to  be  presumed,  after  verdict,  that  the  jury  were  di. 
rected  at  the  trial  not  to  take  that  part  into  their  conaidflration. 

The  declaration  set  out  an  indenture,  dated  November  1st,  1803, 
between  the  plaintiff  in  error  and  Benjamin  Corp,  whereby,  after 
reciting  that  by  indenture,  dated  January  1st,  1801,  James  Bar- 
clay demised  to  the  plaintiff  in  error,  his  executors,  administra- 
tors, and  assigns,  certain  tenements  at  Totteridge,  to  hold  from 
25th  March,  1800,  for  the  term  of  21  years  next  ensuing,  at  the 
yearly  rent  of  70/. ;  and  that  Corp  had  agreed  with  plaintiff  in 
error  for  the  absolute  purchase  of  a  part  of  the  premises  so  de- 
mised for  the  residue  of  his  term  in  them  for  the  sum  of  420/.;  in 
consideration  of  which  plaintiff  in  error  had  agreed  to  pay  the 
rent  of  70/.,  and  all  further  rents  that  should  become  payable  to 
Barclay,  and  to  indemnify  Corp,  his  executors,  administrators, 
and  assigns,  therefrom:  it  was  witnessed,  that  plaintiff  in  error 
did  bargain,  sell,  assign,  and  set  over  to  Corp,  his  executors,  ad- 
ministrators, and  assigns,  certain  tenements,  being  part  of  those 
demised  by  Barclay  to  him,  to  hold  during  all  the  residue  and  re- 
mainder of  the  said  term  of  21  years,  with  a  covenant  for  quiet 
enjoyment.  The  declaration  then  stated  that  Corp  entered  upon 
the  said  assigned  premises ;  and  being  thereof  so  possessed,  by 
indenture,  dated  January  2d,  1804,  assigned  them  over  to  defend- 
ant in  error,  who  entered  and  became  possessed  thereof.  And 
then,  after  averring  performance  by  defendant  in  error  of  all  things 
on  his  part  to  be  performed,  it  was  stated,  as  a  breach  of  the  cov- 
enant for  quiet  enjoyment,  that  Barclay,  on  the  11th  August, 
1811,  had  entered  and  ejected  the  defendant  in  error  from  the 
premises,  for  a  forfeiture  of  the  same  premises  before  then  com- 
mitted by  plaintiff  in  error  by  a  breach  of  covenant  contained  in 
the  indenture  dated  January  1st,  1801.  It  then  alleged,  as  spe- 
cial damage,  that  defendant  in  error  not  only  lost  the  use  of  the 
premises  so  assigned,  and  was  obliged  to  lay  out  divers  large 
sums  of  money  in  endeavouring  to  defend  his  possessions  thereof, 
but  that  he  had  also  hst  divers  large  sums  of  money  expended  in 
and  about  the  altering^  improving j  and  ornamenting  Vie  same  pre^ 
mises.  The  plaintiff  in  error  pleaded,  first,  non  est  factum  as  to 
the  indenture  dated  November  1st,  1803;  secondly,  a  similar  plea 
to  the  indenture  dated  2d  Jan.  1804 ;  thirdly,  that  Barclay  had 
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not  entered  upon  the  assigned  premises,  and  ejected  defendant  m 
error  therefrom  ;  fourthly,  that  Barclay  had  ratified  the  title  of 
defendant  in  error,  and  that  defendant  in  error  had  peaceably  and 
quietly  enjoyed  the  premises :  and,  fifthly,  that  defendant  in  error 
had,  ever  since  the  supposed  forfeiture,  enjoyed  the  premises  by 
the  license  of  Barclay.  All  these  issues  having  been  found  for 
the  defendant  in  error,  the  damages  were  assessed  by  the  jury 
generally  at  300/.  The  case  was  argued  in  the  court  of  Common 
Pleas,  and  that  court  held  that  the  action  was  maintainable.  3  B. 
Moore,  35.     Whereupon  a  writ  of  error  was  broudit. 

ITulloek^  Serjt.,  for  the  plaintiflF  in  error.  This  action  can 
only  be  sustained  on  the  ground  either  that  there  was  a  privity 
of  contract  between  the  parties,  or  privity  of  estate.  There  is 
no  privity  of  contract ;  for  that  only  exists  with  the  party  with 
whom  the  contract  is  made,  and  was  put  an  end  to  by  the  assign- 
ment from  Oorp  to  Lewis.  In  Isherwood  v.  Oldknow^  3  M.  & 
S.  382,  Lord  Ellenborough  seems  to  have  been  of  opinion, 
that,  at  common  law,  an  assignor  could  not  in  such  a  case  main- 
tain covenant ;  and  Thursby  v.  Plants  1  Saund.  230,  Thrale  v. 
Cornwall^  1  Wils.  165 ;  Barker  v.  Darner^  8  Mod.  336 ;  and 
Webb  V.  Mussellj  3  T.  R.  401,  are  to  the  same  effect.  And  it  is 
clear  that  under  32  H.  8,  he  cannot  maintain  the  action,  be- 
cause the  plaintiff  in  error  iii  not  the  assignee  of  the  reversion. 
Then  is  there  any  privity  of  estate.  The  case  of  Middlemore 
V.  Goodale^  Cro.  Oar.  603,  is  distinguishable.  There  it  was  a 
conveyance  in  fee  from  A.  to  B.,  with  a  covenant  for  further  as- 
surance ;  and  it  was  held  that  the  assignee  of  B.'s  assignee  might 
maintain  covenant  against  A.  But  there  the  inheritance  passed 
by  assignments,  here  only  a  chattel  interest.  For  a  term  in  land 
and  a  personal  chattel  are  the  same  in  law ;  and  the  question  is, 
whether  there  is  not  a  great  difference  between  the  assignee  of  the 
inheritance  and  the  assignee  of  a  term.  It  is  said,  also,  that 
Nohe  V.  Awder^  Cro.  El.  373,  436,  is  precisely  in  point.  But 
it  does  not  appear,  that  the  attention  of  the  Court  was  there 
called  to  this  point ;  and  it  is  too  much  to  say,  that  if  there  had 
been  anything  in  it,  it  would  have  been  argued  in  that  case. 
There  is  no  allegation  in  this  declaration  that  Barclay  had  any 
title.  It  is  true,  that  in  the  assignment  from  Campbell  to  Corp, 
it  is  recited,  that  he  had  demised ;  but  that  would  only  make  the  as- 
signment by  Campbell  to  Corp  good  by  estoppel,  and  an  assignee, 
by  estoppel,  cannot  assign  over.  This  was  ruled  in  Noke  v.  Aw- 
der.  Then  if  so,  the  defendant  in  error  is  not  such  an  assignee 
as  is  entitled  to  maintain  covenant.  Then,  as  to  the  special 
damage,  part  of  it  does  not  fall  within  the  covenant  supposed  to 
be  broken ;  and  as  the  jury  have  assessed  general  damages,  it 
is  erroneous.  [Abbott,  C.  J.  The  whole  declaration  consisting 
of  one  count,  is  it  not,  after  verdict,  to  be  presumed,  that  the 
uudge  directed  the  jury  to  confine  their  attention  to  that  part  of 
the  special  damage  only  which  was  relevant  to  the  covenant 
broken?] 

Bosanqxaety  Serjt.,  contra.  It  may  be  adnutted,  that  this  action 
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is  not,  cither  at  common  law  or  by  32  H.  8,  maintainable  on  the 
ground  of  a  privity  of  contract,  but  it  is  clearly  maintainable  on 
the  ground  of  a  privity  of  estate.  He  was  then  stopped  by  the 
Court. 

Abbott,  C.  J.  It  appears  to  me,  very  clearly,  in  the  present 
case,  that  the  action  is  maintainable,  upon  the  ground  of  the  pri- 
vity of  estate.  It  was  decided  in  Middlemore  v.  Goodale^  where 
a  party  grants  an  estate  in  fee,  with  a  covenant  for  further  assur- 
ance, and  his  grantee  grants  it  over  to  A.,  that  A.  may  maintain 
covenant  against  the  original  grantor,  on  the  ground  that  a  privity 
of  estate  subsists  between  them.  Now  I  think,  that  there  is  not 
any  difference  between  that  case  and  the  present,  and  ray  opinion 
upon  this  point  is  confirmed  by  J^oke  v.  Awder^  where  the  ques- 
tion arose  upon  a  chattel  real,  and  no  such  distinction  seems  to 
have  occurred  to  the  very  learned  persons  who  argued  and  decided 
that  case.  It  has  been  argued  here,  that  the  declaration  is  de- 
fective, on  the  ground  that  there  is  no  allegation  that  Barclay  had 
any  title  to  the  premises ;  and,  in  support  of  this,  J^oke  v.  Awder 
was  referred  to.  In  that  case,  the  plaintiff,  in  the  result,  was  barred 
of  his  action,  because  it  appeared,  from  his  own  showing,  that 
King,  the  original  lessor  had  no  tide  ;  and  it  was  contended  there, 
that  the  plaintiff  was  in  this  dilemma,  either  that,  in  consequence 
of  the  want  of  title  in  the  original  lessor,  nothing  passed  by  the 
defendant's  grant,  except  by  estoppel,  and  that  a  lessee,  by  estop- 
pel, could  not  assign  over  to  the  plaintiff,  or  that  the  eviction  by 
the  stranger  -was  wholly  unlawful,  in  case  the  original  lessor  had 
a  title,  and  then  there  was  no  breach  of  the  covenant.  But  in  this 
case,  the  eviction  is  not  by  a  stranger,  but  by  Barclay  himself ; 
and  there  is  every  circumstance  from  which  we  must  presume 
that  Barclay  had  title.  I  am  of  opinion,  therefore,  that  this  judg- 
ment must  be  affirmed. 

Bayley,  J.  It  is  not  a  valid  objection,  particularly  after  ver- 
dict, that  Barclay's  title  is  not  formally  set  out  in  the  declaration. 
For  the  assignment  by  the  plaintiff  in  error  to  Corp  is  prima  facie 
evidence,  that  the  lease  granted  by  Barclay  was  valid ;  and,  in 
addition  to  this,  it  appears,  that  Barclay  entered  and  evicted  the 
defendant  in  error.  The  case  would  have  been  different  if  it  had 
appeared,  distinctly,  that  Barclay  had  no  title  to  the  land.  But  there 
is  a  great  difference  between  the  absence  of  any  assertion  of  title 
and  a  negation.  Upon  the  other  question,  as  to  the  privity  of  es- 
tate, I  am  clearly  of  opinion  that  Middlemore  v.  Goodale,  and 
JVbke  V.  Awder^  are  authorities  to  show,  that  such  a  covenant  runs 
with  the  estate  to  which  it  relates,  whether  it  be  an  estate  in  fee 
or  for  a  term  of  years.  I  am  of  opinion,  that  this  judgment  should 
be  aflSrmed. 

HoLROYD,  J.  I  am  of  opinion,  that  this  action  is  maintainable 
upon  the  covenant,  whether  any  estate  remain  in  the  covenantor 
or  not ;  for  it  is  a  covenant  running  with  the  land.  It  is  said,  that 
in  this  case,  it  does  not  appear  that  Barclay  had  any  title ;  and  if 
so,  that  the  lease  by  Campbell  to  Corp  was  only  good  by  estoppel. 
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But  I  do  not  agree  with  that ;  for  it  seems  to  me,  upon  the  facts 
stated  on  the  record,  that  Barclay  had  a  good  title.  It  is  true, 
that  the  defendant  in  error  may  take  advantage  of  the  estoppel ; 
but  he  does  not  take  by  estoppel  but  by  estate.  I  think  the  judg- 
ment of  the  court  of  Common  Pleas  was  right,  and  ought  to  be 
affirmed. 

Judgment  affirmed. 
Best,  J.,  gave  no  opinion,  having  been  engaged  as  counsel  in 
the  cause. 


BUTLER  V.  WILDMAN.— p.  398. 

The  captain  of  a  Spanish  ship,  in  order  to  prevent  a  quantity  of  dollars  from  falling  into 
the  hands  of  an  enemy,  by  whom  he  was  about  to  be  attacked,  threw  the  same  into 
the  sea,  and  was  immediately  afterwards  captured :  Held,  in  an  action  upon  a  polioy 
of  insurance  upon  Spanish  property,  subscribed  by  British  underwriters,  who,  at  the 
time  of  efiecting  the  policy  knew  that  the  assured  were  Spaniards,  and  that  Spain  was 
at  war  with  the  state  to  whom  the  capturing  vessel  belonged,  that  this  was  a  loss  by 
jettison,  that  term,  in  a  policy  of  insurance,  signifying  any  throwing  overboard  of  the 
cargo  for  a  justifiable  cause;  secondly,  that  it  was  a  loss  by  enemies;  and  thirdly,  if 
not  by  jettison,  in  the  strictest  sense,  that  it  was  something  of  the  same  kind,  and 
therefore  came  within  the  words  "all  other  losses  and  misfortunes." 

Declaration  upon  a  policy  of  insurance  on  dollars  at  and  from 
Cadiz  to  any  port  or  ports  in  Cuba,  and  from  thence  to  La  Guiara. 
The  policy  was  in  the  common  form  and  described  the  perils  in- 
sured agamst  to  be  of  the  seas,  men  of  war,  fire,  en<2mies,  pirates, 
rovers,  jettisons,  letters  of  mart  and  countermart,  surprisals,  tak- 
mgs  at  sea,  arrests,  restraints,  and  detamments  of  all  kings,  princes, 
and  people,  of  what  nation,  condition,  or  quality  soever,  barratry 
of  the  master  and  mariners,  and  of  all  other  perils,  losses,  and 
misfortunes  that  had  or  should  come,  to  the  hurt,  detriment,  and 
damage  of  the  said  goods  and  merchandises,  and  ship,  &c.  or  any 
part  thereof.  The  declaration,  after  stating  the  promise  and  the 
subscription  of  the  policy,  and  the  loading  of  the  dollars,  averred 
that  one  Joze  Dieze  Ymbrechts,  a  subject  of  the  king  of  Spain  was 
interested  in  the  dollars  insured,  and  also  that  Lopez,  the  com- 
mander of  the  vessel  was  a  subject  of  the  king  of  Spain,  and  that 
before,  and  at  the  time  of  effecting  the  policy,  and  of  the  loss,  open 
war  was  waged  between  the  king  of  Spain,  and  certain  persons  ex- 
ercising the  powers  of  government  in  parts  beyond  the  sea,  viz.:  in 
parts  of  South  America,  formerly  belonging  to  and  constituting  part 
of  the  dominions  of  the  king  of  Spain,  of  all  which  said  several 
premises,  the  defendant,  at  the  time  of  effecting  the  policy,  had 
notice.  It  then  stated,  that  while  the  ship  was  in  the  course  of 
her  voyage,  an  armed  vessel  proceeding  from  and  manned  with 
part  of  the  crew  of  a  ship  of  war,  carrying  a  letter  of  marcjue 
from  and  acting  under  the  authority  of  the  persons  so  exercising 
the  powers  of  government  in  the  parts  of  South  America  aforesaid, 
made  up  to  the  said  ship  in  the  said  policy  mentioned  for  the  pur- 
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pose  of  attacking  the  same,  and  afterwards  did  attack  and  capture 
the  said  ship,  whereby  the  said  ship  became  wholly  lost  to  the 
proprietor  thereof;  and  that  just  before  the  said  armed  vessel  did 
attack  and  capture,  and  while  she  was  preparing  to  attack  the  said 
ship,  in  the  said  policy  mentioned,  the  said  Joze  Lopez,  the  said 
commander  thereof,  in  order  to  prevent  the  dollars  from  falling  into 
the  hands  of  the  persons  so  on  board  the  said  armed  vessel,  and 
so  acting  under  the  authority  of  the  persons  so  exercising  the  powers 
of  government  in  the  said  parts  of  South  America  aforesaid,  then 
and  there  cast  and  threw  into  the  sea  a  certain  large  quantity,  to 
wit,  100,000  of  the  said  dollars  in  the  said  policy  of  insurance 
mentioned,  whereby  the  same  became  w^holly  lost  to  the  proprietor 
thereof.  To  this  declaration  there  was  a  general  demurrer,  and  it 
was  now  argued  ^y 

Campbell,  in  support  of  the  demurrer.  The  declaration  in  this 
case  is  insufficient,  because  it  does  not  show  that  the  capture  of 
the  ship  was  inevitable  at  the  time  when  the  dollars  were  thrown 
overboard.  It  is  not  stated  that  any  resistance  was  made,  or 
that  there  were  no  means  of  resistance.  Assuming,  however, 
that  the  declaration  is  sufficient  in  point  of  form,  the  facts  stated 
do  not  constitute  a  loss  within  the  policy.  It  is  not  a  loss  by 
jettison,  for  that  term  only  comprehends  the  case  of  throwing 
overboard  a  part  of  the  cargo  for  the  sake  of  preserving  the 
remainder  and  the  ship ;  that  is  the  sense  in  which  it  is  con- 
sidered by  all  writers  on  maritime  law.  Emerigon  Traite  des 
Assurances,  c.  12,  s.  40,  where  numerous  authorities  from  other 
foreign  writers  are  collected,  considers  jettison  in  that  sense  only, 
even  when  he  is  treating  of  it  as  the  subject  of  a  loss  within  the 
policy.  Secondly,  This  is  not  a  loss  within  the  meaning  of  the 
term  enemies,  because  it  does  not  proceed  immediately  from  any 
act  done  by  enemies,  but  from  an  act  done  by  the  captain  under 
the  influence  of  fear,  and  the  effect  of  considering  this  as  a  loss 
within  the  policy  will  be  to  increase  the  risk  of  the  underwriter, 
by  depriving  him  of  the  chance  of  re-capture.  Emerigon  in- 
deed, c.  12,  s.  17,  lays  it  down,  that  if  the  captain  burns  his 
ship,  in  order  to  prevent  it  falling  into  the  hands  of  the  enemy, 
when  capture  is  inevitable,  that  is  a  loss  within  the  policy,  but 
in  the  cases  put  by  him  the  loss  proceeded  immediately  from  fire, 
one  of  the  risks  enumerated  in  the  policy,  and  the  assured  and 
assurers  were  members  of  the  same  state,  and  had  a  common 
interest  in  preventing  property  from  falling  into  the  hands  of  the 
enemy.  Thirdly,  This  is  not  a  loss  within  the  words  "  all  other 
losses  or  misfortunes ;"  for  those  words  can  only  comprehend 
losses  ejusdem  generis  with  those  described  in  the  enumerated 
risks :  here,  the  immediate  cause  of  the  loss  was  the  act  of  the 
captain  induced  by  fear,  and  it  is  not,  therefore,  of  the  same 
description  with  any  of  the  causes  of  loss  described  in  the  enu- 
merated risks.  In  the  course  of  the  argument,  Hadkinson  v, 
Robinson,  3  Bos.  &  Pul.  388,  Hunter  v.  Fotts^  4  Campb.  203, 
Bohl  V.  Parry  1  Esp.  N.  P.  444,  were  cited. 


401]  3  Barnewall  &  Alderson.  255 

Bamewally  contra,  was  stopped  by  the  court. 

Abbott,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
recover.  The  defendant,  on  this  general  demurrer  has  taken 
two  objections,  one  to  the  form  of  the  declaration  in  which  the 
loss  is  stated,  the  other,  that  this  is  not  a  loss  within  the  policy. 
Now,  the  declaration  states  the  loss  thus,  that  whilst  the  said  ship 
was  proceeding  on  her  voyage,  a  certain  armed  vessel  proceeding 
from  and  manned  with  part  of  the  crew  of  a  certain  ship  of  war, 
carrying  a  letter  of  marque  from  and  acting  under  the  authority  of 
the  persons  so  exercising  the  powers  of  government  in  the  parts 
of  South  America  aforesaid,  made  up  to  the  said  ship,  in  the  said 
policy  mentioned,  for  the  purpose  of  attacking  the  same,  and  af- 
terwards did  attack  and  capture  the  said  ship,  whereby  the  said 
ship  became  wholly  lost  to  the  proprietor  thereof.  Now,  suppo- 
sing the  declaration  had  stopped  here,  and  the  dollars  had  remain- 
ed on  board,  this  would  clearly  have  been  a  good  averment  of  a 
loss  by  capture.  The  declaration  then  proceeds  to  state  that  just 
before  the  said  armed  vessel  did  attack,  and  whilst  she  was  pre- 
paring to  attack  the  said  ship  in  the  said  policy  mentioned,  the 
said  commander  thereof,  in  order  to  prevent  the  dollars  insured 
by  the  said  policy  from  falling  into  the  hands  of  the  persons  so  on 
board  the  said  armed  vessel,  then  and  there  cast  and  threw  into 
the  sea,  a  certain  quantity  of  the  same,  &c.  Now,  taking  the  whole 
allegation  together,  it  appears,  that  at  the  instant  when  the  ship 
was  captured,  these  dollars  were  thrown  overboard  by  the  master* 
It  is  not,  indeed,  in  terms,  alleged  that  this  was  necessary  to  be 
done ;  but  I  think  we  must  so  understand  it ;  and,  at  any  rate,  that 
is  an  objection  which  could  only  prevail  upon  special  demurrer. 
If,  indeed,  the  dollars  had  been  thrown  overboard  by  the  master, 
and  the  ship  had  been  subsequently  recaptured,  it  would  be  a  ques- 
tion for  the  jury,  under  the  circumstances,  to  say  whether  he  was 
justified  in  what  he  did.  I  think,  therefore,  that  the  loss  is  suffi- 
ciently stated.  Th6n  the  question  arises,  whether  this  be  a  losj 
for  which  the  underwriters  are  liable.  I  am  of  opinion  that  this  i^ 
a  loss  by  jettison,  or  if  not,  strictly  speaking  by  jettison,  it  is  some^ 
thing  ejusdem  generis,  and  therefore  falls  within  the  general  words, 
"all  other  losses  or  misfortunes,  &c."  Jettison, in  its  largest  sense, 
however,  signifies  any  throwing  overboard ;  but,  in  its  ordinary 
sense,  it  means  a  throwing  overboard  for  the  preservation  of  the 
ship  and  cargo,  and  most  of  the  jurists  treat  of  it  in  this  sense, 
under  the  head  of  a  general  average.  The  present  case  is  an  ex- 
traordinary species  of  jettison.  I  cannot,  however,  distin^ish.  it 
m  principle,  from  the  case  where  the  captain  sets  fire  to  his  ship 
to  prevent  her  falling  into  the  hands  of  the  enemy.  Now  it  is  laid 
down,  by  Emerigon  and  Pothier,  that  the  underwriters  are  liable 
for  such  a  loss  ;  and  I  think,  therefore,  they  are  equally  so  in  the 
present  case.  It  is  said,  however,  tliat  in  those  cases,  the  assured 
and  underwriters  were  all  of  the  same  nation ;  so  long,  however, 
as  the  insurance  of  the  property  of  a  foreigner  is  not  contraiy  to  the 
law  of  England,  the  underwriter  who  insures,  must  be  considereu 
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as  placing  himself  in  the  same  situation  as  the  forei^er ,  or  ne 
has  undertaken  to  indemnify  the  assured  against  enemies,  and  that 
must  mean  enemies  of  the  state  of  which  the  assured  is  a  member. 
I  am,  therefore,  of  opinion,  that  the  plaintiff  is  entitled  to  the  judg- 
ment of  the  court. 

Bayley,  J.  I  am  of  the  same  opinion.  If  the  dollars  had  not 
been  thrown  overboard,  it  is  clear  that  they  would  have  fallen  into 
the  hands  of  the  enemy,  for  the  ship  was,  in  point  of  fact,  taken  ; 
and  if  the  loss  here  stated  had  been  declared  upon  as  a  loss  by 
jettison  or  by  enemies,  or  within  the  concluding  words  all  other 
losses  and  misfortunes,  the  facts  stated  would  have  supported  that 
averment.  Jettison,  in  its  largest  sense,  means  any  throwing  over- 
board. In  the  passage  cited  from  Emerigon,  he  is  treating  of  jet- 
tison with  reference  to  cases  of  general  average,  where  jettison  is 
used  in  a  confined  sense.  But  its  true  meaning,  in  a  policy  of  in- 
surance, seems  to  me  to  be  any  casting  over  board  ex  justa  causa. 
Now  was  that  so  here  ?  The  circumstances  are  these.  This  was 
a  Spanish  ship,  and  the  property  insured  was  Spanish,  and  there 
was  a  war  between  Spain  and  her  colonies.  It  was,  therefore,  the 
duty  of  the  master,  who  was  a  Spanish  subject,  to  prevent  any 
thing  which  could  strengthen  the  hands  of  the  enemy  from  falling 
into  their  possession.  STow  as  money  would  strengthen  the  ene- 
my, it  was  the  duty  of  the  master  to  throw  it  overboard  ;  and  the 
sacrifice  of  the  money  was,  therefore,  ex  justa  causa.  It  seems  to 
me,  therefore,  that  this  is  a  loss  by  jettison.  But  if  it  be  not  a  loss 
bv  jettison,  it  is  a  loss  by  enemies.  It  clearly  falls  within  the  prin- 
ciple stated  by  Emerigon,  in  the  case  of  the  destruction  of  the  ship 
by  fire ;  and  I  think  the  enemy  was  the  proximate  cause  of  loss. 
In  point  of  principle,  there  is  no  distinction  between  this  and  the 
case  of  a  ship  burnt,  to  prevent  its  falling  into  the  hands  of  the 
enemy,  and  I  can  see  no  solid  distinction  between  the  ship  and 
cargo.  The  cargo,  which,  in  this  case,  was  money,  becomes  im- 
mediately convertible  to  hostile  purposes.  But,  assuming  that  this 
was  not  strictly  jettison,  it  is  something  ejusdem  generis,  and  may, 
therefore,  be  comprehended  within  the  words  "  all  other  losses 
and  misfortunes."  In  Cullen  v.  Btdlery  Michaelmas  term,  57  G.  3, 
not  yet  reported,  a  British  ship  of  war  mistaking  a  British  trading 
vessel  for  an  enemy,  fired  into  and  sunk  her.  It  was  contended, 
that  this  not  being  a  cause  of  loss  described  in  any  of  the  enu- 
merated risks,  was  not  within  the  policy ;  and  Hadkinson  v.  Ro- 
binsorij  Hunter  v.  PottSy  and  Rohl  v.  Parr  were  cited.  The  court, 
however,  were  of  opinion,  that  it  was  a  loss  within  the  meaning 
of  the  words  "  all  other  losses  and  misfortunes."  I  think,  that  the 
facts  stated  in  this  case,  constitute  a  loss  within  the  meaning  of 
those  words.     The  judgment  must,  therefore,  be  for  the  plaintiff. 

HoLROYD,  J.  I  think  that  this  is  a  loss  within  the  policy,  and 
by  jettison,  for  the  reasons  already  given  by  the  court,  although 
it  be  not  that  species  of  jettison  which  would  be  the  subject  of 
general  average.  It  seems  to  me,  also,  that  it  is  a  loss  by  enemies ; 
for  the  meditated  attack  was  the  direct  cause  of  the  loss.  Suppose 
that  the  cargo,  instead  of  being  dollars,  had  been  gunpowder,  or 
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other  ammunition,  and  that,  instead  of  having  been  thrown  over- 
board, a  part  had  been  consumed,  in  resisting  the  attack  of  the 
enemy,  that  would  clearly  be  a  loss  by  enemies ;  and  I  cannot 
distinguish  that  case  from  this.*  If  we  were  to  hold  that  this 
were  not  a  loss  within  the  policy,  we  should  hold  out  a  temptation 
to  the  captain  of  a  vessel,  even  with  warlike  stores  on  board,  ra- 
ther to  suffer  them  to  fall  into  the  hands  of  the  enemy,  than  to 
sacrifice  them  in  this  manner.  It  seems  to  me,  therefore,  that  we 
ought  to  hold  this  to  be  a  loss,  for  which  the  underwriters  are 
liable.  I  think  that  this  is  a  loss  by  jettison  or  by  enemies ;  and 
also,  that  it  comes  within  the  words  "  all  other  losses  and  misfor- 
tunes," which  include  all  losses  of  the  same  nature  with  those  de- 
scribed in  the  enumerated  risks. 

Best,  J.  This  Question  is  new  in  the  courts  of  this  countiy . 
In  the  absence  of  all  authority,  we  must  put  that  construction  up 
on  the  contract  of  assurance  which  is  most  agreeable  to  justice. 
French  policies  are  nearly  similar  to  those  used  in  this  country. 
As  learned  French  writers  and  the  tribunals  of  France  have  put  a 
construction  upon  their  policies,  in  cases  like  the  present,  we  may 
avail  ourselves  of  their  opinions  and  decisions,  to  assist  us  in 
deciding  on  the  policy  now  under  our  consideration.  Pothier, 
m  his  Treatise  on  the  Contract  of  Insurance,  c.  1,  s.  2,  ar.  2, 
gives  the  description  of  general  risks  in  these  words :  '  Seront  aux 
risques  des  assureurs  toutes  pertes  et  dommages  qui  arriveront 
sur  mer  et  generalement  toutes  fortunes  de  mer.'  This  learned 
writer,  in  the  next  page  of  his  valuable  work,  states,  that,  in 
his  opinion,  the  underwriters  are  responsible  for  such  a  loss 
as  that  which  is  sought  to  be  recovered  in  this  case.  It  appears 
also  firom  Emerigon,  438,  that  there  are  decisions  of  the  courts 
of  France,  pronounced  by  the  parliaments  of  Bourdeaux  and 
Provence,  on  appeals  from  inferior  tribunals,  which  expressly 
confirm  the  opinion  of  Pothier.  In  these  cases,  the  assured  and 
underwriters  were  subjects  of  the  same  country,  but  this  circum- 
stance appears  to  me  to  make  no  material  difference.  The  defen- 
dant knew  that  the  assured  was  a  Spaniard,  and  that  there  was 
urar  between  her  and  her  colonies,  and  the  insurance  is  against  en- 
emies. The  underwriter  must  have  presumed  that  the  assured 
would  act  as  became  a  good  subject  of  the  countiy  to  which  he 
belonged,  and  it  was  the  duty  of  a  loyal  Spaniard  to  prevent  mo- 
ney from  falling  into  the  hands  of  the  enemies  of  Spain.     This 

*  A  lo98  by  jettison,  even  in  its  confined  sense,  viz.  where  goods  are  thrown  over, 
board  in  a  storm,  for  the  sake  of  preserving  the  ship  and  the  remainder  of  the  cargo,  is 
onally  declared  upon  as  a  loss  by  perils  of  the  sea ;  yet,  in  that  case,  it  might  be  urged 
tbai  the  loss  proceeded  immediately  from  the  act  of  the  captain,  and  that  the  under, 
vrifer  was  thereby  deprived  of  all  chance  of  the  property  being  saved,  which  might  be 
the  case  if  the  storm  had  suddenly  abated.  If  jettison,  therefore,  be  a  loss  by  perils 
of  the  sea,  the  loss  stated  in  this  declaration  must  equally  be  a  loss  by  enemies.  A 
eommon  carrier  is  liable  for  all  losses  except  those  proceeding  from  tlie  act  of  God, 
or  the  king**  enemies.  The  throwing  overboard  of  goods  in  a  storm  to  pre- 
wve  the  lives  of  passengers,  Has  been  held  to  be  a  loss  proceeding  from  the 
set  of  God  80  as  to  excose  the  carrier.  See  the  Gravesend  Barge  case.  1  Roll 
Rep.  79. 
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loss  comes  within  the  general  words  of  the  policy.  The  use  of 
these  words  is,  to  enlarge  the  construction  of  the  terms  by  which 
particular  losses  are  before  mentioned,  and  to  extend  them  to  cases 
coming  very  near,  but  not  precisely  within  the  specified  losses. 
Thus  one  of  the  losses  particularly  specified,  is  a  loss  by  enemies. 
If  there  had  been  no  general  words,  the  loss  by  enemies  might  be 
said  only  to  include  an  actual  taking  or  destruction  by  the  hand  of 
the  enemy,  (although  it  may  be  observed  that  such  a  loss  would 
fall  within  the  other  words,  takings  at  sea,  men  of  war,  letters  of 
mart  and  countermart ;)  the  general  words,  however,  afford  a  com- 
plete answer  to  such  an  argument,  by  including  all  losses  which 
are  the  consequences  of  justifiable  acts  done  under  the  certain  ex- 
pectation of  capture  or  destruction  by  enemies.  The  loss,  in  the 
present  case,  is  the  consequence  of  one  of  those  justifiable  acts. 
Dollars,  we  have  been  told  are  not  warlike  stores,  but  they  will 
afford  the  readiest  means  of  procuring  every  instrument  of  war. 
It  has  been  said,  also,  that  this  act  of  the  captain  deprived  the 
underwriter  of  the  chance  of  re-capture.  As  the  event  has  shown 
that  his  conduct  was  not  the  effect  of  a  vain  fear,  but  of  a  res- 
olution wisely  and  honestly  taken,  he  was  justified  in  doing 
what  he  did,  and  the  underwriters  have  no  right  to  object,  al- 
though they  might  have  been  placed  in  a  less  advantageous  situa- 
tion than  they  otherwise  would  have  been  in.  It  is  objected,  that 
British  underwriters  ought  not  to  be  made  to  pay  for  Spanish  pa- 
triotism ;  but  they  must  be  liable  to  these  payments,  if  they  insure 
Spanish  ships  against  enemies,  when  Spain  is  engaged  in  war. 
For  these  reasons,  I  am  of  opinion,  that  judgment  should  be  given 
for  the  plaintiff. 

Judgment  for  the  plaintiff. 


LLOYD  V.  PEELL.— p.  407. 

A  plea  of  a  discharge  under  the  insolvent  debtors*  act  is  no  bar  to  an  action  of 
for  mesne  profits,  even  though  accruing  before  the  diachar^. 

Trespass  for  mesne  profits,  firom  July  2d,  1817,  to  January  2d, 
1819 :  plea,  that  defenaant  was,  on  the  1st  of  May,  1819,  duly  dis- 
charged under  the  53  G.  3,  c.  102,  (the  insolvent  debtor's  act,) 
from  the  premises  in  the  said  declaration  mentioned,  'and  from 
the  demand  of  the  plaintiff.  Demurrer  and  joinder :  when  the 
case  was  called  on,  the  court  called  upon 

BallanHne  to  support  his  plea.  He  contended,  that  it  was  com- 
petent to  the  defendant,  under  the  insolvent  debtor's  act,  to  admit 
m  his  schedule  the  plaintiff's  demand  for  mesne  profits,  and  so  to 
be  discharged  fix)m  it,  the  whole  demand  being  at  the  time  due : 
and  it  is  in  the  nature  of  a  debt  rather  than  a  tort. 

Per  Curiam.  The  insolvent  act  only  discharges  the  debtor  from 
the  debts  due  by  him  to  those  who  are  or  who  claim  to  be  his  credi- 
tors, at  the  time  of  his  discharge ;  but  here,  the  plaintiff  was  nei- 
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ther  the  one  nor  the  other  at  the  time  of  the  discharge,  for  he  only 
claimed  damages  due  for  a  wrong  done  to  him.  Those  damages 
do  not  constitute  a  debt  till  judgment  for  them  has  been  obtained. 

Judgment  for  plaintiff. 
Ihtchinson  was  to  have  argued  in  support  of  the  demurrer* 


HAMMOND  V.  TAYLOR.— p.  408. 

Ao  arrest  in  the  city  of  London  on  a  bill  of  Middlesex  is  irregular,  even  though  it  took 
place  on  the  verge  of  the  county  of  Middlesex*  if  there  be  no  dispute  as  to  the  boun- 
daries 

D.  F.  Jones  had  obtained  a  rule  to  show  cause  why  the  bail- 
bond  taken  in  this  case  should  not  be  delivered  up  to  be  cancel- 
led, upon  the  defendant  filing  common  bail.  It  appeared  that 
the  defendant  was  arrested  in  Peter  Street,  in  the  citj  of  Lon- 
don, upon  a  bill  of  Middlesex. 

Gaselee  showed  cause  on  an  affidavit,  which  stated  that  Peter 
Street  was  on  the  verge  of  the  county  of  Middlesex ;  and  also, 
that  the  defendant  had,  bj  a  conversation  with  the  sheriff's  o£B- 
cer,  waived  the  irregularity. 

JoneSj  contra,  contended,  that^  it  being  admitted  that  there 
was  no  doubt  as  to  Peter  Street  being  in  the  city  of  London,  it 
was  immaterial  whether  it  was  on  the  verge  of  the  county  of 
Middlesex  or  not.  Here  the  sheriff  was  a  trespasser,  and  ought 
not  to  take  advantage  of  his  own  wrong.  In  Cfhase  v.  Joyce^  4 
M.  &  S.  414,  the  Court  distinguish  between  bailable  process  and 
that  which  is  not  so,  and  say  that  there  never  was  a  doubt  but 
that  the  latter  must  be  served  in  the  county;  and  as  to  the 
waiver,  the  defendant  cannot  waive  an  advantage  to  which  his 
bail  are  entitled. 

Per  Curiam.  This  arrest  was  irregular,  and  therefore  the 
rule  must  be  absolute ;  for  otherwise  the  bail,  who  may  perhaps 
have  entered  into  the  bail-bond,  being  aware  of  this  irregularity, 
irould  be  prejudiced,  and  there  is  no  waiver  on  their  part. 
There  being  no  dispute  as  to  the  boundaries,  it  is  not  of  any 
importance  that  this  was  an  arrest  on  the  verge  of  the  county  of 
Middlesex.  Under  the  circumstances  of  the  case,  however,  the 
rule  should  be  made  absolute  without  costs. 

Rule  absolute. 
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The  KING  v.  The  Inhabitants  of  GREAT  CLAC- 
TON.— p.  410. 

A  child  eight  years  old,  bom  in  England,  but  both  whose  parents  were  Irish, 
and  without  any  settlement  in  England,  and  whose  mother,  after  the  death 
of  her  first  husband,  had  married  a  settled  inhabitant  of  the  parish  of  A.,  is 
removable,  if  chargeable,  to  the  place  of  his  birth,  and  is  not  within  the  69 
G.  8,  c.  12,  8.  83. 

The  pauper,  John  Welsh,  aged  about  eight  years,  was  re- 
moved, by  an  order  of  two  justices,  from  the  parish  of  St.  Mar- 
garet, in  the  borough  of  Ipswich,  to  the  parish  of  Great  Clacton, 
in  the  county  of  Essex.  Upon  appeal  the  sessions  confirmed  the 
said  order,  subject  to  the  opinion  of  the  Court  of  King's  Bench 
upon  the  following  case : 

Walter  Welsh,  the  pauper's  late  father,  was  bom  in  Ireland, 
and  was  married  in  that  county  in  1807,  to  A.  Clately,  who  was 
also  born  there.  The  pauper  was  born  in  1810,  in  the  parish 
of  Great  Clacton,  and  the  father  died  in  the  parish  of  St.  Mar- 
garet in  1817,  without  having  gained  any  settlement  in  England. 
The  mother  subsequently  married  H.  Fayett,  a  settled  inhabitant 
of  the  parish  of  St.  Margaret,  where  she  resided,  and  the  pauper 
had  become  chargeable.  Before  the  last  marriage  she  had  ac- 
quired no  settlement  in  England. 

Cooper y  in  support  of  the  order  of  sessions,  was  stopped  by  the 
Court. 

Storks,  contra,  contended  that  under  59  G.  3,  c.  12,  s.  33, 
the  pauper  ought  to  have  been  removed  by  a  pass  to  Ireland. 

But  the  Court  held  that  the  removal  was  properly'  made. 
Without  determining  what  might  have  been  the  case  if  the  mother 
had  been  also  removable  at  the  time,  it  is  clear  here  that  she 
having  acquired  a  settlement  by  marriage,  the  pauper's  case  is 
to  be  considered  as  if  he  had  no  parent  alive.  Then,  if  so,  the 
clause  in  question  only  applies  to  persons  who  are  themselves 
born  in  Ireland,  which  he  was  not.  The  order  of  sessions  must, 
therefore,  be  confirmed. 

Order  confirmed. 


The  KING  v.  The  Inhabitants  of  CHELMSFORD.— p.  411. 

A  parish  apprentice  and  his  master  being  both  on  the  permanent  stafif  of  the 
local  militia,  in  consequence  of  that  circumstance  resided  together  with  his 
master,  and  continued  to  senre  him  in  the  parish  of  B.  for  forty  days ;  it  was 
held,  that  this  residence  was  sufficient,  and  that  he  thereby  acquired  a  settle- 
ment in  B.,  notwithstanding  they  were  both  under  the  control  of  their  superior 
officers  during  the  whole  time. 
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Two  justices,  by  their  order,  removed  E.  Spurgeon,  and  Anne, 
his  wife,  and  their  two  children,  from  Braintree  to  Chelmsford, 
both  in  the  county  of  Essex.  The  sessions,  on  appeal,  confirmed 
the  order,  subject  to  the  opinion  of  this  Court,  on  the  following 
case: 

The  pauper,  on  the  15th  December,  1814,  when  he  was  four- 
teen years  and  six  months  old,  was  bound  as  a  parish  apprentice, 
by  indenture,  to  S.  Spurgeon,  of  the  parish  of  Halstead,  to  learn 
the  art  of  a  cordwainer,  and  to  serve  him  until  the  pauper  should 
attain  the  age  of  twenty-one.  The  pauper  served  the  first  four 
years  of  his  time  in  the  parish  of  Halstead,  when  the  master  and 
the  pauper  went  to  and  resided  in  the  parish  of  Chelmsford,  and 
the  pauper  served  his  master  there,  under  the  indenture,  for  the 
period  'of  nearly  a  year.  In  the  year  1809,  when  about  two 
years  of  the  apprenticeship  were  unexpired,  the  master  and  ap- 
prentice having  been  appointed  on  the  permanent  staff  of  the 
fourth  regiment  of  Essex  local  militia,  of  which  the  head  quar- 
ters were  at  Braintree,  went  from  Chelmsford  to  Braintree  to  re- 
side there.  The  master  had  been  appointed  a  Serjeant ;  and  the 
apprentice,  a  drummer,  served  the  master,  and  inhabited  forty 
days  in  the  parish  of  Braintree.  The  pauper  received  his  soldier's 
pay,  whilst  working  for  his  master  at  Braintree,  but  not  full 
wages ;  and  the  master  refused  to  give  up  the  indentures,  till  the 
expiration  of  the  term  expressed  therein.  The  Court  were  of 
opinion,  that  the  military  duties,  to  which  the  apprentice  was 
liable,  on  the  permanent  staff  of  the  local  militia,  rendered  him 
not  sui  juris,  and  prevented  his  gaining  a  settlement  by  the 
service  and  inhabitancy  in  the  parish  of  Braintree. 

Walford  and  Brodrich^  in  support  of  the  order  of  sessions, 
contended,  that  no  settlement  coidd  be  gained  by  apprenticeship, 
unless  the  residence  be  referable  in  the  apprenticeship.  Rex  v. 
Barmhy  in  the  Marshy  7  East,  881.  In  this  case,  the  residence 
was  because  the  pauper  was  serving  in  the  local  militia,  and, 
during  all  the  time,  he  could  not  be  bound  to  obey  the  commands 
of  his  master,  being  bound  to  obey  those  of  his  commanding 
officer ;  he  was,  therefore,  not  sui  juris.  Bex  v.  BeauUeu,  3  M. 
&  S.  229,  and  all  that  is  done  by  the  local  militia  acts,  which 
are  the  48  G.  8,  c.  Ill,  and  49  G.  8,  c.  40,  is  to  make  the  ap- 
prenticeship continue,  notwithstanding  this  service  in  the  local 
militia ;  but  it  does  not  make  such  service  a  jservice  under  the 
apprenticeship. 

Jessopp  and  Oookey  contra,  were  stopped  by  the  Court. 

Abbott,  C.  J.  In  this  case,  I  am  of  opinion,  that  the  pau- 
per gained  a  settlement  by  his  residence  in  Braintree.  It  is  not 
necessary  for  the  Court  to  consider  what  would  have  been  the 
effect,  if  the  residence  had  been  separate  from  that  of  his  master, 
in  consequence  of  his  being  in  the  local  militia.     Here  he  con- 

VOL.  V.  81  X 


242         The  King  v.  Sheppard.   H.  T.  1820.        [413 

tintted  to  reside  in  the  same  place  with  his  master,  and  continned 
to  serve  him  during  the  whole  period.  That  is  expressly  stated 
as  a  fact  by  the  sessions ;  and  it  is  not  impossible,  that  daring  a 
great  part  of  the  time,  he  might  be  actually  serying  his  master. 
It  is  not  necessary  that  the  party  should  reside  in  a  place,  be- 
cause he  is  an  apprentice,  so  as  to  give  him  a  settlement  there ;  for 
Rex  V.  Stratford  on  Avofij  11  East,  176,  is  a  distinct  authority 
to  the  contrary.  I  am,  therefore,  of  opinion,  that  the  order  of 
sessions  ought  to  be  quashed. 

Batley,  J.  The  best  role  for  ns  is  to  abide  by  the  words  of 
the  statute  3  and  4  W.  &  M.  c.  11.  Those  words  are,  that  if 
any  person  shall  bo  bound  an  apprentice,  and  inhabit  in  any 
town,  such  binding  and  inhabitation  shall  be  adjudged  a  good 
settlement.  Now  nere  there  was  a  vaKd  binding,  and  the  pauper 
resided  in  Braintree  for  forty  days,  where  his  master  was  at  the 
time,  and  continued  to  do  acts  of  service  whilst  he  was  so  resi- 
dent His  residence,  therefore,  was  not  wholly  foreign  to  the 
purposes  of  the  indenture,  and  was  sufficient  to  confer  a  settle- 
ment. 

HoLBoTD,  J.  I  am  of  the  same  opinion.  The  pauper  gained 
a  settlement  in  Braintree  by  his  residence  there.  I  see  nothing 
in  the  case  to  show  that  his  obligation  to  serve  under  the  inden- 
ture was  put  an  end  to.  It  appears  to  me,  that  his  service  mi^ht 
lawfully  continue ;  and,  in  point  of  fact,  it  did  so  continue  during 
all  the  time.  It  is  said,  that  the  ground  for  his  residence  in 
Braintree,  was,  because  he  was  a  soldier ;  and  so,  in  the  case  of 
Rex  V.  Stratford  on  Avon,  the  residence  of  the  apprentice  was 
in  order  that  he  might  be  cured  of  a  sickness.  Yet,  inasmuch 
as  it  appeared  there,  that  he  continue^  to  do  acts  of  service  for 
his  master,  notwithstanding  his  sickness,  it  was  held,  that  the 
residence  was  sufficient  to  confer  a  settlement.  That  case  seems 
to  me  to  govern  the  present ;  and  I  am,  therefore,  of  opinion,  that 
the  order  of  sessions  ought  to  be  quashed.(a) 

Order  of  Sessions  quashed. 

(a)  Bmt,  J.f  WM  absent  in  the  Bail  Conrt 


The  KING  V.  RICHAKD  SHEPPAED.— p.  414.  f 

An  order  for  stopping  np  an  unnecessary  highway,  under  55  G.  8,  o.  68,  s.  2, 
must  be  made  at  a  special  sessions,  and  that  fact  must  appear  on  the  face  of 
the  order. 

Two  justices  of  the  peace  for  the  West  Riding  of  Yorkshire 
made  the  following  order,  dated  21st  September,  1818.  "  We 
whose  names  are  hereunto  subscribed,  being  two  of  His  Majesty's 
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justices  of  the  peace  acting  in  and  for  the  said  riding,  having, 
upon  view,  this  day  found  that  two  certain  public  footways,  lead- 
bg,  &c^  are  unnecessary,  do  hereby  order  the  same  to  be  stop- 
ped up  and  discontinued  from  the  public  use."  The  sessions,  on 
appeal,  having  confirmed  the  order,  Iliusell  in  last  Trinity  term 
obtained  a  certiorari  to  remove  both  orders,  for  the  purpose  of 
quashing  them,  on  the  ground  that  the  first  order  was  msufficient, 
It  not  being  therein  stated  that  it  was  made  at  a  special  sessions, 
and  he  cited  Sex  v.  The  Justices  qf  Worcestershire^  2  B.  &  A. 
228. 

LiUleddU  and  E.  Aldersan  showed  cause.  It  is  not  requisite 
that  an  order  for  stopping  up  an  unnecessary  highway  should  be 
made  at  a  special  sessions.  This  power  was  a  new  one  given  for 
the  first  time  by  55  G.  3,  c  68,  s.  2.  And  this  is  clear  from  the 
preamble,  which  recites,  that  it  is  expedient  that  His  Majesty's 
justices  of  the  peace  should  have  power,  under  certain  regulations, 
to  stop  up  such  highways.  Then  it  is  to  be  supposed,  that  all  the 
regulations  will  be  found  in  that  act :  the  words  are  these  :  ^'  And 
also  when  it  shall  appear,  upon  the  view  of  any  two  or  more  of 
the  said  justices,  that  any  public  highway,  &c.,  is  unnecessary, 
it  shall  and  may  be  lawful,  by  order  of  such  justices,  or  any  two 
of  them,  to  stop  up  and  sell  such  unnecessary  highway,  &c.,  by 
such  ways  and  means,  and  subject  to  such  exceptions  and  con- 
ditions as  are  mentioned  in  the  13  G.  3,  c.  78."  Now,  here 
nothing  is  said  of  a  special  sessions.  Where  the  legislature  mean 
it  to  be  done  at  a  special  sessions  they  have  said  so ;  for,  in  the 
case  of  a  diversion  of  a  highway,  the  words  are,  that  it  shall  be 
lawful^  ^^by  order  of  such  justices,  at  some  special  sessions,"  to 
do  it.  Here  they  have  not  only  mentioned  it,  but  have  added 
that  it  may  be  done  by  order  of  such  justices,  or  any  two  of  them, 
which  could  not  be  if  the  special  sessions  were  composed  of  more 
than  four ;  for  in  such  a  case  it  must  be  done  by  the  majority 
present,  and  this  distinguishes  this  case  from  Rex  v.  The  Justices 
qf  Worcestershire.  There  the  question  arose  on  an  order  for 
diverting  a  way,  which,  beyond  all  doubt,  must  be  made  at  a  special 
sessions,  and  the  Court  only  decided,  that  in  such  a  case,  where 
the  55  G.  3,  c.  68,  gave  no  new  power^  but  only  regulated  the 
exercise  of  that  previously  given  by  13  G.  3,  c.  78,  the  special 
sessions  must  be  convened  in  the  particular  mode  pointed  out  by 
the  62d  section  of  that  act.  Here  it  is  a  new  power,  and  if,  there- 
fore, it  is  required  to  be  exercised  at  a  special  'sessions,  it  is  not 
also  requisite  that  it  must  be  at  a  special  sessions  so  convened. 
If  not,  then,  inasmuch  as  every  meeting  of  two  justices,  for  a 
special  purpose,  is  a  special  sessions,  it  is  sufficiently  apparent, 
on  this  order,  that  the  act  has  been  complied  with.  It  may  be 
contended,  that  the  words  '^  said  justices"  will  incorporate  tht 
words  "special  sessions,"  but  that  is  not  so;  for,  by  examining 
the  55  G.  3,  c.  68,  and  the  13  G.  8,  c.  78,  together,  it  will  clear- 
ly appear,  that  tlus  expression,  which  is  used  throughout  both 
acts,  in  every  clause,  merely  means  justices  of  the  limits  within 
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which  the  'particular  highways  happen  to  He;  nor  will  the 
words,  by  such  ways  and  means,  &c.,  do  so,  for  these  have  only 
reference  to  the  ways  and  means,  exceptions,  and  conditions, 
of  selling  the  highway,  when  stopped  up,  and  have  no  refer- 
ence to  the  stopping  it  np;  and  these  will  be  found  detailed, 
in  the  17th  section  of  the  13  G.  3,  c.  78.  Here  the  justices 
have  followed,  literally,  the  words  of  the  act ;  and  great  incon- 
venience would  follow,  if,  six  months  after  a  way  has  been  stop- 
ped, after  an  appeal  made,  which  has  failed,  after  the  land  has 
been  sold,  and  the  money  appropriated,  a  party,  by  certiorari, 
should  be  able  to  overturn  all  this,  and  that,  more  especially,  in 
a  case  where,  by  the  fourth  section  of  the  55  G.  3,  c.  68,  it  is 
declared,  that,  after  the  appeal  shall  have  been  determined,  it 
shall  be  binding  and  conclusive  on  all  persons  whomsoever.  If 
the  13  G.  3,  c.  78,  is  to  be  incorporated  with  the  55  G.  3,  c.  68, 
it  should  be  so  altogether,  and  then  the  certiorari  is  taken  away. 
[Abbott,  C.  J.  There  is  no  clause  in  the  55  G.  3,  c.  68,  which 
takes  it  away ;  and,  unless  that  be  so,  it  lies  by  the  common  law.] 

Russell,  contra.  No  satisfactory  reason  can  be  given  why  an 
order  for  diverting  a  highway  should  be  made  at  a  special  ses- 
sions, and  an  order  for  stopping  up  an  unnecessary  highway 
should  not.  Indeed,  the  latter  case  is  a  fortiori ;  for  there  the 
public  are  wholly  deprived  of  their  antecedent  rights,  and,  in  the 
other  case,  their  rights  are  only  abridged.  So  that  both  cases 
are,  to  say  the  least,  within  the  same  mischief;  and  it  is,  there- 
fore, fair  to  infer,  that  the  intent  of  the  legislature  was,  to  in- 
clude them  within  the  same  salutary  regulations.  Plowden,  366, 
is  an  authority  to  show,  that  this  is  the  sound  mode  of  construc- 
tion of  an  act  of  parliament ;  and  besides,  there  are  the  words 
"  said  justices,"  which  refer  to  those  next  antecedent,  viz.  "said 
justices,  at  some  special  sessions."  And  if  it  be  once  establish- 
ed, that  this  order  must  be  made  at  a  special  sessions.  Rex  v. 
The  Justices  of  Worcestershire  has  decided,  that  the  special  ses- 
sions must  be  specially  convened  by  notice  to  all  the  justices  re- 
siding within  the  limits.  The  order,  therefore,  should  have  ap- 
peared, on  the  face  of  it,  to  have  been  made  at  a  special  sessions ; 
and  that  not  being  so,  it  must  be  quashed  for  insufficiency. 

Abbott,  C.  J.  I  have  already  expressed  my  opinion,  that,  in 
this  case,  the  certiorari  is  not  taken  away ;  and  then  the  only 
question  remaining  is,  whether  this  order  is,  on  the  face  of  it, 
bad,  it  not  being  stated  to  have  been  made  at  a  special  sessions. 
I  think  that  it  is  bad  on  that  ground.  It  seems  to  me,  that  an 
order  like  this  must,  under  the  55  G.  3,  c.  68,  s.  2,  be  made  at 
a  special  sessions.  It  is  admitted,  that  an  order  for  diverting  a 
road  must  be  so  made,  and  no  reason  can  be  assigned  for  such  a 
provision  in  that  case,  which  will  not  apply,  witl)  equal  or  greater 
force,  to  the  present.  I  think  there  are  words  in  this  clause  suf- 
ficient to  show  this  to  be  the  intention  of  the  legislature.     After 
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enacting,  that  the  justices,  at  somt  special  sessions,  shall  have 
power  to  divert  highways,  it  proceeds  to  state,  "And  also,  when 
it  shall  appear,  upon  the  view  of  any  two  or  more  of  the  said  jus- 
tices, that  a  highway  is  unnecessary,  it  shall  and  may  be  lawful, 
by  order  of  such  justices,  or  any  two  of  them^  to  stop  it  up.** 
Xow  the  words  "  said  justices**  may,  as  it  seems  to  me,  refer  to 
the  previous  words,  "such  justices,  at  some  special  sessions:** 
if  so,  it  will  carry  the  plain  intent  of  the  legislature  into  effect, 
and  avoid  the  incongruity  which  would  otherwise  arise.  I  am 
of  opinion,  therefore,  that  this  order,  and  the  order  of  sessions 
confirming  it,  must  be  quashed. 

Batley,  J.  I  am  of  the  same  opinion.  It  was  determined, 
in  Rex  v.  The  JiMtices  of  Worceaterahirej  that,  in  order  to  con- 
stitute a  special  sessions  properly,  all  the  justices  acting  and  re- 
siding within  the  limits  must  be  convened ;  and  this  is  a  salutary 
regulation  to  prevent  an  improper  exercise  of  such  a  power  as 
the  present.  It  seems  to  me  that  in  the  55  G.  3,  c.  68,  s.  2,  the 
words  "special  sessions**  have  been,  by  some  accident,  omitted. 
But  I  think  we  may  take  the  words  "said  Justices**  as  referring 
to  the  justices  immediately  antecedent,  who  are  justices  at  some 
special  sessions.  This  will  supply  the  accidental  omission,  and 
carry  into  effect  the  intention  of  the  legislature.  This  order  is, 
therefore,  bad. 

HoLROTD,  J.  I  have  had  great  doubts  in  the  course  of  this 
argument,  whether  it  was  necessary,  under  the  particular  words 
of  this  clause,  that  such  an  order  as  the  present  should  be  made 
at  a  special  sessions.  But,  considering  the  words  altogether,  and 
the  intent  of  the  legislature,  and  the  incongruity  which  would 
arise  if  we  were  to  hold  different  regulations  applicable  to  the 
present  case,  and  the  case  where  a  highway  is  diverted,  I  am 
BOW  satisfied  that  it  is  requisite  that  the  order  should  be  made  at 
a  special  sessions.  My  doubt  arose  from  not  being  clearly  of 
opinion  that  the  words  "  said  justices'*  referred  to  the  words 
^  said  justices  at  some  special  sessions,"  used  in  the  previous  part 
of  the  clause.  However,  considering  that  the  general  intention 
of  the  act  was  manifestly  to  give  the  public  the  benefit  of  such 
a  regulation,  I  think  that  in  this  case  the  order  is  bad. 

Best,  J.  The  object  of  this  act  was  plainly,  as  appears  from 
the  preamble,  to  protect  the  rights  of  the  public.  It  ought,  there- 
fore, to  receive  a  liberal  construction.  The  object  was  to  give 
every  possible  degree  of  publicity  to  orders  like  the  present ;  and 
we  should  entirely  defeat  this  if  we  were  to  give  the  construction 
to  it  which  is  contended  for  by  those  who  argue  in  support  of  this 
order.  For  it  would  follow,  that,  even  after  a  special  sessions, 
consisting  of  many  magistrates,  had  refused  to  make  such  an  or- 
der, two  justices  might  afterwards  do  so.  That  would  be  an 
absurd  consequence,  which  the  legislature  never  could  have  in- 
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tended.  The  public  inconvenience,  \rhich  would  arise  from  per- 
mitting such  an  order  as  this  to  be  made  not  at  a  special  sessions, 
seems  to  me  to  be  greater  than  that  arising  in  the  case  where  a 
way  is  diverted.  I  think,  therefore,  that  this  order  must  be 
made  at  a  special  sessions.  It  is  argued,  that  the  legislature 
have  not  said  so.  But  the  words  "  said  justices"  seem  to  me  to 
refer  to  the  justices  at  some  special  sessions ;  and,  even  without 
these  words,  I  should  be  of  opinion  that  the  words  ^'  special  ses- 
sions'* must,  from  the  manifest  intent  of  the  legislature,  over- 
ride the  whole  clause.  I,  therefore,  fully  concur  in  the  opinion, 
that  both  these  orders  ought  to  be  quashed. 

Both  orders  quashed. 


HOBHOUSE'S  Case.— p.  420. 

The  writ  of  habeaa  corpas  at  cominon  law,  although  a  writ  of  right,  is  not  grantaUe  of 
course,  but  only  on  motion  in  term  time,  stating  a  probable  cause  for  the  application, 
and  verified  by  affidavit:  Quere,  whether  under  the  stat.  31  Car.  2,  c.  2,  which  onl7 
applies  to  cases  where  the  application  is  made  to  a  Judge  in  vacation,  the  writ  be 
grantable  of  course. 

J.  Evans  moved,  on  Thursday,  Februaiy  3,  for  a  habeas  cor- 
pus, to  bring  up  the  body  of  John  Cam  Hobhouse,  Esquire,  on  an 
affidavit,  that  he  was  confined  in  Newgate,  by  a  warrant  from  the 
Right  Honourable  Charles  Manners  Sutton,  Speaker  of  the  House 
of  Commons,  a  copy  whereof  was  annexed.  Being  desired  to 
point  out  his  objections  to  the  warrant,  he  contended,  that  he  was 
not  bound  to  do  so,  because  the  writ  of  habeas  corpus  was  grant- 
able,  in  the  first  instance  as  of  course ;  and  the  proper  time  for 
pointing  out  the  defects  of  the  warrant  would  be,  upon  the  return 
to  the  writ.  And  he  cited  Rex  v.  Flotoer^  8  T.  R.  324,  where 
lord  Kenvon  said,  that  the  court  were  bound  to  grant  the  writ ; 
and  he  also  referred  to  stat.  31  Car.  2,  c.  2,  s.  10,  where  a  Judge 
in  vacation  is  directed  to  do  it,  under  a  penalty  of  500/.,  upon 
refusal ;  which  was  a  proof  of  the  opinion  of  the  legislature  on  the 
point.  The  court,  upon  this,  (absente  Bayley,  J.,)  granted  the  writ ; 
and  upon  the  return  of  it,  the  prisoner,  in  person,  took  several 
objections  to  the  Speaker's  warrant,  which  were  over-ruled  ;  and 
he  was,  accordingly,  remanded.  The  prisoner  having  quitted  the 
court.    . 

Abbott,  C.  J.  I  wish  to  express  my  opinion  as  to  the  propriety 
of  granting  this  writ  of  habeas  corpus.  It  seems  to  me,  that 
the  court  are  not  bound,  as  of  course,  and  without  any  cause 
shown,  to  grant  this  writ  in  the  first  instance.  It  would  be  a  very 
strange  inconsistency  in  the  law  of  England,  if  we  were  bound 
to  do  an  act  nugatory  in  itself,  and  that  would  be  the  case,  if. 
upon  a  view  of  tlie  copy  of  the  warrant,  a  writ  was,  of  course,  to 
issue,  the  only  effect  of  which  would  be,  that,  upon  the  return  to 
it,  the  prisoner  must  be  remanded.     When  this  application  wa^ 
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made,  we  were  referred  to  a  dictum  of  lord  Kenyon  in  Rex  v. 
Flowery   and,  in  deference  to  that  authority,    we    granted   the 
writ.      But  I  think,   upon    subsequent    consideration,   that   we 
ought  not  to  have  granted  it,  inasmuch  as  it  then  appeared,  that 
it  could  be  of  no  use  whatsoever  to  the  prisoner.     There  is  a  very 
elaborate  opinion,  delivered  by  lord  C.  J.  Wilmot,  in  1758,  in  the 
house  of  lords,  in  answer  to  a  question  put  by  that  house,  whether, 
in  cases  not  within  the  31  Car.  2,  c.  2,  writs  of  habeas  corpus  ad 
subjiciendum,  by  the  law,  as  it  then  stood,  ou^t  to  issue  of  course, 
or  upon  probable  cause,  verified  by  affidavit.    Wilmot's  Opinions 
and  Judgments,  81.     He  there  states  it  to  be  his  opinion,  that  those 
writs  ought  not  to  issue  of  course ;  adding,  that  a  writ,  which  is- 
sues on  a  probable  cause,  verified  by  affidavit,  is  as  much  a  writ 
of  right  as  a  writ  which  issues  of  course.     And  again,  page,  87, 
he  says,  "  There  is  no  such  thing  in  the  law  as  writs  of  grace  and 
fevour  issuing  from  the  judges.     They  are  all  writs  of  right,  but 
they  are  not  dl  writs  of  course."    And  in  page  88,  "  writs  of  ha- 
beas corpus  upon  imprisonment,  for  criminal  matters,  were  never 
writs  of  course ;  they  always  issued  upon  a  motion,  grafted  on  a 
copy  of  the  commitment ;  and  cases  may  be  put,  in  which  they 
ought  not  to  be  granted."     1  Lev.  1,  Comberb.  74.     If  malefactors 
under  sentence  of  death,  in  all  the  jails  of  the  kingdom,  could  have 
these  writs  of  course,  the  sentence  of  the  law  might  be  suspended, 
and  perhaps,  totally  eluded  by  them.     The  31  Car.  2,  c.  2,  makes 
no  alteration  in  the  practice  of  the  courts,  in  granting  them ;  they 
are  still  moved  for  in  term  time,  upon  the  same  foundation  as  they 
were  before ;  and  when  a  single  judge  in  vacation  time,  grants 
them  under  31  Car.  2,  c.  2,  in  criminal  cases,  a  copy  of  the  com- 
mitment, or  an  affidavit  of  the  refusal  of  it,  must  be  laid  before 
him.     He  must  judge,  even  in  that  case,  whether  treason  or  felo- 
ny is  specially  expressed  in  the  warrant  of  commitment ;  and  there 
have  been  a  great  number  of  cases,  where  a  doubt  has  arisen,  on 
the  frame  and  wording  of  the  warrant ;  so  that,  even  upon  the 
act,  the  probable  cause  of  bailing  is  really  disclosed  to  the  judge, 
unless  the  copy  of  the  commitment  is  refused,  and  then  the  law 
will  presume  every  thing  against  it ;  and  in  cases  out  of  the  act, 
which  take  in  all  kinds  of  confinement  and  restraint,  not  for  crimi- 
nal or  supposed  criminal  matter,  and  to  which  this  question  re- 
lates, it  has  been  the  uniform  uninterrupted  practice,  both  of  the 
Court  of  King's  Bench  and  of  the  judges  of  that  court,  that  the 
foundation  upon  which  the  writ  is  prayed  should  be  laid  before 
the  court  or  judge  who  awards  it.     I  fully  concur  in  this  opinion, 
and,  therefore,  I  desire,  that  our  having  granted  this  writ  may  not 
be  considered  as  any  authority  to  show  that  this  court  is  bound  to 
grant  a  writ  of  habeas  corpus,  as  of  course,  and  without  any  ground 
being  stated  for  our  interference. 
Bayley,  J.,  concurred. 

HoLROYD,  J.  The  dictum  of  lord  Kenyon,  in  Bex  v.  Flower, 
was  the  reason  of  our  granting  the  writ  in  the  first  instance,  al- 
though it  was  contrary  to  the  impression  on  my  mind  at  the  time. 
Even  upon  31  Car.  2,  I  should  think  it  very  questionable,  whe- 
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ther  the  writ  was  grantable  of  course  ;  for  that  act  directs  a  judge 
to  grant  the  writ  in  vacation,  upon  view  of  the  copy  of  the  war- 
rant. Now  for  what  purpose  is  he  to  view  the  warrant,  unless  he 
is  to  judge  of  the  validity  of  the  commitment?  It  is  admitted, 
that  he  must  judge  of  it  afterwards,  and  must  either  discharge  or 
remand  the  prisoner  accordingly.  Then  why  should  he  not  do  so 
at  first  ?  This,  however,  is  not  an  application  within  that  act,  being 
for  a  habeas  corpus  at  common  law ;  and  in  that  case  it  is  laid 
down  by  lord  C.  J.  Wilmot,  that  the  party  applying  for  the  writ 
must  lay  a  reasonable  ground  before  the  court,  in  order  to  induce 
them  to  grant  the  writ. 

Best,  J.     When  this  writ  was  moved  for,  we  were  pressed  with 
the  opinion  of  lord  Kenton,  in  Rex  v.  Flower ^  which  seemed  to 
support  the  claim  then  msisted  upon.     The  court  did  not  then 
think  that  that  opinion  was  well  founded.     But,  as  it  was  a  mat- 
ter of  great  importance  to  the  liberty  of  the  subject,  we  thought 
it  proper  that  the  matter  should  be  well  considered.     I  am  now 
convinced,  that  when  we  see  that  the  party  when  brought  before 
us,  must  be  remanded,  we  are  not  bound  to  grant  the  writ.     It 
would  be  manifestly  absurd  to  bring  a  person  from  Cornwall  or 
Northumberland,  when  the  court  knew,  at  the  time  when  the  writ 
was  moved  for,  that  the  prisoner,  when  brought  before  them,  must 
be  remanded.     The  court,  in  Rex  v.  Schiever^  2  Burr.  765,  re- 
fused the  writ,  when  it  appeared  that  the  person  applying  was  a 
prisoner  of  war ;  and  the  same  thing  was  done  by  the  Court  of  Com- 
mon Pleas,  in  the  Spanish  sailor's  case.     2  Black.  Rep.  1324.     If 
the  court  could  not  examine  into  the  legality  of  the  custody,  until 
the  prisoner  was  brought  before  them,  they  ought  to  have  granted 
the  writs  in  both  those  cases ;  but  they  said,  as  the  prisoners  must 
be  remanded  when  brought  before  them,  they  would  refuse  the  writ. 
The  cases  in  which  prisoners  have  a  right  to  the  writ  are  where 
they  are  detained  in  prison,  when  they  are  entitled  to  be  admitted 
to  bail.     This  right  is  secured  to  such  prisoners  by  the  31  Car.  2, 
c.  2.     Before  the  passing  of  that  statute,  prisoners  committed  for 
bailable  offences  were  sometimes  kept  for  a  long  time  in  prison, 
without  being  brought  to  trial.     To  prevent  this  grievous  oppres- 
sion, the  habeas  corpus  act  directs,  that  if  any  person  be  commit- 
ted, or  detained  for  any  crime,  unless  for  treason  or  felony,  other 
than  persons  convict,  or  in  execution  bjr  legal  process,  he  may  ap- 
ply to  the  lord  chancellor,  or  a  judge  m  vacation,  and  the  person 
so  applied  to  is  to  cause  such  prisoner  to  be  brought  before  him, 
and  to  discharge  him  from  imprisonment,  upon  his  recognizance 
to  appear  in  the  court  where  his  offence  is  cognizable.     In  cases 
which  come  under  this  statute,  a  single  judge  may,  perhaps,  be 
obliged  to  grant  the  writ  as  of  course,  but  in  no  other ;  and  the 
provisions  of  this  law  do  not  apply  to  writs  grantable  by  the  court 
in  term  time.     I,  therefore,  fully  concur  in  the  opinions  already 
pronounced  on  this  subject. 

The  prisoner  was  remanded. 
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JOHN  COOPER  V.  JONES,  Gent.— p.  425. 

A  testator  having  three  sons,  devised  as  follows;  I  leave  the  Withy  Stakes  farm,  with 
the  appurtenants,  to  my  two  youngest  sons,  John  and  George,  equally  between  them, 
share  and  share  alike;  and  I  entail  the  said  farm  on  the  male  heirs  of  John  and 
George,  being  born  in  wedlock.  There  being  no  devise  over,  it  was  held,  that  cross 
remainders  could  not  be  raised  by  implication,  and  that  on  the  death  of  George  with- 
out issue,  bis  moiety  went  to  the  heir  at  law. 

Trover  for  title-deeds  of  a  farm,  called  the  Withy  Stakes  farm, 
detained  by  defendant  on  the  behalf  of  James  Cooper  the  younger, 
mider  the  following  circumstances  ;  James  Cooper  the  elder  having 
three  sons,  James,  John,  and  George,  made  his  will,  dated  October 
30th,  1798,  and  devised  as  follows ;  first,  I  leave  the  Withy  Stakes 
&rm,  with  all  appurtenants  thereto  belonging,  to  my  two  sons, 
John  Cooper  and  George  Cooper,  equally  between  them,  share  and 
share  alike,  and  all  my  household  goods,  and  my  whole  stock  of 
cattle,  and  husbandry  ware  of  all  kinds  whatsoever,  with  all  my 
bonds,  bills,  and  book  debts,  and  cash,  and  personal  property,  pay- 
ing all  my  debts,  funeral  expenses,  and  legacies  hereinafter  named  ; 
and  I  entail  the  Withy  Stakes  farm  on  the  male  heirs  of  John 
Cooper  and  George  Cooper,  being  bom  in  wedlock.  The  testator 
afterwards  departed  this  life,  without  altering  or  revoking  his  said 
will,  leaving  the  plaintiff  and  George  Cooper  and  James  Cooper 
his  eldest  son  and  heir  at  law,  him  surviving.  The  will  was  duly 
proved  in  the  consistory  court  of  Litchfield.  On  the  30th  day  of 
October,  1810,  George  Cooper,  one  of  the  devisees  in  the  said  will 
of  the  Withy  Stakes  farm,  having  survived  the  testator,  afterwards 
died  intestate  and  without  issue.  In  consequence  of  this  the  plain- 
tiff claimed  to  be  entitled  to  the  entirety  of  the  Withy  Stakes  farm 
under  the  will ;  and  James  Cooper  claimed  one  moiety  of  it  as 
heir  at  law  both  of  the  testator  and  of  George  Cooper. 

Abraham^  for  the  plaintiff.  No  case  can  be  cited  where  any 
Court  have  decided  that  for  want  of  a  devise  over  cross-remain- 
ders cannbt  be  implied.  The  mle  seems  to  be,  that,  whenever 
the  Court  can  collect  the  intention  of  the  testator  to  be  that  no 
part  of  the  estate  should  go  to  the  heir  at  law  till  the  happening 
of  a  particular  event,  they  will  imply  cross-remainders  in  the 
mean  time.  In  Davenport  v.  Oldia^  1  Atk.  579,  Lord  Hardwickb 
decided  against  the  cross-remainders  on  the  ground  of  the  words 
"several  and  respective,"  which  were  there  introduced;  and 
Comber  v.  Hill,  Str.  969,  and  Williams  v.  Brown,  Str.  996,  pro- 
ceed also  on  the  word  ^'  respective  :'*  but  those  cases  do  not  seem 
to  have  been  adopted  as  sound  decisions ;  for  in  Wright  v.  ffol- 
ford,  Cowp.  31,  Watson  v.  Fozon,  2  East,  36,  and  Doe  v.  Webbj 
1  Taunt.  234,  a  different  rule  prevailed ;  and  in  the  two  last  cases 
the  Court  disregarded  the  word  respective  as  being  immaterial. 
And  in  Stephens  v.  Green,  17  Ves.  78,  the  Lord  Chan':tllor  ac- 
ceded to  the  same  opinion.  It  is  true  that  in  all  these  cases  there 
was  a  limitation  over ;  but  that  was  not  the  only  circumstance 
relied  on  by  the  Court ;  for  in  Phipard  v.  Mansfield,  Cowp.  798, 

VOL.  V.  82 


250  Cooper  v.  Jones.  H.  T.  1820.  [427 

WiLLES,  J.,  relies  on  the  circumstance  of  the  will  containing  the 
words  heirs  of  their  bodies,  as  well  as  the  limitation  over.  Be- 
sides, this  is  a  devise  to  two  only ;  and  in  that  case  the  law  makes 
a  presumption  in  favour  of  cross-remainders,  which,  as  has  been 
justly  observed,  is  almost  always  consistent  with  the  testator's 
intention,  Per^  v.  White^  Cowp.  777.  Here  the  testator  leaves 
a  farm  to  his  two  youngest  sons,  equally  between  them,  and  then 
adds,  after  some  intermediate  devises,  "And  I  entail  the  Withy 
Stakes  farm  on  the  male  heirs  of  John  and  George  Cooper,  born 
in  wedlock.*'  It  was,  therefore,  his  intention  that  so  long  as  any 
of  their  male  descendants  survived,  that  the  farm  should  belong 
to  them.  And,  in  order  to  carry  this  into  effect,  cross-remain- 
ders must  be  implied  in  the  present  case. 

W.  D.  Evans^  contra,  was  stopped  by  the  court. 

Abbott,  C.  J.  It  is  admitted  that  no  case  can  be  cited  in  which 
the  court  have  defeated  the  claim  of  the  heir  at  law,  unless  there 
are  words  in  the  will  by  which  the  testator  has  clearly  indicated 
his  intention  that  the  heir  at  law  should  take  nothing  until  the  hap- 
pening of  some  particular  event.  Now,  no  such  words  can  be 
pointed  out  in  the  present  case.  The  words  are,  "  I  leave  the 
Withy  Stakes  farm,  &c.  to  my  two  sons  John  and  George,  equally 
between  them,  share  and  share  alike."  And  he  afterwards  adds, 
"  and  I  entail  the  Withy  Stakes  farm  on  the  male  heirs  of  John 
and  George,  being  born  in  wedlock."  Now,  these  latter  words 
only  enlarge  the  previous  estate  for  life  into  an  estate  tail ;  but  they 
leave  the  question  untouched  as  to  the  tenancy  in  common.  I 
think,  therefore,  that  John  and  George  were  tenants  in  common  of 
the  Withy  Stakes  farm,  and  that  we  cannot  raise  cross-remainders 
between  them  by  implication.  The  consequence  ot  this  is,  thai 
on  the  death  of  George  without  issue  his  share  went  over  to  James, 
the  eldest  son,  as  heir  at  law.  The  defendant,  therefore,  is  enti- 
tied  to  our  judgment. 

Bayley,  J.  The  usual  ground  on  which  the  courts  of  justice 
have  relied  for  raising  cross-remainders  by  implication  is  the  lan- 
guage used  in  the  limitation  over.  If,  from  that  language,  it  ap- 
pears to  have  been  the  intention  of  the  testator  that  the  whole  es- 
tate should  go  over  to  the  heir  at  law  together,  and  that  no  part 
of  it  should  descend  to  him  till  thehappenmgof  a  particular  event, 
the  court  have  said  that  cross-remainders  ought  to  be  implied. 
In  the  case  of  Phipard  v.  Mansfield  no  such  words  could  be  found, 
and  the  court  held  that  cross-remainders  could  not  there  be  raised 
by  implication.  This  case  is  stronger  than  that ;  for  here  there 
is  no  ulterior  limitation  at  all.  And  it  seems  to  me  that  in  case 
we  were  to  decide  for  the  pliaintiff  now,  it  would  next  be  contend- 
ed, that  if  there  was  a  devise  to  two  persons  of  an  entire  estate  in 
tail,  as  tenants  in  common,  cross-remainders  ought  to  be  implied 
between  them.  The  words,  "I  entail,"  &c,  are  here  not  words 
of  purchase,  but  of  limitation.  I  am,  therefore,  of  opinion,  that 
the  heir  at  law,  upon  the  event  which  has  happened,  became  enti- 
tled to  the  moiety  of  the  Withy  Stakes  farm,  and  that  the  plaintiff 
must  be  nonsuited. 
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HoLROYD,  J.  I  am  of  the  same  opinion.  There  must  be  some 
circumstance  manifesting  the  testator's  intention  to  be  so,  in  order 
to  induce  the  court  to  raise  cross-remainders  by  implication, 
eren  as  between  two  persons.  Here  there  is  nothing:  from  which 
such  an  intention  can  be  ascertained  ;  and  that  being  so,  the  rule 
of  law  that  cross-remainders  are  not  to  be  implied,  must  prevail. 
Here  the  only  effect  of  the  subsequent  words  in  the  devise  was 
to  enlarge  the  estates  for  life  into  estates  tail.  But  the  devisees 
still  remained  tenants  in  common  of  the  Withy  Stakes  farm. 

Best,  J.  There  is  nothing  in  this  case  from  which  we  can 
raise  cross-remainders  by  implication.  All  that  the  courts  have 
said  is,  that  they  will  favour  cross-remainders  between  two.  But 
from  that  circumstance  alone  they  have  never  said  that  they  would 
raise  them.  In  all  the  cases  it  is  the  language  of  the  devise  over 
on  which  the  courts  have  relied.  Here  there  is  no  such  devise 
in  the  will.  I  think,  therefore,  that  the  defendant  is  entitled  to 
our  judgment. 

Judgment  of  nonsuit. 


COX  V.  EARLE.— p.  430. 

In  an  action  upon  a  bill  of  exchange  with  several  endoreements,  by  a  plaintifT  who 
had  paid  the  bill  under  protest  for  the  honour  of  one  of  the  endorsers  it  was 
held  sufficient,  even  upon  special  demurrer,  to  state  that  he  had  paid  the  bill 
according  to  the  usage  and  custom  of  merchants,  without  stating  that  he  had  paid  it 
to  the  last  endorsee. 

Declaration  upon  a  bill  of  exchange,  bearing  date  21st  July, 
1819,  drawn  upon  the  defendants,  payable  in  London,  three  months 
after  date,  to  the  order  of  D.  Lightfit  and  Co.  for  250/.  sterling  ac- 
cepted by  defendants,  and  endorsed  by  Lightfit  and  Co.  to  Mer- 
chant^ and  by  Merchant  to  Bauer,  with  several  intermediate  en- 
dorsements ;  the  last  endorsee  being  Sir  Richard  Car  Glyn  and  Co. 
The  presentment  of  the  bill  for  payment  was  then  stated,  and  that 
Glyn  and  Co.  caused  it  to  be  protested  for  non-payment ;  and  that 
the  plaintiiTs,  according  to  the  usage  and  custom  of  merchants,  ap- 
peared before  the  notary  public  by  whom  the  bill  had  been  pro- 
tested, and  declared  they  would  pay  the  same  under  protest,  for 
honour  of  the  second  endorser ;  and  that  they,  thereupon,  accord- 
ing to  the  usage  and  custom  of  merchants,  paid  the  bill,  under 
protest.  To  this  declaration  there  was  a  special  demurrer,  and 
the  cause  assigned  was,  that  it  did  not  appear  to  whom  the  plain- 
tiffs paid  the  bill,  under  protest,  or  that  it  was  paid  to  the  holder ; 
or  that  the  plaintiffs  became  the  legal  holders  thereof,  by  virtue  of 
such  payments,  or  otherwise  ;  and  now  the  case  was  argued  by 
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Parke,  in  support  of  the  demurrer.  It  does  not  appear  that 
the  plaintiffs  paid  the  bill  to  any  person  who  had  a  legal  title  to 
it.  The  custom  of  merchants  is  stated,  in  the  case  of  Lewin  y. 
Brunettly  Lut.  899,  to  be,  that  the  person  who,  for  the  honour 
of  the  endorser,  pays  the  last  endorsee  the  amount  of  the  bill, 
may  maintain  an  action  upon  it :  but  this  declaration  does  not 
show,  that  the  party  to  whom  the  payment  was  made  was  the 
endorsee,  or  had  any  title  to  the  bill.  In  the  above  cited  case, 
this  objection  was  taken  upon  error ;  and  the  Court  there  held, 
after  several  arguments  (Pollexfen,  C.  J.,  haesitante),  that  it 
was  well  enough  after  verdict,  for  it  was  then  to  be  presumed, 
that  there  was  sufficient  proof,  at  the  trial,  that  it  was  duly  paid, 
viz.  to  the  last  endorsee.  It  appears,  therefore,  to  have  been  the 
opinion  of  the  Court,  that  the  objection  was  good,  upon  special 
demurrer ;  and  that  case  is  an  authority  in  point.  A  person 
paying,  for  the  honour  of  a  party  to  a  bill,  stands  in  the  situa- 
tion of  an  endorsee ;  but,  by  analogy  to  a  declaration  by  an 
endorsee,  all  the  steps  by  which  his  title  is  made  out  should  be 
stated  in  the  declaration ;  and  if  there  be  any  defect  pointed  out, 
on  demurrer,  the  declaration  is  bad.  Here  the  objection  is,  that 
the  title  of  the  plaintiff  is  not  properly  made  out,  as  it  is  not 
stated  that  he  paid  it  to  the  endorsee. 

Per  curiam.  Payment  to  a  wrong  person  is  no  payment.  If  an 
issue  were  taken  on,  the  fact  of  payment,  the  affirmative  could  not 
be  supported,  unless  it  were  shown,  that  the  payment  was  made 
to  the  right  person.  In  this  case,  it  is  expressly  averred,  that  the 
payment  was  made  according  to  the  custom  of  merchants.  There 
was  no  such  averment  in  Lewin  v.  Brunettiy  and  that  is  a  material 
distinction  between  the  two  cases. 

Judgment  for  the  plaintifT. 

R.  V,  Richardsj  contra,  was  to  have  argued  in  support  of  the 
declaration. 


The  KING  V.  BORRON,  Esq.— p.  432. 

Where  a  criminal  information  is  applied  for  against  a  roagiBtrate,  the  question  for  the 
court  is  not  whether  the  act  done  be  found  on  investigation  to  be  strictly  right  or  not, 
but  whether  it  proceeded  from  an  ui\ju8t,  oppressive,  or  corrupt  motive,  (amongst 
which  fear  and  favour  are  generally  included,)  or  from  mistake  or  error  only.  In 
the  latter  case,  the  court  will  not  grant  the  rule.  Secondly,  in  the  investigation  of 
a  charge  of  felony  before  a  magistrate,  an  attorney  is  only  as  a  matter  of  courtesy 
permitted,  but  has  no  right  to  be  present;  nor  can  he  comment  on  the  evidence  so 
as  to  apply  the  law  to  it,  unless  he  be  requested  by  the  magistrate  to  give  his  opinion 
and  advice  upon  the  case. 

Denmanj  in  last  Michaelmas  term,  obtained  a  rule  nisi,  for  a  cri- 
minal information  against  the  defendant,  a  magistrate  for  the  coun- 
ty of  Lancaster.  On  the  last  day  of  that  term,  J,  Williams  showed 
cause  against  the  rule,  and  Denman,  Chiity,  and  Hill  were  heard 
in  support  of  it.     The  circumstances  of  the  case  were  so  fully  sta- 
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led  by  the  Lord  Chief  Justice,  in  pronouncing  the  judgment  of 
the  court,  in  the  course  of  this  term,  that  it  has  been  thought  pro- 
per to  omit  them  here. 

Cur,  adv.  vult. 

Abbott,  C.  J.     In  the  course  of  the  last  term,  a  rule  was  grant- 
ed, on  the  application  of  Mr.  Charles  Pearson,  an  attorney  of  the 
city  of  London,  calling  upon  John  Arthur  Borron,  esquire,  one  of 
his  majesty's  justices  of  the  peace  of  the  county  of  Lancaster,  to 
show  cause  why  a  criminal  information  should  not  be  exhibited 
against  him,  for  refusing  to  take  the  examination  of  two  persons, 
of  the  names  of  Thomas  Richardson  and  Robert  Rimmer,  on  a 
charge  against  a  third  person,  of  having  feloniously  cut  and  wound- 
ed the  said  Thomas  Richardson,  on  the  16th  of  August  last,  at 
Manchester.     Mr.  Borron  is  a  justice,  acting  for  the  Warrington 
division,  and  not  for  the  division   of  Manchester,    wherein    the 
offence  was  alleged  to  have  been  committed.     Cause  was  shown 
against  the  rule,  on  the  last  day  of  the  term ;  and  it  appearing, 
upon  the  arguments  of  counsel,  that  an  important  question  was 
supposed  to  be  raised,  regarding  the  execution  of  the  office  of 
a  justice  of  the  peace  on  the  one   hand,  and  the   right  of  the 
subject  to  inquiry  and  investigation  on  the  other,  we  thought  it 
expedient  to   peruse   the    affidavits   attentively,   before   we  pro- 
nounced our  rule  in  the  case,  which  could  not,  without  great  in- 
convenience, be  done  on  the  last  day  of  the  term.     We  have,  ac- 
cordingly, perused  the  affidavits  attentively,  during  the  late  vaca- 
tion ;  and,  upon  such  perusal,  it  appears  to  us,  that  the  application 
for  a  criminal  information  is  not  sustained.  The  application  is  made 
against  a  gentleman,  who  is  one  of  that  class  of  persons  to  whom 
this  country  is  under  as  great  obligations  as  this  or  any  other  na- 
tion is,  or  ever  was,  to  any  members  of  its  community  ;  I  speak 
of  the  gentlemen  residing  m  the  different  parts  of  England,  who 
act  in  the  execution  of  his  majesty's  commission  of  the  peace,  and 
who  gratuitously  devote  a  great  portion  of  their  time,  and  bestow 
much  valuable,  but  often  thankless  labour,  in  the  administration  of 
many  branches  of  the  law  ;  and,  among  others,  in  most  of  the  ear- 
ly, and  in  many  of  the  mature  stages  of  our  criminal  jurisprudence. 
In  this  most  valuable  class,  many  persons  are  found  who  possess 
a  sound  knowledge  of  the  law,  united  with  the  most  useful  and 
extensive  practical  information.     They  are  called  upon,  in  many 
cases  of  a  difficult,  and  in  many  of  a  delicate  kind,  and  are,  in 
eeneral,  addressed  by  those  who  apply  to  them  with  the  respect 
mat  is  due  to  their  station  and  character.    The  present  case  affords 
an  unusual,  if  not  a  solitary  instance,  of  address,  in  the  language 
of  demand  and  menace.     They  are,  indeed,  like  every  other  sub- 
ject of  this  kingdom,  answerable  to  the  law  for  the  faithful  and 
upright  discharge  of  their  trust  and  duties.     But,  whenever  they 
have  been  challenged  upon  this  head,  either  by  way  of  indict- 
ment, or  application  to  this  court  for  a  criminal  information,  the 
question  has  always  been,  not  whether  the  act  done  might,  upon 
fall  and  mature  mvestigation,  be  found  strictly  right,  but  from 
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what  motive  it  had  proceeded ;  whether  from  a  dishonest,  oppres- 
sive, or  corrupt  motive,  under  which  description  fear  and  favour 
may  generally  be  included,  or  from  mistake  or  error.  In  the 
former  case,  alone,  they  have  become  the  objects  of  punishment. 
To  punish  as  a  criminal  any  person  who,  in  the  gratuitous  exercise 
of  a  public  trust,  may  have  fallen  into  error  or  mistake  belongs  only 
to  ^e  despotic  ruler  of  an  enslaved  people,  and  is  wholly  abhor- 
rent from  the  jurisprudence  of  this  kingdom.  Upon  these  princi- 
ples, the  present  application  to  this  court  is  to  be  decided  by  us. 
But  even  if  it  were  to  be  decided  upon  a  more  strict  and  rigid 
rule,  we  should  not  be  able  to  find  any  error  or  mistake  in  the  con- 
duct of  Mr.  Borron,  except,  perhaps,  that  of  having  shown  too 
much  attention  to  an  application,  made  to  him  in  a  most  improper 
and  unbecoming  manner.  Mr.  Charles  Pearson  of  London,  the 
person  now  app^ng  to  this  court,  informs  us,  by  his  affidavit,  that 
he  was  retained,  on  the  23d  of  October  last,  by  Thomas  Richard- 
son of  Manchester,  to  brin^  before  the  proper  tribunal  a  charge 
which  he  had  to  prefer  against  an  individual,  whose  surname  is 
mentioned,  for  having  feloniously,  &c.  cut  and  wounded  the  said 
Thomas  Richardson,  on  the  16th  of  August,  at  Manchester.  He 
then  proceeds  to  mention  the  facts  of  the  case,  as  communicated^ 
to  him  by  Thomas  Richardson,  all  the  material  parts  whereof  are 
also  mentioned  in  the  affidavit  of  Thomas  Richardson,  and  such 
of  them  as  are  said  to  have  been  witnessed  by  Robert  Rimmer  are 
mentioned  in  his  affidavit  also.  Affidavits,  to  be  sworn  by  these 
two  persons  were  prepared  by  Pearson  after  his  return  to  London, 
and  sent  down  by  him  to  Manchester ;  and  their  affidavits,  now 
before  the  court,  appear  to  contain  many  expressions  not  likely 
to  be  used  by  persons  of  their  situation  in  life.  These  affida^dts 
present  two  facts  very  important  to  the  present  inauiry :  first,  that 
the  name  of  the  person,  by  whom  the  supposed  felony  was  com- 
mitted, was  unknown  to  Richardson  and  Rimmer  at  the  time,  and 
not  discovered  until  after  the  assizes,  which  had  intervened  between 
the  subject  of  complaint  and  the  application  to  Mr.  Borron ;  secondly, 
that  the  attack  upon  Richardson  was  made  wantonly  and  wilfully, 
after  the  meeting  at  Manchester  had  been  dispersed,  by  the 
audiority  of  the  justices  acting  in  that  district,  when  Richardson  was 
going  from  the  place  of  meeting  peaceably,  and  alone  ;  at  a  time, 
therefore,  and  under  circumstances,  in  which  those  who  had  ordered 
the  dispersion  of  the  meeting,  whether  such  order  had  been 
properly  or  improperly  given,  could  not  be  responsible  for  the  act 
of  the  supposed  offender.  Pearson  further  states  a  measure  adopted 
by  himself,  for  the  purpose  of  satisfymg  himself  that  Richardson 
bad  not  mistaken  die  person  accused,  in  which  he  appears  to 
have  conducted  himself  with  becoming  caution.  The  first  of  these 
facts,  namely,  the  discovery  of  the  name  of  the  offender,  after  tlie 
assizes,  does  not  appear  to  have  been  communicated  to  Mr.  Bor- 
ron. According  to  the  representation  made  to  him,  the  supposed 
offender  was  living  at  Manchester,  not  having  fled,  or  being  likely 
or  expected  to  fly  from  the  calls  of  justice.  The  latter  of  these 
&cts,  namely,  the  time  and  circumstances  of  the  alleged  offence. 
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were  at  the  first  interview,  mentioned  to  Mr.  Borron,  but  his 
attention  was  not  then,  or  afterwards,  called  to  them  as  it  ought  to 
have  been  in  order  to  remove  the  ground  of  his  disinclination  to 
interfere,  which  was  manifested  at  the  first  meeting.  On  the  con- 
trary, Mr.  Borron  was  informed,  as  the  reason  for  applying  to  him 
to  exercise  his  authority  on  a  matter  arising  in  a  part  of  the  country 
in  which  he  did  not  reside,  and  for  which  he  had  never  acted, 
that  the  justices  acting  for.  the  Manchester  division  had  refused  to 
inquire  info  some  similar  charges  against  the  yeomanry,  alleging 
that  they  might  be,  in  some  sense,^  considered  as  connected  with 
the  proceedings  of  that  day,  and  as  such,  so  implicated,  as  to  render 
it  improper  for  them  to  take  cognisance  of  the  charges.  And  it 
is  obvious  to  us,  and  was  apparent  at  the  time,  that  Mr.  Borron's 
reluctance  to  act  on  the  occasion  was  grounded  on  the  consideration, 
that  his  brother  justices  were  in  some  way  connected  with  the  sub- 
ject of  complaint.  It  was  the  duty  of  an  attorney  to  have  pointed  out 
ihe  distinction.  For  such  purposes,  and  perhaps  for  such  alone,  can 
the  presence  of  an  attorney  be  useful  on  such  an  occasion.  It  ap- 
pears, further,  by  the  aflfidavits  on  each  side,  that  Mr.  Borron 
desired  a  day  to  consider  of  the  matter,  and,  before  his  final  refusal, 
consulted  another  justice  of  the  coun^,  who  agreed  in  opinion 
with  him,  as  the  conduct  proper  for  him  to  adopt ;  and  the  fact 
of  such  consultation,  at  least,  if  not  the  opinion  of  the  other  jus- 
tice was  made  known  to  Pearson.  The  reason  of  Mr.  Borron's 
refiisal  to  act,  as  furnished  to  the  court  by  the  affidavit  of  Pearson, 
was,  that  he  declined  any  official  interference  with  regard  to  indi- 
viduals who  could  with  difficulty  be  separated  fi-om  the  magistrates 
of  Manchester  on  legal  grounds.  From  Mr.  Borron's  affidavit, 
also,  it  appears,  that  this  was  the  reason  assigned  by  him,  though 
much  more  at  large ;  more,  indeed,  than  was  necessary.  By  Mr. 
Borron's  affidavit  it  also  appears  to  the  court,ybr  tJie  first  timey 
that  he  accompanied  his  then  refusal  with  expressions  to  the  fol- 
lowing effect:  "I  by  no  means,  however,  wish  it  to  be  under- 
stood, that  I  shrink  from  any  responsibility  on  this  occasion,  from 
personal  inconvenience  or  trouble ;  and  that  if  I  am  directed  by 
the  court  of  King's  Bench,  to  which  you  intimate  your  intention 
to  ^ply,  I  shall,  fearlessly,  and  without  regard  to  any  party,  pro- 
ceed to  investigate  the  charges  submitted  to  me ;  charges,  which 
not  being  now  entertained,  cannot  be  attended  with  any  further 
consequences,  than  the  not  securing  the  persons  of  the  individuals 
charged,  during  the  interval  to  the  next  assizes,  when  bills  of  in- 
dictment may  be  preferred,  which  my  refusal  does  not  prejudice ; 
a  circumstance  which,  considering  the  lapse  of  time  that  has  in- 
tervened, from  the  day  the  cause  of  complaint  arose,  without  the 
party's  absconding,  gives  rise  to  little  apprehension  of  such  an 
event  taking  place."  Now,  if  this  offer  to  investigate  the  charges 
in  case  this  court  should  direct  Mr.  Borron  to  oo  so,  had  been 
communicated  to  us  by  the  affidavit  of  Pearson,  most  undoubtedly, 
we  would  not  have  granted  a  rule  for  a  criminal  information.  The 
suppression  of  the  offer  necessarily  leads  us  to  discharge  the  rule 
with  costs,  according  to  the  usual  practice  in  cases  of  this  kind 
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and  induces  a  strong  suspicion,  that  the  application  was  made  for 
a  very  different  purpose  from  that  of  having  the  matter  of  Richard- 
son's complaint  investigated  by  a  justice  of  the  county  ;  for  Mr. 
Borron's  refusal  was  made  on  the  26th  of  October,  and  a  manda- 
mus might  have  been  moved  for  on  the  sixth  or  seventh  of  the 
following  month  ;  and  it  is  not  surmised,  that  the  person  accused 
had  absconded,  or  that  an  ultimate  failure  of  justice  is  likely  to 
occur.  There  are,  however,  some  other  circumstances  in  this  case, 
which  the  court  cannot  leave  unnoticed.  The  whole  conduct  of 
Pearson  towards  Mr.  Borron,  as  detailed  by  Pearson  himself,  was 
highly  indecorous.  An  attorney  applying  to  a  Justice  of  the  peace, 
to  act  in  a  matter  arising  out  of  his  district,  addresses  him, 
throughout,  in  a  tone  of  demand,  he  tells  him  the  nature  of  the 
complaint,  informs  him  that  persons  to  prove  it  are  in  attendance, 
requires  him  to  take  their  examination,  and  adds,  "  and  I  shall 
then  take  leave  to  comment  upon  the  evidence,  in  order  to  apply 
the  facts  to  the  law  of  the  case,  and  to  obtain  from  you  a  warrant 
for  the  apprehension  of  the  accused."  Now  this  comment  upon 
the  evidence,  is  a  thing  which  an  attorney  had  no  rifrht  to  make. 
An  attorney  has  no  right  even  to  be  present  at  such  an  inquiry. 
The  presence  of  an  attorney,  on  such  occasions,  is  often  permitted, 
as  a  matter  of  courtesy ;  his  assistance  is  sometimes  desired,  and 
if  his  advice  and  opinion  are  asked,  it  is  proper  for  him  to  give 
them ;  but  he  is  not  to  take  leave,  uninvited,  to  obtrude  his  com- 
mentaries upon  the  case.  Much  less  can  it  be  endured,  that  he 
should  say,  on  an  occassion  like  the  present,  even  in  a  respectful 
manner,  I  make  this  application  to  you,  as  a  ministerial  officer ; 
and,  if  you  refuse  to  hear  the  evidence,  I  shall  consider  your  re- 
fusal as  a  neglect  of  your  magisterial  duty,  and  shall  apply  to  the 
court  of  King's  Bench,  by  information  or  otherwise,  for  redress." 
This  was  not  an  occasion  on  which  a  justice  of  the  peace  was  to 
act  as  a  ministerial  officer ;  on  the  contrary,  he  was  to  exercise  a 
judicial  discretion  on  a  subject  important  in  itself,  and  rendered 
peculiarly  delicate,  by  the  situation  in  which  he  stood.  What- 
ever respect  there  might  be  in  the  manner  of  the  address,  its  lan- 
guage was  unfit  and  unbecoming.  Yet  was  language  of  the  same 
threatening  import  addressed,  the  next  day,  in  a  prepared  written 
notice.  The  paper  delivered  to  Mr.  Borron,  when  he  returned, 
after  consulting  Mr.  Lyon,  and  before  he  had  expressed  his  de- 
cision, concludes  in  these  words ;  "  and  I  do  hereby  give  you  no- 
tice, that  if  you  refuse  or  neglect  to  hear  such  evidence,  and  to 
take  such  examination,  I  shall  apply  to  the  court  of  King's  Bench, 
on  the  first  day  of  next  Michaelmas  term,  for  a  criminal  informa- 
tion against  you,  the  said  John  Arthur  Borron,  for  having  for 
fear  or  favour,  refused  to  hear  and  examine  witnesses  touching 
and  concerning  a  felony  committed  within  the  said  county  of  Lan- 
caster, of  which  you  are  one  of  the  justices,  as  aforesaid."  Little 
of  that  high-minded  and  honourable  sentiment,  which  usually  in- 
fluences the  gentlemen  who  act  in  the  commission  of  the  peace, 
could  be  expected  from  one  who  should  yield  to  such  a  threat. 
And  we  should  be  wanting  in  the  discharge  of  our  duty,  if  we  for- 
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bore  to  express  our  disapprobation  of  such  language.  It  is  neces- 
sary only  to  add,  further,  that  as  the  application  to  this  court,  ap- 
pears to  be  the  act  of  Mr.  Charles  Pearson,  the  costs  of  the  rule 
must  be  paid  by  him. 

Rule  discharged,  with  costs. 


ARNITT  V.  GARNETT.— p.  440. 

Under  tbe  star,  of  the  8  Anne,  c.  14,  the  sherifT  is  bound  to  retain  one  year's  rent  out  of 
the  proceeds  of  the  tenant's  goods  taken  in  execution,  provided  he  has  notice  of  the 
landlord's  claim  at  any  time  while  the  goods  or  the  proceeds  remain  in  his  hands;  and 
the  court,  upon  motion,  ordered  the  same  to  be  paid  to  the  landlord,  even  where  the 
notice  was  given  after  the  removal  of  the  goods  from  the  premises. 

A  RULE  nisi  had  been  obtained  by  Tindal  calling  upon  the 
sheriff  of  the  county  palatine  of  Lancaster,  to  show  cause,  why  he 
should  not  pay  over  to  William  Gregson,  all  money  received  by 
him  for  the  proceeds  of  a  sale  of  certain  goods  of  the  defendant, 
seized  under  a  writ  of  execution  at  the  suit  of  the  plaintiff  on  the 
premises  of  Gregson,  occupied  by  the  defendant.  It  appeared, 
upon  th,e  affidavit,  that  the  sheriff  had  seized  the  goods  of  the 
defendant  in  execution,  and  had  actually  removed  them  to  an 
auctioneer's  for  sale  before  nine  o'clock  in  the  morning ;  at  that 
hour  he  received  notice  from  the  landlord,  who  then  first  heard 
of  the  execution,  to  retain  for  the  amount  of  his  rent.  After  this 
notice,  the  sheriff  sold  the  goods  in  execution  and  refused  to  pay 
over  the  amount  of  a  year's  rent  to  the  landlord. 

Parke  now  showed  cause.  The  goods  had  been  removed  from 
the  premises  before  any  notice  was  given,  and  the  sheriff  was, 
therefore,  afterwards  justified  in  selling  them  without  paying  the 
year's  rent  to  the  landlord.  The  latter  cannot  distrain  the  goods 
which  are  taken  in  execution,  and  the  object  of  the  8  Anne,  c. 
14,  was  only  to  remedy  this,  and  to  give  to  the  landlord  a  spe- 
cific lien  on  the  goods  to  the  extent  of  one  year's  r'^nt.  The 
notice  comes  in  lieu  of  a  distress ;  and  as  the  latter  would  be  too 
late  when  the  goods  are  removed,  so  the  notice  ought,  in  like 
manner,  to  be  given  whilst  they  are  on  the  premises,  Hencheit 
V.  Kimpaofiy  2  Wils.  140.  All  the  authorities  show  that  the 
sheriff  is  not  bound  to  retaiti,  unless  he  has  notice  from  the  land- 
lord before  the  goods  are  removed,  Waring  v.  Dewberry y  1  Str. 
97,  Palgrave  v.  Windhamy  1  Str.  212,  and  Smith  v.  Riissellj 
3  Taunt.  400.  At  any  rate  the  Court  will  not  decide  such  a 
point  on  motion,  but  leave  the  landlord  to  his  remedy  by  action, 
where  it  might  be  more  solemnly  considered ;  and  the  more  so, 
M  it  appears  on  some  of  the  affidavits,  that  there  were  sufficient 
^oods  left  for  the  landlord  to  distrain  upon :  and  non  constat  that 
in  an  action  he  would  obtain  the  full  amount  of  the  year's  rent, 
as  he  might  have  distrained  on  the  residue. 

Abbott,  C.  J. — Unless  we  were  to  repeal  thiis  act  of  parliament 
we  must  make  this  rule  absolute.     The  statute  says  in  express 

VOL.V.  88  y2 
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terms,  that  no  goods  shall  be  taken  by  virtue  of  any  execution  un- 
less the  party  at  whose  suit  the  execution  is  sued  out,  shall,  be- 
fore the  removal  of  such  goods  from  off  the  premises,  pay  to  the 
landlord  a  year's  rent.  It  is  true  that  the  sheriff  does  not  become 
a  wrong-doer  by  the  act  of  removing  the  goods,  until  he  has  no- 
tice of  the  landlord's  claim,  and  perhaps  a  notice  may  be  neces- 
sary to  support  an  action  against  him  as  a  wrong-doer.  That, 
however,  is  no  reason  why  the  landlord  should  not  have  his  rent. 
Here  the  sheriff  had  notice  of  the  landlord's  claim,  while  the 
goods  were  unsold,  and  he  had  the  means  of  payment  in  his 
hands.  We  are  bound,  I  think,  to  hold  him  responsible  to  the 
landlord  for  the  year's  rent.  If  we  were  not  so  to  hold,  the  conse- 
quence would  be,  that  all  the  goods  might  be  swept  away,  before 
the  landlord  could  know  of  the  execution,  and  be  would  lose  his 
rent. 

Bayley,  J,  This  is  a  very  plain  case.  The  statute  says,  that 
the  goods  are  not  to  be  tak^  unless  the  plaintiff  shall,  before 
removal  pay  the  year's  rent.  The  effect  of  the  argument  in  this 
case  would  be,  that  the  sheriff  might  remove  instanter,  and  that 
by  so  doing  the  landlord  might  be  deprived  of  his  rent ;  that  would 
operate  as  a  repeal  of  the  statute. 

HoLROYD,  J.  The  landlord  is  clearly  entitled  to  his  rent,  unless 
he  has  waved  his  right.  The  statute  expressly  says,  tnat  the 
goods  are  not  to  be  removed  unless  the  plaintiff  pay  the  rent.  It 
is  true  that  no  action,  would  lie  against  the  shenff  for  any  act 
done  by  him,  before  he  had  notice  of  the  landlord's  claim;  be- 
cause, until  such  notice  the  sheriff  could  not  be  a  wrong-doer,  but 
as  long  as  the  money  remained  in  the  hands  of  the  sheriff,  the 
landlord's  right  was  not  gone,  and  notice  having  been  given  before 
the  money  was  paid  over  to  the  plaintiff,  1  think  the  sheriff 
is  responsible. 

Best,  J.  concurred* 

Rule  absolute. 


TAYLOR  V.  rnCHOLLS.— p.  443. 

To  trespass  quare  clausum  fregit,  defbodant  pleaded  not  guilty,  and  a  justification  of  a 
right  of  way;  plaintiff,  in  replication,  admitted  the  right  of  way,  and  new  assigned 
extra  viam.  The  plaintiff  having  obtained  a  verdict  on  the  new  assignment,  with  ]«« 
damages,  was  heU  entitled  to  full  coeta. 

Trespass,  quare  clausum  fregit.  Pica,  first,  not  guilty,  upon 
which  a  verdict  was  found  for  the  plaintiff;  secondly,  a  justi^^- 
tion  of  a  public  right  of  way  generally  (not  setting  out  the  way 
by  meets  and  bounds)  over  the  locus  in  quo«  Replication,  admit- 
ting the  right  of  way,  and  new  assigning  extra  viam.     Issue  on 
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the  new  assignment.  Verdict  for  the  plaintiff  on  the  new  assign- 
ment, with  1^.  damages.  The  Master  taxed  the  plaintiff  his  full 
costs.  A  rule  having  been  obtained,  calling  on  the  plaintiff 
to  show  cause  why  the  Master  should  not  review  his  taxation, 

Gumey  and  Chitty  showed  cause,  and  relied  upon  Asser  v. 
Finch,  2  Lev.  234 ;  and  Martin  v.  Vallance,  1  East,  350,  as  au- 
ftorities  expressly  in  point. 

Marryat,  Walford,  and  Broderick,  contra.  The  new  assign- 
ment is  in  the  nature  of  a  new  declaration.  The  plaintiff  would 
Dot  be  entitled  to  more  costs  than  damages,  unless  the  judge  cer- 
tified, or  it  appeared  upon  the  pleadings,  that  the  title  to  the  free- 
hold came  in  question.  The  right  claimed  is  of  a  public  way, 
and  the  way  is  admitted  upon  the  record ;  and  the  only  question 
upon  the  pleadings  was,  whether  the  defendant  deviated  from  the 
way,  and  that  does  not  involve  any  question  as  to  the  freehold. 
[Bayley,  J.  It  involves  the  question,  whether  the  plaintiff  has  a 
freehold  subject  to  an  encumbrance.]  In  Gregory  v.  Ormerod,  4 
Taunt.  98,  the  authority  of  Asser  v.  Finch,  and  Martin  v.  Vallance 
were  doubted.  * 

Abbott,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  his 
foil  costs.  If  we  were  to  hold  otherwise  we  should  act  contrary 
to  all  the  authorities  upon  the  subject.  The  case  of  Asser  v.  Finch, 
2  Lev.  234,  was  decided  soon  after  the  passing  of  the 
statute  22  &  23  Car.  2,  c.  9,  and  the  rule  there  laid  down  has 
been  acted  upon  in  many  subsequent  cases.  In  Martin  v.  Val- 
lance this  court  considered  that  the  practice  had  been  so  long  set- 
fled,  that  it  was  then  too  late  to  question  the  propriety  of  it.  And 
I  think  we  are  equally  precluded  from  entertaining  the  qucwtion 
at  the  present  time.  This  rule  must,  therefore,  be  discharged 
with  costs* 

Rule  discharged  with  costs. 


The  KING  V.  HENRY  HUNT  and  Others.— p.  444. 

Hw  court  will  permit  a  auggestion  to  be  entered  on  tbe  record,  for  the  purpose  of 
carryiag  tbe  trial  of  a  miademeanor  into  an  adjoining  county,  where  there  appears  a 
reasonable  ground  on  the  affidavits  for  believing  that  a  fair  and  impartial  trial  cannot 
be  bad  in  the  county  where  the  venue  is  laid;  and  the  suggestion  need  not  state  the 
frets  bom  wbenoe  such  inference  is  to  be  drawn. 

The  defendant,  Hunt,  a  few  days  before  the  end  of  term  had 
obtained  a  rule  nisi  for  a  certiorari  to  remove  the  indictment 
found  a^nst  himself  and  others  at  the  last  Lancaster  assizes,  for 
a  conspiracy,  in  order  that  a  suggestion  might  be  entered  on  the 
record  for  me  purpose  of  carrying  the  trial  into  such  other  county 
as  the  court  should  direct.  The  affidavits,  which  were  several, 
stated,  that  the  indictment  arose  out  of  a  supposed  conspiracy, 
connected  with  the  proceeding  of  a  numerous  meeting,  held  at 
Manchester  on  the  16th  of  August  last,  1819,  and  that  that  meet- 
ing had  been  dispersed  by  an  attack  of  the  military,  directed  by  a 


260  The  King  v.  Hunt.   H.  T.  1820.  [445 

body  of  the  Lancashire  magistrates ;  that  among  the  military  who 
attacked  them  were  the  Manchester  and  Salford,  and  Cheshire 
yeomanry,  the  privates  of  whom  consisted  chiefly,  and  the  offi- 
cers entirely,  of  opulent  manufacturers,  and  landed  proprietors,  in 
Lancashire  and  Cheshire,  and  that  a  very  great  and  general  pre- 
judice existed  throughout  the  county  of  Lancaster,  and  amongst 
the  persons  who  were  likely  to  serve  upon  juries,  as  to  the  nature 
and  object  of  the  meeting  in  question,  and  as  to  the  share  which 
the  defendants  had  taken  in  it ;  and  therefore,  that  they  could  not 
have  a  fair  and  impartial  trial  in  the  county  of  Lancaster.  At  the 
time  of  obtaining  the  rule,  it  did  not  appear,  upon  affidavit,  that 
the  other  defendants  (who  were  not  present)  had  assented  to  the 
application.  But,  on  this  day,  when  cause  was  shown,  that  defect 
was  supplied  by  a  messenger  having  been  sent  down  and  having 
returned  from  Manchester,  where  they  resided,  with  their  consent 
in  writing. 

The  JUtormy- General  and  Solicitor^  General  showed  cause. 
They  produced  the  freeholders'  book  for  the  county  of  Lancaster, 
verified  by  affidavit,  which  app^red  to  contain  the  names  of  about 
8700  freeholders.  And  they  referred  to  the  case  of  Rex  v.  Harris^ 
3  Burr.  1330,  in  which  the  court  refused  an  application  to  change 
the  place  of  trial,  upon  the  ground  that  the  affidavits  only  in  that 
case  stated  the  apprehension  and  belief  of  the  applicant.  It  there 
appeared  that  there  was  a  list  of  600  persons  qualified  to  serve  on 
the  jury,  and  the  court  there  said,  that  as  there  was  no  fact  suggest- 
ed to  warrant  the  conclusion,  that  there  could  not  be  a  fair  and  im- 
partial trial,  the  rule  must  be  discharged.  In  Rex  v.  WaddingtaUj 
distinct  facts  were  suggested  as  the  ground  for  the  application. 

The  defendant.  Hunt,  in  person,  contended,  that  in  this  case 
sufficient  ground  for  the  application  did  appear.  Upon  the  affi- 
davits it  was  sworn  that  the  Manchester  and  Salford  yeomanry,  as 
well  as  the  Lancashire  magistrates,  are  directly  interested  in  the 
question  ;  and  yet  it  is  clear,  that  if  they,  or  any  of  their  relations 
or  friends,  were  returned  on  the  jury  pannel,it  would  be  no  cause 
of  challenge.  And  it  referred  to  the  language  used  by  lord  Kenyon 
in  Rex  v.  Waddington,     He  read  this  case  from  a  pamphlet. 

The  court  delivered  their  opinions  seriatim ;  and  after  observing 
that  it  was  of  the  highest  importance  that  the  administration  of 
justice  should  not  only  be  pure,  but  above  all  suspicion,  they  said 
that,  as  upon  the  affidavits  it  did  appear  that  if  the  trial  took  place  in 
the  county  of  Lancaster,  it  might  possibly  happen,  that  persons 
might  be  summoned  on  the  jury  whose  opmions  might  be  tainted 
widi  very  strong  prejudice,  but  whom  it  would  nevertheless,  not 
be  competent  for  the  defendant  to  challenge,  they  thought  that 
the  application  should,  upon  certain  terms,  be  granted;  adding, 
that  those  terms  became  necessary  only  in  consequence  of  the 
gross  neglect  on  the  part  of  the  defendants,  in  having  suffi^red 
nearly  two  terms  to  elapse  before  they  applied  to  the  court. 
They  then  pronounced  the  following  rule  ;  '  It  is  ordered.  That  a 
writ  of  certiorari  shall  issue  direct  to  the  justices  of  oyer  and 
terminer  in  and  for  the  county  of  Lancaster,  to  return  into  this 
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.  court  an  indictment  found  before  them  against  the  said  H.  H.  and 
others^  for  certain  misdemeanors,  and  that  unless  the  said  defendants 
shall  within  ten  days  now  next  following,  procure  the  said  indict- 
ment, and  also  the  recognisance  conditioned,  to  appear  and  plead  in 
this  court  thereto  immediately,  and  to  appear  personally  at  the  trial 
of  the  said  indictment,  and  acknowledged  by  such  of  the  defendants 
as  are  now  under  recognisance,  in  such  sums  as  are  mentioned 
in  their  present  recognisances,  and  by  the  same  or  other  good  and 
sufficient  bail,  to  be  returned  into  this  court ;  and,  also,  within 
such  ten  days,  cause  appearances  and  pleas  for  all  the  defendants 
to  be  entered  in  this  court,  with  the  proper  suggestion  of  carrying 
the  trial  into  the  county  of  York,  a  writ  of  procedendo  shall  issue 
to  carry  back  the  said  indictment:  and  it  is  further  ordered,  that 
service  of  any  rule  noticed  or  other  matter  upon  Mr.  Charles 
Pearson  shall  be  deemed  good  service  on  all  the  defendants,  and 
that  they  shall  all  concur  in  reducing  the  special  jury,  the  pro- 
secutor being  at  liberty  to  carry  down  the  record  for  trial,  and 
defendants  consenting  to  take  short  notice  of  trial,  and  that  if  there 
be  any  delay  on  the  part  of  any  of  the  defendants,  so  as  to  prevent 
a  trial  at  the  next  York  assizes,  a  writ  of  procedendo  shall  issue.' 
In  the  course  of  the  argument  a  doubt  was  suggested  by  Bayley, 
J.,  whether,  unless  some  distinct  fact  were  stated  in  the  suggestion, 
it  would  not  be  a  mis-trial ;  whereupon  the  record  in  Rex  v.  Wcui- 
dington  was  sent  for  into  court,  and  it  was  found  that  no  such 
distinct  fact  appeared  in  the  suggestion  in  that  case.  The  form  of 
such  a  suggestion  is  as  follows : 

Bex  )      And  thereupon  the  said  Henry  Hunt,  &c. 

t?.  >  say,  that  a  fair  and  impartial  trial  of  the  issue 

E,  H.  and  others.  )  above  joined  cannot  be  had  by  a  jury  of  the 
county  of  Lancaster,  and  t5iat  it  is  convenient  that  the  trial  of  the 
88ud  issue  should  be  by  a  jury  of  the  county  of  York,  which  is  a 
county  next  adjoining.  Which  allegation  of  the  said  H.  H.  &c. 
the  said  coroner  and  attorney  of  our  said  lord  the  king,  who  for 
our  said  lord  the  king,  in  this  behalf  prosecuteth,  doth  not  deny, 
but  doth  admit  the  same  to  be  true.     Therefore  let  a  jury,  &c- 


DYSTER  V  BATTYE  and  Another.— p.  448. 

To  a  declaration  in  an  action  on  the  case  founded  in  tort,  a  plea  of  not  guilty  of  the 
grievances  mentioned  in  declaration  within  aiz  years,  is  bad  upon  special  demurrer. 

The  declaration  stated,  that  before  the  committing  of  the  griev- 
ances by  the  defendants  thereinafter  mentioned,  the  defendants, 
as  brokers  or  factors,  had  in  their  custody  and  possession  certain 
goods  and  merchandises,  to  wit,  3000  hides,  belonging  to  persons 
trading  under  the  firm  of  Graham,  Rigg  &  Co.,  and  Aat  defend- 
ants had  requested  the  plaintiff  to  accept  and  pay  two  several 
biljs  of  exchange,  amounting  together  to  2500/.,  drawn  by  the  de- 
fendants upon  him,  and  to  sell  the  hides  and  apply  the  proceeds 
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towards  the  repayment  of  the  amount  of  the  bills.  It  then  stated,  ^ 
that  the  defendants,  intending  to  deceive  the  plaintiff,  and  to  in- 
duce him  to  accept  and  pay  the  said  bills,  wrongfully,  fraudulent- 
ly, and  deceitfully  represented  to  the  plaintiff,  that  the  hides  were 
the  proper  goods  and  merchandises  of  them,  the  defendants,  and 
that  they  delivered  and  deposited  the  same  with  the  plaintiff  for 
the  purpose  of  the  same  being  sold  and  the  proceeds  thereof  ap- 
plied as  aforesaid,  whereas,  in  truth,  they  were  not,  and  the  de- 
fendants well  knew  them  not  to  be  the  proper  goods  and  merchan- 
dises of  them,  the  defendants ;  but  that  the  same  were  in  their 
custody  as  brokers  or  factors  only.  It  then  averred,  that  the  plain- 
tiff, by  means  of  the  aforesaid  representation,  was  induced  to  ac- 
cept, and  actually  did  accept  the  bills,  and  paid  the  same  when 
due  to  the  holders,  and  that  afterwards,  having  sold  the  said  goods 
and  merchandises,  a  certain  action  was  commenced  by  Graham, 
Rigg  and  Co.  against  the  plaintiff  for  the  recovery  of  the  proceeds, 
in  which  action  they  recovered  judgment  for  1645/.  the  amount 
of  the  proceeds,  and  74/.  for  costs,  whereby  the  plaintiff  hath  lost 
the  security  of  the  said  goods  and  merchandises  for  the  re-pay- 
ment of  the  amount  of  the  bills,  and  had  been  forced  to  pay  to 
Graham,  Rigg  and  Co.  the  sum  adjudged  to  be  paid  to  them,  and 
hath  also  been  forced  to  expend  other  monies  in  and  about  defend- 
ing the  said  suit  so  prosecuted  against  him.  Plea,  first,  not  guilty 
of  the  said  supposed  grievances ;  secondly,  that  the  defendants 
were  not  guilty  of  the  said  supposed  grievances  in  the  said  decla- 
ration mentioned  within  six  years  next  before  the  exhibiting  of 
the  bill  of  the  plaintiff.  To  this  plea  there  was  a  demurrer,  and 
the  causes  assigned  were,  that  although  the  cause  of  action  in  the 
declaration  mentioned  did  not  accrue  upon  the  committing  of  the 
grievances  therein  mentioned,  yet  that  the  defendants  had  pleaded 
that  they  were  not  guilty  within  six  years,  instead  of  pleading  that 
the  causes  of  action  did  not  accrue  within  that  time.  The  ease 
was  argued  at  Serjeants'  Inn  at  the  sittings  before  last  Michaelmas 
term,  by 

Bamewallf  for  the  plaintiff.  This  plea  does  not,  in  the  lan- 
guage of  the  statute,  state  that  the  plaintiff  had  '^  no  cause  of 
action"  within  six  years,  but  merely  that  the  defendants  were 
not  guilty  of  the  grievances  mentioned  in  the  declaration  within 
that  time.  Now,  that  may  be  substantially  true,  and  yet  the 
plaintiff  may  have  had  a  cause  of  action  withm  that  period  ;  for 
the  gist  of  this  action  is  not  the  false  representation  which  waa 
made  by  the  defendants,  but  the  damage  which  resulted  there- 
from. It  is  clear,  upon  these  pleadings,  that  the  term  grievance 
applies  only  to  the  wrongful  act  done  by  the  defendants,  and 
does  not  comprehend  the  consequential  damage.  For  the  de- 
elaration  commences  by  stating,  ^'  that  before  the  committing  of 
the  grievances  thereinafter  mentioned.'*  The  term  grievance, 
therefore,  means  an  act  committed  by  the  defendants,  and  that 
in  this  case  was  the  false  representation.  This  plea,  therefore, 
denies  that  the  false  representation  was  made  within  six  years, 
but  it  does  not  deny  that  the  damage  accrued  within  that  time. 
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TJntil  a  damage  accrued  from  the  false  representation,  the  plain- 
tiff had  DO  cause  of  action  whatever,  Roberta  v.  Ready  16  East, 
215.  It  is  sufficient,  however,  upon  special  demurrer,  to  say, 
that  the  word  grievance  is  a  word  of  doubtful  import,  and  that 
bj  using  this  form  of  pleading,  the  defendants  do  not  clearly 
show  to  the  Court  that  the  plaintiff  had  no  cause  of  action  within 
six  years.  The  old  precedents  of  pleas  of  the  general  issue  in 
actions  on  the  case,  or  of  the  statute  of  limitations,  do  not  con* 
tain  the  word  grievance,  or  any  word  equivalent  to  it.  In 
trespass,  the  plea  is^  not  guilty  of  the  trespass :  and  in  actions 
on  the  case,  founded  in  tort,  the  general  form  is,  not  guilty  of 
the  premises,  or  that  the  cause  of  action  did  not  accrue  within 
six  years.  And  he  referred  to  3  Inst.  CL  270.  Winch's  Ent. 
83,  Vid.  Ent.  56.     Rast.  Ent.  124. 

Puller^  contra.  K  the  argument  on  the  part  of  the  plaintiff 
prevail,  the  common  form  of  pleading  not  guilty  of  the  griev- 
ances is  bad  upon  special  demurrer.  The  term  grievance,  how- 
ever, 18  sufficiently  large  to  comprehend  both  the  wrongful  act 
done,  and  the  resulting  damage.  For,  until  a  damage  result  to 
the  plaintiff  from  the  wrongful  act,  it  does  not  become  a  griev- 
ance to  him.  In  a  case  tried  at  the  last  London  sittings,  £a^^2e^ 
V.  Faulkner^  ante,  288,  a  similar  question  arose  in  an  action  of 
assumpsit.  More  than  six  years  had  elapsed  since  the  contract 
was  broken ;  but  the  damage  had  accrued  within  that  period. 
My  Lord  Chief  Justice  was  of  opinion,  at  nisi  prius,  that  the 
statute  of  limitations  began  to  run  from  the  time  of  the  breach 
of  the  contract,  and  not  from  the  time  of  the  happening  of  the 
damage.  In  M*Fadzen  v.  Olivant,  6  East,  887,  the  plaintiff 
declared  that  the  defendant  had  made  an  assault  upon  his  wife 
and  seduced  her,  whereby  the  plaintiff  was  deprived  of  the  com- 
fort and  society  of  his  wife ;  the  defendant  pleaded  not  guilty 
of  the  premises  within  six  years.  It  was  contended,  upon  a 
general  demurrer,  that  the  plea  ought  to  have  been  that  the 
cause  of  action  did  not  accrue  within  six  years,  because  the  gist 
of  the  action  was  the  consequential  damage,  viz.  deprivation  of 
society.  Lord  Ellenborough,  however,  is  reported  to  have 
said,  that  the  cause  of  action  in  those  cases  arose  from  the  time 
of  the  injury  done  by  the  defendant,  by  the  corruption  of  the 
body  and  mind  of  the  wife ;  for  from  that  time  she  is  less  quali- 
fied to  perform  the  duties  of  the  marriage  state.  That  case, 
therefore,  is  an  authority  to  show  that  the  statute  of  limitations 
begins  to  run  from  the  time  of  the  act  done  by  the  defendant, 
and  not  merely  from  the  time  of  the  happening  of  the  conse- 
quential damage. 

Our*  adv.  vuU* 

Abbott,  C.  J.,  in  the  course  of  this  term  delivered  the  judgment 
of  the  court.  This  case  was  argued  before  us  at  Serjeants*  Inn, 
before  Michaelmas  term.  It  being  then  supposed  that  some  roat- 
t«:r  applicable  to  this  case  might  arise  on  the  argument  of  another 
cause  on  a  motion  for  a  new  trial,  upon  a  question  regarding  the 
effect  of  the  statute  of  limitations,  we  postponed  giving  our  judg- 
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ment  in  the  present.  The  other  cause  has  been  since  argued  and 
decided,  but  it  is  not  necessary  now  to  pronounce,  whether  our 
judgment  given  therein  be  or  be  not  applicable  to  the  present  case  ; 
because  we  are  all  satisfied  that  the  plea  in  this  case  is  bad.  By 
the  statute  31  Jac.  1,  c.  10,  s.  3,  it  is  enacted,  that  "  all  actions 
upon  the  case  (other  than  for  slander)  shall  be  brought  within  six 
years  next  after  the  cause  of  such  actions  or  suit,  and  not  after." 
And  from  the  passing  of  the  statute  to  the  present  case,  the  inva- 
riable form  of  pleading  the  statute  to  an  action  upon  the  case  for 
a  wrong  (as  this  action  is)  has  been  to  allege,  that  the  cause  of 
action  did  not  accrue  within  six  years  next  before  the  commence- 
ment of  the  suit.  It  is  important  to  the  administration  of  justice, 
that  the  usual  and  established  forms  of  pleading  should  be  ob- 
served, in  order  that  the  parties  to  the  suit  may  know,  with  cer- 
tainty, what  is  the  point  intended  to  be  tried,  and  that  the  judge 
and  jury  may  not  be  perplexed  at  nisi  prius,  by  controversy  and 
argument,  upon  the  effect  and  import  of  the  issue  joined  on  the 
record.  The  import  of  this  plea  is  doubtful,  and  was  made  the 
subject  of  argument  before  us.  If  its  import  be  really  the  same  as 
an  allegation,  that  the  cause  of  action  did  not  accrue  within  six 
years,  there  can  be  no  reason  assigned  for  a  departure  from  the 
usual  forms.  And  if  its  import  be  different,  then  it  is  not  a  plea 
warranted  by  the  statute,  and,  certainly,  it  is  not  a  good  plea  at 
the  common  law.  Every  plea  ought  to  be  certain ;  if  it  be  argu- 
mentative and  uncertain  it  is  bad.  We  think  this  plea  is  bad  on 
that  ground,  and  therefore  there  must  be  judgment  for  the  plain- 
tiff. 

Puller  then  applied  for  leave  to  amend,  by  pleading,  that  the 
cause  of  action  did  not  accrue  within  six  years.  And,  upon  his 
stating  that  he  had  been  misled  by  the  precedents  of  pleas,  of  the 
general  issue  in  actions  on  the  case  founded  in  tort,  and  that  at  the 
time  of  the  argument  the  court  had  not  expressed  any  doubt  as  to 
the  form  of  &e  plea,  leave  was  given  to  amend  on  payment  of 
costs. 


KING,  Esq.  V.  The  Company  of  Proprietors  of  the  WITHAM 
Navigation. — p.  464. 

A  local  drainage  act  provided,  that  the  owners  and  proprietors  of  lands,  (by  and  at  whose 
expense  certain  banks  should  be  made  for  the  purposes  of  the  drainage,)  their  heirs 
and  assigns,  should  be  reimbursed  such  expenses,  or  such  share  thereof  as  should  be 
ascertained  by  certain  commissioners  appointed  under  the  act :  and  a  subsequent  act, 
which  imposed  an  additional  tax  upon  those  lands  provided  that  such  lax  should  not 
be  payable  until  the  re-payment  of  such  of  the  above  expenses  as  the  owners  and  pro- 
prietors  of  the  said  lands  for  the  time  being,  should  make  appear  to  the  satisfaction  of 
the  commissioners  to  have  been  necessarily  expended  in  making  banks.  The  act  also, 
contained  clauses,  whereby  tenants  for  life  or  in  tail  were  especially  enabled  to  borrow 
money,  and  to  charge  the  lands  with  it,  for  the  purpose  of  defraying  the  expenses  of 
making  banks  under  these  acta.    J.  S.,  who  had  expended  800/.  in  making  banks. 
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aftenrards  sold  his  lands,  without  reserring  to  himself  or  taking  any  notice 
in  the  conveyance  of  the  reimbursement  above  mentioned ;  and  the  commis- 
sioners having  subsequently  determined  the  amount  of  the  reimbursement : 
Held,  that  the  purchaser,  and  not  J.  S.,  was  entitled  to  receive  it. 

Assumpsit.     The  case  stated,  that  by  a  local  act,  2  G.  3,  en- 
titled an  act  for  draining  and  preserving  certain  low  lands  called 
the  Fens,  lying  on  both  sides  the  river  vVitham,  in  the  county  of 
Lincoln,  and  for  restoring  and  maintaining  the  navigation  of 
the  said   river,  from   the  tigh   bridge  in  the  city  of  Lincoln 
through  the  borough  of  Boston  to  the  sea,  certain  commissioners 
were  appointed,  styled  general  commissioners,  for  the  purpose 
of  executing  the  works  of  drainage  therein  mentioned,  and  carry- 
ing into  effect  the  other  provisions  of  the  said  act.     Under  the 
authority  of  this  act,  it  was  intended  that  certain  banks  should 
be  erected  along  or  near  the  course  of  the  river  Witham,  through 
the  several  townships,  including,  amongst  others,  the  township 
of  Martin,  situated  in  a  district  called  the  First  District  of  Low 
Lands  or  FenSy  mentioned  in  the  said  act.     It  was  further  de- 
clared, that  it  should  be  lawful  for  the  said  general  commissioners, 
or  any  seven  or  more  of  them,  to  charge,  amongst  other  lands, 
all  the  low  lands  and  fens  in  the  said  first  district,  with  such 
equal  yearly  rates  as  to  them  should  seem  necessary  for  the  pur- 
poses of  such  drainage,  so  as  the  same  did  not  exceed  one  shil- 
Img  per  acre.     The  commissioners  commenced,  under  the  au- 
thority of  the  said  act,  the  works  of  drainage  therein  mentioned, 
and  which  they  partially  executed ;  but  the  banks  along  or  near 
the  course  of  the  river  Witham,  through  the  said  townships  be- 
fore mentioned,    were,  amongst  other  of  the  said   works,  left 
undone,  in  consequence  of  the  funds  appropriated  to  the  drain- 
age not  being  suflScient  for  its  completion.     By  the  37  G.  3, 
which  was  an  act  passed  to  embank  and  drain  the  open  and  un- 
embanked  lands  and  grounds  lying  between  the  Daleshead  Dyke 
and  the  river  Witham,  in  the  several  townships  before  enumerated, 
all  in  the  county  of  Lincoln,  it  was  enacted,  that  for  the  drain- 
ing, preserving,  and  effectually  securing  the  said  low  lands  from 
floods,  the  commissioners  therein  named  should,  as  soon  as  con- 
veniently might  be  after  the  passing  of  that  act,  embank  the 
said  low  lands  with  good  and  sufficient  banks,  in  the  manner  and 
of  the  dimensions  therein  expressed.     A  part  of  the  works  di- 
rected to  be  executed  under  this  second  act,  consisted  of  a  bank 
along  or  near  the  course  of  the  river  Witham,  and  it  was  pro- 
vided that  the  directions  therein  contained  for  defraying  the  ex- 
penses of  making  the  said  bank  over  the  said  low  lands,  along 
the  course  of  the  river  Witham,  should  not  preclude  or  prejudice 
the  owners  and  proprietors  of  lands  respectively,  by  and  at  whose 
expense  the  said  banks  should  be  made,  their  respective  heirs  or 
aisigns,  from  being  reimbursed  the  said  expenses,  or  such  share 
thereof  as  the  said  general  commissioners  appointed  under  2  Q-. 
3,  at  any  of  their  meetings  to  be  held  for  executing  the  said  act, 
should  allow  to  have  been  necessarily  expended  in  making  the 
9aidbank  ;  but  that  such  owners  and  proprietors,  their  respective 
VOL.  V.  84  Z 
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heirs  and  aasignSj  should  be  entitled  to  be  reimbursed  the  said  ex- 
penseSy  or  such  share  thereof  a»  aforesaid^  out  of  the  moneys  which 
at  any  time  thereafter  shoidd  be  raised  by  the  said  general  com- 
missioners^ under  the  authority  of  the  2  G.  3,  for  the  further 
execution  of  the  work^  of  drainage  therein  directed,  at  such  time 
or  times,  and  in  such  proportion  and  form  as  in  the  judgment  of 
the  said  general  commissioners,  should  afford  to  the  owners  and 
proprietors  of  the  said  low  lands  to  be  embanked  and  drained  by 
yirtue  of  37  G.  3,  such  and  the  like  benefit  and  advantage,  in 
respect  of  the  said  lands,  as  other  owners  and  proprietors  of  lands 
lying  on  both  sides  of  the  said  river  Witham,  either  already  had 
or  should  thereafter  receive  under  the  authority  of  the  2  G.  3, 
for  or  towards  the  making  and  erecting  banks  of  the  like  nature, 
next  the  said  river  Witham,  for  the'  protection  and  defence  of 
their  said  lands  respectively.     The  expense  of  erecting  the  bank 
in  the  township  of  Martin  was  directed  by  the  37  G.  3,  to  be  borne 
by  the  owners  of  the  low  lands  there,  by  an  acre  rate,  not  ex- 
ceeding five  pounds  per  acre.    The  works  directed  to  be  executed 
under  this  second  act  were  completed,  and  the  plaintiff,  who  was 
the  owner  of  certain  lands  in  Martin,  improved  by  the  said  drainage, 
and  which  were  liable  to  the  expense  of  such  works  under  the  last- 
mentioned  clause  of  that  act,  paid  in  discharge  of  such  tax  the  sum 
of  800Z.  By  the  52  G.  3,  the  company  of  proprietors  of  the  Witham 
navigation,  the  present  defendants,  were  incorporated,  with  power 
to  improve  the  navigation  of  the  river  Witham.     The  said  com- 
pany engaged  to  execute  certain  of  the  works,  which  were  to  have 
been  done  by  the  general  commissioners  under  the  first-mentioned 
act,  and,  among  others,  the  banks  along  or  near  the  course  of 
the  Witham.    For  the  purpose  of  defraying  the  expense  of  com- 
pleting the  works,  which  were  to  have  been  executed  by  the  said 
general  commissioners,  and  other  charges,  a  further  tax  of  Is. 
6d.  per  acre  was  imposed  upon  these  lands  in  Martin,  and  of  Is. 
per  acre  on  the  other  lands  there.     And  it  was  provided,  that 
this  tax  of  Is.  6d,  per  acre  should  not,  nor  any  part  of  it,  not- 
withstjinding  the  provisions  therein  contained  in  relation  thereto, 
attach  upon  the  said  lands  or  any  of  them,  or  accrue  or  become 
payable  in  respect  thereof,  until  so  much  and  such  part  of  the 
charges  and  expenses  incurred  in  the  making  and  correcting  the 
bank  of  the  said  river  Witham  through  the  said  several  parishes 
and  places  of  Timberland,  Timberland  Thorpe,  Walcot,  Martin, 
Linwood,  and  Blankney,  should  be  paid  and  discharged  as  the 
owners  or  proprietors  of  the  said  lands  for  the  time  being  should 
make  appear  to  the  satisfaction  of  the  said  general  commissioners, 
was  necessarily  expended  in  making  and  erecting  the  said  bank. 
And  that  all  such  moneys,  after  the  amount  thereof  should  have 
been  ascertained,  as  by  the  said  act  was  directed,  should  be  re- 
coverable from  the  said  company  of  proprietors,  by  such  and  the 
like  ways  and  means  as  other  moneys  due  and  owing  from  the 
said  company  could  and  might  be  recovered.     After  the  banks 
and  other  works,  erected  under  the  37  G.  3,  had  been  completed, 
and  the  sum  of  800/.  paid  by  the  plaintiff,  viz.  in  the  year  1804, 
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the  plaintiff  sold  and  conveyed  his  low  lands  in  the  said  parish 
of  Martin,  without  reserving  to  himself,  or  taking  any  notice  in 
such  sale  and  conveyance  of  the  cotnpensation  or  reimbursement 
mentioned  in  the  37  G.  3.  Long  after  such  sale  and  conveyance, 
and  after  the  passing  of  the  third  act,  viz,  in  the  year  1817,  the 
general  commissioners  determined  th»t  the  amount  of  the  reim^ 
barsement  to  be  paid  in  respect  of  the  said  low  lands  in  Martin^ 
sold  by  the  said  plaintiff,  amounted  to  the  sum  of  4702.  9«.,  and 
had  been  necessarily  expended  in  making  and  erecting  the  bank 
mentioned  in  the  said  acts  of  the  2  G.  8,  and  37  G.  3,  and  certi- 
fied the  same  in  writing  accordingly.  This  determination  and 
certificate  were  communicated  to  the  company  of  proprietors,  and 
payment  of  the  said  sum  was  demanded  by  the  plaintiff  some 
time  in  the  year  1818.  Notice  was,  at  the  same  time,  given  to 
the  company  of  proprietors,  by  the  persons  to  whom  the  plaintiff 
had  so  sold  and  conveyed  the  said  lands,  and  who  have  continued 
to  be  and  still  are  the  owners  of  the  same,  that  they  were  entitled 
to  receive  the  same  sum,  as  being  the  owners  of  the  said  lands. 

This  case  was  argued  last  term,  by  Denman  for  the  plaintiff, 
and  Balguy  for  the  defendants.  For  the  plaintiff,  it  was  urged^ 
that  the  word  ^'reimbursed"  implied  that  the  same  persons  who 
had  paid  should  receive  back  a  part  of  the  money  paid  by  them. 
And  the  hardship  which  would  otherwise  follow  to  tenants  for 
life,  and  persons  in  a  similar  situation,  was  pressed  upon  the 
Court. 

For  the  defendants,  the  words  ''heirs  or  assigns"  were  relied 
on,  as  showing  that  the  persons  who,  by  succession,  should  come 
mto  possession  of  the  lands^  were  those  who  ought  to  receive  the 
compensation.  And  it  was  urged,  that  in  the  last  act  the  words 
were  "owners  of  the  lands  for  the  time  being,"  which  strongly 
corroborated  this  construction.  And  that  there  was  no  hardship 
on  the  plaintiff  by  this ;  for  it  wad  his  duty  to  have  made  a  suit- 
able provision  for  it  in  the  bargain  made  by  him  upon  the  sale 
of  the  lands  in  question.  Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  in  the  course  of  this 
term  by 

Abbott,  G.  J.  This  was  an  action  brought  under  certain  local 
acts  of  parliament,  to  recover  a  sum  of  money  in  respect  of  an 
expense  formerly  incurred  by  the  plaintiff,  as  the  owner  of  certain 
lands,  towards  the  making  of  a  bank  along  a  part  of  the  river 
Witham.  The  plaintiff  had  sold  the  lands^  and  the  question  was, 
whether  the  money  was  payable  to  him  or  to  the  purchaser.  At 
the  trial,  a  special  case  was  reserved  for  the  opinion  of  the  Court, 
setting  forth  some  parts  of  the  local  statutes  upon  which  the 
question  arose.  The  ease  was  argued  last  term.  Before  we 
gave  our  judgment,  we  wished  to  be  furnished  with  copies  of  the 
^cts.  This  has  been  done,  and,  upon  consideration  of  their  dif- 
ferent provisions,  we  are  of  opinion,  that  the  plaintiff  is  not  en- 
titled to  the  money  for  which  the  action  has  been  brought.  The 
first  statute  is  an  act  of  the  second  year  of  his  present  majesty, 
inade  for  the  drainage  of  certain  fen  lands  oh  both  sides  of  the 
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river  Witham,  and  for  the  improvement  of  the  navigation  of  that 
river.  By  this  act  an  annual  tax,  not  exceeding  one  shilling  per 
acre,  was  imposed  upon  lands  in  a  very  extensive  district,  com- 
prising the  lands  in  question.  This  act  being  found  inadequate 
to  all  the  purposes  intended,  another  act  was  passed  in  the  37th 
year  of  his  present  majesty,  for  embanking  and  draining  certain 
open  and  unembanked  lands  in  the  several  places  therein  men- 
tioned, beiug  part  of  the  larger  district  comprised  in  the  first  act, 
and  including,  among  others,  the  lands  in  question.  By  this 
second  act  a  commission  was  appointed,  and  the  lands  were  sub- 
jected to  a  single  acre  tax,  not  exceeding  five  pounds.  The  bank 
to  be  erected  along  the  river  Withanj,  in  pursuance  of  this  act, 
would  be  beneficial  to  the  whole  district  comprised  in  the  first 
act ;  and  it  was  therefore  provided  by  this  second  act,  that  the 
directions  therein  contained  for  making  that  bank  should  not 
preclude  or  prejudice  the  owners  and  proprietors  of  lands  respect- 
ively by  and  at  whose  expense  the  said  bank  should  be  made  and 
erected,  their  respective  heirs  and  assigns,  from  being  reimbursed 
such  portions  of  the  charges  as  the  general  commissioners,  ap- 
pointed under  the  first  act,  should  admit  and  allow  to  have  been 
necessarily  expended  in  making  the  said  bank ;  but  that  such 
owners  and  proprietors,  their  respective  heirs  and  assigns,  should 
be  entitled  to  be  reimbursed  such  share  of  the  expenses  out  of  the 
moneys  to  be  raised  by  the  general  commissioners  under  the  first 
act,  at  such  time,  &c.,  as  should  afibrd  to  the  owners  and  pro- 
prietors of  the  lands  to  be  embanked  and  drained  under  the  second 
act,  such  benefit  and  advantage,  in  respect  of  the  said  lands,  as 
other  owners  and  proprietors  of  lands  already  had,  or  might 
thereafter  receive,  under  the  authority  of  the  first  act.  In  pur- 
suance of  this  second  act  the  bank  was  made,  and  the  plaintiff 
paid  the  tax  of  51.  per  acre  for  the  lands  then  belonging  to  him. 
After  this  the  statute  of  the  52d  year  of  his  present  Majesty  was 
passed,  whereby  the  defendants  were  incorporated  for  the  pur- 
poses of  completing  the  drainage  and  navigation  intended  by  the 
first  act.  By  this  last  act,  a  further  annual  tax  is  imposed  upon 
the  extensive  district  comprised  in  the  first  act ;  but  it  is  spe- 
cially provided,  that  such  new  tax  shall  not  attach  upon  the  lands 
embanked  under  the  authority  of  the  second  act,  nor  become 
payable  in  respect  thereof,  until  so  much  of  the  charges  of 
making  the  bank  under  the  second  act  shall  he  discharged,  as 
the  owners  and  proprietors  of  the  said  lands  for  the  time  being, 
shall  show  to  the  general  commissioners  to  have  been  necessarily 
expended  in  making  the  bank ;  all  which  moneys,  after  the  same 
shall  be  ascertained,  shall  be  recoverable  from  the  compatiy  of 
proprietors.  In  the  year  1804,  the  plaintiff  sold  his  lands,  with- 
out noticing  the  expense  incurred  in  making  this  bank.  In  1817, 
the  general  commissioners  ascertained  the  reimbursement  to  be 
made  in  respect  of  the  lands  so  sold  by  the  plaintiff,  at  the  sum 
of  470Z.  9«.,  for  the  recovery  whereof  the  present  action  was 
brought ;  but  we  are  of  opinion  that  the  plaintiff  is  not  the  person 
entitled  to  receive  this  money.     The  second  act  speaks  of  the 
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owners  and  proprietors  of  the  lands,  at  whose  expense  the  bank 
shall  be  made,  their  respective  heirs  and  assigns,  as  the  persons 
BOt  to  be  prejudiced  by,  but  entitled  to  reimbursement  of  the 
expense.  These  words,  "  heirs  and  assigns,"  are  apt  and  proper, 
to  denote  the  persons  in  whom  the  lands  might  happen  to  be 
vested  at  the  time  of  the  reimbursement  made,  by  descent  or  con- 
veyance, by  act  in  law  or  by  act  in  deed ;  and  seem  to  import 
that  the  repayment  of  the -expense  should  attach  upon  the  land : 
and  that  the  land,  which  undoubtedly  was  made  subject  to,  or 
debtor  for,  the  charge,  should  be  creditor  for  the  repayment ; 
and  that  the  commissioners  should  not  be  required  to  examine 
into  titles  and  conveyances,  but  should  make  their  repayment  to 
the  person  who  should  appear  as  owner  of  the  land  at  the  time 
of  the  repayment.  And  this  interpretation  is  confirmed  by  the 
provision  of  the  last  act  above  noticed ;  for  it  will  be  difiScult  to 
find  a  reason  for  exempting  the  land  from  the  new  tax,  in  what- 
soever hands  it  might  be,  until  the  former  expense  was  repaid, 
unless  the  land  itself,  and  not  any  former  owner  of  it,  was  con- 
sidered as  the  creditor  for  that  expenditure.  The  only  ground 
of  doubt  would  arise  from  the  case  of  payments  made  by  a  tenant 
for  life,  or  other  person  having  a  partial  interest  in  the  land ; 
bat  this  doubt  ia  removed  by  adverting  to  some  of  the  enactments 
in  the  second  act  not  noticed  in  the  case,  and  by  which  tenants 
for  life,  or  in  tail,  are  specially  enabled  to  borrow  money  to  pay 
the  heavy  tax  thereby  imposed  on  their  lands,  and  to  charge  the 
lands  with  the  repayment,  in  favour  either  of  the  lender  or  of 
their  own  nominee,  or  executors,  if  they  should  advance  the 
money  out  of  their  own  pockets.  For  these  reasons,  we  think  a 
nonsuit  must  be  entered.  Judgment  for  defendant. 


VAWSER  and  Others  v.  JEFFERY  and  Others.— p.  462. 

Where  a  testator,  having  devised  copyhold  lands  to  A.  for  life,  with  different 
remainders  over,  and  having  surrendered  them  to  the  uses  of  his  will,  after- 
wards, in  contemplation  of  marriage,  conveyed  his  estates  to  trustees  and  their 
heirs,  to  secure  a  jointure  to  his  intended  wife,  and  subject  to  a  term  of  99 
years  for  that  purpose,  to  the  use  of  himself  in  fee,  and  subsequently  sur- 
rendered his  copyhold  lands  to  these  uses :  Held,  that  this  did  not  amount  to 
a  total  revocation  of  his  will,  but  that  the  devisee  took  the  copyhold  land  sub- 
ject to  the  charge  created  by  the  settlement. 

The  Lord  Chancellor  sent  the  following  case  for  the  opinion 
of  this  Court.  Guylott  Cowherd  being  seised  or  possessed  of 
certain  freehold  and  copyhold  estates,  by  his  will  duly  executed, 
and  dated  April  24th,  1794,  devised  part  of  the  estates,  as  well 
copyhold  as  freehold,  to  David  Cowherd,  for  life,  remainder  to 
trustees,  to  support  the  contingent  uses  and  estates  thereinafter 
limited :  remainder  to  the  use  of  the  heirs  of  the  body  of  David 
Cowherd ;  and  for  want  of  such  heirs,  to  the  use  of  Thomas 
Vawser,  his  heirs  and  assigns  for  ever.  There  was  also  a  second 
devise  of  other  parts  of  the  copyhold  estate,  to  Robert  Vawser 
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the  younger  (son  of  William  Vawser),  with  similar  remainders 
to  the  trustees,  and  the  ultimate  remainder  to  Thomas  Vawser  : 
and  a  third  devise  of  part  of  the  estate,  copyhold  as  well  as  free- 
hold,'to  Robert  Vawser  the  younger,  son  of  Robert  Vawser  the 
elder,  with  similar  remainders,  to  the  trustees,  &c. ;  and  the 
ultimate  remainder  to  Robert  Vawser  the  elder.  And  the  tes- 
tator devised  to  Robert  Vawser  the  elder,  and  Thomas  Vawser, 
and  their  heirs  for  ever,  as  tenants  in  common,  all  the  residue  of 
his  real  estate.  The  testator,  on  the  day  of  the  date  of  his  will, 
surrendered  his  copyhold  estates  to  the  uses  of  his  will,  by 
indenture  of  lease  and  release,  and  settlement,  dated  14th  and 
15th  February,  1800,  previous  to  the  marriage  of  the  testator 
with  Anna  Budd,  reciting  the  intended  marriage ;  and  that  it 
had  been  agreed,  in  order  that  a  provision  might  be  made  for 
said  Anna,  in  case  said  marriage  should  take  effect,  and  she 
should  happen  to  survive  him,  that  he  should  charge  and  make 
liable  his  real  estates  after  mentioned,  with  the  payment  of  an 
annual  sum  or  yearly  rent  charge  of  300Z.,  by  way  of  jointure 
for  her  during  her  life ;  and  in  case  the  same  should  not  be  suffi- 
cient for  that  purpose,  that  his  executors  or  administrators  should, 
within  six  months  after  his  death,  invest  so  much  of  his  personal 
estate,  that  the  interest  or  dividends,  together  with  the  rents 
and  profits  of  the  premises  to  be  settled  as  aforesaid,  should  be 
sufficient  to  make  up  the  jointure  or  annuity  of  300Z.,  which  was 
to  be  in  satisfaction  of  all  dower  and  thirds  at  common  law,  or 
by  custom,  it  was  witnessed,  that,  in  consideration  of  the  in- 
tended marriage,  and  in  performance  of  the  said  agreements,  &c., 
Guylott  Cowherd  did  bargain,  sell,  alien,  release,  and  confirm, 
unto  Charles  Lea  Jeffery  and  Daniel  Burley,  and  their  heirs, 
several  freehold  and  copyhold  estates,  particularly  described,  to 
have  and  to  hold,  to  them,  their  heirs  and  assigns,  to  their 
several  uses,  upon  the  trusts,  and  to  and  for  the  enc^,  intents, 
and  under  and  subject  to  the  several  powers,  provisoes,  declara- 
tions, and  agreements  therein  limited,  expressed,  and  declared, 
and  hereinafter  mentioned,  that  is  to  say ;  to  the  use  of  the  said 
Guylott  Cowherd,  and  his  assigns,  for  and  during  his  natural 
life,  without  impeachment  of  waste,  and  with  such  power  of  leas- 
ing as  hereinafter  mentioned ;  and  from  and  immediately  after 
the  decease  of  the  said  Guylott  Cowherd,  to  the  use,  intent,  and 
purpose,  that  the  said  Anna  Budd,  and  her  assigns,  in  case  the 
intended  marriage  should  take  effect,  and  she  should  happen  to 
survive  her  said  intended  husband,  should,  from  and  immediately 
after  the  decease  of  Guylott  Cowherd,  yearly  receive,  for  the 
term  of  her  natural  life,  for  a  jointure  and  in  bar  of  dower  and 
thirds  at  the  common  law,  or  by  custom,  one  annual  sum,  or 
yearly  rent  'charge  of  300Z. ;  and  as  to  the  said  inessuages,  or 
tenements,  lands,  &c.,  so  charged  and  chargeable  with  the  payment 
of  the  said  annual  sum  or  yearly  rent  charge  of  300Z.,  and  the 
powers  and  remedies  for  recovery  thereof,  thereinbefore  .contained, 
and  subject  thereto,  to  the  use  of  the  said  Charles  Lea  Jeffery 
and  Daniel  Burley,  their  executors,  &c.,  for  the  term  of  99 
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jearSy  from  the  decease  of  Guylott  Cowherd,  upon  the  trusts 
after  declared,  and  from  and  after  the  expiration,  or  other  sooner 
determination  of  the  term,  and  subject  thereto,  in  the  mean  time, 
to  the  use  of  Guylott  Cowherd,  his  heirs  and  assigns  for  ever. 
The  trusts  of  the  term  were  declared  to  be  for  better  securing  to 
Anna  Budd  the  said  annuity  of  300Z.,  and  the  trustees  were  re^ 
quired,  by  and  out  of  the  reats  aad  profits,  or  by  mortgage  or 
sale,  &c.,  to  levy  and  pay  the  arrears  of  the  annuity,  &c.,  and 
then,  upon  trust,  to  permit  the  person  and  persons,  who  for  the 
time  being  should  be  entitled  to^be  freehold  and  inheritance  of 
the  premises,  immediately  expectant  on  the  determination  of  the 
term,  to  receive  th^e  residue  of  the  rents  and  profits ;  and  it  was 
proyided,  that  in  case  the  annual  amount  of  the  rents  should  not, 
at  the  death  of  Guylott  Cowherd,  be  sufficient  to  produce  the 
annuity,  then  the  premises  should  be  liable  only  to  pay  so  much 
of  the  said  annual  sum  of  800L  «6  the  fair  annual  rents  and 
profits  should  extend  to  pay,  unless  the  personal  estate  of  Guy- 
lott Cowherd  should  not  he  sufficient  for  proyiding  for  such  defi- 
ciency; and  when  the  purposes  for  which  ttie  said  term  was 
created,  wer«  fully  performed,  that  the  term  was  to  cease  and 
be  yoid.  The  usual  powers  of  leasing,  and  appointing  new 
trustees,  &c.,  were  given,  and,  besides  the  general  covenant  for 
title,  and  further  assurance,  Guylott  Cowherd  covenanted  with 
the  trustees,  for  surrendering  and  assuring  such  parts  of  the 
premises  as  are  copyhold,  to  the  naes,  upon  the  trusts,  and  for 
the  intents  and  purposes,  and  under  and  subject  to  the  several 
powers,  provisoes,  declarations,  and  agreements  before  declared ; 
and  it  was  further  declared,  that  if  the  rents,  &c.,  should  not  bo 
sufficient  to  pay  the  said  annual  sum,  &c.,  the  executors,  &c.,  of 
Guylott  Cowherd  should,  within  six  months  after  his  decease, 
pay  to  the  trustees  such  sum,  out  of  his  personal  estate.  A 
surrender  was  made  by  Guylott  Cowherd,  of  tiie  copyhold  estates, 
to  the  uses  of  the  settlement,  pursuant  to  the  covenant  th^ein 
contained,  viz.  to  the  use  of  himself  and  his  heirs,  until  the  mar-f 
riage,  and  after  that,  to  the  vae  of  himself  and  his  assigns,  for 
bis  life,  without  impeachment  of  waste ;  and  after  his  decease, 
to  the  use  and  purpose,  that  Anna  Budd  and  her  assigns,  in  case 
the  marriage  should  take  efiect,  and  she  should  survive,  should 
yearly  receive,  during  her  life,  as  a  jointure,  and  in  bar  of  dower, 
a  yearly  rent  charge  of  300/.,  with  certain  powers  and  remedies 
for  the  recovering  them  out  of  tho  copyhold  premises.  And  as 
to  the  said  copyhold  premises,  so  charged  and  chargeable  with 
the  payment  of  the  said  yearly  rent  charge  of  300/.,  and  the 
powers  and  remedies  for  recovery  thereof,  and  subject  thereto, 
to  the  use  of  Charles  Lea  Jeffory  and  Daiuel  Burley,  their  exe- 
cutors, administrati^s,  and  assigns,  for  the  term  of  99  years,  to 
be  computed  from  the  decease  of  Guylott  Cowherd,  and  from 
thenceforth  next  ensuing  and  fully  to  be  con»plete  and  ended, 
without  impeachment  of  waste;  upon  the  same  trusts,  and  for 
the  same  intents  and  purposes,  for  securing  the  payment  of  the 
Qiud  aiuLual  sum,  or  y^e^rly  rent  embargo  of  oOQl^9a  are  expressed 
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in  the  said  indenture  of  release  or  settlement ;  and  from  and 
after  the  expiration  of  the  said  term  of  99  years,  and  subject 
thereto,  in  the  mean  time,  to  the  use  of  Guylott  Cowherd,  his 
heirs  and  assigns  for  ever.  In  the  month  of  May,  1801,  Guylott 
Cowherd  died,  leaving  Anna,  his  wife,  surviving  him,  and  with- 
out having  had  any  issue.  After  his  death,  David  Cowherd 
Yawser,  and  others,  being  the  coheirs  at  law,  and  customary 
heirs  of  the  testator,  exhibited  their  bill  in  the  High  Court  of 
Chancery,  against  the  defendants,  praying  that  the  said  settle- 
ment might  be  declared  to  h^pe  revoked  the  will  of  the  said 
Guylott  Cowherd,  as  to  such  copyhold  estates. 

Tindaly  for  the  plaintiffs,  made  two  points ;  first,  that  by  the 
surrender  to  the  uses  of  the  marriage  settlement,  the  estate 
which  the  testator  had  in  the  premises,  at  the  time  of  making 
his  will,  was  so  altered,  that  there  was  nothing  left  in  him,  upon 
which  the  surrender  to  the  use  of  the  will  and  the  will  could 
operate.  And,  secondly,  that  the  subsequent  surrender  to  new 
uses,  inconsistent  with  those  in  the  former  surrender,  was  an 
actual  revocation  of  the  will  in  the  proper  sense  of  that  word. 
As  to  the  first  point,  it  is  admitted,  that  if  this  were  a  case  of 
freehold  lands,  the  estate  would  be  so  far  altered  by  the  settle- 
ment, as  to  prevent  the  will  from  having  any  operation.  Lord 
Lincoln's  case,  1  Eq.  Cas.  Abr.  411,  Shower,  Pari.  Ca.  154  S. 
C,  a-oodtitle  V.  Otway,  1  B.  &  P.  576,  7  T.  R.  399,  S.  C,  and 
Cave  V.  Holford,  2  Ves.  J.  604,  are  authorities  on  that  point. 
Now  the  same  rule  will  govern  the  case  of  copyhold  lands.  If, 
however,  the  Court  should  think,  that  Thrustout  v.  Cunningham, 
2  Bl.  1046,  is  an  authority  too  strong  to  be  overcome,  still  it 
may  be  contended,  that,  on  the  second  point,  that  case  is  so  dis- 
tinguishable from  this,  as  not  to  be  of  any  importance.  For 
there  there  could  be  no  implied  revocation,  the  will  being  made 
subsequently  to  the  marriage.  A  will  of  copyhold  lands  is  not 
within  the  statute  of  frauds.  It  may  therefore  be  revoked  by 
parol,  as  a  will  of  freehold  might  have  been  previously  to  that 
statute.  Now  in  1  Roll.  Abr.  614,  0.  pi.  1,  and  also  pi.  4, 
Ford's  case,  1  Sid.  73,  Burton  v.  Gowell,  Cro.  El.  306,  Harri- 
son's case,  Dyer,  310  h.  Coke  v.  Bullock,  Cro.  Jac.  49,  it  is  laid 
down,  that,  in  such  cases,  wherever  it  can  be  collected  from  what 
the  testator  says  or  does  that  he  intended  to  revoke,  it  is  a  re- 
vocation of  will  in  law.  Now  here  there  are  strong  circum- 
stances, fro*"i  which  the  Court  may  discover  such  an  intention. 
First,  it  is  clear,  that  there  is  a  revocation  of  the  will,  as  to  the 
freehold,  and  both  freehold  and  copyhold  are  coupled  together 
by  the  testator.  Then  the  uses  of  the  settlement  are  quite  in- 
consistent with  those  in  the  will,  and  besides  the  will  affects  to 
dispose  of  a  present  interest;  and,  from  the  settlement,  it  is 
clear,  that  at  all  events,  it  could  operate  on  the  reversionary  in- 
terest. There  is  also  a  power  of  sale  given  to  the  trustees,  by 
which  the  whole,  or  part,  at  least,  of  the  estate,  might  have  been 
disposed  of.  Under  these  circumstances,  it  must  surely  have 
been  the  intention  of  the  testator,  when  he  executed  tho  settle- 
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inent,  and  surrendered  subsequently  to  the  uses  under  it,  to  have 
revoked  his  will.  If  so,  the  plaintiffs  are  entitled  to  the  judg- 
ment of  the  Court. 

Walton^  contra,  contended,  that  this  was  only  a  revocation  of 
the  will,  pro  tanto,  and  that  the  estates  given  by  the  will,  passed, 
subject  only  to  the  charge  created  by  the  settlement.  It  is  ad- 
mitted, that  there  are  cases  which  apply  to  freehold  lands,  which 
have  decided  that  such  a  settlement  as  the  present  would  have 
so  far  altered  the  estate  as  to  prevent  the  prior  will  from  operat- 
ing upon  it.  But  this  depends  on  the  technical  construction  given 
to  the  statute  of  wills,  which  provides,  that  a  person  having  lands 
and  tenements,  may  devise,  &c.  And  if  the  estate  has  been 
altered,  then  he  has  not  such  lands  and  tenements,  &c. ;  and, 
therefore,  the  devise  is  not  valid.  But  the  case  of  copyholds  is 
very  different ;  for,  by  the  subsequent  surrender  to  the  uses  of 
the  settlement,  no  more  passed  than  was  required  for  carrying 
into  effect  those  uses.  The  will,  therefore,  operates  on  the  old 
use,  left  in  the  testator,  who  was  still  in,  as  of  his  old  estate ; 
and  the  technical  rule  as  to  freehold  land  does  not  apply.  Thru9U 
out  V.  Cunningham,  and  Roe  y.  Griffiths,  4  Burr.  1954,  are 
strong  authorities  in  point.  Then,  as  to  the  revocation,  it  is 
plain  that  the  intention  of  the  testator  was  not  to  revoke,  he  only 
meant  to  secure  out  of  his  estate  a  jointure,  leaving  the  rest  of 
his  will  untouched ;  and  as  to  the  revocation  of  the  will,  with 
respect  to  the  freehold,  it  does  not  apply,  for  the  revocation  there 
depends  not  on  his  intention,  but  on  a  strict  and  perhaps  harsh 
rule  of  law,  operating  contrary,  in  .all  probability,  to  his  in- 
tention. 

Cur.  adv.  vult 

The  following  certificate  was  afterwards  sent. 

This  case  has  been  argued  before  us,  and  we  are  of  opinion, 
that  the  surrender  made  by  Guylott  Cowherd,  of  the  copyholds, 
to  the  uses  of  his  marriage  settlement,  did  not  revoke  the  sur- 
render made  to  the  use  of  his  will,  and  the  devise  of  such  copy- 
holds. 

C.  Abbott. 
J.  Bayley. 

G.  S.  HOLROYD. 

W.  D.  Best. 


OWEN  V.  LEGH  and  BRODBELT:— p.  470. 

A  tonant,  whose  otanding  corn  and  growing  crops  have  heen  seized  as  a  distress  for 
rent  before  they  were  ripe,  cannot  maintain  an  action  upon  the  case  under  9  W.  & 
M .  a.  38,  c.  5,  againsi  the  landlord  or  his  bailiflb  for  selling  the  same  before  five  days, 
or  a  reasonable  time,  have  elapsed  after  the  seizure,  such  sale  being  wholly  void. 

Declaration  staled  that  Brodbelt  as  bailiflf  of  Legh,  and  by 
his  authority,  on  29th  of  August,  1818,  at,  &c.,  seized  and  took  the 
VOL.  V.  86 
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standing  com,  growing  turnips,  growing  potatoes,  cattle,  goods, 
and  chattels,  to  wit,  &c.,  of  the  plaintiff,  of  great  value,  to  wit,  of 
the  value  of  1000/.,  then  found  and  being  in  and  upon  a  certain 
messuage,  farm,  lands,  and  premises,  situate  at,  &c.,  in  the  name 
of  a  distress  for  certain  arrears  of  rent  pretended  to  be  due  and 
payable  for  the  same  to  Legh,  and  then  and  there  gave  notice  there- 
of to  the  plaintiff;  yet  that  the  said  defendant,  ailerwards  and  be- 
fore the  expiration  of  five  days  next  after  such  distress  so  taken 
and  made,  and  such  notice  thereof  so  given  as  aforesaid,  and  be- 
fore a  reasonable,  proper,  and  convenient  time  in  that  behalf  had 
elapsed,  to  wit,  on,  &c.',  at,  &c.,  unlawfully  did  sell  and  dispose 
of  the  said  cattle,  standing  com,  &c.,  without  the  leave  or  license, 
and  against  the  will  of  the  said  plaintiff,  whereby  he  was  not  only 
hindered  from  replevying  the  same,  but  also  deprived  of  reasona- 
ble time  for  raising  money  to  pay  the  rent  and  the  costs  of  the  dis- 
tress, and  also  lost  the  cattle,  standing  com,  &c.,  and  the  use  there- 
of. The  second  count  only  stated  a  seizure  of  standing  com, 
growing  turnips,  and  growing  potatoes,  and  a  sale  before  the  ex- 
piration of  five  days.  Plea,  general  issue.  The  cause  was  tried 
at  the  last  Spring  assizes  for  Chester,  when  it  appeared  that  a  dis- 
tress had  been  made  by  the  defendants,  one  of  whom  was  the  land- 
lord of  the  plaintiff,  on  Safurday,  August  29th ;  and  that  the  sale 
of  the  goods  distrained  took  place  on  the  Tuesday  following,  which 
was  admitted  to  be  a  day  too  soon,  Wallace  v.  King^  1  H.  Bl.  13, 
and  a  violation  of  the  statute  2  W.  &  M.  sess.  1,  c.  5,  s.  2.  The 
damages  were  assessed,  not  merely  in  respect  of  the  goods  and 
chattels  so  sold,  but  were  also  increased  in  respect  of  the  standing 
com  and  growing  crops  of  turnips,  which  were  sold  before  they 
were  ripe.  The  jury  found  a  verdict  for  the  plaintiff,  damages 
90/.  D.  F.  Jones,  in  last  Easter  term,  obtained  a  rule  nisi,  either 
for  a  new  trial,  or  for  a  reduction  of  the  damages  to  50/.,  being 
the  amount  applicable  to  the  sale  of  the  goods  and  chattels  only ; 
and  he  contended  that  the  evidence  as  to  the  loss  resulting  from 
the  sale  of  the  standing  corn  and  growing  crops,  was  improperly 
received  under  the  declaration  as  framed.  By  W.  &  M.  sess,  2, 
c.  5,  growing  crops  could  not  be  distrained  ;  and  the  power  given 
by  the  11  G.  2,c.  19,  s.  8,  was  modified  by  different  provisions. 
This  sale,  therefore,  was  not  authorised  by  either  act,  and  no  re- 
plevin was  necessary.  Besides,  the  declaration  does  not  charge 
any  grievance  within  11  G.  2  ;  for  it  is  not  alleged  that  the  crops 
were  not  ripe,  or  that  they  were  appraised  after  they  were  cut,  or 
that  they  were  sold  before  they  were  appraised.  The  record  here 
supposes  the  same  provisions  to  be  applicable  to  standing  com, 
under  the  11  G.  2,  and  to  goods  and  chattels,  under  2  W.  &  M. 
But  the  provisions  and  the  damage  are  altogether  different.  The 
damage,  in  the  one  case,  is  the  curtailing  of  the  chance  of  replevy- 
ing ;  and  in  the  other,  is  the  bringing  of  the  crops  to  sale  under 
circumstances  of  disadvantage  and  loss. 

CrosSj  Serjt.,  and  Cottwgham  showed  cause,  and  contended  that 
by  11  G.  2,  c.  19,  s.  8,  the  seizure  of  the  standing  com  was  law- 
fill,  by  the  landlord,  for  rent  in  arrear,  and  by  the  latter  part  of 
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that  section,  it  is  directed,  that  they  are,  in  a  convenient  time,  to 
appraise,  sell,  or  otherwise  dispose  of  the  same,  in  the  same  man- 
ner as  other  goods  and  chattels.  If  so,  as  it  is  admitted,  that  the 
damage  stated  in  the  declaration  would  be  sufficient  in  the  case  of 
other  goods  and  chattels,  it  is  so  in  this  case. 

J.  Williams  and  D.  F.  Jones,  contra.  The  sale  here  was  whoUj 
void  as  to  the  standing  com  :  for  it  cannot  be  sold  till  after  an  ap- 
praisement, and  no  appraisement  can  be  made  till  it  is  ripe.  Then, 
if  the  sale  be  void,  the  plaintiff  has  not  sustained  any  damage  from 
the  act  of  sale  ;  for  nothing  passed  by  it,  and  there  was  no  neces- 
aty  for  any  replevin  on  his  part. 

They  were  then  stopped  by  the  court. 

Abbott,  C.  J,  It  seems  to  me  at  present,  that  the  sale  of  the 
standing  com  was  unauthorised,  and  that  no  necessity  ever  existed 
for  replevying  it.  Now,  the  plaintiff  has  stated  this  as  his  damage 
in  his  declaration,  and  has  recovered  damages  in  part  on  that  ac- 
count, which  he  ought  not  to  have  done  ;  for  notwithstanding  thb 
sale,  it  was  clearly  competent  under  11  G.  2,  c.  19,  s.  8,  for  the 
tenant,  at  any  time  before  the  corn  was  ripe,  to  have  tendered  the 
rent  due :  and  if,  after  that,  the  landlord  had  taken  the  com,  he 
might  have  been  proceeded  against  fts  a  trespasser.  We  will, 
however,  forbear  giving  our  find  judgment  on  this  case  at  present, 
recommending  the  parties,  in  the  mean  time  to  arrange  the  matter 
between  themselves. 

CSir,  adv.  wit. 

The  cause  having  stood  over  till  this  term,  and  the  parties  not 
having  come  to  an  agreement, 

Abbott,  C.  J.,  now  delivered  the  judgment  of  the  court.  We 
are  of  opinion,  in  the  present  case,  that  the  plaintiff  has  no  good 
cause  of  action,  as  to  that  part  of  the  first  count  of  the  declaration, 
in  which  he  complains  of  the  sale  of  the  standing  corn  and  grow- 
ing crops  having  been  made  before  a  reasonable  time  had  elapsed ; 
for  the  sale  being  altogether  void,  the  plaintiff  sustained  no  legal 
damage  from  it,  and  has  therefore  no  ground  of  action  in  respect 
of  it.  The  mle,  therefore,  for  a  new  trial  must  be  made  absolute, 
unless  the  plaintiff  shall  consent  to  reduce  the  damages  to  the  sum 
of  50/. ;  and  in  that  case,  the  verdict  must  be  entered  on  that  part 
of  the  first  count  which  relates  to  the  sale  of  the  goods  and  chat- 
tels only. 

Rule  accordingly. 


DOE,   Dem.    WRIGHT,  v.    ELIZABETH  PLUMPTRE.— p. 

474. 

To  ftToid  a  fine,  a  husband  claiming  in  right  of  his  wife,  must  enter  within  five  yean 
after  his  titb  accrues.  B7  deed  an  estate  was  settled,  after  several  preceding  estates 
tall,  to  the  use  oT  all  and  every  the  nearest  of  kin,  in  equal  degree,  to  D.  M.,  at  the 
time  of  her  decease  without  issue  of  the  name  of  Brewer :  Held,  that  a  person,  who 
at  tbe  time  of  D.  M.*8  death  was  her  nearest  of  kin,  bom  with  the  name  of  Brewer, 
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but  who  was  not  her  nearest  of  kin,  and  who  had,  previous  to  D.  M .*8  death,  married 
and  assumed  her  husband's  name,  was  not  entitled  to  take  under  this  clause  in  the 
deed. 

This  was  an  ejectment  tried  before  Best,  J.,  at  the  last  assizes 
for  the  county  of  Somerset.  The  plaintiff,  in  right  of  his  wife, 
claimed  a  moiety  of  the  estate  in  question  under  a  deed  of  settle- 
ment whereby  Mrs.  Mary  Mol3meux,  whose  maiden  name  was 
Brewer,  being  seised  in  fee  of  the  manor  of  Pauleton  with  its 
appurtenances,  and  having  two  daughters  Diana  and  Mary  Moly- 
neux ;  on  the  marriage  of  the  latter  with  Thomas  Bury  in  August, 
1748,  conveyed  the  same  to  various  trusts  for  the  benefit  of  the 
husband  and  wife  and  their  issue,  and  after  the  death  of  the  sur- 
vivor of  them,  and  in  default  of  such  issue,  the  remainder,  as  to 
one  moiety,  to  the  use  of  Diana  Molyneux  for  life ;  remainder  to 
tnistees,  to  preserve  contingent  remainders ;  remainder  to  the  use 
of  the  first  and  other  son  and  sons  of  D.  Molyneux  in  tail ;  remain- 
der to  the  use  of  her  daughters  as  tenants  in  common,  in  like 
manner ;  remainder  to  the  use  of  all  and  every  the  nearest  of  kin 
in  equal  degrees  to  D.  Molyneux  at  the  time  of  her  death  taithout 
issue  of  the  name  of  Brewer,  share  and  share  alike  as  tenants  in 
common^  and  not  as  joint-tenants^  their  heirs  and  assigns  for  ever. 
D.  Molyneux,  on  the  death  of  her  sister,  Mrs.  Bury,  without  issue, 
entered  into  possession  of  the  whole  estate,  and  held  the  same 
until  her  death  in  1805,  without  ever  having  been  married,  and  by 
a  codicil  to  her  will  she  devised  the  estate  to  trustees  to  sell,  and 
after  paying  6000/.  to  one  Morley  out  of  the  produce,  the  surplus 
was  to  go  to  the  defendant.  The  defendant,  with  the  consent  of 
the  trustees,  entered  upon  the  whole  estate,  and  levied  a  fine  with 
proclamations  in  Hilary  term,  1806.  The  plaintiff  proved  the 
pedigree  of  his  wife,  whose  maiden  name  was  Brewer,  and  that  at 
the  time  of  D.  Molyneux's  death,  she  was  the  nearest  of  kin  bom 
of  the  name  of  Brewer.  Before  the  death  of  D.  Molyneux,  how- 
ever, the  plaintiff  had  married  his  present  wife,  and,  subsequent 
to  such  marriage,  she  had  always  passed  by  his  name.  It  also 
appeared  that  a  Mrs.  Morley  was  more  nearly  related  to  D.  Moly- 
neux than  the  wife  of  the  lessor  of  the  plaintiff.  It  was  contended 
at  the  trial,  by  the  defendant's  counsel,  that  the  plaintiff  was  barred 
by  the  fine  levied  in  1806,  and  the  learned  judge  was  of  opinion, 
that  although  the  wife  of  the  lessor  of  the  plaintiff,  if  she  sur- 
vived him  would  be  entitled  to  enter  within  five  years  after  his 
death,  yet  that  her  husband  not  having  made  an  entry  or  brought 
his  action  within  the  time  prescribed,  was  barred  by  the  fine,  and 
he  therefore  directed  the  jury  to  find  a  verdict  for  the  defendant. 
Pell,  Serjt.,  in  last  Michaelmas  term  moved  for  a  new  trial  upon 
two  grounds,  first  he  contended  that  the  husband  who  claimecl  in 
right  of  his  wife  might  enter  at  any  time  during  the  coverture.  It 
was  clear  that  an  infant,  by  his  guardian,  might  avoid  a  fine  by  an 
entry  at  any  time  during  his  infancy,  and  by  parity  of  reason  a 
husband,  claiming  in  right  of  his  wife,  may  avoid  the  fine  during 
the  coverture,  for  the  wife's  interest  is  kept  alive  during  the  whole 
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penod  of  the  coverture.  1  Leon.  215.  Upon  this  point  the  court 
were  clearly  of  opinion,  that  the  husband,  not  having  entered 
within  the  five  years  after  his  right  accrued,  was  barred  by  the 
fine,  and  Barclay,  J.,  referred  to  Hulm  v.  Heylock,  Cro.  Car.  200, 
where  this  same  point  was  decided.  Pelly  Serjt.,  then  urged  that 
if  Mrs,  Wright  was  entitled  under  the  deed  to  a  moiety  of  the 
estate,  as  the  nearest  of  kin  of  the  name  of  Brewer,  she  became 
immediately  on  the  death  of  D.  Molyneux,  tenant  in  common  with 
the  defendant,  and  that  as  the  possession  of  one  tenant  in  common 
was  the  possession  of  the  other,  Mrs.  Wright  was  in  possession 
immediately  on  fhe  death  of  D.  Molyneux,  by  the  holding  of  the 
defendant  as  her  companion  in  right.  See  Ford  v.  Grey^  Salk.  285  ; 
Smales  v.  Dale,  Hob.  120 ;  Peaceable  v.  Reed,  1  East,  568 ;  Doe  v. 
Pears(m,  6  East,  173.  The  fine,  therefore,  having  been  levied  by 
one  of  two  tenants  in  common  could  not  bar  the  right  of  the  other. 
Bgst,  J.,  said  that  that  point  had  not  been  made  at  the  trial ;  and  if 
it  had  he  should  certainly  have  directed  a  verdict  for  the  plaintiflT, 
subiect  to  the  opinion  of  the  court  upon  the  construction  of  the 
will.  For  the  plaintiflT  had  satisfactorily  made  out  that  his  wife 
was,  at  the  death  of  D.  Molyneux,  the  nearest  of  kin,  entitled,  by 
birth,  to  the  name  of  Brewer.  The  court  then  said,  that  as  the 
verdict  had  proceeded  upon  a  mistake  as  to  the  operation  of  the 
fine,  they  would  gnmt  a  rule  nisi  for  a  new  trial,  in  order  to  have 
the  question,  as  to  the  construction  of  the  will,  discussed.  The 
case  was  argued  at  the  sittings  before  this  term  at  Serjeants'  Inn 
by 

Casberd,  Moore,  and  W.  P.  Taunton,  for  the  defendant.  To 
entitle  the  lessor  of  the  plaintiflT  to  recover,  it  is  necessary  for 
him  to  show,  that  Mrs.  Wright,  at  the  time  of  D.  M.'s  death,  was 
the  nearest  of  kin  of  the  name  of  Brewer.  She  must  answer 
the  entire  description ;  that  is,  she  must  be  the  nearest  of  kind, 
and  have  the  name  of  Brewer.  Brown  v.  Pey%,  Cro.  Eliz.  857, 
is  an  authority  in  point.  If  the  argument  on  the  part  of  the 
defendant  prevail,  the  eflTect  will  be  that  the  estate  will  go  to  a 
person  who  answers  neither  part  of  the  description ;  for  Mrs. 
Morley  was  the  nearest  of  kin  at  the  time  of  D.  M.'s  death,  and 
the  wife  of  the  lessor  of  the  plaintiff  bore  the  name  of  Wright, 
and  not  that  of  Brewer.  In  Bon  v.  Smith,  Cro.  Eliz.  532,  a  man 
having  issue  a  son  and  daughter,  devised  to  his  son  in  tail, 
remainder  to  the  next  of  his  name,  the  son  died  without  issue, 
the  daughter  being  then  married;  and  it  was  held  that,  the 
daughter  having  lost  her  name  by  her  marriage,  the  estate  should 
go  to  the  next  heir  male  of  the  name,  although,  if  she  had  not 
been  married  at  the  time  of  her  brother's  death,  the  daughter 
should  have  had  it ;  for  she  was  the  next  of  the  name.  In  Jolh 
$on*8  case,  Cro.  Eliz.  576,  the  testator  devised  his  estate  in  tail, 
the  remainder  to  the  next  of  kin  of  his  name ;  at  the  time  of  the 
devise  the  next  of  kin  was  his  brother's  daughter,  who  was  then 
married  to  J.  S. ;  and  it  was  adjudged,  upon  special  verdict,  that 
the  daughter  should  not  take,  she  not  being  of  the  devisor's,  but 
of  her  husband's  name.     The  principle  established  in  these  cases 

2A 
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is  consistent  with  the  rule  laid  down  in  Co.  Litt.  24,  b.{a)  "  If 
A.  have  issue,  a  son  and  daughter,  and  a  lease  for  life  be  made, 
the  remainder  to  the  heires  female  of  the  bodie  of  A. ;  A.  dieth, 
the  heire  female  can  take  nothing,  because  she  is  not  heire :  for 
she  must  be  both  heire  and  heire  female,  which  she  is  not,  for  the 
brother  is  heire ;  and,  therefore,  the  will  of  the  giver  cannot  be 
observed,  because  here  is  no  gift;  and,  therefore,  the  statute 
cannot  worke  thereupon."  In  Pt/ot  and  Pt/oty  1  Ves.  835,  the 
testatrix  devised  her  real  and  personal  estates  to  trustees  in 
trust  for  the  nearest  relation  of  the  name  of  the  Pyots.  Lord 
Hardwicke,  in  delivering  his  judgment,  laid  great  stress  upon 
the  circumstance  of  its  being  a  devise  of  personal  as  well  as  real 
estate,  and  held  that  the  Pyots  were  to  be  taken  as  nomen  col- 
lectivum,  and  descriptive  of  the  particular  stock,  and  that  change 
of  name  by  marriage  did  not  exclude.  In  this  case  the  devise 
is  of  the  real  estate  only.  In  Leigh  v.  Leigh^  15  Ves.  92,  the 
devise  over  was  in  these  words :  "  Unto  the  first  and  nearest  of 
my  kindred,  being  male,  and  of  my  name  and  blood,  that  shall 
be  living  at  the  determination  of  the  several  estates  hereinbefore 
devised,  and  to  the  heirs  of  his  body  lawfully  begotten."  It  was 
held  that  the  party  taking  under  this  devise  must  be  of  the  name, 
as  well  as  of  the  blood,  and  that  the  qualification  as  to  the  name 
was  not  satisfied  by  a  person  having  taken  the  name  by  the 
king*s  license  previous  to  the  determination  of  the  preceding 
estates. 

Pelly  Serjt.,  Gaaeleey  and  Adam,  contra.  The  intention  of 
the  settlor  was,  that  his  nearest  of  kin,  who  had  the  name  of 
Brewer  by  inheritance  at  the  time  of  D.  Molyneux*s  death,  should 
take.  It  is  not  necessary,  therefore,  for  the  plaintiff*  to  show 
that  his  wife  was  the  nearest  of  kin,  and  that  she  also  bore  the 
name  of  Brewer.  If  D.  M.  had  died  previous  to  Mrs.  Wright's 
marriage,  the  latter  would  have  clearly  answered  the  description ; 
and,  if  so,  the  question  is,  whether  by  marriage  she  absolutely 
lost  her  maiden  name.  For  some  purposes  she  may  perhaps  have 
lost  her  name ;  but  not  for  all :  and  Pyot  v.  Pi/ot  is  an  authority 
to  show  that,  for  the  purpose  of  taking  under  a  deed  or  devise, 
she  did  not  lose  her  former  name.  It  does  not  follow;  that  a 
woman  acquiring  another  name  by  marriage,  therefore  absolutely 
loses  her  former  name.  In  Leigh  v.  Leigh  it  was  held  that  a 
man,  by  taking  another  name  under  the  king's  license,  did  not 
thereby  lose  his  former  name,  and  that  a  name  taken  that  way 
is  by  voluntary  assumption,  and  that  a  legacy  given  by  the  former 
name  might  be  taken.  The  taking  of  the  name  of  the  husband 
by  the  wife  is  a  matter  of  mere  private  arrangement.  In  many 
countries  married  woman  retain  their  maiden  names ;  and  3ven 
is  this  country,  women  of  a  certain  rank  marrying  their  inferiors 
retain  their  former  names  and  titles ;  the  use  then  of  the  name 
of  the  husband,  is  a  mere  voluntary  assumption,  and  does  not 
take  away  the  former ;  and  if  that  be  so,  Mrs.  Wright  comes 

(a)  See  note,  145 
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within  the  words  of  the  limitation.  As  to  the  authorities,  Lord 
Harbwicke  expressed  himself  dissatisfied  with  the  decision  in 
Job9on*s  casBy  and  in  Pyot  v.  Pyoty  he  considered  words  nearly 
similar  to  those  used  in  the  present  case  as  describing  the  stock, 
and  he  expressly  held  the  change  of  name  by  marriage  to  be  im- 
material ;  that  case,  therefore,  is  a  strong  authority  in  favour  of 
the  plaintiff's  claim. 

Abbott,  C.  J.  The  case  has  been  very  well  argued.  The 
limitation  will  admit  of  four  different  constructions :  first,  it  may 
require  the  union  of  the  two  characters,  viz.,  that  the  party  taking 
should  be  the  nearest  of  kin,  and  should  also  have  the  name  of 
Brewer ;  or,  secondly,  that  the  party  taking  should  be  the  nearest 
of  kin  of  the  stock  and  blood  ;  thirdly,  if  taken  according  to  the 
very  letter,  tliat  he  should  be  nearest  of  kin  at  the  death  of  D.  M., 
Dearing  the  name  of  Brewer ;  or,  lastly,  that  he  should  be  the 
nearest  of  kin  at  the  death  of  D.  M.,  bom  of  the  name  of  Brewer. 
The  latter  interpretation  alone  would  entitle  the  present  plaintiff  to 
recover. 

Cur,  adv.  vtUt. 

Abbott,  C.  J.,  in  the  course  of  this  term,  delivered  the  judg- 
ment of  the  court.  This  case,  which  came  on  by  way  of  motion 
for  a  new  trial,  was  lately  argued  before  us  at  Serjeants'  Inn  Hall. 
We  disposed,  at  that  time,  of  several  points  raised  in  argument 
before  us,  and  reserved  our  judgment  upon  one  alone,  which  arises 
in  the  following  manner : 

Mrs.  Mary  ^lolyneux,  widow,  whose  maiden  name  was  Brewer, 
being  seized  in  fee  of  the  entirety  of  a  considerable  estate,  and 
having  two  daughters  named  Diana  and  Mary  Elizabeth,  and  no 
other  issue,  executed  a  deed  by  way  of  settlement  of  the  estate, 
in  contemplation  of  a  marriage  then  intended  between  her  daughter 
Mary  Elizabeth  and  a  gentleman  named  Bury.  By  this  settle- 
ment, one  moiety  of  the  estate  was  settled,  afier  the  death  of  the 
settlor,  upon  her  daughter  Marv  Elizabeth,  for  life ;  with  remainder 
to  her  first  and  other  sons  by  her  then  intended  husband,  in  tail 
male ;  with  remainder  to  all  and  every  her  daughters  by  her  then 
intended  husband,  as  tenants  in  common,  in  tail  general ;  with 
remainder  to  the  daughter  Diana  for  life ;  with  remainder  to  the 
first  and  other  sons  of  Diana,  successively,  in  tail  male ;  with 
remainder  to  all  and  every  the  daughters  of  Diana,  as  tenants  in 
common,  in  tail  general ;  with  remainder,  (upon  which  the  ques- 
tion arises,)  "  to  the  use  and  behoof  of  all  and  every  the  nearest 
of  kin,  in  equal  degree,  to  the  said  Diana,  at  the  time  of  such  her 
decease  without  issue,  of  the  name  of  Brewer,  share  and  share 
Alike,  as  tenants  in  common,  and  not  as  joint  tenants,  their  heirs 
and  assigns  for  ever."  The  intended  marriage  took  effect ;  and 
afterwards  Mary  M.,  the  settlor,  and  also  Mary  Elizabeth  Bury, 
died  without  issue,  in  the  lifetime  of  Diana,  who  thereupon  became 
seized  of  this  moiety,  under  the  settlement.  She  afterwards 
obtained  the  other  moiety,  under  the  will  of  Mr.  Bury,  who  had 
^en  it  in  fee,  by  virtue  of  the  limitations  applicable  thereto  in 
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the  settlement,  and  died  seized  of  the  whole,  without  having  ever 
been  married,  having  by  her  will  devised  the  whole  to  the 
defendant.  The  ejectment  was  brought  for  the  recovery  of  the 
moiety  settled  upon  Diana  in  remainder,  as  before  mentioned,  by 
Mr.  and  Mrs.  Wright,  claiming  in  behalf  of  Mrs.  Wright,  whose 
maiden  name  was  Brewer.  Mrs.  Wright  was  bom  after  the  date 
of  the  settlement,  and  was  married  to  Mr.  Wright  before  the  death 
of  Diana.  She  was,  at  the  death  of  Diana,  her  next  of  kin  of  all 
persons  whose  surname  was  Brewer;  but  she  was  of  a  more 
remote  degree  than  a  Mrs.  Morley,  the  surname  of  whose  deceased 
mother  was  Brewer ;  and  she  had,  as  is  usual  in  England,  parted 
with  her  surname  on  her  marriage,  and  been  always  called  by  the 
name  of  her  husband.  At  the  close  of  the  argument,  it  was  inti- 
mated by  the  court  that  .the  obscure  language  of  this  limitation,  to 
persons  who  were  to  take  as  purchasers,  might  possibly  admit  of 
several  constructions,  which  were  then  mentioned ;  but  that  the 
only  construction  which  would  give  a  title  to  Mrs.  Wright  upon 
the  facts  found  must  be,  to  consider  the  words  as  giving  the  estate 
to  such  person  or  persons,  whose  original  surname  was  Brewer, 
as  should,  of  all  that  class  of  persons,  be  the  next  of  kin  to 
Diana  at  the  time  of  her  death.  No  authority  was  cited  in  sup- 
port of  such  a  construction  ;  and  it  was  properly  objected  on  the 
other  side,  that  the  effect  of  it  would,  in  the  present  instance,  be 
to  give  the  estate  to  a  person  who  did  not  fall  within  any  part  of 
the  description  contained  in  the  words  of  the  deed ;  Mr.  Wright 
not  being  the  next  of  kin,  nor  being  of  the  name  of  Brewer.  And, 
upon  consideration,  we  are  of  opinion  that  Mrs.  Wright  is  not 
entitled,  because  if  the  word  "name"  is  to  be  understood  in  its 
primary  sense,  she  was  not,  at  the  death  of  Diana,  a  person  of  that 
name ;  and  if  it  is  to  be  understood  in  a  figurative  sense,  as 
denoting  a  house,  family,  or  stock,  then  there  was  another  person 
of  that  description,  who  was  nearer  of  kin.  We  forbear  to  intimate 
any  opinion,  as  to  the  sense  in  which  this  word  ought  to  be  taken, 
and  also  upon  a  question  much  debated  in  the  argument,  namely, 
whether  both  parts  of  the  description,  that  is,  nearest  of  kin  and 
name  of  Brewer,  must  concur  in  the  same  individual ;  because  it 
is  not  necessary  to  decide  either  of  those  points,  in  the  present 
case,  and  because  we  do  not  choose  to  influence  any  question  that 
may  hereafter  be  made  between  other  parties,  or  to  give  encourage- 
ment to  any  other  claimant. 

Judgment  for  the  defendant 
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MEMORANDA. 

On  Saturday,  Jan.  29,  His  Majesty  King  George  III.  died ; 
and  on  the  sitting  of  the  Court  on  the  Tuesday  following,  the 
Judges  and  the  King's  counsel  took  the  oaths  of  allegiance,  &c., 
to  His  present  Majesty.  By  the  57  G.  3,  c.  45,  persons  holding 
any  office^  place^  or  employment^  civil  or  military,  were,  at  the  de- 
mise of  nis  Majesty,  to  continue  to  hold  the  same  without  any 
new  patents,  &c.  The  patents  of  precedence  not  being  mention- 
ed in  this  act,  expired ;  and  Mr.  Caaberdj  during  the  remainder 
of  the  term,  sat  without  the  bar. 

In  the  course  of  this  term,  Thomas  Peake^  Esq.,  of  Lincoln's 
Inn,  was  called  to  the  degree  of  Serjeant  at  Law.  The  motto 
on  his  rings  was  ^qua  Lege, 
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On  the  §rst  day  of  this  term,  Messrs.  ForManque  and  Jervis, 
whose  patents  of  precedence  had  expired  by  the  demise  of  the 
Crown,  took  their  seats  again  within  the  bar  with  their  for- 
mer rank,  having  had  fresh  patents  of  precedence  granted  to 
them  in  the  course  of  the  last  vacation.  Mr.  Casberdy  on  the 
same  day,  took  his  seat  again  within  the  bar,  as  one  of  His 
Majesty's  Counsel  learned  in  the  law. 

On  the  third  day  of  the  term,  Henry  Brougham^  of  Lincoln's 
Inn,  Esq.,  having  been  appointed  Attorney-General,  and  Thomas 
Benman^  of  Lincoln's  Inn,  Esq.,  having  been  appointed  Solicitor- 
General,  to  Her  Majesty  the  Queen,  took  their  seats  within  the 
bar,  with  the  rank  belonging  to  their  respective  o£Sces. 


BURTON  V.  CHATTERTON.— p.  486. 

A  charge  for  preparing  an  affidavit  of  the  petitioning  creditor's  debt  and  bond 
to  the  ChanceUor,  in  order  to  obtain  a  commission  of  bankruptcy,  is  not  a  tax- 
able item  in  an  attorney's  biU,  within  2  G.  2,  c.  2«S,  s.  23,  as  being  a  charge  at 
law  or  in  equity,  the  affidavit  not  having  been  sworn,  nor  a  commission  issued. 

Action  for  an  attorney's  bill.  At  the  trial  before  Abbott,  C. 
J.,  at  the  Middlesex  sittings  after  last  Michaelmas  term,  the 
plaintiflF  was  nonsuited  for  want  of  delivery  of  a  bill,  pursuant  to 
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the  statute  2  G.  2,  c.  23,  s.  23.  The  items  on  which  it  was  con- 
tended that  the  bill  came  within  the  statute,  were,  charges  for 
drawing  an  affidavit  of  debt  and  bond  to  the  Chancellor,  in  order 
to  obtain  a  commission  of  bankruptcy.  The  affidavit  was  never 
sworn,  nor  the  commission  issued.  Marryat^  pursuant  to  liberty 
reserved  at  the  trial,  obtained  in  Hilary  term  a  rule  nisi  for  set- 
ting aside  the  nonsuit  and  entering  a  verdict  for  the  plaintiff  for 
the  amount  of  the  bill. 

Piatt  showed  cause,  and  contended,  that  these  items  were  tax* 
able  under  the  statute,  and  he  cited  Collins  v.  Nichohon,  2  Taunt. 
321,  where  the  obtaining  of  the  Lord  Chancellor's  signature  to 
the  bankrupt's  certificate  was  held  to  constitute  a  charge  within 
the  statute ;  and  Hx  parte  Prtckett,  1  New  Rep.  266,  where 
a  change  for  a  dedimus  potestatem  was  held  sufficient  to  warrant 
the  taxing  the  rest  of  the  bill,  which  contained  charges  for  con- 
veyancing. In  Winter  v.  Payne,  6  T.  R.  645,  it  was  held  that 
taking  instructions  to  commence  an  action,  drawing  and  engross- 
ing affidavit  of  debt,  attending  the  swearing  of  the  same,  and 
paying  for  the  oath,  were  taxable  items  within  the  statute  ;  and 
the  only  distinction  between  that  case  and  this  is,  that  the  affida- 
vit was  there  actually  sworn.  In  Sandom  v.  Bourn,  4  Campb. 
68,  it  was  held,  that  a  bill  was  taxable  which  contained  a  charge 
for  the  preparing  of  a  warrant  of  attorney,  with  a  view  to  busi- 
ness to  be  done  in  court.  Upon  these  authorities,  therefore,  the 
present  bill  was  taxable ;  and  the  nonsuit  was  right. 

Marrt/at  and  Chitty,  contra,  were  stopped  by  the  Court. 

Abbott,  C.  J.  On  further  consideration,  I  am  satisfied  that 
the  nonsuit  in  this  case  was  wrong.  There  does  not  appear  to 
be  any  method  by  which  these  items  could  be  taxed.  They  are 
not  within  the  words  of  the  statute,  which  speaks  only  of  charges 
or  disbursements  at  law  or  in  equity.  The  case  of  Winter  v. 
Payne,  and  Ex  parte  Prickett,  are  distinguishable ;  for  in  the 
former  the  affidavit  of  debt  was  sworn,  and  the  latter  is  clearly 
a  proceeding  in  a  real  action.  If  this  commission  had  actually 
issued,  there  is  a  special  provision  made  by  the  6  G.  2,  c.  30, 
for  the  taxation  of  the  bill  at  a  meeting  for  the  appointment  of 
assignees  by  the  commissioners,  and  after  that  period  by  a  Master 
in  Chancery ;  and  I  believe  that  where  a  commission  has  issued, 
which  has  not  been  proceeded  in  up  to  the  choice  of  assignees, 
the  Lord  Chancellor  has  directed  a  Master  in  Chancery  to  tax 
the  bill.  Here,  however,  no  commission  was  issued,  nor  was 
there  even  any  application  for  it.  We  ought  to  be  quite  satisfied 
before  we  nonsuit  a  plaintiff  upon  this  ground,  that  there  was 
some  authority  to  which  these  items  could  have  been  referred  for 
taxation.  I  am  not  satisfied  of  that ;  and  am,  therefore,  of 
opinion,  that  this  nonsuit  ought  to  be  set  aside,  and  a  verdict 
entered  for  the  plaintiff. 

Bayley,  J.  I  am  of  opinion  that  this  case  is  not  within  the 
statute.  All  the  authorities  referred  to  in  argument,  with  the 
exception  of  Sandom  v.  Bourn,  are  perfectly  distinguishable 
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from  the  present  case.  For  a  charge  for  the  obtaining  of  a 
bankrupt's  certificate  falls  within  the  words  "  charges  at  law  or 
in  equity."  So  a  charge  for  the  swearing  an  affidavit  to  hold  to 
bail,  and  for  the  writ  of  dedimus  potestatem,  are  charges  at  law, 
and,  therefore,  clearly  within  the  statute.  The  case  of  Sandom 
V.  Bourn  certainly  does  not  range  within  these  authorities.  But 
that  was  only  a  decision  at  nisi  prius ;  and  whenever  that  ques- 
tion shall  arise,  it  will  be  sufficient  to  give  my  opinion  respecting 
it.  In  the  mean  time,  I  think  it  not  sufficient  to  govern  the 
present  case. 

HoLROYD,  J.  The  first  impression  on  mfy  mind  was,  that  this 
was  part  of  a  proceeding  at  law,  relating  to  a  commission  of 
bankrupt,  which  is  authorized  by  statute,  and  is,  therefore,  a 
proceeding  at  law,  and  not  in  equity.  If  it  had  gone  on  to  the 
extent  of  swearing  the  affidavit,  it  would  have  been  a  proceeding 
at  law  or  in  equity :  but  it  did  not  go  far  enough,  and,  therefore, 
as  it  seems  to  me,  does  not  come  within  the  words  of  the  statute. 

Best,  J.  The  case  of  Sandom  v.  Bourn  is  not  easily  dis- 
tinguishable from  the  present.  But  that  was  a  mere  nisi  prius 
decision,  and  ought  not  to  govern  us  sitting  in  banc.  This  case 
does  not  appear  to  me  to  fall  either  within  the  words  or  spirit  of 
the  act  of  parliament ;  for  a  party  cannot  properly  be  said  to 
proceed,  either  at  law  or  in  equity,  until  something  be  done  by 
him  under  the  authority  of  a  Court.  I  am,  therefore,  of  opinion, 
that  this  nonsuit  ought  to  be  set  aside,  and  a  verdict  entered  for 
the  plaintifi*. 

Rule  absolute. 


UOE,  dem.  of  S.  PERKES,  v.  E.  PERKES  and  Others.— 

p.  489. 

A  testator  being  angry  with  one  of  the  deviaees  named  in  his  will,  began  to  tear  it  with  the 
intention  of  destroying  it;  and  having  lorn  it  into  four  pieces,  was  prevented  from  pro- 
ceeding further,  partly  by  the  efforts  of  a  by.  slander,  who  seized  his  arms,  and  partly  by 
the  entreaties  of  the  devisee.  Upon  this  he  became  calm ;  and  having  put  by  the  several 
pieces,  he  expressed  his  satisfaction  that  no  material  pan  of  the  writing  had  been  in- 
jured, and  that  it  was  no  worse:  Held,  that  it  was  on  these  facts  properly  left  to  the 
jury  to  say  whether  he  had  completely  finished  all  that  he  intended  to  do  for  the  pur- 
pose  of  destroying  the  will ;  and  the  jury  having  found  that  he  had  not,  the  court 
refiiaed  to  disturb  the  verdict,  and  supported  the  wilL 

Ejectment  for  messuages  and  lands  in  the  parish  of  Walsall. 
Plea,  not  guilty.  At  the  trisJ  before  Holroyd,  J.,  at  the  last  as- 
sizes for  the  county  of  Stafford,  it  was  admitted  that  the  lessor  of 
the  plaintiff,  as  the  brother  and  heir  at  law  of  one  Charles  Perkes, 
deceased,  was  entitled  to  recover,  unless  the  defendants  could  es- 
tablish the  will  under  which  they  claimed.  The  will  had  been 
duly  executed  by  the  testator  to  pass  real  property,  and  the  only 
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question  was,  whether  he  had  not  revoked  it  by  tearing  it,  and 
upon  that  point  it  was  proved  by  one  Joseph  Worrall,  that  in  Au- 
gust, 1816,  the  testator,  having  had  some  quarrel  with  one  of  the 
parties  who  was  a  devisee  named  in  his  will,  in  a  fit  of  passion, 
took  his  will  out  of  his  desk,  and  said  to  Worrall,  "Joe,  you  shall 
see  if  I  have  done  any  thing  for  the  rascal  or  not.  I  have  made 
him  a  gentleman."  He  then  began  to  tear  the  will,  and  tore  it 
twice  through ;  the  witness  then  laid  hold  of  his  arms  and  entreat- 
ed him  to  abate  his  passion.  The  devisee  then,  who  was  present, 
put  his  hands  together,  as  if  in  an  attitude  of  prayer,  and  said, 
*  consider  my  family.  I  beg  your  pardon  for  what  I  have  said. 
Had  I  been  worthy  to  have  laiown  what  had  been  done  for  me,  I 
should  have  been  satisfied."  Upon  this,  the  testator  became  calm, 
and  the  witness  let  loose  his  arms.  The  testator  then  folded  up 
the  wiU,  and  put  it  in  his  pocket,  and  afterwards  pulled  it  out 
again,  and  said,  "  It  is  a  good  job  it  is  no  worse,"  and  after  fitting 
the  pieces  togedier,  he  added,  "  there  is  nothing  ripped  that  wiU 
be  any  signification  to  it."  The  will  was  found  after  the  death  of 
the  testator,  in  four  parts.  Upon  this  evidence,  the  learned  judge 
left  it  to  the  jury  to  say  whether  the  testator  had  done  all  he  in- 
tended, or  whether  he  was  not  prevented  from  completing  the  act 
of  destruction  he  intended.  The  jury  found  a  verdict  for  the  de- 
fendants, establishing  the  will,  and  now 

W.  E.   Taunton  moved  for  a  new  trial,  and  contended  that  the , 
cancellation  was  complete  by  the  tearing  of  the  will  with  the  in- 
tent to  destroy  it,  and  he  cited  Pemberton  v.  Pemherton^  13  Ves. 
jun.  290  ;  Bibb  v.  Thomas^  2  Black.  1043 ;  Hyde  v.  Hyde^  1  Eq. 
Cases  Abr.  408 ;  Onions  v.  Tyrer^  1  Peere  Williams,  343. 

Abbott,  C.  J.  Upon  the  evidence,  it  appears,  in  the  present 
case,  that  the  testator,  being  moved  with  a  sudden  impulse  of  pas- 
sion against  one  of  the  devisees  under  his  will,  conceived  the  in- 
tention of  cancelling  it,  and  of  accomplishing  that  object  by  tear- 
ing. Having  torn  it  twice  through,  but  before  he  had  completed 
his  purpose,  his  arms  were  arrested  by  a  by-stander,  and  his  anger 
mitigated  by  the  submission  of  the  party  who  had  provoked  him ; 
he  then  proceeded  no  further,  and  after  having  fitted  the  pieces 
together,  and  found  that  no  material  word  had  been  obliterated, 
he  said,  "  It  is  well  it  is  no  worse."  Now,  if  the  cancellation  had 
been  once  complete,  nothing  that  took  place  afterwards  could  set 
up  the  will.  But  it  was  a  question  for  the  jury  to  determine  whe- 
ther the  act  of  cancellation  was  complete.  They  have  found  that 
it  was  not,  and  that  it  was  the  intention  of  the  testator,  if  he  had 
not  been  stopped,  to  have  done  more,  in  order  to  carry  his  purpose 
into  effect.     I  can  see  no  reason  to  think  that  verdict  wrong. 

Bayley,  J.  I  think  this  verdict  right.  If  the  testator  had  done 
all  that  he  originally  intended,  it  would  have  amounted  to  a  can- 
cellation of  the  will ;  and  nothing  that  afterwards  took  place  could 
set  it  up  again.  But  if  the  juiy  were  satisfied  that  he  was  stopped 
in  medio,  Uien  the  act  not  having  been  completed  will  not  be  suf- 
ficient to  destroy  the  validity  of  the  will.     Suppose  a  person  hav- 
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ing  an  intention  to  cancel  his  will  by  burning  it,  were  to  throw  it 
on  the  fire,  and  upon  a  sudden  change  of  purpose,  were  to  take  it 
off  again,  it  could  not  be  contended  mat  it  was  a  cancellation.  So 
here,  there  was  evidence  from  which  a  change  of  purpose  before 
the  completion  of  the  act,  might  properly  be  inferred.  The  jury  have 
drawn  that  inference,*and  I  see  no  reason  to  disturb  the  verdict. 

HoLROYD,  J.  I  was  of  opinion,  at  the  trial,  that  if  the  act  of  tear- 
ing was  completed  nothing  that  took  place  afterwards  was  suffi- 
cient to  set  up  the  will  again.  The  statute  of  fraud  says,  "  that 
no  devise  in  writing  of  lands  shall  be  revocable,  otherwise  than 
by  some  other  will,  or  by  burning,  cancelling,  tearing,  or  obliterat- 
ing the  same  by  the  testator,  &c."  but,  in  order  to  effect  this,  the 
act  of  tearing,  &c.  must  be  complete.  I  left  it  to  the  jury  to  say, 
whether  that  was  so,  and  they  were  of  opinion,  that  the  testator 
had  not  completed  the  act  he  had  intended,  and  I  thought  that 
they  drew  the  right  conclusion  from  the  evidence. 

Best,  J.  I  am  of  opinion  that  the  verdict  is  right.  Tearing  is 
one  of  the  modes  by  which  a  will  may  be  cancelled  ;  but  it  cannot 
be  contended  that  every  tearing  is  a  cancellation ;  for  if  it  were,  a 
testator,  who  took  his  will  into  his  hands  with  intent  to  tear  it, 
must,  if  he  should  tear  it  in  the  smallest  degree  and  then  stop,  be 
considered  as  having  cancelled  it.  The  real  question  in  these 
cases  is,  whether  the  act  be  complete.  If  the  testator  here,  after 
tearing  it  twice  through,  had  thrown  the  fragments  on  the  ground, 
it  might  have  been  properly  considered,  that  he  intended  to  go  no 
further,  and  that  the  cancellation  was  complete  ;  but  here  there  is 
evidence,  that  he  intended  to  go  further,  and  that  he  was  only 
stopped  from  proceeding  by  an  appeal  made  to  his  compassion  by 
the  person  who  was  one  of  the  objects  of  his  bounty.  The  case  in 
Blackstone  is  very  distinguishable;  for  there  the  testator  com- 
pleted his  purpose,  although  the  will  was  not  destroyed.  I  see  no 
reason,  therefore,  for  disturbing  the  verdict. 

Rule  refused. 


ROBSON  V.  SPEARMAN  and  Another.— p.  493. 

A  warrant  for  the  commitmeDt  of  the  putative  father  of  a  bastard  child,  until  be  should 
pay  a  eum  due  for  the  maintainance  of  the  child  and  legal  accustomed  fees,  or  until  he 
should  be  otherwise  delivered  by  due  course  of  law,  is  bad,  the  magistrate  not  being 
authorized  under  49  6. 3,  c.  68,  s.  3,  to  make  such  a  warrant. 

The  declaration  stated  that  defendants  made  an  assault 
upon  the  plaintiff,  and  seized,  &c.,  and  imprisoned  him,  without 
reasonable  cause,  in  a  certain  gaol,  &c.,  for  six  days,  and  until 
he  paid  a  large  sum  of  money.  Plea,  not  guilty.  At  the  trial 
at  the  last  Spring  assizes  for  Northumberland,  before  Bayley,  J., 
it  appeared  that  the  plaintiff,  against  whom  a  regular  order  of 
filiation  had  been  previously  made,  had  been  committed  by  the 
warrant  of  the  defendant  Spearman,  who  was  a  magistrate,  for 
not  having  paid  the  arrears  due  under  that  order.     The  warrant 
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being  produced,  appeared  to  be  for  the  commitment  of  the  plain- 
tiff to  the  gaol  of  Morpeth,  until  he  should  pay  the  sum  due  and 
legal  accustomed  fees,  or  until  he  should  be  otherwise  delivered  by 
due  course  of  law.  The  plaintiff  having  been  imprisoned  six 
days,  paid  the  money,  and  was  discharged.  It  als6  appeared, 
that  the  notice  which  was  given  to  the  defendant  Spearman,  pur- 
suant to  the  statute  24  G.  2,  c.  44,  after  reciting  the  arrest  and 
imprisonment  of  the  plaintiff,  and  that  he  was  compelled  to  pay 
a  sum  of  money  in  order  to  obtain  his  discharge,  stated  that  a 
precept  called  a  latitat  would  be  issued  against  him  for  the  said 
unprisonment  and  sum  of  money.  It  was  contended  for  the 
defendants,  that  this  notice  was  insufficient;  but  the  learned 
Judge  overruled  this  objection,  and  being  also  of  opinion  that 
the  warrant  was  illegal,  inasmuch  as  by  the  49  G.  3,  c.  68,  s.  3, 
the  magistrate  was  empowered  only  to  commit  for  three  months, 
unless  the  money  be  sooner  paid  (whereas  here  the  commitment 
was  general,  being  until  he  should  pay  the  money),  he  directed 
the  jury  to  find  a  verdict  for  the  plaintiff  against  the  defendant 
Spearman.  The  other  defendant,  who  was  the  constable  who  exe- 
cuted the  warrant,  had  a  verdict.     And  now 

Cross^  Serjt.,  moved  to  enter  a  nonsuit.  Here  the  defendant 
was  discharged,  in  point  of  fact,  within  the  three  months  for 
which,  by  the  49  G.  3,  c.  68,  he  might  have  been  committed. 
If  he  had  been  detained  beyond  that  period  under  the  warrant, 
he  might  have  had  some  ground  for  the  action.  On  the  second 
point,  he  cited  Strickland  v.  TTard,  7  T.  R.  631.  Here  the 
notice  given  was  of  an  action  against  the  magistrate  alone,  and 
it  was  stated  to  be  for  the  said  imprisonment  and  sum  of  money. 
The  action  commenced  was  for  assault,  battery,  and  false  im- 
prisonment, and  was  a  joint  action  against  the  magistrate  and 
constable. 

Abbott,  C.  J.  I  am  of  opinion  that  the  warrant  in  this  case 
was  illegal,  not  being  such  as  the  justice  had  authority  to  make. 
It  was  fis  duty  to  have  pursued  the  words  of  the  statute  of  the 
49  G.  3,  c.  68.  If  he  had  so  done,  it  would  have  given  the  party 
committed  the  option  either  of  paying  tlie  money  or  of  staying 
three  months  in  prison,  and  being  thereby  altogether  discharged 
from  the  payment.  This  warrant  is  for  his  imprisonment  till  he 
shall  pay  the  money,  and  deprives  the  party  of  that  advantage. 
The  difference  is  a  most  material  one,  and  it  gives  the  party  com- 
mitted a  right  of  action  against  the  magistrate.  There  does  not 
appear  to  me  any  weight  in  the  other  objection.  The  only  ef- 
fect which  the  omission  of  any  mention  of  a  battery  in  the 
notice  could  produce,  would  be  to  prevent  the  plaintiff  at  the 
trial  from  giving  evidence  of  a  battery.  It  was,  however,  quite 
sufficient  to  apprise  the  ma^trate  of  the  nature  of  the  action 
abont  to  be  brought  against  him,  so  as  to  have  enabled  him,  if 
he  had  thought  proper,  to  have  tendered  amends.  I  can  see, 
therefore,  no  ground  for  disturbing  the  present  verdict. 

Rule  refused. 
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EDWARDS  V.  DICK.— p.  495. 

An  affidavit  to  hold  to  bail,  which  states  that  defendant  is  indebted  to  plaintiff 
as  drawer  of  a  bill  of  exchange,  is  not  sufficient,  unless  it  is  also  stated  that 
the  bill  is  due. 

F.  Pollock  had  obtained  a  rule  to  show  cause  why  the  bail- 
bond  given  to  the  sheriff  of  Middlesex  in  this  case,  should  not  be 
delivered  up  to  be  cancelled,  upon  the  defendant's  filing  common 
bail,  and  for  staying  the  proceedings.  The  affidavit  to  hold  to 
bail,  stated,  that  the  defendant  was  justly  and  truly  indebted  to 
the  plaintiff  in  the  sum  of  240?.^  as  drawer  of  a  bill  of  exchange, 
dated  December  1st,  1819,  drawn  by  the  defendants  on,  and  ac- 
cepted by  Lord  Rossmore ;  the  objection  was,  that  it  did  not 
state  that  the  bill  was  due. 

CrosB  now  showed  cause.  The  case  of.  Davison  v.  March,  1 
New  R.  157,  is  expressly  in  point;  and  the  case  of  Jackson  v. 
Yate^  2  M.  &  S.  148,  is  distinguishable,  on  the  ground  that  there 
the  defendant  was  the  maker  of  the  promissory  note,  so  that  it 
might  be  true  that  he  was  indebted  to  the  plaintiff,  although  the 
note  might  be  payable  at  a  future  day.  Here  the  defendant  is 
the  drawer  of  a  bill  of  exchange,  and  cannot,  therefore,  be  in 
debted,  unless  the  bill  be  due. 

Pollock,  contra,  observed,  that  the  case  of  Davison  v.  March 
was  an  extraordinary  decision,  and  had  never  been  recognised  in 
this  Court ;  and  that  in  Machu  v.  Fraserj  7  Taunt.  171,  the  au- 
thority of  that  case  had  been  much  broken  in  upon. 

Abbott,  C.  J.  We  think  that  it  would  be  better  to  lay  down 
a  general  rule  which  may  be  followed,  and  that  the  best  course 
will  be,  to  overrule  the  case  of  Davison  v.  March^  and  to  decide 
that  this  affidavit  to  hold  to  bail  is  not  sufficient,  because  it  does 
not  state  the  bill  of  exchange  to  have  become  due.  The  rule, 
tiierefore,  must  be  made  absolute. 

Rule  absolute. 


HORNCASTLE  and  Another  v.  FARRAN.— p.  497. 

Where  the  owner  oF  a  ship  having  a  lien  on  the  goods  until  the  delivery  of  ^ood  and  ap- 
proved billdfor  the  freight,  took  a  bill  of  exchange  in  payment,  and  though  he  objected 
to  it  at  the  time,  afierwatds  negotiated  it:  Held,  that  aoch  negotiation  amounted  to  an 
approval  of  the  bill  by  him,  and  that  it  was  a  reJintiuishment  of  his  lien  on  the  goods. 

Trover  for  goods.  Plea,  not  guilty.  At  the  trial  before  Ab- 
bott, C.  J.,  at  the  sittings  after  last  Michaelmas  term,  it  appeared 
that  the  defendant  was  the  secretary  of  the  East  India  Dock  Com- 
pany and  the  plaintiffs  were  the  owners  of  the  ship  Kingston. 
The  ship  had  been  chartered  by  them  on  a  voyage  to  the  East  In- 
dies and  back.  The  freighter,  Mr.  Campbell,  a  merchant  in  Lon- 
don, bound  himself  by  the  charterparty  to  pay  freight  in  the  fol- 
lowing manner :  viz.  421/.  in  cash  forthwith  on  the  day  of  the  clear- 
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ance  of  the  ship  outwards ;  421/.  on  that  same  day,  by  a  good  and 
approved  bill  at  six  months ;  a  further  sum  not  exceeding  1000/. 
for  charges,  &c.  to  be  paid  at  her  port  of  delivery  in  the  East  In- 
dies ;  a  further  sum  for  payment  of  wages  of  the  crew  on  her  ar- 
rival at  the  port  of  London,  and  the  remainder  thereof  to  be  paid 
by  a  good  and  approved  bill  or  bills  payable  in  London  at  three 
months  after  date  from  the  day  on  which  the  delivery  of  the  said 
homeward  cargo  shall  be  completed.  The  ship  completed  her 
voyage,  and  arrived  in  the  port  of  London,  and,  according  to  the 
regulations  usual  in  such  cases,  delivered  her  cargo;  which  was 
placed  part  in  the  East  India  Company's  warehouses,  and  part  in 
the  East  India  Dock  Company's  warehouses.  On  the  15th  Sep- 
tember, 1818,  a  notice  was  given  to  both  these  bodies  by  the  plain- 
tiffs not  to  deliver  the  goods  to  Campbell,  until  they  received  ad- 
vice that  the  freight  had  been  paid.  All  the  payments  during  the 
voyage,  including  the  payment  of  the  wages  of  the  crew,  were  du- 
ly made.  The  residue  of  the  freight  due  amounted  to  3273/.  75. 
id.  On  the  8th  October,  1818,  the  plaintiffs  received  a  bill  at  three 
months  of  1200/.  drawn  by  the  captain  of  the  ship  on  and  accepted! 
by  Campbell,  in  part  payment.  And  on  the  21st  October,  1818,  the 
balance  was  received  by  them  in  other  bills.  On  the  24th  October, 
they  sent  an  order  to  Campbell,  authorising  the  stop  on  the  goods 
in  the  East  India  Company's  warehouses  to  be  taken  off:  but,  at 
the  same  time,  refused  to  take  off  that  on  the  other  goods,  alleg- 
ing as  a  reason,  that  they  could  not  succeed  in  negotiating  the  bdl 
for  1200/.  dated  October  8th.  A  further  correspondence  took 
place,  but  the  plaintiffs  continued  to  refuse  to  take  off  the  stop  un- 
til Campbell  should  give  them  a  collateral  security  for  this  bill. 
Notwithstanding  this  refusal,  the  East  India  Dock  Company,  upon 
an  indemnity  being  given  to  them,  permitted  Campbell's  agent  to 
remove  the  goods.  It  appeared  that  all  the  bills  including  that 
for  1200/.  had  been  negotiated  by  the  plaintiffs.  The  lord  Chief 
Justice,  at  the  trial,  held,  that  this  circumstance  put  an  end  to  the 
plaintiflPs  lien  on  the  goods,  and  directed  a  nonsuit,  Scarlett^  in  last 
Hilary  term,  having  obtained  a  rule  nisi  to  set  this  nonsuit  aside, 
and  for  a  new  trial, 

Marryat  (and  Chimey  was  with  him)  showed  cause.  The  ne- 
gotiation of  the  bills  was  a  relinquishment  of  the  lien  of  the  plain- 
tiffs, supposing  one  even  to  have  existed,  because,  otherwise,  the 
plaintiffs  would  make  Campbell  liable  to  pay  the  bills  to  the  hold- 
ers, without  giving  him  the  power,  by  the  sale  of  the  goods,  to 
provide  for  the  payment.  And  there  was  no  special  agreement ; 
for  Campbell  did  not,  as  it  appears,  even  know  that  the  bills  had 
been  negotiated.  But,  secondly,  there  was  no  lien  at  all  in  thin 
case.  The  clause  in  the  East  India  Dock  Company's  act  states* 
54  G.  3,  c.  228,  s.  18,  ^'  That  all  such  wares  and  merchandises 
landed  and  warehoused  under  the  provisions  of  this  act,  shall, 
when  80  landed  and  warehoused,  continue  subject  or  liable  to 
sach  and  the  same  claim  for  freight  as  such  goods,  &c.,  respect- 
ively were  snbiect  or  liable  to  whilst  the  same  were  on  board  such 
Bhips,  and  before  the  landing  thereof."     Here,  however,  by  the 

VOL,  V.  87  2  B 
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charter-party,  the  plaintiffs  had  no  right  to  require  any  bills  to 
be  given  till  after  the  complete  delivery  of  the  homeward  cargo. 
Then,  if  so,  they  never  had  a  lien  on  the  goods  whilst  on  board 
the  ship.  And,  if  so,  the  act  gives  them  none  whilst  in  the  ware- 
house of  the  East  India  Dock  Company.  And  he  cited  Saville 
v.  Campion,  2  S.  &  A.  503. 

Scarlett  and  Chitty,  contra.  The  acts  are  to  be  concurrent, 
and  the  plain  meaning  of  the  charter-party  is,  that  the  goods 
shall  be  delivered  on  the  giving  of  good  and  approved  bills ;  and 
so  it  was  ruled  in  the  case  of  Tate  v.  Meek,  Easter  term  1818, 
in  the  Common  Pleas,  upon  a  charter-party  similar  to  the  present. 
There  was,  therefore,  a  lien  originally  on  the  goods.  Then  the 
only  material  question  is,  has  that  lien  been  relinquished  ?  That 
depends  on  this,  whether  this  bill  for  1200^.  can  be  considered  as 
a  good  and  approved  bill.  On  the  24th  October  the  plaintiffs 
distinctly  objected  to  it,  and  on  that  express  ground  refused  to 
give  up  their  lien.  Then,  can  the  subsequent  negotiation  make 
any  difference  ?  If  the  bill  is  not  to  be  negotiated,  neither  party 
gains  any  advantage.  The  bill  is  given  for  the  purpose  of  nego- 
tiation ;  and  if  negotiated  after  having  been  objected  to,  it  is  still 
not  an  approved  bill.  Until  an  approved  bill  be  given,  the  lien 
continues.  In  the  case  of  stoppage  in  transitu,  that  right  is 
not  lost  by  the  acceptance  and  negotiation  of  a  bill  for  the  amount 
due. 

Abbott,  C.  J.  In  the  present  case,  it  appeared  that  Campbell 
had  a  right  to  the  delivery  of  the  goods,  upon  his  giving  good  and 
approved  bills  for  the  freight  to  the  owners  of  the  ship.  Now,  in 
order  to  obtain  possession,  he  does  deliver  to  them  the  bill  in  ques- 
tion ;  and,  upon  their  expressing  their  disapprobation  of  it,  he  ac- 
cedes to  it,  and  at  first  acquiesces  in  their  retaining  possession  of 
the  goods.  That,  however,  was  done  in  ignorance  of  the  fact  of 
their  having  at  that  time  negotiated  the  bill.  I  thought,  at  the 
trial,  that  the  negotiation  of  the  bill  was  to  be  taken  as  against  the 
party  negotiating  it,  as  an  approbation  of  the  bill  by  him ;  and 
that  the  owners  of  the  ship  having,  by  this  act,  declared  their  ap- 
probation of  the  bill  in  question,  had  lost  their  lien  on  the  goods. 
I  am  still  of  the  same  opinion,  and  I  think,  therefore,  the  nonsuit 
was  right,  and  that  this  rule  ought  to  be  discharged. 

Bayley,  J.  I  am  also  of  opinion,  that  the  nonsuit  in  this  case 
was  right.  It  appears  that  Campbell  having  given  the  bill  in  ques- 
tion, the  owners  of  the  ship  expressed  their  disapprobation  of  it. 
In  consequence  of  this,  the  stop  which  had  been  placed  upon  the 
goods  in  the  East  India  Company's  warehouse  continued,  and  it 
became  necessary  for  Campbell,  if  he  wished  to  get  it  removed,  to 
give  another  bill.  Under  these  circumstances,  however,  the  own- 
ers chose  to  negotiate  the  original  bill.  Now,  if  Campbell  had  con- 
sented expressly  to  this  negotiation,  and  yet  had  agreed  that  the 
plaintiffs  should  retain  their  lien  on  die  goods,  he  would,  of  couise, 
have  been  bound  by  that  agreement ;  but  that  was  not  the  case ; 
and  if  the  plaintiffs  negotiated  the  bill  without  such  express  con- 


501]  3  Barnewall  &  Alderson.  291 

sent  on  his  part,  it  seems  to  me,  that  they  gave  up  their  lien  on  the 
goods.  If  we  were  to  hold  otherwise  the  consequence  would  be 
this,  that  Campbell  would  be  prevented  from  obtaining  his  goods, 
m  order  to  enable  him  to  take  up  the  bill,  and  yet  he  might  be  ar- 
rested on  it,  and  compelled  to  pay  it.  That  would  be  a  great  in- 
convenience and  hardship,  and  one  which  ought  not  to  be  imposed 
upon  him  without  his  express  consent.  I  think,  therefore,  that  as 
soon  as  this  bill  was  negotiated  by  the  plaintiffs,  their  lien  on  the 
goods  was  given  up.     The  nonsuit,  therefore,  was  right. 

HoLROYD,  J.  I  am  of  the  same  opinion.  The  plaintiffs,  in  this 
case,  acted  on  the  bill  as  their  own,  by  their  first  accepting,  and 
afterwards  negotiating  it.  They  ought,  if  they  disapproved  it, 
to  have  given  it  back  to  Campbell.  As  to  their  having  objected 
to  it,  I  do  not  place  much  reliance  upon  that ;  for,  though  they 
objected  to  it  in  words,  they  approved  it  by  their  act ;  for,  by  ne- 
gotiating it,  they  put  it  out  of  their  power,  afterwards,  to  return  it 
to  Campbell.  1  am,  therefore,  of  opinion,  that  they  had  no  further 
lien  upon  the  goods,  and  that  the  nonsuit  was  right. 

Best,  J.,  concurred. 

Rule  discharged. 


PIGGOTT  V.  WILKES.— p.  502. 

Hifi  sheriff  liavingf  within  a  liberty  where  particular  officers  had  the  exclusive  privilege 
of  executing  all  proceseesi  arrested  a  defendant  upon  a  ca.  sa.  in  which  there  was  not 
any  non.omittoe  clause,  suffered  him  to  go  at  large  before  his  removal  from  the  liberty* 
Held,  that  he  was  liable  in  an  action  for  an  escape. 

Declaration  in  debt  against  the  sheriff  of  Essex  for  an  escape. 
Plea,  nil  debet.  At  the  trial,  before  Garrow,  Baron,  at  the 
last  Spring  assizes  for  the  county  of  Essex,  it  appeared,  that  the 
sheriff  had  taken  the  party  in  execution,  within  the  borough  of 
Maiden,  upon  a  ca.  sa.,  in  which  there  was  not  any  non  omittas 
clause.  In  that  place,  by  charter,  the  mayor,  &c.,  of  the  borough 
claimed  the  exclusive  privilege  of  executing  all  process ;  and  the 
defendant  in  the  original  action,  escaped  before  he  had  been 
removed  from  Maiden.  Upon  these  facts,  it  was  contended  at 
the  trial,  that  as  the  sheriff  bad  no  right  to  arrest  the  party 
within  a  privileged  place,  the  arrest  was  bad,  and  consequently, 
that  there  could  be  no  action  for  an  escape.  1?he  learned  Judge 
reserved  the  point,  and  the  jury  found  a  verdict  for  the  plaintiff. 

Walford  now  moved  to  enter  a  nonsuit.  The  sheriff  was  not 
authorized  to  arrest  the  party  within  the  borough  of  Maiden. 
The  arrest  itself,  therefore,  was  unlawful,  and  he  thereby  sub- 
jected himself  to  an  action,  at  the  suit  of  the  defendant  in  the 
original  action,  as  well  as  of  the  mayor  of  the  liberty.  The 
sheriff,  at  all  events,  cannot  be  liable  for  Suffering  a  party  to 
escape,  whom  he  ought  never  to  have  taken  into  custody,  and 
who  actually  escaped  before  he  had  been  removed  from  the 
privileged  place. 

Abbott,  C.  J.    The  arrest  was  not  wrongful,  as  against  the 
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defendant  in  the  original  action,  although  it  was  wrongful  as 
against  the  bailiff  of  the  liberty :  and  although  the  sheriff  might 
have  thereby  subjected*  himself  to  an  action  at  the  suit  of  the 
latter.  In  cases  of  arrests  by  the  sheriff  within  the  verge  of  the 
palace,  he  is  in  contempt  unless  he  has  the  leave  of  the  Board 
of  Green  Cloth ;  the  arrest,  however,  is  not  therefore  void,  (a)  I 
am  of  opinion,  that  in  this  case,  the  sheriff  having  once  taken 
the  party,  was  bound  to  keep  him  in  custody,  and  that  conse- 
quently he  is  liable  in  this  action. 

Rule  refused. 

(a)  Vide  FUzpairiek  t.  KeUy,  M.  22  G.  8,  B.  B.,  cited  in  argument  in  Rez  t. 
Stobbt,  8  Term.  Bep.  740. 


WRIGHT  V.  CLEMENTS.— p.  503. 

Declaration  stated  that  defendant  published  a  libel,  containing  false  and  scandalous  mat- 
ten  concerning  the  plaintiff,  in  substance  as  follows ;  and  then  set  out  the  libel  with 
innuendoes :  Held,  that  this  was  bad  in  arrest  of  judgment. 

Declaration  stated,  that  defendant  contriving,  &c.  falsely,  &c. 
did  publish,  and  did  cause  and  procure  to  be  published,  a  certain 
false,  scandalous,  malicious,  and  defamatory  libel,  in  the  form  of 
a  statement,  purporting  to  be  written  by  one  William  Cobbett,  of 
and  concerning  the  plaintiff,  containing,  amongst  other  things, 
certain  false,  scandalous,  malicious,  defamatory,  and  libellous  mat- 
ters of  and  concerning  the  said  plaintiff,  in  substance^  as  follows ; 
that  is  to  say :  it  then  proceeded  to  set  out  the  libel  with  innuen- 
does. The  plaintiff  having  obtained  a  verdict  for  500/.  damages, 
at  the  Middlesex  sittings  after  last  Michaelmas  term,  before  Ab- 
bott, C.  J.,  a  rule  was  obtained  in  Hilary  term  for  arresting  the 
judgment,  on  the  ground  that  the  declaration  was  defective  in  sta- 
ting the  libel  to  be  set  out  in  substance  only,  and  not  according  to 
the  tenor.     And  now 

Scarletty  Denman^  and  Chitty^  showed  cause.  This  rule  was 
obtained  on  the  authority  of  the  case  of  Neuron  v.  Stubbs,  2 
Show.  435,  3  Mod.  71.  There  the  declaration  stated  the  words 
spoken  to  be  to  the  effect  following,  and  that  was  held  to  be  bad 
in  arrest  of  judgment.  That  case,  however,  does  not  apply  to 
the  present ;  for  taking  the  whole  declaration  together,  it  ap- 
pears that  the  very  words  of  the  libel  are  set  out,  for  there  are 
innuendoes  which  would  be  unnecessary,  if  the  declaration  pur- 
ported to  set  out  only  the  substance  or  effect.  It  is  sufficient,  at 
all  events,  after  verdict,  if  the  declaration  imports  to  set  out  the 
substantial  matter  of  the  libel.  In  the  QtLeen  v.  Drahe^  3  Salk. 
225,  Holt,  C.  J.,  says,  "  a  libel  may  be  described  either  by  the 
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sense  or  by  the  words,  and  therefore  an  information  charging  that 
the  defendant  made  a  writing  containing  such  words,  is  good,  and 
in  such  a  case  a  nice  exactness  is  not  required,  because  it  is  only 
a  description  of  the  sense  and  substance  of  the  libel.'*  That  is 
an  authority  to  show  that  it  is  suflScient  to  set  out  the  substance 
of  the  libel.  In  The  King  v.  Bear,  2  Salk.  417,  1  Ld.  Raym. 
414,  S.  C,  the  declaration  purported  to  set  out  the  libel  according 
to  the  tenor  and  effect  following,  and  it  was  held  that  although 
the  words  to  the  effect  following,  of  themselves  might  be  bad, 
yet  that  coupled  with  the  word  tenor,  which  imported  a  literal 
copy,  they  might  be  rejected.  It  is  not,  however,  necessary  to 
set  out  the  literal  copy  of  a  libel,  for  the  variance  of  a  letter  not 
altering  the  sense  is  immaterial,  and  that  shows  that  it  is  sufficient 
to  set  out  the  substance  of  the  libel.  Admitting  it,  however,  to 
be  necessary  to  give  in  evidence  the  precise  words  of  the  libel, 
it  is  sufficient,  after  verdict,  that  it  should  be  so  stated  on  the 
record  that  there  is  no  positive  repugnancy  between  the  mode 
of  stating  it,  and  the  necessity  of  proving  the  precise  words. 
Now  there  is  nothing  in  the  words  "  in  substance  as  follows," 
wKich  dispenses  with  the  necessity  of  proof  of  the  very  words  of 
the  libel ;  for  the  innuendoes  show  that  the  plaintiff  undertakes  to 
prove  the  precise  words.  In  the  course  of  the  argument,  they 
cited  Wood  v.  Brown^  1  Marsh.  522,  6  Taunt.  169,  and  Rex  v. 
Leefe,  2  Campb.  138. 

Plattj  contra.  The  words  "in  substance  as  follows,"  form 
a  material  part  of  the  description  of  the  libel,  and  cannot,  there- 
fore, be  rejected.  In  actions  for  oral  or  written  slander,  it  is  not 
sufficient  to  set  out  the  substance,  but  the  very  words  must  be 
stated  upon  the  record,  in  order  that  the  Court  may  judge  whether 
they  be  actionable  or  not ;  if  it  were  sufficient  to  set  out  the  sub- 
stance, the  verdict  of  the  jury  would  be  conclusive  upon  that 
point,  and  the  party  would  be  deprived  of  his  writ  of  error.  In 
Zenobio  v.  Aztell,  6  T.  R.  162,  it  was  held  to  be  insufficient  in 
an  action  for  a  libel  written  in  a  foreign  language,  to  set  out  the 
translation,  which,  if  correct,  however,  would  have  contained  the 
substance  of  the  libel.  Cook  v.  Cox,  3  M.  &  S.  110,  is  precisely 
in  point.  The  declaration  there  stated  that  the  defendant  ac- 
cused the  plaintiff  of  being  in  insolvent  circumstances,  without 
setting  out  the  words,  and  the  Court,  upon  argument,  held  it  to 
be  bad,  after  verdict,  upon  principle  and  authority.  This  declara- 
tion cannot  be  supported. 

Abbott,  C.  J.  I  am  of  opinion,  that  in  this  case  the  objection 
must  prevail,  and  that  the  judgment  must  be  arrested.  In  actions 
for  libel,  the  law  requires  the  very  words  of  the  libel  to  be  set  out 
in  the  declaration,  in  order  that  the  court  may  judge  whether  they 
constitute  a  ground  of  action ;  and  unless  a  plaintiff  professes  so 
to  set  them  out,  he  does  not  comply  with  the  rules  of  pleading. 
The  ordinary  mode  of  doing  this,  is  to  state,  that  defendant  pub- 
lished, of  and  concerning  the  plaintiff,  the  libellous  matters,  to  the 
tenor  and  effect  following.  In  that  case  the  word  "  tenor"  governs 
the  word  "  effect,"  and  binds  the  party  to  set  out  the  very  words 
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of  the  libel.  There  is  another  mode  of  doing  it,  by  stating  that 
defendant  published  the  libellous  matters  following ;  that  is  to  say. 
And  in  this  case,  also,  it  is  understood,  that  the  very  libel  is  set 
out.  Here,  however,  more  words  have  been  introduced  into  the 
declaration,  and  the  question  is,  whether  the  additional  words  have 
not  varied  the  sense.  The  allegation  here,  which  has  departed 
from  the  common  form  of  the  precedents,  is,  that  the  defendant 
published  certain  libellous  matter,  in  substance  as  follows.  Now 
the  question  is,  whether  the  words  "  in  substance,"  do  not  ^ve  a 
different  meaning  to  the  passage  which  follows.  It  seems  to  me 
that  they  do  ;  for  we  are  to  understand  these  words  in  their  ordi- 
nary sense.  Suppose  a  person  were  to  say,  I  have  read  a  book 
concerning  certain  interesting  historical  questions,  in  which  is  con- 
tained a  passage,  in  substance  as  follows  ;  no  man  would  under- 
stand him  to  be  about  to  repeat  the  very  words  of  the  passage,  but 
only  that  he  was  about  to  give  an  abstract  of  it.  So  it  is  that  I 
understand  this  declaration.  It  is  true,  that  in  pleading,  many 
words  have  obtained  an  appropriate  and  technical  sense,  different 
from  their  popular  meaning  ;  and  if  that  had  been  the  case  with  the 
words  "  in  substance,"  it  might  have  varied  the  present  question : 
but  it  is  not  so,  and  those  words  must,  therefore,  be  understood  in 
their  ordinary  sense.  I  think,  therefore,  that  the  plaintiff  in  his 
declaration,  not  having  professed  to  set  forth  the  very  words  of  the 
libel,  but  only  their  substance  and  effect,  and,  as  it  were,  a  sort  of 
abstract  of  them,  the  judgment  must  be  arrested.  It  is  of  great 
importance  to  follow  the  ancient  form  of  precedents ;  for  if  we  de- 
part from  them  in  one  instance,  one  deviation  will  naturally  lead 
to  another,  and,  by  degrees,  we  shall  lose  that  certainty  which  it 
is  the  great  object  of  our  system  of  law  to  preserve. 

Bayley,  J.  I  am  of  the  same  opinion.  A  defendant,  in  a  case 
like  this,  has  a  right  to  expect  that  the  plaintiff,  in  his  declaration, 
will  set  out  the  very  words  used,  or  so  much  of  them  as  he  means 
to  rely  upon  ;  and  the  usual  mode  of  doing  this  has  been  already 
stated  by  my  lord  Chief  Justice.  The  word  "  tenor"  has,  in  law, 
a  peculiar  and  technical  sense,  and  the  distinction  between  it  and 
"  substance"  isdistinctly  pointed  out  by  Buller,  J.,  in  Bex  v.  Jtfay, 
Dougl.  193,  where  he  says,  that  "  the  word  tenor  has  so  strict  and 
technical  a  meaning,  as  to  make  it  necessary  to  recite  verbatim ; 
but  that  by  the  expression,  "  manner  and  form  following,"  used 
in  that  case,  nothing  more  than  a  substantial  recital  was  requisite." 
Here  it  is  stated,  that  defendant  published  certain  false  and  libel- 
lous matters,  in  substance  as  follows ;  the  latter  words,  therefore, 
qualify  those  which  precede,  and  would  let  the  party  in  at  nisi  prius 
to  looser  proof  than  would  have  been  required  in  case  the  decla- 
ration had  stated  the  libel  verbatim.  Then,  if  the  law  requires  the 
libel  itself  to  be  stated,  how  can  a  declaration  be  sufficient  which 
states  the  libel  in  substance  only  ?  For  two  statements,  which  may 
differ  in  words,  may  agree  in  substance.  Besides,  if  it  be  sufficient 
to  set  out  a  libel  in  substance,  who  is  to  decide  whether  it  is  proved, 
the  judge  or  the  jury  }    And  if  they  differ,  the  defendant  might  be 
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deprived  of  the  judgment  of  the  court  out  of  which  the  record 
comes.  I  think,  therefore,  that  if  we  were  to  hold  this  declaration 
sufficient  we  should  relax  the  strictness  of  proof  at  present  required, 
and  depart  from  the  unvaried  course  of  all  the  precedents.  The 
judgment,  therefore,  must  be  arrested. 

HoLROYD,  J.  I  am  of  the  same  opinion.  The  old  form  of  de- 
claring was,  to  state  the  libel  "  according  to  the  tenor  and  effect 
following,"  or,  "  according  to  the  tenor  following."  And  the  law 
attaches  a  technical  meaning  to  the  word  "  tenor,"  as  signifying 
either  an  exact  copy  or  a  statement  of  the  libel  verbatim.  If  the 
usual  mode  be  not  followed,  but  new  words  substituted  for  these 
expressions,  the  court  must  understand  those  new  words  accord- 
ing to  their  popular  and  ordinary  sense.  And  considering  this  case 
in  that  way,  the  words  "  in  substance,"  mean  not  a  literal  copy 
of  the  libel,  but  only  the  general  import  and  effect  of  it.  Now 
where  a  charge,  either  civil  or  criminal,  is  brought  against  a  de- 
fendant, arising  out  of  the  publication  of  a  written  instrument,  as 
is  the  case  in  forgery  or  libel,  the  invariable  rule  is,  that  the  instru- 
ment itself  must  be  set  out  in  the  declaration  or  indictment ;  and 
the  reason  of  that  is,  that  the  defendant  may  have  an  opportunity, 
if  he  pleases,  of  admitting  all  the  facts  charged,  and  of  having  the 
judgment  of  the  court,  whether  the  facts  stated  amount  to  a 
cause  of  action,  or  a  crime.  For  it  is  clear  that  when  it  can  be 
shown  distinctly  what  the  instrument  is  upon  which  the  whole 
charge  depends,  that  instrument  must  be  shown  to  the  court,  in 
order  that  they  may  form  their  judgment.  A  defendant  is  not 
bound  to  put  the  question  as  a  combined  matter  of  law  and  fact  to 
the  jury,  but  has  a  right  to  put  it  as  a  mere  question  of  law  to  the 
court.  This  mode  of  declaring  would  not  only  deprive  him  of 
that  advantage  but  also  of  his  writ  of  error ;  and  it  would  make 
the  verdict  of  a  jury  binding  in  cases  where  it  ought  not  to  be  so. 
For  if  the  jury  find  the  verdict  that  the  libel  proved  was  in  sub- 
stance the  same  as  the  charge  in  the  declaration,  contrary  to  the 
opinion  of  the  judge,  that  would  be  binding  upon  the  parties,  and 
the  defendant  could  bring  no  writ  of  error,  even  although  the  whole 
might  be  a  question  of  law.  I  think,  therefore,  that  this  declaration 
is  bad,  and  that  the  judgment  must  be  arrested. 

Rule  absolute.* 
*BcsT,  J.,  waa  absent  at  the  Old  Bailey. 


The  KING  V.  Sir  FRANCIS  WILLES,  Knt.— p.  510. 

A  oopyhold  of  inheritance  is  not  forfeited  by  a  conviction  of  felony  without  attainder 
onieas  there  be  a  special  cuaiom  in  the  manor. 
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In  Trinity  term  last,  this  court,  on  the  application  of  Samuel 
Wells,  granted  a  rule,  calling  on  the  defendant  as  lord  of  the 
manor  of  Biggleswade,  in  the  county  of  Bedford,  to  show  cause 
why  a  writ  of  mandamus  should  not  issue  directed  to  him,  com- 
manding him  to  admit  the  said  Samuel  Wells  to  certain  copyhold 
tenements,  parcel  of  the  said  manor,  on  the  surrender  of  William 
Studman,  late  tenant  thereof.  On  showing  cause,  the  court  en- 
larged the  rule,  until  Michaelmas  term  last,  with  liberty  for  the 
parties  to  state  a  special  case,  which  was  as  follows :  William 
Studman,  on  the  15th  of  October,  1818,  when  he  committed  the 
offence  of  which  he  was  convicted  as  hereinafter  mentioned,  was 
seised  in  fee  at  the  will  of  the  lord,  according  to  the  custom  of 
the  manor,  of  certain  copyhold  messuages  and  tenements,  cus- 
tomary tenements  of  the  manor  of  Biggleswade,  in  the  county  of 
Bedford.  After  the  said  William  Studman  had  committed  such 
offence,  viz.  on  the  28th  October,  1818,  the  above-named  Samuel 
Wells  bona  fide  contracted  and  agreed  with  the  said  William 
Studman  to  purchase  from  him  the  said  premises  for  the  sum  of 
700/.,  and  on  the  2d  of  November  following,  the  premises  were 
duly  surrendered  by  the  said  William  Studman  to  the  lord  of  the 
said  manor,  to  the  use  and  behoof  of  the  said  Samuel  Wells,  his 
heirs  and  assigns.  At  -the  General  Quarter  Sessions  of  the 
peace  for  the  county  of  Hertford,  held  on  the  19th  of  October, 

1818,  one  Thomas  Halworth  was  convicted  for  feloniously  steal- 
ing on  the  16th  of  October,  in  the  same  year,  two  bushels  of  fine 
pollard  of  the  value  of  16«.,  and  two  bushels  of  coarse  pollard, 
of  the  value  of  5«. ;  and  afterwards,  at  the  General  Quarter  Ses- 
sions for  the  county  of  Bedford,  held  on  the  13th  day  of  January, 

1819,  the  said  William  Studman  was  indicted  for  feloniously  re- 
ceiving, on  the  said  15th  day  of  October,  1818,  the  said  two 
bushels  of  fine  pollard,  and  the  said  two  bushels  of  coarse  pollard, 
knowing  the  same  to  have  been  feloniously  stolen,  upon  which 
indictment  the  said  William  Studman  was  convicted.  Where- 
upon judgment  was  given  against  him,  that  he  should  be  trans- 
ported for  the  term  of  fourteen  years,  to  such  parts  beyond  the 
seas  as  his  majesty,  by  and  with  the  advice  of  his  privy  council, 
should  think  proper  to  order.  The  record  of  William  Studman's 
conviction  did  not  state  that  he  prayed  the  benefit  of  the  statute ; 
and  on  reference  to  the  clerk  of  the  peace,  it  appeared  that  the 
prisoner  did  not  perform  that  ceremony.  No  prosecution  or  pro- 
ceedings were  depending  against  the  said  William  Studman,  at 
the  time  when  he  surrendered  the  said  tenements  and  premises 
as  aforesaid.  The  manor  of  Biggleswade  formerly  belonged  to 
the  crown,  until  it  was  purchased  by  the  present  Lord  Sir 
Francis  Willes,  knt.,  under  the  42  G.  3,  c.  116.  It  did  not  ap- 
pear by  the  court  rolls  of  the  said  manor,  or  otherwise,  that  any 
case  at  all  similar  to  the  present  ever  before  occurred  within  the 
said  manor,  nor  was  there  any  special  custom  within  the  said 
manor  respecting  forfeitures  for  felony  or  crime.  The  question 
for  the  opinion  of  the  court  was,  whether  the  said  Samuel  Wells 
was  entitled  to  the  said  estates,  and  to  be  admitted  thereto ;  or, 
whether  the  same  were  forfeited  by  the  commission  of  the  said 
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offence  to  the  lord  of  the  manor.  If  the  court  were  of  opinion, 
that  the  said  Samuel  Wells  was  entitled  to  the  said  estates,  then 
a  mandamus  was  to  be  issued  commanding  the  lord  of  the  said 
manor  to  admit  the  said  Samuel  Wells  to  the  same.  . 

Chitty^  in  support  of  the  rule,  contended  that  in  the  present 
case  there  was  not  a  suflScient  ground  of  forfeiture :  for  unless 
there  be  judgment  of  attainder  there  is  no  forfeiture.  In  Jory 
V.  Paioley^  1  Lev.  263,  this  very  question  was  considered.  There 
a  copyholder  of  inheritance  was  convicted  of  felony,  and  had  his 
clergy  allowed  before  attainder ;  and  the  court  were  strongly  in- 
clined to  hold,  that  without  a  special  custom  it  was  no  forfeiture. 
It  does  not  appear  that  that  case,  which  on  the  importunity  of 
counsel  was  ordered  to  be  argued  again,  ever  came  on  a  second 
time,  which  probably  was  because  the  opinion  expressed  by  the 
court  was  acquiesced  in  afterwards.  And  the  same  opinion  is 
also  expressed  in  the  first  point  in  Lord  Gornwallis's  case,  2 
Ventr.  88,  where  it  is  said  that  the  court  seemed  to  be  of  opinion, 
that  no  seizure  could  be  till  attainder  without  special  custom. 
In  Com.  Dig.  tit.  Copyhold,  M.  1,  this  is  laid  down  as  clear  law. 
In  Hawkins  PL  Cor.  lib.  2,  c.  49,  s.  7,  it  is  said  that  "  by  force 
of  a  special  custom,  a  copyhold  of  inheritance  may  be  forfeited 
by  an  attainder,  or  conviction,  of  treason,  or  felony,  and  by  cus- 
tom, even  without  a  conviction.  Also,  it  seems  the  stronger 
opinion,  that  it  shall  be  forfeited  by  an  attainder  of  treason  or 
felony,  of  common  right,  without  any  special  custom,  but  not  by 
a  conviction  only ;"  and  in  support  of  this  doctrine,  in  addition 
to  other  cases,  he  cites  2  Keb.  451.  In  Watkins  on  Copyholds, 
p.  325,  the  reason  given  for  it  is,  because  the  copyholder,  by  an 
attainder  of  treason  or  felony,  loses  his  capacity  to  enjoy  land. 
Now,  in*  the  present  case,  it  appears  that  Studman  was  convicted 
under  5  Ann.  c.  21,  of  receiving  stolen  goods.  By  3  and  4  W. 
k  M.  c.  9,  such  offenders  were  made  accessaries  after  the  fact ; 
and  by  5  Ann.  c.  21,  s.  5,  it  was  enacted  that  they  should  suffer 
death  as  a  felon  convict;  and  by  4  G.  1,  c.  11,  s.  1,  they  may 
be  transported  for  fourteen  years.  Now,  the  benefit  of  clergy 
not  being  taken  away,  the  judgment  of  death,  without  which 
there  can  be  no  forfeiture,  was  not  passed.  The  effect  of  benefit 
of  clergy  is  stated  by  Lord  Hale  to  be  this,  that  presently  upon" 
the  burning  in  the  hand  he  ought  to  be  restored  to  the  possession 
of  his  lands,  and  from  thenceforth  to  enjoy  the  profits  thereof,  2 
Hale  P.  C.  389;  and  4  Black,  p.  373,  is  to  the  same  effect.  If, 
then,  by  the  allowance  of  clergy,  he  is  restored  to  his  capacity 
of  holding  land,  the  reason  for  the  forfeiture  fails.  It  is  true, 
that  it  is  not  stated  in  the  case  that  the  ceremony  of  praying  the 
benefit  of  clergy  was  performed :  but  that  is  not  necessary  ;  for 
it  is  laid  down  in  2  East  P.  C.  744,  that  in  grand  larceny,  the 
party  must  pray  the  benefit  of  the  statute ;  and  the  same  doctrine 
is  to  be  found  in  Rex  v.  Johnson^  3  M.  &  S.  549,  and  in  Ea7n' 
left  V.  Hamlen,  1  Buls.  190.  Besides,  it  is  for  the  other  side  to 
show  affirmatively  that  sentence  of  death  was  passed,  in  order  to 
establish  the  forfeiture;  for  a  forfeiture  being  odious,  proof  must 
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be  given  in  order  to  establish  it.     Doe  an  dem.  Tarrant  v.  Set- 
Iter,  3  T.  R.  162. 

Puller^  contra.  All  the  authorities  upon  this  subject  have 
been  cited,  and  there  is  none  in  which  the  point  has  been  de- 
cided ;  for  Jory  v.  Pawly  was  never  adjudged,  nor  was  any 
decided  opinion  pronounced  in  Lord  Gornwallis's  case.  That 
being  so,  the  Court  are  to  determine  whether  upon  principle  such 
a  decision  ought  to  be  made.  Here  a  conviction  has  taken  place, 
and  it  is  not  stated  that  clergy  was  allowed. 

Abbott,  C.  J.  The  rule  for  a  mandamus  must  be  made  ab- 
solute. The  authority  of  Lord  Hale  is  strong  upon  the  subject. 
There  can  be  no  forfeiture  of  freehold  without  attainder,  and  bo 
it  was  held  in  Steven's  case,  Cro.  Car.  566.  Then,  if  so,  how 
can  there  be  a  forfeiture  of  copyhold  before  attainder,  without  a 
special  custom  ?  There  is  no  such  custom  stated  in  this  case ; 
and  therefore  there  was  no  forfeiture,  and  the  party  is  entitled 
to  be  admitted. 

Rule  absolute  for  a  mandamus. 


BRANDON  V.  HENRY.— p.  514. 

Practice. 

Campbell  had  obtained  a  rule  nisi  for  setting  aside  the  judgment 
of  non  pros.,  signed  in  this  case,  for  irregularity.  The  defendant 
having  been  arrested  on  a  bill  of  Middlesex,  on  22d  of  November, 
special  bail  were  put  in  in  Michaelmas  term,  and  were  perfected 
in  Hilary  term.  Judgment  of  non  pros,  was  signed  in  Hilary 
vacation. 

Tindal  showed  cause,  and  contended,  that  bail  added  to  other 
bail,  taken  on  or  before  the  continuance  day,  were  to  be  considered 
as  bail  of  the  preceding  term.  And  he  referred  to  Tidd's  prac- 
tice, 270, 6th  edition.  In  this  case,  therefore,  the  plaintiff  ought  to 
have  declared  in  Hilary  term,  and  the  judgment  of  non  pros,  was 
regular. 

Campbell,  contra,  was  stopped  by  the  court. 

Per  Curiam,  The  true  construction  of  the  statute  13  Car.  2, 
St.  2,  c.  2,  s.  3,  would  be,  that  even  if  the  bail  were  entered  as  of 
the  preceding  term,  the  defendant  would  not,  in  such  a  case  as  this, 
be  entitled  to  judgment  of  non  pros.  But,  in  fact,  the  practice  is 
otherwise.  For  although  bail  added  and  justified  in  vacation  are 
entitled  as  of  the  preceding  term,  yet  bail  acknowledged  and 
justified  in  a  subsequent  term  are  not  entered  as  of  the  preceding 
term,  even  where  substituted  for  other  bail  put  in  of  the  preceding 
term.  Here  the  plaintiff  w^as  guilty  of  no  laches,  in  not  declaring 
in  Michaelmas  term,  as  the  defendant  was  not  then  fully  in 
court. 

Rule  absolute.* 

*  Vide  Rolleston  y.  Scott,  5  T.  R.  372. 
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STUBBS  V.  PARSONS.— p.  516. 

A  plea  in  bar  in  replevin  stated,  that  divera  sums  of  money  amounting  to  a  certain  sum 
had  been,  from  time  to  time,  duly  assessed  and  rated  upon  the  premises  for  land-tax, 
and  from  time  to  time  paid  by  the  plaintiff,  wherefore  he  deducted  the  said  sum,  being 
the  amount  of  the  tax  which  defendant,  as  landlord,  was  liable  to  bear  in  respect  of  the 
rent:  Held,  that  this  plea  was  bad,  for  not  stating  the  specific  periods  for  ^hich  the 
respective  sums  were  assessed  or  paid,  and  in  not  stating  that  the  payment  was  made 
after  the  rent  distrained  for  had  accrued,  or  was  accruing. 

In  replevin  for  taking  the  plaintiff's  goods  in  his  dwelling-house, 
the  defendant  made  cognizance  as  bailm,  of  J.  Wood  and  Richard 
V.  Duny,  under  a  demise  at  220/.  rent  pa3rable  quarterly,  for  55/. 
for  a  quarter's  rent  due  25th  March,  1819,  The  plaintiff  pleaded, 
as  to  the  sum  of  52/.  14s.  3c/.,  parcel  of  the  said  rent,  that  before 
the  25th  March,  and  before  the  said  time  when,  &c.,  divers  sums 
of  money,  amounting  in  the  whole  to  52/.  14^.  3^.,  had  been 
from  time  to  time,  duly  assessed  and  rated  upon  the  said  dwelling- 
bouse  for  the  land-tax  due  in  respect  of  the  said  dwelling-house 
by  virtue  of  the  statute  in  such  case  made  and  provided  ;  and  that, 
from  time  to  time,  he,  the  plaintiff,  as  tenant  and  occupier  of  the 
dwelling-ho'use,  in  pursuance  of  the  statute  in  such  case  made  and 
provided,  was  called  upon  and  forced  to  pay  the  said  sum  of  52/. 
14^.  3(/.  so  due  for  land-tax,  wherefore  he  did,  according  to  the 
form  of  the  said  statute,  abate,  deduct,  and  keep  in  his  own  hands 
the  said  sum  of  52/.  lAs,  3(/.  out  of  the  said  rent,  that  being  the 
amount  of  the  tax  which  the  said  J.  Wood  and  Richard  V.  Duny, 
as  landlords  of  the  said  dwelling-house,  were  liable  to  bear  m 
respect  of  the  rent;  the  plaintiff  then  pleaded,  as  to  the  residue,  a 
tender.  The  defendant  demurred  generally  to  the  first  plea,  and 
took  issue  on  the  second,  and  the  case  was  now  argued  by 

Chitty,  in  support  of  the  demurrer.  The  plea  in  bar  is  bad ; 
because  it  does  not  contain  a  statement  that  the  land-tax  became 
due  after  the  accruing  of  the  rent  out  of  which  it  is  sought  to  be 
deducted,  nor  even  during  the  continuance  of  the  tenancy.  Thie 
case  of  Andrew  v.  Hancock^  1  Brod.  &  Bing.  37,  is  precisely  in 
point.  In  replevin  no  set-off  can  be  allowed ;  and  this  deduction 
can  only  be  available  by  the  express  provisions  of  the  act  of 
parliament. 

Marryat^  contra.  This  case  is  materially  distinguishable  from 
Andrew  v.  Hancock :  here  it  does  not  appear  at  what  time  the 
payment  was  made.  It  is  true  that  a  set-off  in  a  distinct  right 
cannot  be  pleaded ;  but  here  it  is  in  substance  a  plea  of  payment 
as  to  part,  and  tender  as  to  the  residue.  Sapsford  v.  Fletcher^ 
4  T.  R.  511,  and  Tayhr  v.  Zamira^  6  Taunt.  524,  are  authori- 
ties in  point.  It  is  alleged  that  the  sum  stated  in  the  plea  was 
the  amount  which  the  landlord  was  bound  to  pay,  in  respect  of 
the  rent  reserved.  It  is  said,  indeed,  that  this  may  have  been 
land-tax,  which  may  have  accrued  before  the  tenancy  began,  and 
there  is  no  objection  to  that;  for  an  occupier,  who  comes  in 
after  the  premises  have  been  vacant  for  some  time,  is  liable  to 
the  arrears  of  the  land.     In  Denhy  v.  Moore,  1  B.  &  A.  128, 
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which  was  a  case  of  property-tax,  the  act  required  that  the  tax 
should  be  deducted  out  of  the  next  rent.  But  in  the  land-tax 
act,(a)  it  is  only  stated  that  the  tenants  are  required  and  autho- 
rized to  pay  such  sums  of  money  as  shall  be  rated  upon  such 
houses,  &c.,  and  to  deduct  out  of  the  rent  so  much  of  the  said 
rate  as  in  respect  of  the  said  rents  of  any  such  houses,  &c.,  the 
landlord  should  and  ought  to  pay  and  bear.  There  is,  therefore, 
nothing  in  this  clause  which  directs  the  tax  to  be  deducted  out 
of  the  next  rent,  or  indeed  at  any  particular  period  during  the 
tenancy. 

Bayley,  J.  This  is  a  replevin,  in  which  the  defendant  makes 
cognizance  for  the  sum  of  55/.,  being  a  quarter's  rent,  due  25th 
March,  1819  ;  and  the  plaintiff,  by  his  plea,  claims  to  deduct  521. 
lAs.  3d,  in  respect  of  payments  made  by  him  for  land-tax,  duly 
assessed  and  rated,  and  due  for  and  in  respect  of  the  premises.  The 
plea  does  not,  however,  state  at  what  period  of  time  the  land-tax 
claimed  to  be  deducted  was  assessed  or  paid ;  and  it  is  quite  con- 
sistent with  the  plea  that  this  may  have  been  a  payment  for  land- 
tax  due  at  an  antecedent  period,  made  long  before  any  part  of  the 
rent  distrained  for  became  due  or  was  accruing,  or  even  before 
the  commencement  of  the  present  landlord's  title ;  for  the  plea 
only  states,  that  before  the  time  when,  &c.  divers  sums,  amounting 
to  the  sum  in  question,  had  been  duly  assessed  and  rated  upon  the 
premises  for  the  land-tax  due  in  respect  of  them ;  and  that  from 
time  to  time,  before  the  25th  March,  and  before  the  said  time 
when,  &c.  the  plaintiff,  as  tenant  and  occupier  of  the  premises, 
was  obliged  to  pay,  and  did  pay,  the  said  sum  so  due  and  owing 
for  land-tax,  whereupon  he  did  deduct  it  out  of  the  rent;  so  that 
it  does  not  even  state  that  the  land-tax  in  question  became  due 
during  the  continuance  of  the  plaintiff's  tenancy.  Now  in  order  to 
support  this  plea,  the  plaintiff  must  bring  himself  within  the  mean- 
ing of  the  38  G.  3,  c.  5,  s.  17.  I  lay  Denby  v.  Moore  out  of  the 
question,  that  decision  having  been  founded  on  the  words  in  the 
property-tax  acts,  which  require  the  deduction  to  be  made  out  of 
the  next  rent  upon  a  different  principle,  viz.  with  a  view  to  pre- 
vent frauds  upon  the  revenue.  The  cases  of  Saps/ord  v.  Fletcher  and 
Taylor  v.  Zamira^  are  also  distinguishable  ;  for  there  the  payment 
was  made  after  the  rent,  from  which  it  was  sought  to  be  deduct- 
ed, had  accrued  or  was  accruing.  The  principle  of  those  cases 
is  this,  that  the  payment  there  of  the  ground-rent  to  the  ground- 
landlord,  was  paying  a  part  of  the  very  rent  due  to  the  landlord, 
and,  in  fact,  a  payment  of  so  much  money  to  the  landlord  him- 
self. This  case,  however,  goes  much  further;  for  the  claim 
here  is  to  deduct  money  paid  at  a  period  before  the  rent  distrained 
for  began  to  grow  due.  The  words  of  the  statute  are,  "  That  the 
several  and  respective  tenants  are  required  to  pay  such  sum  or 
sums  of  money  as  shall  be  rated  upon  such  houses,  &c.  and  to  de- 
duct out  of  the  rent  so  much  of  the  rate  as  in  respect  of  the  said 
rents  of  any  such  houses,   &c.  the  landlord  should   and  ought 

(a)  See  note,  146. 
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to  bear;  and  the  landlords  are  required  to  allow  such  deduc- 
tion out  of  the  rent."  Now,  one  plain  objection  to  this  plea 
is,  that  it  does  not  state  that  the  sum  claimea  to  be  deducted  is 
that  proportion  of  the  sum  paid  which,  in  respect  of  the  rent  re- 
served, the  landlord  ought  to  bear ;  for  it  is  not  stated  that  the 
amount,  at  which  the  premises  are  rated  for  the  land-tax,  is  the 
same  as  the  rent  reserved.  Suppose  the  premises  are  rated  to  the 
land-tax  at  100/.  upon  which  the  land-tax  would  be  20/. ;  if  the 
premises  are  let  for  100/.  then  the  tenant  would  have  a  right  to  de- 
duct the  whole  land-tax,  or  5/.  quarterly ;  but  if  the  rent  reserved 
were  more  or  less  than  that  sum,  then  the  quarterly  deduction 
would  not  remain  the  same,  but  would  vary  in  a  proportionate  de- 
gree. The  true  construction,  however,  of  this  clause,  upon  which 
xny  judgment  proceeds,  is,  that  a  payment  to  the  land-tax  can  on- 
ly be  deducted  out  of  the  rent  which  has  then  accrued,  or  is  then 
accruing  due;  for  the  law  considers  the  payment  of  the  land-tax 
as  a  payment  of  so  much  of  the  rent  then  due,  or  growing  due,  to 
the  landlord ;  and  if  afterwards  he  pays  the  rent  in  full,  he  can- 
not at  a  subsequent  time  deduct  that  overpayment  from  the  rent : 
he  may,  indeed,  recover  it  back  as  money  paid  to  the  landlord's 
nse.  For  these  reasons,  it  seems  to  me  that  the  plea  is  bad,  and 
that  there  must  be  judgment  for  the  defendant. 

HoLROYD,  J.  I  am  of  opinion  that  this  plea  in  bar  is  bad,  not 
being  a  sufficient  answer  to  the  defendant's  cognizance.  It  states 
that  divers  sums  had  been  duly  assessed  upon  the  premises  for 
the  land-tax  ;  but  it  does  not  state  either  what  those  sums  were, 
or  for  or  in  respect  of  what  period  of  time  they  were  assessed,  so 
as  to  enable  the  opposite  party  to  come  prepared  with  evidence, 
m  case  he  had  an  answer  in  point  of  fact  to  the  plea.  Upon  Ibis 
ground,  therefore,  I  think  the  plea  is  bad.  With  respect  to  the 
other  point,  it  appears  to  me,  if  a  party  were  allowed  to  deduct  a 
payment  for  land-tax  made  previously,  this  inconvenience  would 
follow,  that  if  a  lessor  assigned  over  his  interest,  the  assignee 
might  be  made  liable  to  this  deduction,  which  the  tenant  had  ne- 
glected previously  to  make,  and,  for  any.  thing  that  appears  in  this 
plea,  that  may  be  the  case  here ;  for  consistently  with  the  facts 
there  stated,  the  present  defendant  may  not  be  the  person  from 
whom  this  land-tax  ought  in  justice  to  be  deducted.  The  occupier 
has,  as  it  seems  to  me,  a  lien  on  the  next  rent  given  him  by  the 
legislature  for  the  land-tax  paid  by  him ;  but  if  he  parts  with  the 
rent  without  making  the  deduction,  he  loses  his  lien,  and  has  only 
his  remedy  by  action  or  set-off,  and  the  latter  is  not  allowed  in 
replevin.  The  plea,  therefore,  is  bad,  and  our  judgment  must  be 
for  the  defendant. 

Judgment  for  defendant.* 

*  AnoTT,  C.  J.,  and  Bsrr,  J.,  were  at  tbe  Old  Bailey  during  the  arguments  in  (hie  case, 
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TAYLOR  V.  YOUNG.     In  Error.— p.  621. 

One  of  two  assignees  of  a  lease  gave  a  bond  to  the  lessee,  by  whom  the  assign- 
ment was  made,  conditioned  for  the  payment  of  the  rent  to  the  lessor,  and 
the  performance  of  the  other  covenants  in  the  lease,  and  for  indemnifying  the 
lessee  against  the  non-performance  of  the  coyenants :  both  the  assignees  of 
the  lease  having  become  bankrupt,  and  the  bond  having  been  forfeited  before  ' 
the  bankruptcy:  Held,  that  the  lessee  could  not  prove,  in  respect  of  the 
penalty  under  the  commission,  the  bond  being  incapable  of  valuation :  Held*, 
also,  that  he  could  not  prove  for  the  damages  which  had  accrued  previous  to 
the  bankruptcy,  not  having  paid  them  to  the  lessor :  Held,  also,  that  the  49 
G.  8,  c.  121,  s.  19,  applies  only  to  cases  between  the  lessor  and  lessee,  or 
assignee  of  the  lease,  and  not  to  oases  between  the  lessee  and  the  assignee  of 
the  lease. 

Debt  on  bond.  The  condition  of  the  bond,  after  reciting  a 
demise,  dated  30th  September,  1814,  of  certain  premises  by 
Christopher  Wilson  to  Young  for  the  term  of  15  years,  at  a  yearly 
rent  of  200Z.,  and  subject  to  certain  covenants,  &c- ;  and  that 
Taylor  and  one  George  Jarman  had  contracted  with  Young  for 
the  purchase  of  the  residue  of  the  term  so  demised,  and  that 
Young  had  accordingly,  on  the  29th  September,  1815  (being  the 
date  of  the  bond),  assigned  over  his  interest  to  Taylor  and  Jar- 
man,  was  as  follows :  "  That  if  the  said  George  Taylor  and  George 
Jarman,  or  either  of  them,  their  or  either  of  their  heirs,  execu<- 
tors,  administrators,  or  assigns,  did  and  should  from  time  to  time 
and  at  all  times  thereafter,  during  the  residue  then  to  come  and 
unexpired  of  the  said  term  of  fifteen  years  wanting  seven  days, 
by%he  said  indenture  of  lease  granted,  well  and  truly  pay  or 
cause  to  be  paid  the  rent,  and  observe,  perform,  fulfil,  and  keep 
the  covenants,  provisoes,  and  agreements  reserved,  expressed, 
and  contained  by  and  in  the  said  indenture  of  lease,  and  which, 
on  the  tenants'  and  lessees'  part,  were  and  ought  from  thence- 
forth to  be  paid,  observed,  performed,  fulfilled,  and  kept ;  and  also 
did  and  should  well  and  sufficiently  save,  defend,  keep  harmless 
and  indemnified,  the  said  W.  G.  A.  Young,  his  heirs,  executors, 
and  administrators,  and  every  of  them,  of,  from,  and  against  all 
and  all  manner  of  action  and  actions,  suit  and  suits,  costs,  charges, 
damages,  and  expenses  whatsoever,  which  should  or  might  be 
brought  against  him  or  them,  or  which  he  or  they  should  or 
might  sustain,  expend,  or  be  put  unto  for  or  on  account  or  by 
reason  or  means  of  the  non-payment  of  the  said  rent,  or  the 
breach,  non-observance,  or  non-performance  of  the  said  covenants, 
provisoes,  and  agreements,  or  any  of  them ;  then  the  said  obliga- 
tion was  to  be  void  and  of  no  effect."  The  declaration  then 
stated  the  following  breaches  :  first.  That  Taylor  and  Jarman,  on 
21st  October,  1817,  suffered  and  permitted  210L  of  the  rent  to 
remain  due  and  unpaid  to  the  said  Christopher  Wilson,  and  wholly 
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neglected  and  refused  to  pay  the  same,  or  any  part  thereof; 
secondly,  That  they  did  not  well  and  sufficiently  indemnify  Young 
against  all  actions,  &c.,  but  that,  on  the  contrary  thereof,  on  the 
21s1;  October,  1817,  they  suffered  a  certain  action  to  be  brought 
against  him  by  Wilson  for  the  recovery  of  the  rent  in  arrear,  and 
did  not,  although  requested,  pay  him  the  costs  and  charges  in- 
curred by  him  by  reason  of  the  said  action  so  brought  against  him 
by  Wilson.  The  defendant,  Taylor,  pleaded,  first,  a  general  plea 
of  bankruptcy ;  and,  secondly,  that  under  49  G.  8,  c.  121,  s.  19, 
there  being  a  joint  commission  of  bankruptcy  against  him  and 
Jarman,  their  assignees  had  accepted  the  lease,  and  the  benefit 
therefrom,  as  part  of  their  estate  and  effects  under  the  bankruptcy  ; 
and  that  before  any  rent  became  m  arrear,  and  before  the  said 
action  was  brought,  they  had  assigned  the  lease,  &c.,  to  one  John 
Dyson,  who  entered,  &c.,  by  means  of  which  Taylor  ceased  to 
be  liable  to  be  in  any  manner  sued  in  respect  or  by  reason  of  any 
non-observance  or  non-performance  of  the  conditions,  covenants, 
or  agreements  contained  in  the  said  lease.  To  these  pleas  there 
was  a  general  demurrer,  ahd  joinder  in  demurrer.  Upon  the 
argument,  the  Court  of  Common  Fleas  gave  judgment  for  the 
plaintiff.     Whereupon  the  defendant  brought  a  writ  of  error. 

Campbell^  for  plaintiff  in  error.  The  first  question  is,  whether 
these  breaches  could  have  been  proved  under  the  commission. 
If  they  could,  then  the  certificate  will  be  a  bar.  Here,  it  is  to  be 
observed,  that  the  bond  was  forfeited  before  the  bankruptcy,  and 
in  that  case  the  damages  arising  therefrom,  whether  they  be 
liquidated  or  unliquidated,  may  be  proved  under  the  commission. 
For  the  penalty  is  the  debt,  and  out  of  it  the  commissioners  are 
to  carve  the  damages  which  the  party  has  sustained.  It  is  not 
necessary  to  contend  that  by  this  the  bond  is  absolutely  gone. 
For,  suppose  no  bankruptcy  to  have  taken  place,  if  an  action  had 
been  brought  on  the  bond,  and  a  breach  assigned,  yet  that  would 
not  prevent  the  assignment  of  fresh  breaches,  if  any  should  sub- 
sequently occur.  In  Flanagan  v.  WatktnSy  8  B.  &  A.  190,  it 
was  held  that  the  certificate  was  a  bar  to  all  the  breaches  which 
in  that  case  occurred  before  the  commission.  Here  the  damages 
are  liquidated,  and  the  plaintiff  might  have  proved  them  under 
the  commission.  [Batlby,  J.  He  could  not  have  proved  for 
money  paid,  but  only  for  a  liability  to  pay.]  In  JGr  parte  Leitchj 
Cooke  B.  L.  149,  where  there  was  a  bond  conditioned  to  replace 
stock,  and  the  bond  had  been  forfeited,  it  was  held  that  the 
obligee  might  prove.  So  abo,  in  Ez  parte  Day^  7  Ves.  801. 
But  in  Ex  parte  King,  8  Ves.  884,  the  proof  was  not  admitted, 
because  the  bond  had  not  been  forfeited  previously  to  the  bank- 
ruptcy. And,  ajzain,  the  same  decision  was  made  in  Ex  parte 
Marty  8  Yes.  885,  and  for  the  same  reason.  So,  also,  in  the 
cases  of  annuities  previously  to  the  passing  49  G.  8,  c.  121, 
where  there  was  a  bond  for  the  payment  of  the  annuity,  and  it 
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had  been  forfeited,  the  value  might  have  been  proved,  Ex  parte 
Bclton,  1  Atk.  261 ;  and  the  object  of  the  statute  was  to  put 
cases,  where  there  was  no  bond,  on  the  same  footing.  The  same 
rule  prevails  as  to  cases  of  bail-bonds,  Bouteflour  v.  CoateSy 
Cowp.  25.  And  Tou99aint  v.  Martinnantj  2  T.  R.  100,  JSx 
parte  Cookshott,  Cooke  B.  L.  149,  Hodgson  v.  BeM^  7  T.  B.  97, 
are  also  authorities  in  favour  of  this  view  of  the  case.  As  to  the 
case  of  Goddard  v.  Vanderheyden^  3  Wils.  270,  which  will  be  cited 
on  the  other  side,  it  is  sufficient  to  say,  that  the  part  relied  on  was 
only  a  dictum  of  the  Court,  and  not  necessary  to  the  determina- 
tion of  that  case.  [Abbott,  C.  J.  There  are  cases  which  show, 
that  where  there  is  a  bond  with  a  penalty,  and  a  value  can  be 
put  on  it  by  computation,  the  proof  may  be  allowed :  and  so  the 
bond  may  be  for  ever  discharged.  But,  is  there  any  case  which 
shows  that  even  where  there  is  a  penalty,  and  the  nature  of  the 
bond  is  such  that  its  value  cannot  be  ascertained,  the  party  has 
ever  been  allowed  to  prove  under  the  commission  ?  Holroyd,  J. 
The  proof  under  the  commission  is  in  respect  of  the  penalty  for 
the  whole  value  of  the  bond,  and  there  the  certificate  operates 
as  a  discharge  of  the  whole  penalty,  which  is  the  legal  debt. 
Bayley,  J.  How  can  you  calculate  the  value  of  a  covenant  to 
perform  covenants  ?  Is  there  any  case  in  which  a  bond  like  this 
has  been  treated  as  a  divisible  bond,  so  as  to  allow  proof  to  be 
made  under  the  commission  for  the  damages  occurring  before 
the  bankruptcy,  and  leaving  the  bond  still  in  force  as  to  the 
residue  ?]  A  value  might  have  been  easily  put  upon  the  breaches 
of  the  condition  of  the  bond  assigned  in  this  declaration ;  and, 
therefore,  as  to  these,  the  certificate  should  be  a  bar,  although 
a  value  could  not  be  put  upon  the  indemnity,  and  for  any  damni- 
fication subsequent  to  the  bankruptcy,  the  bond  may  be  in  force. 
If  the  certificate  is  no  bar  to  breaches  of  the  condition  of  the 
bond  before  the  bankruptcy,  unless  the  whole  of  the  condition 
can  be  valued,  this  extreme  hardship  will  follow,  that  if  a  bond 
be  conditioned  to  pay  10,000/.  on  a  given  day,  and  to  do  some 
collateral  act  at  a  future  time,  and  the  obligor  becomes  bankrupt 
after  the  day  when  the  money  was  to  be  paid,  notwithstanding 
his  certificate,  he  may  be  sued  for  the  10,000^.  But  the  diffi- 
culty may  be  obviated  by  considering  the  parties  in  the  same 
situation  as  if  the  sum  for  which  the  proof  is  made  had  been  paid 
by  the  obligor  without  his  having  become  bankrupt.  On  the 
second  point;  this  case  falls  within  49  G.  3,  c.  121,  s.  19.  Here 
the  assignees  of  Taylor  and  Jarman  have  accepted  the  lease ; 
and,  therefore,  the  bankrupt  remained  no  longer  liable  to  paj 
the  rent :  if  so,  there  is  no  breach  of  the  condition  of  the  bond 
Either  the  plaintiff  in  error  is  sued  in  respect  or  by  reason  of 
the  subsequent  non-observance  or  non-performance  of  the  cove 
nants,  &c.,  in  the  lease,  or  he  is  not ;  if  he  is,  he  is  protected  by 
the  statute ;  if  he  is  not,  then  there  is  no  breach  of  the  condition 
of  the  boud. 
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Beacon^  contra,  was  desired  by  the  Court  to  confine  himself 
to  the  second  point.  He  contended  that  the  clause  in  question 
related  only  to  contracts  between  the  lessor  and  lessee,  and  that 
it  did  not  apply  to  a  case  like  this,  in  which  the  question  was 
between  a  lessee  and  an  assignee  of  the  lease.  Though  the  words 
at  the  beginning  of  the  clause  are  undoubtedly  very  large,  yet 
they  are  restrained  by  those  at  the  conclusion.  For  the  lessor 
is  there  empowered  to  compel  the  acceptance  by  the  assignees, 
or  to  obtain  possession  of  the  premises ;  but  a  lessee  has  no  such 
remedy  against  the  assignees :  so  that  if  the  clause  were  held 
applicable  to  such  a  case,  he  would  be  deprived  of  an  advantage 
without  anything  being  given  to  him  in^recompense  for  it.  This, 
therefore,  shows  that  the  previous  part  of  the  clause  must  be  con- 
fined to  the  lessor  and  lessee,  or  to  the  lessor  and  the  assignee 
of  the  lease ;  and,  besides,  the  section  does  not  extend  to  the  case 
of  a  surety  even  after  the  assignees  of  a  bankrupt  have  accepted 
the  lease,  InglU  v.  M'Bougal^  1  B.  Moore,  196. 

• 

Campbell  in  reply.  Here  the  action  is  against  the  bankrupt, 
which  distinguishes  this  case  from  that  last  cited.  If  this  were 
held  to  be  the  true  construction  of  the  clause,  the  whole  object 
would  be  defeated  by  the  assignee  of  the  lease  giving  a  bond  to 
the  lessee.  Though  the  lessor  is  alone  mentioned  in  the  latter 
part  of  the  clause,  yet  the  former  part  is  sufficient  to  include 
this  case.  The  statute  ought  to  be  construed  liberally  in  favour 
of  the  bankrupt. 

Abbott,  C.  J.  I  am  of  opinion  that  in  this  case  the  judg- 
ment should  he  affirmed.  Upon  the  first  point  which  has  been 
made,  I  have  intimated  my  opinion  in  the  course  of  the  argu- 
ment ;  and  the  ground  of  my  opinion  is  shortly  this,  that  the  en- 
tire value  of  the  bond  could  not  have  been  proved,  because  it  is^ 
manifest  that  an  indemnity  is  incapable  of  being  estimated,  and 
I  am  not  aware  of  any  case  in  which  a  partial  proof  under  such 
a  bond  as  this  has  been  admitted.  Besides,  supposing  even  that 
it  could  be  admitted,  it  is  clear  that  a  party  can  only  prove  in 
respect  of  something  then  actually  due  to  himself.  Here,  there- 
fore, the  plaintiff,  who  had  made  no  such  actual  payment,  clearly 
could  not  prove  under  the  commission.  The  general  plea  of 
bankruptcy,  therefore,  is  no  bar  to  the  present  claim.  I  am  also 
of  opinion,  that  the  plea  founded  on  49  G.  8,  c.  121,  s.  19,  is  no 
bar  to  the  action.  It  is  quite  clear  that  but  for  that  act  the  de- 
fendant would  have  been  liable ;  and  the  plaintiff  is  not  to  be  de- 
prived of  his  vested  right  of  bringing  an  action  by  a  strained 
Gonstruction  of  the  act  of  parliament.  For  the  Court  ought, 
iipon  reading  the  whole  of  the  section,  to  give  a  reasonable  con 
Btraction  to  it.  Now,  looking  at  it  in  that  view,  I  think  that 
tbis  claim  is,  in  sound  construction,  confined  to  cases  arising  be- 
tween the  lessor  and  lessee.     By  it  the  lessor  is  deprived  of  his 
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remedy  in  case  the  assignees  should  accept  the  lease ;  bnt  by  the 
proviso  a  benefit  is  given  to  him  in  return  for  this,  because  he 
can  compel  the  assignees,  either  to  accept  the  lease  or  to  deliver 
up  the  possession.  Here  the  plaintiff  is  not  in  the  situation  of 
lessor,  but  of  lessee,  and  could  have  no  benefit  under  this  proviso. 
The  reasonable  construction,  therefore,  is  to  say,  that  the  former 
words  of  the  clausCi  although  very  large,  do  not  extend  to  cases 
between  the  lessee  and  his  assignee  of  the  lease.  If  any  incon* 
venicnoe  result  from  this,  it  will  be  for  the  legislature  to  remedy 
it.  I  am,  therefore,  of  opinion,  on  both  points,  that  the  judgment 
should  be  affirmed* 

Batlet,  J.  I  concur  upon  both  points.  The  plaintiff,  who 
was  the  original  lessee,  although  he  assigned  over  the  premises, 
still  continued  liable  to  the  covenants  in  the  lease,  and  he  there- 
fore took  a  bond,  upon  which  this  action  is  brought,  by  which  he 
stipulated  that  the  assignee  should  pay  the  rent,  perform  the 
covenants  of  the  lease,  and  indemnify  him  in  case  of  any  breach 
of  covenant  on  his  piurt.  The  breach  then  assigned  upon  this 
bond  is  the  permitting  a  certain  portion  of  rent  to  be  in  arrear 
to  the  lessor.  It  does  not  appear,  however,  that  the  plaintiff  has 
ipaid  that  sum  of  money.  As  to  the  plea  of  bankruptcy  generally, 
that  depends  on  the  question,  whether  the  plaintiff  could  have 
proved  this  as  a  debt  under  the  commission.  The  cases  which 
have  been  cited,  are  those  where  the  condition  was  for  the  per- 
formance of  a  specific  act,  the  whole  of  which  is  a  matter  of  pe- 
cuniary compensation.  Here,  however,  that  cannot  be  done ;  for 
how  far  the  plaintiff  may  be  damnified  by  any  future  breaches  ia 
a  matter  wholly  incapable  of  calculation.  There  is  another  ob- 
jection too,  that  no  money  has,  in  fact,  ever  been  paid  by  the 
plaintiff,  and  therefore  even  if  the  bond  had  been  only  to  indem- 
nify against  the  breaches  occurring  previously  to  the  bankruptcy, 
the  plaintiff  could  not  have  proved  under  the  commission.  Upou 
both  these  grounds,  therefore,  it  is  clear,  that  that  plea  is  bad. 
.As  to  the  second  point,  it  seems  to  me,  that  the  49  G.  3,  c,  121, 
8. 19,  only  applies  to  cases  arising  between  the  lessor  and  lessee. 
We  must  judge  from  the  language  of  the  act  what  was  its  pur- 
pose, and  the  words  ought  to  be  strong  indeed  to  t^ke  away  a 
benefit  without  an  equivalent,  which  would  be  the  case  here ;  for 
the  proviso  which  gives  the  advantage  extends  only  to  lessors. 
I,  therefore,  think  that  the  judgment  must  be  affirmed. 

HoLROTD,  J.  I  am  of  the  same  opinion.  The  certificate  is 
no  bar  to  the  action,  unless  the  debt  could  have  been  proved  under 
the  commission.  Ia  the  case  of  a  bond  widi  a  penalty,  the 
penalty  is  not  the  debt  actually  proved ;  but  that  which  is  proved 
by  reason  of  a  penalty  is  that  which  can  be  valued  as  a  debt. 
In  this  case,  (here  was  nothing  which  could  coaetitute  a  debt  due 
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to  the  plaintiff,  becftuse  no  money  was  ever  paid  bj  him.  Upon 
the  second  point,  I  am  clearly  of  opinion  that  this  case  does  not 
foU  within  the  49  G.  3,  c.  121,  s.  19.  The  clause  in  question 
only  applies  to  oases  between  the  lessor  and  lessee,  or  between  the 
lessor  and  the  assignee  of  the  lease.  It  deprived  the  lessor  of  a 
remedy,  in  order  to  relieve  the  bankrupt  from  the  inconvenience 
of  his  remaining  liable  to  the  payment  of  the  rent  after  the  ao* 
oeptanee  of  the  lease  by  his  assignees.  In  return  for  this  it  gave 
to  the  lessor  the  advantage  of  either  oompelling  the  assignees 
to  accept  the  lease  or  to  give  up  the  possession  of  the  premises  ; 
but  it  does  not  give  this  advantage  in  the  case  of  assignor  and 
assignee  of  the  lease.  For  the  latter,  in  oase  he  becomes  bank- 
rupt, is  absolved  from  the  ftirther  payment  of  rent  by  the  accept- 
ance of  his  assignees,  and  no  inconvenience  arises  to  him,  except 
as  in  the  present  oase,  by  reason  of  an  express  covenant  with  the 
assignor.  Now  I  think  that  the  words  oi  the  statute  do  not  ex- 
tend to  relieve  him  from  the  express  contract  made  in  the  present 
case ;  for  the  plaintiff  would  lose  his  remedy  without  having  any 
corresponding  advantage  in  return  for  it. 

BssT,  J.  I  am  of  the  same  opinion.  Unless  the  words  of  49 
G.  3,  c.  121, 8.  19,  expressly  prohibit  an  action  like  the  present, 
we  ought  not  to  deprive  the  plaintiff  of  his  remedy.  It  does  not 
seem  to  be  either  within  the  words  of  the  clause,  or  within  the 
contemplation  of  the  legislature.  It  seems  to  me,  that  it  is  con* 
fined  to  the  case  of  lessor  and  lessee.  It  has  been  contended 
that  this  is  an  action  brought  in  respect  of  the  non-performance 
of  the  covenants  in  the  lease ;  but  that  must  be  confined  to  action^ 
brought  upon  the  lease  in  respect  of  such  covenants.  This,  how- 
ever, is  not  brought  upon  the  lease,  but  upon  the  bond  of  indem- 
nity given  by  the  defendant.  I,  therefore,  think  that  the  statute 
does  not  extend  to  a  case  like  the  present.  The  judgment  of  the 
Court  of  Common  Fleas  must,  therefore,  be  affirmed* 

Judgment  affirmed. 


NEEDHAM  ti.  KIRKMAN.^^p.  631. 

Wbere  A.  being  leM  of  certain  real  estates,  conveyed  port  of  them  to  tbe  uees  of  the 
leiileqient  at  the  time  of  hif  second  marriage,  and  alsQ  covenented  with  the  trustees 
that  be  would,  by  will  or  otherwise,  give  and  devise  all  other  his  real  estates,  and  also 
Us  penonal  estate  and  efleets  whatsoever  and  whereeoever  to  and  amongst  the  children 
both  of  hie  first  and  second  marriage,  share  and  share  alike  t  Held,  that  this  covenant 
was  applicable  onljr  to  such  real  and  personal  estate  of  whioh  A.  might  die  seised  or 
possessed,  and  that  it  did  not  prevent  him  from  dieposng  freoly^during  his  life,  of  such 
pan  of  his  real  estate  ae  was  not  settled,  or  which  he  might  acquire  iulwequemly  to  the 
date  of  the  settlement. 

The  Vice  Chancellor  sent  the  following  case  for  the  opinion  of 
dus  court.    By  indenture  of  lease  and  releasCy  of  the  first  and 
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second  days  of  October,  1802,  the  release  made  between  John 
Needham,  of  the  first  part,  John  Burton,  of  the  second  part,  Anne 
Burton,  spinster,  daughter  of  the  said  John  Burton,  of  the  third 
part,  and  Charles  Dodsworth  and  James  Butler,  of  the  fourth  part, 
being  the  settlement  made  previously  to  and  in  contemplation  of 
a  marriage  between  the  said  J.  Needham  and  Anne  Burton,  the 
said  J.  Needham  released  and  confirmed  unto  the  said  C.  Dods- 
worth  and  J.  Butler,  and  to  their  heirs  and  assigns,  several  lands 
and  hereditaments  in  Heather,  in  the  county  of  Leicester,  in  the 
said  indentures  described:  to  hold  the  same  unto  the  C.  Dods- 
worth  and  J.  Butler,  their  heirs  and  assigns :  to  the  use  of  the  said 
J.  Needham  and  his  heirs,  until  the  said  intended  marriage ;  and 
after  the  solemnization  thereof,  te  the  use  of  the  said  J.  Needham, 
and  his  assigns,  for  his  natural  life,  with  remainder  to  the  use  of 
the  said  C.  Dodsworth  and  J.  Butler,  and  their  heirs,  during  the 
life  of  the  said  J.  Needham,  in  trust,  to  preserve  contingent  re- 
mainders ;  and  after  his  decease,  in  trust  and  to  the  intent  that  the 
said  Anne  Burton,  and  her  assigns,  if  she  should  survive  the  said 
J.  Needham,  might,  out  of  the  said  hereditaments,  take,  during  the 
term  of  her  natural  life,  for  her  jointure,  and  in  bar  of  dower,  an 
annual  rent  of  60/.,  to  be  paid  half-yearly ;  and  as  to,  for  and  con- 
cerning the  said  hereditaments,  after  the  decease  of  the  said  J. 
Needham,  subject  to  the  said  annual  rent  of  60/.,  and  to  the  pow- 
ers and  remedies  thereby  given  for  the  recovery  thereof,  to  the 
use  of  all  and  every  the  child  and  children  of  the  body  of  the  said 
J.  Needham,  both  by  his  late  wife  Hester,  therein  mentioned  to  be 
deceased,  and  by  the  said  Anne  Burton,  his  intended  wife,  and  of 
the  respective  heirs  and  assigns,  for  ever,  of  all  and  every  such 
child  and  children,  to  be  equally  divided  amongst  them,  if  more 
than  one,  share  and  share  alike,  to  take  as  tenants  in  common,  and 
not  as  joint  tenants ;  and  in  default  of  all  such  issue,  then  to  the 
use  of  the  said  J.  Needham,  his  heirs  and  assigns,  forever.  And 
the  said  J.  Needham  did,  in  consideration  of  the  said  intended 
marriage,  for  himself,  his  heirs,  executors,  and  administrators,  co- 
venant with  the  said  C.  Dodsworth  and  J.  Butler,  their  heirs,  exe- 
cutors, and  administrators,  that  in  case  the  said  intended  marriage 
should  take  effect,  and  there  should  be  any  issue  of  such  marriage, 
then  and  in  such  case  he  the  said  J.  JVeedham  should  and  wouJdj  by 
his  last  vMl  and  testamerd,  or  otherwise^  givCj  devisBj  and  heqweath 
all  other  his  real  estates^  and  also  all  his  personal  estate  and  ef- 
fects whatsoever  and  wheresoever  j  unto  and  amongst  all  and  every 
the  children  of  his  hody^  whether  bom  of  the  body  of  his  late  wife 
Hester^  or  to  be  bom  of  the  body  of  the  said  Anne  Burton,  his  said 
intended  wife^  and  their  heirs,  executors,  and  administrators,  re- 
spectively, according  to  the  nature  and  quality  of  such  his  estates, 
share  and  share  alike,  as  tenants  in  common,  and  not  as  joint  te- 
nants, except  such  parts  thereof  as  he  might  thereafter  in  his  life- 
time give,  devise,  or  bequeath,  unto  or  to  the  use  of  the  said  Anne 
Burton.  The  marriage  between  the  said  J.  Needham  and  Anne 
Burton  was  soon  after  solemnized,  and  the  said  Anne  is  since  dead, 
and  there  are  several  children  now  living,  the  issue  of  such  mar- 
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riage.  There  was  ako  bora  to  the  said  J.  Needham  of  the  body 
of  the  said  first  wife,  Hester,  several  children  who  are  now  living. 
At  the  time  of  making  the  above  mentioned  indentures  of  the  first 
and  second  days  of  October,  1802,  the  said  J.  Needham,  who  was 
still  living,  was  seised  in  fee  simple  of  certain  lands,  situate  in  the 
parish  of  Church  Griesley,  in  the  county  of  Derby,  and  the  tithes 
thereof  arising  and  growing ;  and  since  the  date  and  execution  of 
the  mdentures,  the  said  J.  Needham  purchased  other  lands,  and  the 
tithes  thereof,  also  situate  in  the  said  parish  of  Church  Griesley, 
and  which  were  conveyed  to  the  said  J.  Needham  in  fee  simple. 
And  the  said  J.  Needham,  in  December,  1817,  sold  and  duly  con- 
veyed the  whole  of  his  said  lands,  so  situate  in  the  said  parish  of 
Church  Griesley,  as  aforesaid,  with  the  tithes  thereof,  to  John 
Kirkman,  the  purchaser  thereof,  his  heirs  and  assigois,  for  his  and 
their  own  use  and  benefit.  The  question  for  the  opinion  of  the 
court  was,  whether,  in  case  the  said  J.  Needham  should  depart  this 
life,  leaving  such  children  as  aforesaid,  without  having  procured 
a  re-conveyance  of  the  lands  and  tythes  so  sold  and  conveyed  to 
John  Kirkman,  so  that  he  should  be  unable,  by  his  last  will,  or 
otherwise,  to  give,  devise,  or  bequeath  the  same  to  and  amongst 
his  children,  he  would  be  guilty  of  a  breach  of  the  covenant  enter- 
ed into  by  him  in  his  said  settlement,  to  give,  devise,  and  be- 
queath, by  his  last  will  or  otherwise,  all  other  his  real  estate,  in 
the  manner  therein  mentioned. 

The  case  was  argued  by 

Sugderij  for  the  plaintiff.  The  question  is  on  the  construction 
of  this  covenant,  whether  it  applies  to  the  real  estates  only  of 
which  John  Needham  should  die  seised,  or  to  those  of  whicn  he 
was  seised  at  the  time  of  making  the  covenant,  and  to  that  also 
which  he  might  subsequently  acquire.  The  covenant  is,  that  he 
would  by  his  last  will,  devise  all  other  his  real  estates,  and  also 
all  his  personal  estate  and  efiects  whatsoever,  amongst  the  children 
of  both  marriages.  Now  a  covenant  to  settle  all  his  personal  es- 
tate, clearly  operates  only  on  that  of  which  a  man  dies  possessed. 
Lewis  V.  Madocksy  17  Ves.  48.  There  the  lord  Chancellor  deter- 
mined, that  all  expenditure,  &c.  not  fraudulent,  on  the  part  of  the 
husband,  was  authorised  under  such  a  covenant.  Here  the  real 
and  personal  estate  are  both  included  in  the  same  covenant,  and 
it  would  be  strange  if  the  same  construction  were  not  to  prevail  as 
to  both.  The  form  of  the  question  shows,  that  Needham  has  the 
power  to  sell ;  for  it  is  whether  he  will  be  guilty  of  a  breach  of  the 
covenant,  unless  he  procures  a  re-conveyance.  He  has,  therefore, 
a  power  of  alienation.     The  only  object  of  the  covenant  was,  to 

Elace  the  children  of  both  marriages  on  an  equality ;  and  that  will 
e  done,  whether  this  be  in  the  situation  of  real  or  of  personal 
property. 

PrestoUy  contra.  It  does  not  follow,  that,  because  the  personal 
estate  only  of  which  Needham  should  die  possessed  would  be 
bound  by  this  covenant,  therefore  the  real  estate  must  follow  the 
same  rule  ;  for  they  difier  in  many  important  particulars.     As,  for 
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instatice^  itt  wills,  the  re^il  estate  is  considered  as  specific  property, 
and  the  personal  estate  is  not*  In  the  case  of  Lewis  y.  Madocks^ 
8  Ves.  150,  the  words  were,  "  all  and  singular  the  goods,  tc, 
personal  estate  or  effects  that  he  should  at  any  time,  during  th€ 
joint  lives  of  him  and  of  his  intended  wife,  be  possessed  of;"  and 
ue  Lord  Chancellor  decided,  that  the  personality  laid  out  in  the 
purchase  of  a  real  estate,  was  to  be  considered  as  a  lien  on  the 
estate  in  the  hands  6f  the  heir.  Here,  how  is  it  possible  to  ffet 
over  the  words,  "and  all  other  my  real  estates?"  The  setdor 
had  previously  bound  some  estates  by  the  settlement ;  and  it  is 
stated  that  he  was  then  also  seised  of  others.  Those  estates,  there* 
fore,  clearly  must  be  the  estates  meant,  when  he  speaks  of  all  other 
his  real  estates.  The  proper  construction  of  the  covenant  will,  there- 
fore, be,  to  hold  it  apphcable  to  all  the  real  estates  of  which  the 
settlor  was  seised  at  the  date  of  the  instrument,  and  to  the  pe^ 
sonal  estate  of  which  he  should  be  possessed  at  the  time  of  his 
death,  with  a  lien  on  the  estates  he  might  subsequently  acquire  for 
the  amount  of  the  personal  estate  laid  out  in  the  purchase  of  them 
by  hita. 

Sugden^  in  reply.  Tt  is  admitted,  that  over  the  personal  estate, 
the  party  has  full  power  for  the  purposes  of  expenditure.  The 
party  can  only  distribute  according  to  the  covenant,  share  and 
share  alike,  amongst  the  children.  The  settlement  is  perfectly  re* 
gular,  as  to  a  part  of  the  estates  of  which  Needham  was  seised ; 
and  as  to  the  rest,  it  is  plain  his  object  was,  to  retain  the  dominion 
over  them  ;  or,  otherwise,  there  is  no  reason  why  they  should  not 
have  been  included.  Besides,  the  covenant  is  itself  contingent ; 
for  it  was  to  have  no  effect  unless  there  were  issue  of  the  second 
marriage.  It  could  not,  therefore,  be  a  lien  on  the  other  estates. 
It  cannot  be  disputed,  that  Needham  may  sell  the  estates,  for  he 
has  his  whole  life  to  perform  the  covenant.  It  would,  therefore, 
be  absurd  to  put  such  a  construction  on  it,  as  would  compel  him 
to  re-purchase.  That,  therefore,  shows,  that  the  other  construction 
is  bad.  And,  besides,  if  that  were  adopted,  the  real  estates  subse- 
quently acquired,  would  not  be  bound,  even  though  he  died  deised 
of  them,  which  would  be  a  detriment  to  the  children,  whereas  thd 
construction  contended  for  by  the  plaintiff,  would  give  the  children 
the  advantage  of  having  all  the  estate,  both  real  and  personal,  be- 
longing to  Needham  at  his  death,  bound  by  the  covenant. 

The  following  certificate  was  afterwards  s^nt.  This  case  has 
been  argued  before  us,  and  we  are  of  opinion,  that  in  the  event 
mentioned  in  the  question  proposed  to  us,  John  Needham  will  not 
be  guilty  of  the  breach  of  the  covenant  therein  mentioned. 

C.  ASBOTT. 
J.  BAVLtY. , 

G.  S.  HoLRoym 
W.  D.  Best. 
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HAWKER  and  Another  v.  HAWKER  and  Others.— p.  537. 

A  tenitor  by  his  wil),  deTised  all  his  real  eeiates  in  several  parisbos  to  trustees,  tbsir 
heirs  and  assigns,  for  ever,  upon  trust  to  sell  his  estate  at  H.  to  paf  bis  debts ;  and 
in  case  it  should  not  be  sufficient,  then,  as  to  his  estate  at  F.  upon  trust,  to  sell  that 
also,  to  make  good  the  deficiency ;  but  in  cas6  it  should  not  be  necessary,  then,  aa 
to  bis  estate  at  F.  and  his  oth^r  remaining  estates  in  trust,  to  receive  the  rents  and 
profits  till  his  daughter  came  of  age,  and  then  to  pay  sueh  of  the  rants  and  profits  a# 
had  not  been  applied  to  Iter  maintenance  and  edooatlon,  together  with  the  surplus 
money  arising  from  the  sale  of  his  estate  at  F.,  if  it  should  be  sold,  to  bis  daughter, 
upon  coming  of  age,  and  from  that  period  to  the  use  of  the  trustees  for  the  life  of  his 
daughter,  and  after  her  death  to  the  use  of  her  children ;  and  by  a  codicil  to  his  wilt, 
in  which  he  made  an  alteration  as  to  the  trustees,  the  testator  devised  his  estates  to 
the  new  trustees  therein  named,  and  to  the  survivors  and  survivor  of  them,  and  the 
heirs  of  such  survivor,  Mguch  estates  as  aforesaid  in  trust  ss  aforesaid.**  It  appear- 
ed that  the  estate  at  FL,  when  sold,  was  alone  sufficient  to  pay  the  debts:  Held, 
that  the  trustees,  and  the  survivors  and  survivor  of  them,  and  the  heirs  of  the  sur. 
vivor,  took  only  an  estate  for  the  life  of  the  daughter  in  the  remaining  estates  at  F. 
and  elsewhere. 

The  Vice-Chancellor  sent  the  following  case  for  the  opinion  of 
this  court :  Edward  Baker,  late  of  Hill  Court,  in  the  parish  of 
Grafton  Flyford,  in  the  county  of  Worceister,  Esq.,  deceased,  was, 
at  the  time  of  making  and  publishing  his  last  will  and  testament, 
and  from  thence  to  the  time  of  his  decease,  seised  in  fee-simple  of 
Kveral  messuages,  lands,  tenements,  and  hereditaments,  situate  in 
the  several  parishes  of  Grafton  Flyford,  North  Piddle,  and  Flyford 
Flavel,  in  the  county  of  Worcester.  And  being  so  seised,  he  duly 
made  and  published  his  last  will  and  testament  in  writing,  bearing 
date  the  3a  day  of  July,  1802,  and  which  was  duly  executed  and 
attested  as  by  law  is  required  for  devising  real  estates,  and  there- 
by gave  and  devised  unto  the  defendants,  Benjamin  Johnson  and 
George  Penrice,  and  to  John  Symonds,  Esq.,  since  deceased,  and 
Henry  Wakeman,  therein  described,  all  and  singular  his  fi-eehold 
estates  in  the  several  parishes  of  Grafton  Flyford,  North  Piddle, 
and  Flyford  Flavel,  or  elsewhere  in  the  kingdom  of  Great  Britain, 
to  hold  to  them,  their  heirs  and  assigns  for  ever,  upon  trust  that 
they  should,  as  soon  as  convenient  after  his  decease,  sell  and  di»- 
pose  of  his  estate,  lands,  tenements,  and  hereditaments  and  pre- 
mises, situate  at  Himbleton,  being  part  of  the  said  hereditaments  ; 
and  by  and  with  the  money  arising  from  such  sale  should  pay  off 
and  discharge  all  his  just  debts  ;  and  in  case  it  should  not  produce 
a  fund  sufficient  for  that  purpose,  then,  as  to  all  those  his  messua- 
ges, farms,  lands,  tenements,  and  hereditaments,  situate,  lying  and 
being  in  the  parish  of  Flyford  Flavel,  in  the  county  of  Worcester, 
upon  trust  to  sell  and  dispose  thereof,  and  by  and  out  of  the  mo- 
ne^  arising  from  the  sale  thereof  to  dispose  of  as  much  of  the 
pnncipal  money  as  would  be  sufficient  to  make  good  the  payment 
of  his  debts  ;  and  to  pay,  apply,  and  dispose  of  the  surplus  money 
as  was  thereinafter  directed.  But  in  case  it  should  not  be  neces* 
sary  to  dispose  of  the  same  as  aforesaid,  then  as  to,  for,  and  con- 
cerning his  estate  at  Flyford  Flavel,  Grafton  Flyford,  North  Piddle, 
or  elsewhere,  in  trust  to  receive  the  rents,  issues,  and  profits  there^ 
of,  during  the   minority   of  his   daughter,   the   defendant,  Mar} 
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Hawker;  but  in  the  mean  time,  and  until  she  attained  her  age  of 
twenhr-one  years,  to  pay  and  apply  so  much  of  the  rents  and  pro- 
fits of  the  said  premises  as  his  said  trustees,  or  the  survivors  oi 
survivor  of  them,  or  his  heirs,  should  think  fit,  together  with  the 
interest  or  produce  of  any  surplus  money  arising  from  the  sale  of 
his  estate  at  Flyford  Flavel,  should  the  sale  of  such  estate  be  found 
necessary,  for  the  maintenance  and  education  of  his  daughter 
Mary,  until  she  should  have  attained  her  said  age  of  twenty-one 
years.  And  he  thereby  directed  that  the  said  trustees  should, 
when  and  as  soon  as  his  said  daughter  should  have  attained  the  age 
of  twenty-one  years,  render  to  her  a  joint  account  of  and  concern- 
ing the  said  monies  and  trust-estates,  and  of  the  rents,  issues,  and 
profits  thereof,  after  all  just  allowances  made ;  or,  if  it  should  be 
necessary  to  make  sale  of  the  Flyford  estate  for  the  purpose  afore- 
said, of  all  surplus  money  remaining  in  their  hands,  with  interest 
thereon,  and  pay  the  same  accordingly.  And  from  and  immedi- 
ately after  his  said  daughter  should  arrive  to  the  age  of  twenty- 
one  years,  then,  as  to  his  said  estates,  to  the  use  and  behoof  of  the 
said  Benjamin  Johnson,  John  Symonds,  Henry  Wakeman,  and 
George  Penrice,  their  heirs  and  assigns,  for  and  during  the  natu- 
ral life  of  his  said  daughter  Mary,  for  preserving  and  supporting 
the  contingent  uses  and  remainders  thereinafter  limited  from  being 
defeated  and  destroyed.  And,  for  that  purpose,  to  make  entries 
atid  bring  actions  as  occasion  should  require.  But,  nevertheless, 
to  permit  and  suffer  his  said  daughter,  and  her  assigns,  to  receive 
and  take  the  rents,  issues,  and  profits  thereof,  and  of  every  part 
and  parcel  thereof,  for  her  and  their  own  use,  for  and  during  the 
term  of  her  natural  life.  And  from  and  immediately  after  the 
death  of  his  said  daughter  Mary,  then  to  the  use  and  behoof  of  all 
and  every  the  children  of  his  said  daughter  Mary,  lawfully  begot- 
ten, share  and  share  alike,  to  hold  as  tenants  in  common,  and  not 
as  joint  tenants.  And  in  case  his  said  daughter  should  happen  to 
die  under  the  age  of  twenty-one  years,  and  without  issue,  then  his 
will  was,  and  he  thereby  ordered  and  directed  his  said  trustees 
should  account  with  and  pay  the  balance  due  on  the  aforesaid  trust 
account  unto  and  to  the  use  of  such  person  as  should  by  that  his 
will  be  next  in  remainder,  and  entitled  to  his  aforesaid  estates  and 
hereditaments,  after  the  decease  of  his  said  daughter.  And  in 
case  she  should  die  before  she  arrived  at  the  age  of  twenty-one 
years,  or,  surviving,  should  die  without  lawful  issue,  then,  as  to 
his  aforesaid  estates,  to  the  use  and  behoof  of  his  nephew,  Wm. 
Flindall  of  Colchester,  in  the  county  of  Essex,  and  to  the  heirs 
male  of  his  body  lawfully  issuing,  successively  in  tail  male  as 
they  should  happen  to  be  in  seniority  of  age,  and  of  the  several 
and  respective  heirs  male  of  their  several  and  respective  bodies 
issuing,  the  elder  of  such  son  and  sons,  and  the  heirs  male  of  his 
body,  -being  always  preferred  before  the  younger  of  such  son  and 
sons,  and  the  heirs  male  of  his  body.  And  for  default  of  such  is- 
sue, then  he  gave  all  his  said  lands,  tenements  and  hereditaments 
unto  his  cousm  John  Paine,  to  hold  to  him,  his  heirs  and  assigns 
for  ever. 
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Tie  said  testator,  Edward  Baker,  duly  made  and  published  a 
codicil  to  his  said  will,  bearing  date  tiie  said  3d  day  of  July,  1802, 
and  which  was  duly  executed  and  attested  as  by  law  is  required 
for  devising  real  estates,  and  thereby  declared  that  to  be  a  codicil 
to  his  last  will  and  testament.  And  as  to,  for,  and  concerning  the 
devise  of  the  said  estates  in  remainder  to  his  nephew,  William 
Flindall,  in  tail  to  his  male  issue,  he  revoked  that  part  of  his  will, 
and  declared  the  same  to  be  in  trust  for  all  and  every  his  the  said 
William  FlindalPs  children,  share  and  share  alike,  as  tenants  in 
comnion  and  not  as  joint-tenants,  if  such  contipgency  should  hap- 
pen, and  their  father  had  been  next  in  remainder,  with  full  power 
to  bis  said  trustees  to  sell  such  estates,  and  divide  the  money 
amongst  them.  The  said  testator,  Edward  Baker,  duly  made 
and  published  another  codicil  to  his  said  will,  dated  the  17th  day 
of  March,  1804,  and  which  was  duly  executed  and  attested  as  by 
law  is  required  for  devising  real  estates,  and  thereby,  after  reciting 
that  he  did,  on  or  about  the  3d  day  of  July,  1802,  duly  make  and 
execute  his  last  will  and  testament  in  writing,  and  therein  and 
thereof  did  nominate,  constitute,  and  appoint  Benjamin  Johnson, 
John  Symonds,  Henry  Wakeman,  and  George  Penrice,  executors 
and  trustees;  and,  after  recirine  the  said  codicil  hereinbefore 
set  forth,  the  said  testator  devised  to  his  said  trustees  and  execu- 
tors, and  to  the  survivors  and  survivor  of  them,  and  the  heirs  of 
such  survivor,  such  estates  as  aforesaid,  in  trust  as  aforesaid.  And 
he  did  revoke  the  nomination  and  appointment  of  the  said  Henry 
Wakeman  to  be  a  trustee  and  executor  under  his  said  will,  and  in 
the  room  and  stead  thereof  did  noroinate,  constitute,  and  appoint 
the  defendant,  Richard  Nash,  jointly  with  the  said  Benjamin  John- 
son, John  Symonds,  and  George  Penrice,  trustee  and  executor  un- 
der his  will ;  and  in  all  other  respects  he  ratified  and  confirmed  the 
same,  with  the  codicil  thereto,  and  declared  that  to  be% another  co- 
dicil to  his  said  will.  The  said  testator,  Edward  Baker,  departed 
this  life  on  or  about  the  13th  day  of  September,  1806,  without  hav- 
ing revoked  or  altered  his  said  will,  save  as  the  same  was  revoked 
or  altered  by  the  said  two  codicils,  and  without  having  revoked 
or  altered  his  said  codicils,  save  as  the  former  was  revoked  or 
altered  by  the  latter.  And  the  said  testator  left  the  said  defend- 
ant, Mary  Hawker,  his  only  child  and  heiress  at  law,  and  the 
said  John  Symonds  hath  since  departed  this  life.  No  part  of  the 
said  hereditaments  in  Flyford  Flavel  hath  been  sold,  it  not  being 
necessary  to  sell  the  same  for  the  payment  of  the  said  testator's 
debts.  The  said  defendant,  Mary  Hawker,  intermarried  with  the 
said  defendant  Charles  Hawker,  in  the  month  of  August,  1807, 
and  afterwards,  and  on  the  9th  day  of  September,  1811,  attained 
her  age  of  twenty-one  years.  The  question  for  the  opinion  of  the 
Court  of  King's  Bench  was,  What  estate  do  the  said  defendants, 
Benjamin  Johnson,  George  Penrice,  and  Richard  Nash,  tat[e  iti  the 
said  hereditaments  in  Grafton  Flyford,  North  Piddle,  and  Flyford 
Flavel,  by  virtue  of  the  said  will  and  codicils  of  the  said  Edward 
Baker? 

VOL.V.  40  2D 
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Blakcj  for  the  plaintiffs,  contended,  that  the  object  of  the  testator 
would  be  best  accomplished  by  holding  that  the  trustees  took 
an  estate  for  the  life  of  Mary  Hawker,  with  a  power  of  sale  in  case 
of  necessity  as  to  the  estate  of  Flyford  Flavel.  As  to  the  other 
estates,  the  uses  declared  were  to  the  trustees  during  the  life  of 
Mary  Hawker,  and  after  her  death  to  her  children ;  and  there  was 
nothing  to  be  done  by  the  trustees  after  the  death  of  Mary  Hawker. 
There  is  nothing,  therefore^  which  makes  it  at  all  necessary 
that  the  trustees  should  take  any  estate  beyond  her  life.  The 
words  in  the  will  as  to  the  sale  of  Flyford  Flavel  were  conditional. 
The  testator  only  directed  a  sale  in  case  the  estate  at  Himbleton 
should  not  prove  sufficient,  he  expressly  contemplates  the  proba- 
bility of  no  such  necessity  existing ;  and,  therefore,  in  the  event  of 
its  not  being  required,  gives  It  to  the  same  uses  as  the  other 
estates ;  until  the  necessity  arose,  the  estate  should  pass  to  the  per- 
sons for  whom  the  uses  was  declared,  a  power  of  sale  only  imme^ 
diately  vesting  in  the  trustees  as  in  the  case  of  a  devise  that  land 
should  be  sold  by  executors;  Gilbert  on  Uses,  127.  The  present 
case  is  like  that  of  Lady  Jones  v.  Say  and  iSfefc,  3  Bro.  P.  C.  127 ; 
8  Vin.  Ab.  262.  The  trustees  are  to  have  no  greater  estate  than 
is  necessary  for  the  purposes  of  the  trusts :  Doe^  dem.  WhUe,  r. 
Simpson^  5  East,  162.  If  it  be  held  that  the  trustees  take  the 
whole  fee,  then  the  daughter  will  take  an  equitable  estate  for  life, 
with  an  equitable  remainder  to  her  children ;  and,  considering 
"  children"  as  a  word  of  limitation,  this  will  give  her  an  estate 
tail  which  she  may  destroy  by  recovery  ;  whereas,  if  the  trustees 
take  an  estate  for  her  life  only,  there  will  be  a  legal  remainder  to 
her  issue,  and  this  will  not  give  her  an  estate  tail,  but  will  preserve 
the  property  for  the  children. 

Treslove^  contra.  If  this  question  stood  on  the  will  alone,  the 
case  of  Lady  Jones  v.  Say  and  Sele  would  be  a  strong  authority 
for  the  plaintiff's  argument,  that  these  trustees  have  the  legal 
estate  during  the  life  of  the  daughter,  and  that  after  that  event  3ie 
legal  estatewonld  be  in  the  children.  The  only  difference  be* 
tween  the  two  cases  is,  that  in  lord  Say  and  Sele's  case  the  will 
contained  an  express  declaration,  that  the  devisees  shall  '^  stand 
and  be  seised,"  which  are  the  identical  words  of  the  statute  of 
uses.  But  the  real  question  is  on  the  second  codicil,  by  which  the 
estates  are  given  to  the  devisees,  and  to  the  survivors  and  survivor 
of  them,  and  the  heirs  of  such  survivor.  Now,  as  it  cannot  be 
ftseertained  who  the  survivor  will  be,  the  devisees  cannot  take 
a  vested  fee :  they  take  only  a  joint  estate  for  their  lives,  with  a 
contingent  remainder  in  fee  to  the  survivor,  as  was  admitted  in 
Vick  V.  EdwardSy  3  P.  W.  372.  In  order  to  execute  a  use  the 
party  must  be  seised,  the  word  "  seised"  being  the  only  word  used 
in  the  statute  of  uses.  Here  the  devisees  are  not  seised  of  the 
fee  by  reason  of  the  contingency  to  the  survivor,  and  therefore 
no  use  in  fee  is  executed ;  and  alihough  they  are  seised  for  a  joint 
estate  for  their  lives,  a  use  cannot  be  executed  out  of  this  seisin  to 
themselves,  their  heirs  and  assigns,  "  during  the  life  of  the  dau^- 
ter,"  which  are  the  words  used  in  the  will.     The  form  of  devise 
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used  in  the  second  codicil  is  inconsi^ent  with  the  execution  of  a 
use  under  the  will :  not  only  the  fee  18  devised  in  contingency, 
but  the  testator  adds,  ^'  in  trust  as  aforesaid,"  meaning  stnctly  a 
trust,  and  not  a  use*  The  consequence  is,  that  no  use  is  executed ; 
but  the  trustees  take  a  joint  estate  for  their  lives^  with  a  contingent 
remainder  in  fee  to  the  survivor. 

Btakcj  in  reply.  Such  a  construction  of  the  codicil  cannot  be 
adopted.  It  would  prejudice  the  power  of  sale  given  to  the  trus- 
tees, for  they  could  not  convey  a  clear  fee  to  a  purchaser :  all  that 
they  could  do  would  be  to  bar  the  heirs  of  the  survivor  by  a  fine 
operating  as  an  estoppeL  The  title  to  the  fee  must  be  left,  in 
encct,  in  abeyance  during  their  lives.  This  the  court  would,  if 
possible,  avoid.  It  is  immaterial  whether  there  was  a  seisin  here 
eo-extensive  with  the  use :  there  may  be  such  a  seisin  in  the  case 
of  a  deed,  but  not  in  the  ease  of  a  will.  In  the  case  of  a  deed,  the 
tourt  is  governed  wholly  by  the  statute  of  uses ;  but  in  the  cast 
of  a  will,  the  eourt  acts  under  the  statute  of  wills,  taking  a  fule  of 
eonstruction  from  the  statute  of  uses,  and  therefore  holding  the 
legal  estate  vested  by  devise  in  the  person  in  whom  the  use  would 
be  executed,  if  the  conveyance  were  by  deed.  It  is  therefore 
settled,  that  a  devise  to  the  use  of  A.  vests  the  legal  estate  in  A., 
though  there  is  no  seisin  created  to  feed  that  use.  The  question 
therefore,  is,  for  whom  was  the  first  use  or  trust  declared  ?  Now, 
the  codicil  devises  the  estates  on  the  same  trusts  as  the  will, 
therefore,  the  effect  of  the  codicil  was  to  give  the  same  estates  as 
the  will ;  and  it  is  admitted  in  the  argument  on  the  other  side,  that 
the  will  gave  the  estates  which  the  plaintiff  contended  for,  namely, 
an  estate  in  fee  in  the  estate  at  Himbleton,  and  an  estate  for  the  Im 
of  the  daughter  in  the  others.  If  the  codieil  altered  the  will  in  the 
way  suggested  by  the  defendants,  then  the  trustees  would  not  take 
a  fee  in  Himbleton,  though  it  were  expressly  devised  to  be  sold 
out  and  out ;  and  they  would  be  thus  unable  to  carry  into  effect 
any  of  the  declared  intentions  of  the  testator. 
The  following  certificate  was  afterwards  dent: 
This  case  has  been  ai^ed  before  us  by  counsel ;  and  we  are  of 
opinion  that  Benjamin  Johnson,  George  Penrice,  and  Richard 
Nash,  take  to  them,  and  the  survivors  and  survivor  of  them,  and 
the  heirs  of  the  survivor,  only  an  estate  for  the  life  of  the  testator's 
daughter  Mary,  in  Grafton,  FJyford,  North  Piddle,  and  Flyford 
Flavel. 

C.  AfiBOrt, 
J.  Bayley, 
G.  S.  HoLHOVO, 
\V.  D.  Best. 
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DOE,   on  the  demise  of  KING  and  Wife,  v.   CATHERINE 
FROST.— p.  546. 

A  testator  having  a  son  and  daughter,  and  the  latter  having  several  children,  devised  to 
his  son  W.  F  in  fee:  and  if  he  should  have  no  children,  child,  or  issue,  the  said  estate 
was,  on  the  decease  of  W.  F^  to  hecome  the  property  of  the  heir  at  law,  sutgect  to 
anch  legacies  as  W.  F.  might  leave  to  the  younger  branches  of  the  family:  Held,  that 
W.  F.  took,  under  this  will,  an  estate  ia  fee,  with  an  executory  devise  over  to  tho 
person,  who  on  the  happening  of  th^  event  contemplated  by  the  will,  should  become 
the  heir  at  law  of  the  testator. 

Ejectment  for  certain  premises,  situate  in  the  county  of  Cam- 
bridge. At  the  trial,  before  Abbott,  C.  J.,  at  the  last  summer  as- 
sizes for  that  county,  the  jury  found  a  special  verdict,  which 
stated  the  following  facts.  William  Frost,  being  seised  in  his  de- 
mesne, as  of  fee,  of  and  in  the  manor  of  Brinkley,  in  the  county  of 
Cambridge,  and  of  certain  lands  and  tenements  in  the  several 
parishes  of  Brinkley,  Wellinghara,  Carlton,  and  Westley,  in  the 
said  county,  being  the  manor,  lands,  and  tenements  in  the  said 
declaration  mentioned,  and  which  said  premises  were  all  purchased 
at  one  time  by  the  said  W.  Frost,  and  were  altogether  legally 
conve)red  to  him  by  one  conveyance,  by  his  will  on  the  6th  day 
of  April,  1805,  duly  made  and  executed,  so  as  to  pass  freehold 
estates,  amongst  other  things,  devised  as  follows ;  that  is  to  say : 
"  I  give  and  bequeath  to  my  well-beloved  son,  William  Frost,  of 
the  parish  of  Brinkley,  and  county  of  Cambridge,  farmer,  and  his 
heirs  for  ever,  all  my  houses  and  lands,  with  all  their  appurtenan- 
ces thereunto  belonging ;  also  I  give  to  my  well-beloved  wife, 
Rebecca  Frost,  the  sum  of  100/.  yearly  and  every  year,  during; 
her  natural  life,  to  be  paid  her  by  the  aforesaid  W.  Frost,  halt 
yearly,  out  of  the  estate  ;  and  if  the  said  W.  Frost  should  have  no 
children,  child,  or  issue,  the  said  estate  is,  on  the  decease  of  the 
said  W.  Frost,  to  become  the  property  of  the  heir  at  law,  subject 
to  such  legacies  as  he  the  said  W.  Frost  may  leave  by  will  to  any 
of  the  younger  branches  of  the  family."  After  making  the  said 
will,  to  wit,  on  the  25th  day  of  August,  1807,  the  said  W.  Frost, 
the  testator,  died  so  seised  as  aforesaid,  of  Uie  premises  in  the 
will  mentioned,  being  also  the  premises  in  the  declaration  men- 
tioned, and  without  having  revoked  or  altered  his  will,  and  leav- 
ing Rebecca,  his  wife,  him  surviving,  and  leaving  issue  of  his  body, 
lawfully  begotten,  namely.  William  Frost,  the  devisee  named  in 
the  will,  his  only  son  and  heir  at 'law,  and  Rebecca,  the  wife  of 
Robert  King,  in  the  said  declaration  mentioned,  and  no  other  is- 
sue. W.  Frost  the  younger,  the  devisee  in  the  will  mentioned, 
had  been  in  the  possession  of  the  estate  devised  to  him  by  his 
father,  the  said  W.  Frost,  the  testator,  a  certain  space  of  time,  to 
wit,  for  seven  years  before  his  father's  decease,  and  became  seised 
thereof  on  the  death  of  his  said  father,  and  continued  so  seised 
thereof  until  and  at  the  time  of  his  death.  After  the  death  of  the 
said  W.  Frost,  the  father,  the  said  W.  Frost  the  younger,  still 
continued  seised  of  the  premises  aforesaid,  in  the  said  declaration 
mentioned,  by  his  last  will  and  testament,  duly  made,  so  as  to  pass 
freehold  estates,  on  the  10th  day  of  July,  1810,  devised,  amongst 
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other  things,  as  follows :  that  is  to  say,  first,  "  I  do,  as  far  as  I 
lawfully  or  equitably  may  or  can,  by  virtue  and  in  pursuance  of 
the  last  will  and  testament  of  my  late  father,  W.  Frost,  of  the 
parish  of  Wooddithen,  and  county  of  Cambridge,  farmer,  deceased, 
bearing  date  the  6th  day  of  April,  1805,  give,  devise,  and  bequeath 
the  foUowing  legacies,  to  be  issuing  and  payable  out  of  all  his 
houses  and  lands,  with  all  their  appurtenances  thereunto  belonging, 
which,  in  and  by  his  said  last  will  and  testament,  he  gave  and 
bequeathed  to  me  and  my  heirs  for  ever ;  and  who,  by  his  said 
last  will,  gave  to  his  well-beloved  wife,  Rebecca  Frost,  the  sum  of 
100/.  of  good  and  lawful  money,  yearly  and  every  year  during  her 
natural  life,  to  be  paid  her  by  me  half-yearly  out  of  the  estate ; 
and  if  I  should  have  no  children  or  issue,  the  said  estate  was,  on 
my  decease,  to  become  the  property  of  the  heir  at  law,  subject  to 
such  legacies  as  I  might  leave  by  will  to  any  of  the  younger 
branches  of  the  family  ;  that  is  to  say,  to  my  niece  Rebecca  Frost 
King,  the  daughter  of  Robert  King  and  Rebecca  his  wife,  my  sis- 
ter, the  sum  of  1000/.  of  lawful  money  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  current  in  England.  To  my  nephew 
James  King,  the  son  of  the  said  Robert  King  and  Rebecca  his 
wife,  the  sum  of  4000/.  of  such  like  lawful  money  as  aforesaid. 
To  my  niece,  Matilda  King,  the  daughter  of  the  said  Robert  King 
and  Rebecca  his  wife,  the  sum  of  1000/.  of  such  like  lawful  money 
as  aforesaid ;  and  to  iny  nephew  John  Lyles  King,  the  son  of  the 
said  Robert  King  and  Rebecca  his  wife,  the  sum  of  2000/.  of  such 
like  lawful  money  aforesaid.  Also,  I  give  and  devise  unto  my 
wife  Catherine,  all  and  every  my  manors,  messuages,  lands,  tene- 
ments, and  hereditaments,  whatsoever  and  wheresoever,  with 
their  and  every  of  their  rights,  members,  and  appurtenances ;  to 
hold  to  her  my  said  wife  her  heirs  and  assigns,  for  ever."  On 
the  26th  dav  of  October,  1818,  the  said  William  Frost,  the  younger, 
died,  seised  of  the  premises  in  the  declaration  mentioned,  without 
having  revoked  or  altered  his  said  will,  leaving  the  said  Rebecca 
King,  in  the  said  will  mentioned,  and  in  the  said  declaration  also 
mentioned,  the  wife  of  Robert  King,  in  the  said  declaration  also 
mentioned,  his  sister  and  heir  at  law.  After  the  death  of  William 
Frost  the  younger,  and  before  the  time  of  the  trespass  in  the  said 
declaration  mentioned,  the  said  Catherine  Frost,  widow  of  William 
Frost  the  younger,  in  the  will  of  the  said  William  Frost  the  young- 
er mentioned,  and  the  defendant  in  this  suit,  entered  upon  the  pre- 
mises mentioned  both  in  the  will  of  William  Frost,  the  father,  and 
also  in  that  of  William  Frost  the  younger,  and  continued  in  the 
possession  of  the  same.  Rebecca  King  had  lawful  issue,  to  wit,  an 
eldest  son  named  William  King,  and  four  other  children,  all  of 
whom  were  living  at  the  time  of  the  making  of  the  will  of  William 
Frost,  the  first  testator,  and  who  are  also  now  living.  William 
Frost,  the  younger  was,  at  the  time  of  making  his  will,  seised  in 
fee  of  other  estates  besides  those  devised  to  him  by  his  father,  but 
of  no  other  manor  than  the  manor  of  Brinkley.  The  special  ver- 
dict then  proceeded  in  the  usual  way  to  state  the  .eubc,  entry,  and 
ouster  by  Uie  defendant. 

2d2 
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StJLgden,  for  the  lessors  of  the  plaintiff)  made  two  points,  firatt 
that  the  estate  which  W.  Frost  the  younger  took  under  bia 
father's  will  was  an  estate  in  fee,  M^th  an  exeoutory  devise  over» 
in  xsaae  of  his  death  without  issue,  to  the  person  who  should  then 
be  the  collateral  heir  of  the  family.  In  that  case  the  estate,  in 
the  event  which  has  happened,  has  descended  on  Mrs.  King,  hia 
sister.  The  words  of  the  will  are,  "  I  give  to  my  son  W.  F.  and 
his  heirs  for  ever,  all  my  houses  and  lands,  &c.  Also,  I  give  to 
my  wife  lOOZ.  a  year,  to  be  paid  by  W.  F.  half-yearly  out  of  the 
estate ;  and  if  the  said  W.  F.  should  have  no  cnildren,  child,  or 
issue,  the  said  estate  is,  on  the  decease  of  the  said  W.  F.,  to  be« 
come  the  property  of  the  heir  at  law,  subject  to  such  legacies  a« 
he  the  said  W.  F.  may  leave  by  will  to  any  of  the  younger 
branches  of  the  family.*'  Here  the  estate  was  to  go  over  on  the 
decease  of  W.  F.,  and  subject  to  legacies  to  be  devised  by  him. 
It  is  clear,  therefore,  that  this  does  not  point  to  an  indefinite 
failure  of  issue,  but  only  to  a  failure  of  issue  at  the  time  of  W. 
F.'s  decease.  In  that  ease  the  executory  devise  over  is  good  | 
Porter  v.  Bradleu,  3  T.  R.  143 ;  Ro^  v.  Jeffery,  7  T.  B.  689, 
Nor  can  the  word  "issue,"  which  is  here  introduced,  make  a  dif- 
ference ;  for  in  Doe  v.  Webber^  1  B,  &  A.  720,  the  words  "  child 
or  children"  were  construed  as  synonymous  with  "issue."  The 
introduction  of  that  word,  therefore,  will  not  alter  the  case  here. 
Then,  who  was  intended  to  take  under  the  executory  devise  ? 
The  devise  is,  that  the  estate  is  to  become  the  property  of  the 
heir  at  law,  subject  to  such  legacies  as  W,  F.  may  leave  to  the 
younger  children  of  the  family.  It  is  clear  that  W .  F.  could  not 
be  himself  meant ;  for  that  supposition  would  make  the  devise 
over  altogether  nugatory,  and  the  power  of  devising  legacies 
would  have  been  also  unnecessary.  If  that  supposition  be  ex- 
cluded, then  the  only  other  person  who  can  be  intended  must  be 
the  person  who  should  be  heir  at  law  at  the  time  of  the  death  of 
W.  F.  That  person  was  the  sister  of  W.  F.,  who  is  one  of  the 
lessors  of  the  plaintiff.  But,  secondly,  supposing  the  true  con- 
struction of  the  father's  will  to  be,  that  the  son  took  an  estate 
tail,  with  the  reversion  in  fee  to  himself  afterwards,  still  the 
estate,  not  having  been  disposed  of  by  bis  will,  descends  upoa 
his  sister  as  the  heir  at  law.  It  will  be  contended  pn  the  other 
side,  that  it  passed  to  his  widow  under  the  general  words  of  the 
devise  to  her.  But  it  may  dearly  be  shown,  that  it  was  not  hia 
intention  to  pass  them  under  these  words ;  for  he  begins  by  ad- 
Yorting  to  the  property  he  took  under  his  father's  will,  and  b^ 
calls  that  property  "Ai9  lands,"  &;c.  He  then,  afWr  reciting  his 
father's  will,  by  whioh  the  estates  were  to  go  to  the  heir  at  law 
at  his  (the  son's)  decease,  executes  the  power  given  to  him  of 
devising,  by  giving  legacies  to  the  four  younger  children  of  hia 
sister.  It  is  clear,  therefore,  as  far  as  languase  oan  speak,  that 
he  supposed  the  estate  was  to  go  over  on  Us  death  to  his  sister^ 
)y  which  means  the  eldest  eon,  whom  he  omits  altogether  as  a 
*egatee,  would  be  provided  for.  Then  it  is  that  he  devises  after<« 
wards  to  his  wife  in  these  words:  "All  my  manors,  messuages," 
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4c.  He  meant,  therefore,  clearly,  only  to  leave  to  her  the  pro* 
perty  of  which  he  died  seised,  independently  of  that  derived 
under  hia  father's  will ;  and,  as  to  that  he  died  intestate,  sup- 
posing him  to  have  had  the  right  of  disposition  of  it.  It  is 
found  indeed  as  a  fact,  that  he  had  no  manor,  except  the  one 
under  his  father's  will.  That  shows  thai  the  word  "manors"  in 
the  devise  to  his  wife  could  only  be  used  at  m  general  expression. 
And  in  Hoe  v.  Beade^  8  T.  K.  118,  it  was  held,  that  under  gene- 
ral  words  of  devise  an  estate  did  not  pass,  where  it  appeared 
from  the  other  parts  of  the  will  that  the  testator  could  have  bad 
no  intention  of  including  it.  And  Roe^  dem.  JameB,  v.  Avisy  4 
T.  R.  605 ;  Goodtitk  v.  Miles,  6  East,  494;  Smith  v.  Saundere^ 
2  Black.  736,  Cowp.  420 ;  Amesbwry  v.  Brcwn,  cited  in  2  Blac. 
789,  and  Doe  t.  Underdoum,  G.  P.  15  G.  2,  cited  in  2  Blac. 
737,  are  authorities  to  show  that  the  eourt  will  exclude  from  the 
general  words  of  the  residuary  clause  of  a  will  such  estates  as  it 
appears  not  to  have  been  the  testator's  intention  to  devise* 
[ABBOTT,  G.  J.  Does  the  will  go  farther  than  to  show,  that  the 
son  supposed  that  he  might  not  have  the  power  of  disposing  of 
the  estate  derived  under  his  father's  will  ?  Is  there  anything  to 
show  that  he  did  not  intend  to  devise  all  that  he  had  the  power 
of  devising  to  his  wife  ?  Holboyd,  J.  He  has  not  so  far  con<p 
finned  his  father's  will  as  to  give  the  estates  under  it  to  his  own 
heir  at  law.  Batlet,  J.  Groodright  v.  Downshirey  2  Bos.  & 
Pul.  600,  is  an  authority  to  show  that  property  which  was  not  in 
the  contemplation  of  the  testator  will,  nevertheless,  pass  under 
the  general  words  of  the  residuary  devise.] 

ShadweU,  contra.  William  Frost,  under  his  father's  will| 
took  an  estate  tail,  with  the  reversion  in  fee,  either  under  thQ 
will,  or,  if  unilisposed  pf  by  the  will,  then  it  descended  on  him 
9S  heir  at  law.  Where  a  testator  indicates  an  intention  that  the 
devise  over  is  not  to  take  effect,  so  long  as  there  is  any  issue  of  ' 
the  first  devisee,  it  has  been  held  always,  that  such  devisee  takes 
an  estate  tail.  Brice  v.  Smithj  Willes,  1,  Damey  v.  Qriffitha. 
4  M.  &  S.  61,  Wood  V.  Baron,  1  East,  259.  The  case  of  WyM 
▼.  Xeim,  1  Atk.  432,  is  a  strong  authority.  There  the  devise 
was  to  the  wife,  and  if  she  should  have  no  son  or  daughter  by 
the  testator,  and  for  want  of  such  issue,  then  the  premises  to 
i*etum  to  the  testator's  brother  J.  W.,  if  he  shall  be  then  living, 
#nd  his  heirs  for  ever,  he  paying  to  hia  two  brothers,  A.  and  B., 
1502.  within  one  year  after  the  decease  of  the  testator's  wife. 
And  there  the  Iiord  Chanoellor  held,  that  the  wife  took  an 
estate  tail.  Yet,  in  that  case,  the  devise  over  was  to  a  persona 
designata,  and  he  was  to  pay  a  definite  sum  of  money  within  a 
definite  time  after  the  death  of  the  first  devisee.  Here  the  de- 
vise over  is  to  the  heir  at  law.  Now  such  a  devise  ought  to  bo 
unambiguous,  or  otherwise  the  heir  at  law  of  the  testator  wUl| 
according  to  the  rule  of  law,  take  the  reversion  in  fee.  The  rulo 
of  law  is,  that  estates  should  be  held  to  vest,  if  possible.  Bure^ 
/oy  V.  Bogeru^  2  Saund.  880,  Doe,  dem.  Lord  Cholmondeley,  v, 
Maxey^  12  East,  589.    The  true  con9tructlm  l^ero  is,  that  th« 
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estate  should,  upon  the  determination  of  the  estate  tail,  go  to 
the  heir  at  law  of  the  testator,  at  the  time  of  his  death.  Such 
a  construction  was  given  in  the  cases  of  Doe  v.  Lawson^  3  East, 
278,  and  Holhway  v.  Holloway^  6  Ves.  jun.  899.  Much  re- 
liance is  placed  on  the  clause  relative  to  the  power  of  giving 
legacies.  It  does  not  appear  that  the  testator  was  not,  at  the 
time  of  making  his  will,  inops  consilii.  If  so,  he  might  not  be 
aware  that,  by  this  devise,  he  had  previously  given  the  fee  to 
his  son,  and  so  made  the  power  of  devising  legacies  unnecessary ; 
or  perhaps  he  might  have  intended  to  give  him  a  power  over  the 
reversion,  independently  of  any  estate  in  it,  or  the  power  of 
leaving  legacies  might  be  intended  to  operate  on  the  estate  tail, 
as  well  as  on  the  reversion  in  fee.  It  is  to  be  observed,  that 
these  legacies  to  be  given,  were  to  persons  not  then  in  esse,  and 
no  time  of  payment  is  specifically  mentioned.  The  case,  there- 
fore, of  Wyld  V.  LewU  is  much  stronger  than  the  present.  If 
there  be  any  doubt  on  the  face  of  the  wiU,  the  heir  at  law  of  the 
testator  will  take.  On  the  second  point,  Sheppard's  Touchstone, 
tit.  Grant,  p.  245,  and  Pickering  v.  Lord  Stamford^  3  Ves.  jun. 
332  and  492,  are  authorities  in  point.  All  that  can  be  contended 
for  by  the  other  side  is,  that  W.  F.,  the  son,  might  suppose  he 
had  no  power  to  devise  the  estates ;  but  it  is  clear,  that  by  the 
general  words  of  the  will,  he  meant  to  devise  all  the  lands,  &c., 
of  which  he  had  the  disposition. 

Sugdeny  in  reply,  was  stopped  by  the  court. 

Abbott,  C.  J.  It  appears  to  me,  in  this  case,  to  have  been  the 
plain  intention  of  the  testator,  that,  at  the  period  of  the  decease  of 
his  son,  William  Frost,  it  should  be  ascertained,  whether  the  es- 
tates devised  to  him  by  the  will,  should  then  vest  in  him  in  fee 
absolutely,  or  pass  over  to  some  other  person,  subject  to  such  lega- 
cies as  the  son  might,  by  his  will,  devise  to  any  of  the  younger 
branches  of  the  family.  Now,  at  the  time  when  the  testator  made 
his  will,  it  appears,  that  besides  his  son,  William  Frost,  he  had  a 
married  daughter,  Rebecca  King,  who  had  five  children.  It  is 
clear,  therefore,  that  her  younger  children  would  be  "  the  younger 
branches  of  the  family,"  mentioned  by  the  testator  in  his  will.  I 
think,  therefore,  that  the  plain  intention  of  the  testator  was,  that 
at  the  time  of  William  Frost's  death,  without  children,  the  estate 
should  go  over  to  the  person  who  should  then  be  the  heir  at  law, 
with  a  power,  however,  to  William  Frost,  in  that  event,  to  leave 
legacies  to  the  younger  children  of  his  sister,  Rebecca  King.  The 
lessors  of  the  plaintiffs,  are,  therefore,  entitled  to  recover. 

Baylky,  J.  I  am  of  the  same  opinion.  If  the  court  see  by  the 
whole  frame  of  the  will,  that  the  estate  is  to  continue  in  the  first 
devisee,  so  long  as  he  has  any  lineal  descendants,  it  will  follow, 
that  the  gift  to  him  is  of  an  estate  tail.  But  if  the  will  gives  it  to 
him  in  fee,  there  may  be  then  an  executory  devise  over,  on  the 
happening  of  a  particular  event.  Here  the  will  gave  the  estates 
to  William  Frost,  and  his  heirs  for  ever,  and  if  he  had  no  chil- 
dren, child,  or  issue,  the  estate  was,  on  his  decease,  to  become 
the  property  of  the  heir  at  law.     It  does  not  seem  to  me,  that  this 


555]  3  Barnewall  &  Alderson.  321 

contemplates  a  devise  over  on  an  indefinite  failure  of  issue,  but 
only  on  the  failure  of  issue  at  the  time  of  William  Frost's  death. 
And  the  subsequent  part  of  the  clause  confirms  me  in  this  opinion, 
for,  if  the  will  had  given  an  estate  tail,  with  the  reversion  in  fee, 
to  William  Frost,  it  would  have  been  wholly  unnecessary  to  have 
^ven  to  him  the  specific  power  of  charging  the  estate  with  lega- 
cies. Then  who  is  the  heir  at  law  in  favour  of  whom  the  execu- 
tory devisee  is  to  take  effect  ?  The  circumstances  of  the  family 
were  these.  The  testator,  besides  his  son,  William  Frost,  had  a 
daughter,  Rebecca  King,  who  had  five  children.  It  seems  to  me, 
therefore,  that  by  these  words  in  his  will,  he  meant  to  give  the 
estate,  in  case  William  Frost  died  without  leaving  issue  at  the 
time  of  his  death,  to  Rebecca  King,  if  she  should  survive  her  brother, 
or,  if  not,  then  to  her  eldest  son  ;  but  with  power,  in  either  event, 
to  William  Frost,  to  leave  legacies  out  of  the  estate  to  the  younger 
children  of  his  sister.  This  construction,  as  it  seems  to  me,  will 
give  complete  effect  to  the  testator's  will,  and  the  words  subject  to 
such  legacies,  &c.,  may  properly  be  read,  as  if  in  a  parenthesis.  I 
think,  therefore,  that  William  Frost,  under  the  will  took  an  estate 
in  fee,  with  an  executory  devise  over  (in  the  event  of  his  dying, 
leaving  no  issue  living  at  his  death)  to  such  person  as  should,  m 
that  event,  be  the  heir  at  law  of  the  testator.  The  plaintiff  is, 
therefore,  entitled  to  our  judgment. 

HoLROYD,  J.  By  the  first  part  of  the  will,  the  testator  appears 
to  have  given  an  estate  in  fee  to  William  Frost,  his  son,  but  he 
then  adds,  that  if  he  should  have  no  children,  child,  or  issue,  the 
estate  should,  on  his  decease,  become  the  property  of  the  heir  at 
law,  subject  to  such  legacies  as  he,  William  Frost,  might  leave  to 
any  of  the  younger  branches  of  the  family.  Now  it  is  clear,  that 
if  it  appeared,  by  the  subsequent  limitation,  that  the  estate  was  to 
go  over  upon  an  indefinite  failure  of  issue,  the  previous  estate  in 
fee  given,  would  be  converted  into  an  estate  tail.  But  I  think,  in 
the  present  case,  that  the  estate  was  not  to  go  over  upon  an  inde- 
finite failure  of  issue  ;  for  the  contingency  is,  that  the  estate  is,  if 
William  Frost  had  no  children,  child,  or  issue,  at  his  decease^  to 
go  over  to  the  heir  at  law.  The  will,  therefore,  contemplates  a 
failure  of  issue  at  the  decease  of  William  Frost,  and  the  estate  in 
fee  is  not  converted,  by  the  subsequent  limitation,  into  an  estate 
tail.  I  agree,  also,  that  by  the  expression  "  the  heir  at  law,"  is 
-meant,  the  person  who,  at  the  time  of  the  decease  of  William 
Frost  without  issue,  should  then  be  the  heir  at  law  of  the  testator. 

Best,  J.,  concurred. 

Judgment  for  the  plaintiff. 
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A  joint  cocnmission  of  bankruptcy  having  iasaed  against  the  tenant  for  life  and  the  tenant 
in  tail :  Held,  that  the  aasigneea,  by  the  bargain  and  sale,  only  took  an  estate  for  life 
in  the  premiaes,  and  a  base  fee  ii«  renaainder. 
VOL.  V.  41 
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By  indentures  of  lease  and  release  dated  the  8th  and  9th 
November,  the  release  made  between  S.  Davies,  Esq.,  and  Eliza^ 
beth  bis  wife,  of  the  first  part,  Peter  Davies  (eldest  son  and  heir 
apparent  of  the  said  S*  Davies,  by  the  said  Elizabeth,  his  wife) 
of  the  second  part,  L.  Norcop,  of  the  third  part,  and  George 
Parker  and  K.  Sillitoe«  of  the  fourth  part:  for  the  considerations 
in  the*  said  release  the  said  S.  Davies  duly  conveyed  unto  the 
said  G.  Parker  and  R.  Sillitoe,  and  their  heirs,  a  certain  estate 
therein  mentioned,  situate  at  Almington,  in  the  county  of  Staf- 
ford, with  the  appurtenances,  to  hold  the  same  unto  the  said  G. 
Parker  and  K.  8illitoe,  their  heirs  and  assigns,  to  the  use  of  tho 
said  S.  Davies,  and  his  assigns,  for  life,  without  impeachment  of 
waste ;  and  after  his  decease  to  the  use,  intent,  and  purpose  that 
the  said  Elizabeth  Davies  and  her  assigns  should,  in  case  she  sur- 
vived the  said  S.  Davies,  receive  and  enjoy  by  and  out  of  the 
said  hereditaments  thereinbefore  conveyed  (as  a  fund  additional 
to  a  certain  estate  already  charged  with  a  like  annuity  in  her  fa- 
vour during  her  natural  life),  the  annual  sum  or  rent  charge  of 
300Z. ;  with  powers  of  entry  and  distress,  and  perception  of  the 
rents  and  profits,  for  the  better  securing  the  due  and  regular  pay- 
ment of  the  annuity,  and  subject  thereto  to  the  use  of  the  said 
Lawrence  Norcop,  his  executors,  administrators,  and  assigns,  for 
the  term  of  500  years  thence  next  ensuing,  upon  the  trusts  there- 
in mentioned ;  remainder  to  the  use  of  said  P.  Davies,  and  the 
heirs  male  of  his  body  lawfully  issuing ;  remainder  to  use  of  G. 
Dundas,  the  only  other  son  of  the  said  S.  Davies,  and  the  heirs 
male  of  his  body  lawfully  issuing ;  remainder  to  the  use  of  the 
said  S.  Davies,  his  heirs  and  assigns,  for  ever.  A  commission 
under  the  great  seal  of  the  12th  January,  1809,  was  awarded  and 
issued  against  the  said  S.  Davies  and  P.  Davies,  directed  to  cer- 
tain commissioners  therein  named;  and  themajor  part  of  the  com- 
missioners duly  found  that  the  said  S.  Davies  and  P.  Davies  did 
become  bankrupts^  within  the  meaning  of  the  several  statutes 
then  in  force  concerning  bankrupts^  and  Sir  Matthew  Bloxam, 
Henry  Z.  Jervis,  and  George  Downward,  were  duly  chosen  as- 
signees of  the  estate  and  effects  of  the  bankrupts.  By  bar- 
gain and  sale  of  the  14th  of  February,  1809  (enrolled  in  Hia 
Majesty's  High  Court  of  Chancery,  the  6th  May,  1809),  and 
made  between  the  commissioners  of  the  one  part>  and  the  assignees 
of  the  other  part,  the  said  commissioners  did  grant,  bargain,  &c., 
unto  the  said  assignees,  their  heirs  and  assigns,  all  the  said  bank- 
rupt's messuages,  lands,  tenements,  and  hereditaments,  whereof 
•  or  wherein  and  whereto  they,  the  said  Samuel  Davies  and  Peter 
Davies,  or  either  of  them,  at  the  time  thejr  became  bankrupts, 
had  any  estate,  right,  title,  interest,  possession,  remainder,  rever- 
sion, expectancy,  or  otherwise,  and  the  reversion  and  reversions, 
remainder  and  remainders,  yearly  and  other  rents,  issues,  and 
profits  thereof;  to  hold  the  same  unto  and  to  the  use  of  the  said 
assignees,  their  heirs  and  assigns,  for  ever ;  or,  according  to  the 
said  S.  Davies'  and  P.  Davies'  right  and  interest  therein  re- 
spectively, subject  to  such  mortgages  and  other  charges  and  en- 
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cumbrances  which  the  same  premises  were  subject  to;  in  trust 
nevertheless,  for  all  the  creditors  of  the  said  S.  Davies  and  P. 
Davies  who  had  already  sought,  or  should  thereafter  come  in  and 
seek  relief,  by  virtue  of  the  said  commission,  against  the  said  S. 
Davies  and  P.  Davies ;  and  as  to  the  overplus  of  any,  after  pay- 
ment and  satisfaction  of  all  such  debts,  and  the  costs  of  suin^ 
forth  and  prosecuting  the  said  commission,  in  trust  for  the  said 
S.  Davies  and  P.  Davies,  their  heirs  and  assigns.  The  settled 
estate  has  been  sold  by  the  assignees  of  the  bankrupts,  and  they 
have  filed  a  bill  against  the  purchaser  for  a  specific  performance 
of  the  contract  for  sale ;  and  upon  the  hearing  of  the  cause,  the 
Lord  Chancellor  directed  this  case  to  be  sent  to  the  Court  of 
King's  Bench,  for  the  opinion  of  the  Judges  of  that  Court,  and 
that  the  question  should  be,  what  estate  and  interest  the  said  Sir 
M.  Bloxam,  H.  J.  Jervis,  and  G.  Downward,  took  in  the  es- 
tate settled  by  the  indentures  of  the  8th  and  9th  November,  1808, 
by  force  of  the  bankruptcy  of  S.  Davies  and  P.  Davies,  and  the 
indenture  of  bargain  and  saile  of  the  14th  February,  1809.  The 
cause  was  argued  at  the  sittings  at  Serjeants'  Inn,  before  last 
Michaelmas  term,  by 

Sugden^  for  the  plaintiff.  The  question  in  this  case  is,  whether  a 
bargain  and  sale  under  a  joint  commission  of  bankruptcy,  against 
the  tenant  for  life  and  tenant  in  tail,  bars  the  remainders  over, 
or  only  conveys  an  estate  for  life  with  a  base  fee  ?  It  is  clear, 
that  by  joining  in  a  recovery  the  tenant  for  life  and  the  tenant 
TBk  tail  might  have  barred  the  remainders;  and  by  the  21  J.  1, 
e.  19,  s.  12,  it  is  enacted,  *^  That  the  commissioners  shall  have 
power  to  grant  and  convey,  &c.,  any  lands,  &c.,  whereof  any 
bankrupt  is  or  shall  be  in  any  ways  seised  of  any  estate,  in  tail, 
in  possession,  reversion,  or  remainder,  and  whereof  no  reversion 
or  remainder  is  or  shall  be  in  the  king's  majesty,  his  heirs  and 
successors,  of  the  gift  or  provision  of  his  Majesty,  to  any  per- 
son, for  the  relief  and  benefit  of  the  creditors  of  all  such  bank- 
rupts ;  and  that  all  such  grants,  &c.,  shall  be  good  against  the 
said  bankrupts,  and  against  the  issues  of  the  bod^  of  such  bank- 
rupts, and  against  all  persons  claiming  any  estate,  right,  title,  or  in- 
terest, by,  from,  or  under  the  said  bankrupts,  after  such  time  as 
such  person  shall  become  bankrupt,  and  against  all  persons  what- 
soever whom  the  said  bankrupt,  by  eommon  rect^ery  or  other 
means,  might  cut  off  or  debar  ivom^xsj revtuiinder,  reversiofiy  &c." 
This  statute  was  passed  for  the  purpose  of  extending  the  pro- 
visions of  former  statutes  in  favour  of  the  creditors ;  and  the  pre- 
amble expressly  enacts,  that  it  shall  be  construed  largely  and 
Kberally  for  the  relief  of  creditors.  The  object  was  to  enable 
the  commissioners  to  do,  with  respect  to  real  property,  whatever 
the  bankrupt  himself  could  have  done ;  and  here  the  two  bank- 
rupts might,  by  joining  in  a  eommon  recovery,  have  barred  the 
remainder ;  and  if  so,  Uie  remainder  in  this  case  is  barred  by  the 
operation  of  the  statute^ 

Preitoftj  contra.  The  several  bankrupt  acts  are  to  be  considered 
M  parts  ox  the  same  system :  they  operate  against  the  bankrupt's 
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property,  either  by  way  of  forfeiture  or  alienation.  It  is  the  act 
of  bankruptcy  which  operates  as  the  alienation  of  the  estate ;  for 
the  bargain  and  sale  is  the  mere  execution  of  an  authority  by 
the  commissioners.  [Bayley,  J.  The  estate  remains  in  the 
bankrupt  till  the  commissioners  execute  the  assignment.]  The 
Court  must  look  to  the  nature  of  the  act  which  the  bankrupt  has 
done :  he  is  considered,  in  point  of  law,  as  having  committed  a 
crime ;  and  is,  in  many  instances,  subjected  to  a  prosecution  for 
felony,  from  circumstances  arising  out  of  his  bankruptcy.  The 
statute  of  34  &  35  II.  8,  c.  4,  did  not  enable  bankrupts  tenants 
in  tail  to  bar  even  their  own  issue ;  and  under  the  statute  17 
Eliz.,  c.  7,  the  interest  of  the  bankrupt  alone  could  pass.  Then 
came  the  statute  21  Jac.  1,  c.  19,  s.  12,  which  enabled  the  com- 
missioners to  convey  all  lands  whereof  the  bankrupt  is,  or  shall 
be,  in  any  way  seised  of  any  estate,  in  tail,  in  possession,  rever- 
sion, or  remainder,  and  whereof  no  reversion  or  remainder  shall 
be  in  the  king's  majesty,  his  heirs  or  successors,  to  any  person 
or  persons,  for  the  relief  and  benefit  of  the  creditors  of  all  such 
bankrupts ;  and  it  enacts,  that  all  and  every  such  conveyances, 
&c.,  shall  be  good  against  the  bankrupts,  and  against  the  issues 
of  the  bodies  of  such  bankrupts,  and  against  all  persons  claiming 
any  estate,  &c.,  by,  from,  or  under  the  bankrupts,  after  such 
time  as  such  person  shall  become  bankrupt,  and  against  all  per- 
sons whatsoever  whom  the  bankrupt,  by  common  recovery  or 
other  way 9  and  means^  might  cut  off  or  debar  from ^ny  remainder y 
reversion,  &c.  &c.  Then,  by  construction,  there  is  an  exception 
in  favour  of  the  crown,  since  the  remainder  or  reversion  in  the 
king  could  not  be  barred.  The  object  of  the  legislature  w^as 
to  do  no  more  by  means  of  an  act  of  bankruptcy  than  could  be 
done  by  a  common  recovery.  The  word  "bankrupts"  is  to  be 
taken  distributively,  and  "reddendo  singula  singulis"  is  applicable 
to  the  extent  of  interest  and  power  of  alienation  of  each  indi- 
vidual being  bankrupt.  There  might  have  been  several  commis- 
sions against  the  father  and  son,  or,  as  the  fact  is,  a  joint  com-^ 
mission  against  both.  Now,  the  statute  does  not  contain  any 
express  legislative  direction,  as  to  two  persons  being  partners  and 
becoming  bankrupts.  A  tenant  in  tail  in  remainder  may  bar  his 
issue  by  fine,  but  he  cannot  alien  so  as  to  bar  the  remainder  or 
reversion  expectant  on  his  estate.  If  there  had  been  a  separate 
commission  against  the  tenant  for  life,  and  another  commission 
against  the  tenant  in  tail,  the  assignees  of  the  former  would  have 
had  a  life  estate,  and  the  assignees  of  the  latter  would  have  had 
a  base  fee ;  and  if  that  be  so,  the  circumstance  of  the  tenant  for 
life  and  the  tenant  in  tail  being  in  partnership,  cannot  give  the 
act  of  bankruptcy  of  the  tenant  in  tail  a  greater  effect  than  if 
they  were  separate  traders.  Supposing  them  to  be  in  partner- 
ship, the  act  of  the  creditor  in  taking  out  a  separate  instead  of 
a  joint  commission,  or  the  act  of  the  commissioners  in  making 
one  bargain  and  sale  of  the  property  of  both  the  traders,  instead 
of  a  bargain  and  sale  of  the  property  of  each  trader  distinctly, 
cannot  vary  the  effect  of  the  act  of  bankruptcy.    A  separate 
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commission  against  the  tenant  in  tail  would  not  operate  as  an 
alienation  of  the  fee  simple.  Two  persons  cannot  commit  one 
joint  crime,  or  one  joint  act  of  bankruptcy :  the  act  and  the  crime 
of  each  is  distinct,  so  must  therefore  be  the  alienation.  The 
tenant  for  life  and  remainder  man  in  tail  must  concur  in  the  act 
of  alienation,  by  way  of  common  recovery,  to  pass  a  fee  simple, 
and  consequently  to  bar  the  remainder  and  the  reversion.  This 
is  not  a  joint  alienation  of  two  bankrupts,  but  operates  as  two 
separate  conveyances :  the  acts  of  each  are  separate,  and  the  as- 
sets of  each  are  separate.  [Abbott,  C.  J.  Suppose  the  tenant 
for  life  should  convey  his  estate  to  the  tenant  in  tail.]  Then  the 
estate  for  life  merges  in  the  estate  tail,  or  the  base  fee  derived 
from  the  estate  tail ;  but  till  the  merger  has  taken  place  (and  in 
this  instance  it  had  not  taken  place  prior  to  the  bargain  and  sale, 
or  the  bankruptcy),  there  was  not  any  right  or  power  in  the 
tenant  in  tail  alone  to  alien  the  fee  simple.  If  there  were  a 
common  recovery  making  the  father  tenant  and  the  son  vouchee, 
then  the  title  to  the  fee  simple  would  have  been  perfect :  in  that 
case,  there  would  have  been  the  concurrence  of  all  the  persons 
capable  of  conveying.  Suppose  A.,  the  father,  tenant  for  life, 
S.,  the  son,  tenant  in  tail,  and  A.,  tenant  in  fee  expectant,  and 
a  joint  commission  of  bankruptcy  issues  against  both,  the  rever- 
sion in  fee  expectant  would  not  be  assets  at  law,  although  it 
would  be  transferable  and  devisable ;  but  supposing,  in  the  in- 
terval, the  tenant  in  tail  were  to  die  without  issue,  whose  as- 
signees would  be  entitled  to  the  estate  ?  It  would  be  assets  of 
the  father,  by  reason  of  the  fee,  and  not  those  of  the  son.  If  the 
value  of  the  life  estate  belongs  to  the  father's  creditors,  the  value 
of  the  estate  tail  belongs  to  the  son's  creditors,  and  his  separate 
creditors  would  be  preferred,  even  under  a  joint-commission,  to 
the  partnership  creditors.  The  effect  of  the  argument  on  the 
other  side  would  be  to  give  to  the  son's  creditors  an  estate  in  fee. 
For  the  creditors  of  the  father  could  be  entitled  to  his  life  estate 
only.  But  why,  in  the  case  of  a  partnership,  is  an  act  of  bank- 
ruptcy by  a  son,  being  tenant  in  tail  and  a  partner  with  his 
father,  to  give  to  the  son's  separate  creditors  a  larger  estate  or 
benefit  than  they  would  have  taken  if  he  had  not  been  a  partner, 
or  had  been  a  partner  with  any  other  person  than  his  father,  the 
tenant  for  life  ?  The  stat.  21  Jac.  1,  c.  19,  only  enables  the  as- 
signees to  do  what  the  bankrupts  individually  could  do  by  con- 
veyance, fine,  or  recovery.  In  the  case  of  a  power  of  appointment 
by  tenant  in  tail,  the  commissioners  cannot  execute  that  power. 
Suppose  an  estate  to  A.  for  life,  and  to  B.  in  tail,  with  power  to 
alienate  when  in  possession,  his  bankruptcy  when  tenant  in  re- 
mainder would  not  operate  as  an  alienation.  The  attainder  of 
tenant  in  tail  in  remainder  bars  his  issue ;  but  the  reversion  re- 
mains unaffected.  Now,  would  the  attainder  of  a  father  tenant 
for  life,  and  of  his  son  tenant  in  tail,  bar  either  the  remainder 
or  the  reversion  ?  Undoubtedly  it  would  not,  but  only  forfeit 
the  respective  estates  of  the  father  and  the  son.  [Bayley,  J. 
The  statutes  of  forfeiture  are  construed  strictly ;  but  the  statutes 
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of  bankruptcy  liberally.]  The  general  principles  of  law  are  the 
best  guides  to  follow ;  and,  adopting  them,  the  assignees  take 
only  an  estate  for  life,  with  a  base  fee,  by  virtue  of  the  estate 
tail  of  the  son ;  and  this  is  all  the  legislature  intended  the  cre- 
ditors should  have.  Bankruptcy  was  not  intended  to  enlarge  the 
power  of  tenant  in  tail.  The  instance  of  a  bankruptcy  by  a 
father  tenant  for  life,  with  remainder  to  his  son  in  tail,  and  a 
partnership  between  them,  and  a  joint  commission  against  them, 
was  never  contemplated  by  the  legislature.  The  acts  and  power 
of  each  respective  owuer  becoming  bankrupt,  were  alone  the 
object  of  parliament  in  giving  to  creditors  the  benefit  of  the 
ownership  of  the  estates  tail  of  bankrupts. 

Sugdeuy  in  reply.  The  efieet  of  the  act  of  bankruptcy  is  to 
transfer,  by  the  operation  of  this  statute,  everything  which  the 
bankrupt  was  capable  of  transferring  by  proper  legal  conveyance. 
The  effect  of  the  argument  on  the  other  side  is,  to  invest  as  small 
au  estate  as  possible  in  the  assignees*  The  object  of  the  legis- 
lature, on  the  other  hand,  was  to  give  to  the  creditors  the  largest 
possible  estate  which  the  bankrupts  could  convey,  without  pre- 
judicing the  rights  of  others:  here,  without  injuring  others,  they 
might  both  have  suffered  a  recovery,  and  conveyed  the  fee-simple. 
The  argument  on  the  other  side  proceeds  upon  extreme  legal 
niceties ;  for  it  is  admitted,  that  if  the  tenant  in  tail  had  con- 
veyed to  the  tenant  for  life,  and  he  had  afterwards  become  bank- 
rupt, the  remainder-man  would  have  been  barred ;  and,  if  so,  in- 
asmuch as  by  the  operation  of  this  statute  the  estates  for  life  and 
in  tail  had  become  united  in  the  same  persons,  the  one  is  merged 
in  the  other,  and  the  assignees  have  acquired  the  same  power 
over  it  which  the  tenant  in  tail,  by  a  conveyance  before  the 
bankruptcy,  would  have  acquired. 

Abbott,  C.  J.  If  the  son  alone  had  been  a  bankrupt,  the 
commissioners,  by  the  deed  of  bargain  and  sale,  could  only  have 
conveyed  a  base  fee ;  but  both  the  father  and  son  having  become 
bankrupts,  the  commissioners  have  acquired  a  power  over  each 
estate.  It  seems  to  me,  however,  that  the  execution  of  the 
power  must  operate  separately  on  each  estate,  and  that  when 
executed  it  cannot  do  more  than  convey  an  estate  for  life,  and  a 
base  fee.     We  will  send  our  certificate. 

The  following  certificate  was  afterwards  sent : 

This  case  has  been  argued  before  us  by  counsel,  and  we  are 
of  opinion  that  Sir  Matthew  Bloxam,  Henry  Z.  Jervis,  and 
George  Downward,  took  an  estate  for  the  life  of  Samuel  Davies, 
and  a  base  fee  in  remainder,  determinable  on  the  death  of  Peter 
Davies,  and  failure  of  heirs  male  of  his  body. 

C.  Abbott. 
J.  Baylky. 
G.  S.  Holkoyd. 
W.  D.  Bbst. 
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The  KING  V.  HENRY  HUNT,  JOHN  KNIGHT,  JOSEPH 
JOHNSON,  JOHN  THACKER  SAXTON,  JAMES  MOOR- 
HOUSE,  JOSEPH  HEALY,  SAMUEL  BAMFORD,  ROB- 
ERT JONES,  GEORGE  SWIFT,  and  ROBERT  WILD.— 
p.  566. 

Upon  an  indictment  against  A.  R  and  others,  for  nnlawfully  meeting  together  with  per. 
sons  unknown,  for  the  purpose  of  exciting  discontent  and  disafTection,  it  was  held, 
(A.  &  having  presided  at  this  meeting,)  that  resolutions  passed  at  a  former  meeting 
assembled  a  short  time  before  in  a  distaut  place,  and  at  which  A.  B.  also  presided,  and 
the  avowed  object  of  which  meeting  was  that  of  the  meeting  mentioned  in  the  indict- 
ment,  were  admissible  in  evidence  to  show  the  intention  of  A.  B.  in  assembling  and 
attending  the  meeting  in  question. 
A  copy  of  these  resolutions,  delivered  by  A.  R  to  the  witness  at  die  time  of  the  former 
meeting,  as  the  resolutions  then  intended  to  be  proposed,  and  which  corresponded  with 
those  which  the  witness  heaxd  read  from  a  written  paper,  is  admissible  without  pro- 
dncing  the  original. 
Large  bodies  of  men  having  come  to  this  meeting  from  a  distance,  marching  in  regular 
Older,  resembling  a  military  march,  it  was  held  to  be  admissible  evidence  to  show  the 
character  and  intention  of  the  meeting,  that  within  two  days  of  the  same,  considerable 
numbers  were  seen  training  and  drilling  before  daybreak,  at  a  place  from  which  one 
of  tliese  bodies  had  come  to  the  meeting;  and  that  on  their  discovering  the  persons 
who  saw  them,  they  ill  treated  them,  and  forced  one  of  them  to  take  an  oath  never  to 
be  a  king*s  man  again :  Held,  also,  that  it  was  admissible  to  show  in  evidence,  for  the 
same  purpose,  that  another  body  of  men  in  their  progress  to  the  meeting,  on  passing 
the  house  of  the  person  who  had  been  so  ill  treated,  expressed  (heir  disapprobation  of 
bis  conduct  by  hissing. 
Parol  evidence  of  inscriptions  and  devices  on  banners  and  flags  displayed  at  a  meeting, 

is  admissible  without  producing  the  originals. 
Upon  such  an  inducement,  evidence  of  the  supposed  misconduct  of  those  who  dispersed 
the  meeting  is  not  admissible^ 


This  was  an  indictment  against  the  defendants,  and  the  first 
count  stated,  that  the  defendants,  being  malicious,  seditious,  and 
ill-disposed  persons,  and  intending  to  disturb  the  peace  and  com- 
mon tranquility  of  the  realm,  and  to  excite  discontent  and  disaf- 
fection, and  to  excite  the  subjects  of  our  lord  the  king,  to  hatred 
of  the  government  and  constitution,  on  the  1st  of  July,  and  on 
divers  other  days  and  times,  at  Manchester,  did  conspire  together, 
with  divers  other  persons  unknown,  unlawfully  to  meet  together, 
and  to  cause  a  ^eat  number  of  other  persons  to  meet  with  them  at 
a  certain  place  m  the  said  county,  for  the  purpose  of  disturbing  the 
peace,  &c.,  and  for  the  purpose  of  exciting  discontent,  &c.  and  for 
the  purpose  of  exciting  the  subjects  to  hatred,  &c.  And  that  de- 
fendants, and  said  other  conspirators,  in  pursuance  of  said  con- 
spiracy, on  16th  August,  at  Manchester,  unlawfully  did  meet  to- 
gether, and  did  cause,  aid,  and  assist  in  causing  divers  subjects  to 
a  large  number,  to  wit,  sixty  thousand  and  more,  unlawfully  to 
meet  together  for  the  purpose  aforesaid,  at  a  certain  place  in  the 
said  county,  in  a  formidable  and  menacing  manner,  and  in  military 
array,  with  clubs,  sticks,  and  other  offensive  weapons,  and  with 
divers  seditious  ensigns,  and  with  flags,  banners,  and  placards, 
bearing  divers  seditious  inscriptions  and  devices.  To  the  great 
terror  of  the  subjects,  to  the  evil  example,  &c.,  and  against  the 
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peace,  &c.  The  second  and  third  counts  were  also  for  a  conspiracy. 
Fourth  count ;  that  defendants  being  such  persons,  &c.,  unlawfully 
did  meet  together,  with  divers  other  persons  unknown,  to  a  large 
number,  to  wit,  sixty  thousand,  for  the  purpose  of  exciting  dis- 
content and  disaffection,  and  for  the  purpose  of  exciting  the  subjects 
to  hatred  of  the  government  and  constitution,  in  contempt,  &c. 
There  was  a  count  for  a  riot.     Plea,  not  guilty. 

At  the  trial  before  Bayley,  J.,  at  the  last  assizes  for  the  county 
of  York,  it  appeared,  that  on  the  21st  July,  1819,  the  defendant. 
Hunt,  had  presided  at  a  meeting  in  Smithfield,  one  of  the  chief 
objects  of  which  was,  to  consider  the  means  of  obtaining  a  reform 
in  parliament.      At  that  meeting,  resolutions  of  a  seditious  ten- 
dency were  passed,  the  defendant,  Hunt,  having  put  the  resolu- 
tions from  the  chair.     On  the  31st  July,  a  notice  of  a  meeting, 
the  notice  being  dated  the  23d  July,  and  purporting  to  be  signed 
by  eleven  persons,  inhabitants  of  Alanchester,  appeared  in  a  news- 
paper at  Manchester,  by  which  the  public  were  informed,  that  a 
meeting  would  be  held  on  the  9th  August,  on  the  area  near  St. 
Peter's  Church,  to  take  into  consideration  the  most  speedy  and 
effectual  mode  of  obtaining  *'  a  radical  reform  in  the  commons  house 
of  parliament,  and  also  to  consider  the  propriety  of  the  unrepre- 
sented  inhabitants  of  Manchester  electing  a  person  to  represent 
them  in  parliament."     And  it  announced,  that  H.  Hunt,  Esq.  was 
to  be  in  the  chair.     The  magistrates  having  given  notice  that  this 
meeting  was  illegal,  another  notice,  purportmg  to  be  signed  by  the 
same  persons,  appeared  in  the  same  paper,  stating,  that  they  had 
been  advised  that  a  meeting,  for  the  purpose  of  electing  a  person 
to  represent  the  inhabitants  of  Manchester  in  parliament  was  ille- 
gal, and  that  such  meeting  would  not  therefore  be  held.     In  the 
same  paper,  however,  a  notice  appeared,  dated  the  6th  August, 
**  that  a  public  meeting  would  be  held  on  the  area,  near  St.  Peter's 
Church,  on  Monday,  the  16th,  to  consider  the  propriety  of  adopt- 
ing the  most  legal  and  effectual  means  of  obtaining  a  reform  in 
the  commons  house  of  parliament,  the  chair  to  be  taken  by  the 
defendant.  Hunt,  at  12  o'clock.     In  pursuance  of  this  last  notice, 
the  meeting  assembled  on  the  16th,  and  the  defendant.  Hunt,  ap- 
peared upon  the  hustings,  but  before  any  resolutions  were  pro- 
posed, the  meeting  was  dispersed,  and  the  defendant.  Hunt,  and 
others,  were  taken  into  custody.     On  behalf  of  the  prosecution,  the 
resolutions  passed  at  Smithfield  were  given  in  evidence,  and  the 
tenor  of  them  was  proved  by  a  copy  produced  by  a  witness,  to 
whom  that  copy  had  been  delivered  by  the  defendant.  Hunt,  at  the 
time  of  the  Smithfield  meeting,  as  the  resolutions  intended  to  be 
there  proposed.     The  witness  also  swore,  that  the  resolutions  he 
heard  read,  corresponded  with  the  copy  so  delivered  to  him.     It 
was  objected,  by  the  defendants,  that  this  was  not  suflicient  evi- 
dence of  the  tenor  of  the  resolution,  inasmuch  as  the  original  pa- 
per from  which  they  were  read,  ought  to  have  been  produced,  or 
the  defendants  ought  to  have  had  notice,  at  least,  to  produce  it,  in 
order  to  let  in  the  secondary  evidence ;  and  secondly,  that  the  re- 
solutions themselves  were  not  admissible  at  all,  inasmuch  as  there 
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was  no  evidence  to  show,  that  it  was  intended  to  propose  the  same 
resolutions  at  the  meeting  at  Manchester.  The  learned  judge 
over-ruled  the  objections,  and  received  the  evidence.  It  appeared 
also  that  large  bodies  of  persons,  who  attended  the  meeting  at 
Manchester,  on  the  16th,  came  from  a  distance,  organized,  and 
with  a  regularity  of  step  and  movement,  resembling  that  of  a  mi- 
litary march,  and  that  one  of  these  bodies  came  from  the  neigh- 
bourhood of  a  place  called  White  Moss,  and  evidence  was  given, 
that,  on  the  14th  August,  a  witness  had  seen  at  White  Moss,  be- 
fore day-break,  a  number  of  persons  assembled,  practising  the 
marching  step,  and  that  these  persons,  upon  seeing  the  witnesses, 
had  ill-treated  them,  and  called  them  spies,  and  extorted  from  one 
of  them  an  oath,  never  to  be  a  king's  man  again,  or  to  name  the 
name  of  a  king.  And  it  was  proved,  that  some  of  the  parties  who 
entered  Manchester,  on  the  16th  in  military  order,  on  passing  the 
house  of  the  witness,  who  had  been  so  ill-treated,  expressed  their 
disapprobation  of  him  by  hissing.  It  was  objected,  by  the  de- 
fendants, that  this  was  not  admissible  evidence  against  them,  inas- 
much as  it  did  not  appear  that  the  meeting  at  White  Moss  took 
!)lace  with  the  knowledge  or  concurrence  of  any  of  them.  The 
earned  judge  over-ruled  the  objection,  and  received  the  evidence. 
It  appeared,  also,  that  at  the  meeting  of  the  16th,  there  were  va- 
rious flags  and  banners,  containing  inscriptions  and  devices,  of  a 
seditious  and  inflammatory  tendency,  and  that  these  were  seized 
by  the  police  officers  on  the  dispersion  of  the  mob ;  these  inscrip- 
tions and  devices  were  described  by  the  several  witnesses,  from 
memory.  It  was  objected,  by  the  defendants,  that  the  flags  or 
banners  ought  to  have  been  produced,  or  that,  in  order  to  entitle 
the  prosecutors  to  give  secondary  evidence,  the  defendant  ought  to 
have  had  notice  to  produce  the  originals.  The  defendants  also 
tendered  evidence  to  prove,  that  various  acts  of  outrage  were 
committed  upon  the  people  assembled,  by  the  military,  on  the  dis- 
persion of  the  meeting.  The  learned  judge  refused  to  receive  this 
evidence.  The  trial  occupied  ten  days  at  York,  and  the  defend- 
ants, Hunt,  Knight,  Bamford,  Healy  and  Johnson  were  found  guil- 
ty, upon  the  fourth  count  of  the  indictment.  The  other  defend- 
ants were  acquitted,  and  application  having  been  made  for  a  new 
trial,  afler  the  reading  of  the  evidence,  which  occupied  the  time  of 
the  court  for  several  days  in  this  term,  the  defendant.  Hunt,  on 
behalf  of  himself  and  the  others  contended,  that  there  ought  to  be 
a  new  trial,  on  the  ground  that  improper  evidence  had  been  re- 
ceived against  him,  and  that  evidence  tendered  on  the  part  of  the 
defendants  at  the  trial  had  been  refused,  and  he  renewed  the  ob- 
jections made  at  the  trial ;  and  he  further  urged,  that  the  learned 
judge  had  misdirected  the  jury  as  to  the  effect  of  the  evidence. 

Cur.  adv.  vuU. 

Abbott,  C.  J.  Although  this  matter  has  occupied  a  considera- 
ble portion  of  that  time  and  attention  which  is  dedicated  to  the 
administration  of  justice,  it  has  not  presented  to  my  mind  any 
doubt  whatever ;  and  I  will  deliver  my  opinion  upon  the  several 
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points  with  as  rauch  brevity  as  possible.  The  first  objection  taken 
by  the  defendants  was,  as  to  the  rejection  of  the  proposed  evidence 
of  the  misconduct  of  the  military.  This  supposed  misconduct 
took  place  at  the  dispersion  of  the  assembly,  and  was,  in  my  opin- 
ion, irrelevant  to  the  matters  in  issue.  The  matters  in  issue  were 
the  intention  and  object  of  the  assembly,  and,  upon  the  count  for 
a  riot,  the  conduct  of  the  persons  assembled  prior  to  their  disper- 
sion. Now  the  conduct  of  those  who  dispersed  the  assembly, 
could  have  no  bearing  upon  the  intention  and  object  of  the  assem- 
bly, because  those  must  have  existed  before  the  dispersion,  and 
were,  in  their  nature,  perfectly  distinct  from  the  conduct  of  those 
who  afterwards  dispersed  the  assembly.  Neither  was  the  conduct 
of  the  dispersers  relevant  to  the  demeanour  of  those  who  had  pre- 
viously assembled ;  and  nothing  that  was  properly  applicable  to 
show  the  demeanour  of  the  persons  assembled  was  rejected.  On 
the  contrary,  witness  after  witness  was  called  and  heard,  to  speak 
to  the  propriety  of  their  demeanour,  up  to  and  at  the  time  of  the 
arrival  of  the  military  among  them ;  and  up  to  and  at  the  period 
spoken  to  by  one  of  the  witnesses  examined  for  the  prosecution, 
who  gave  his  opinion  and  reasons  for  sending  in  first  the  yeoman- 
ry, and  afterwards  the  regular  cavalry.  No  witness  was  rejected 
who  was  oflered  to  speak  to  facts,  contradictory  to  the  matters 
deposed  to  by  that  person,  or  by  any  other  witness  examined  for 
the  prosecution.  It  appears  to  me,  therefore,  that  the  proposed 
evidence  relating  to  the  conduct  of  other  persons  in  a  matter  sub- 
sequent, was  properly  rejected.  But  if  this  were  more  doubtful 
than  it  appears  to  me  to  be,  with  reference  to  the  whole  charge 
originally  preferred  against  the  defendants,  still  that  doubt  would 
be  altogether  removed  by  the  verdict,  which  having  narrowed  the 
ofienceofthe  defendants  to  the  fourth  count,  which  charges  an 
unlawful  assembly,  for  the  purpose  of  exciting  discontent  and  dis- 
affection, and  does  not  charge  any  actual  or  intended  violence, 
has,  in  my  opinion,  unquestionably  rendered  the  proposed  evi- 
dence irrelevant,  as  having  no  bearing  upon  the  charge.  The  se- 
cond point  of  objection  is,  to  the  admission  of  the  resolutions  of 
the  Smithfield  meeting.  The  objection  here  is  two-fold  :  first,  that 
the  best  evidence  was  not  produced  ;  and,  secondly,  that  no  evi- 
dence of  them  was  admissible.  Now  the  paper  produced  was 
proved  to  have  been  received  from  the  hands  of  one  of  the  pre- 
sent defendants,  at  the  time  and  place  of  passing  the  resolutions, 
as  containing  the  very  resolutions  then  actually  in  progress,  and 
then  in  the  act  of  being  passed  by  or  proposed  to  the  persons  as* 
sembled,  and  as  against  the  party  to  whom  this  proof  applied,  the 
paper  produced  was  as  good,  if  not  better  evidence  than  any  other 
could  have  been.  On  the  second  part  of  the  objection,  it  is  to  be 
observed,  that  these  resolutions  were  proposed  at  a  large  assem- 
bly, very  recently  held  for  some  alleged  purpose  of  parliamentary 
reform,  which  was  the  avowed  purpose  of  the  meeting  at  Man- 
chester, at  which  previous  assembly,  one  of  the  defendants  had 
presided,  and  put  the  question  (if,  indeed,  any  question  can  be 
deemed  to  be  effectively  propounded  on  such  an  occasion)  which 
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defendant,  a  stranger  in  point  of  residence  or  other  than  political 
connection  with  Manchester  or  its  vicinity,  was  announced  as  the 
invited  chairman,  and  actually  became  the  chairman  at  the  meeting 
in  question.  Under  such  circumstances,  upon  the  question  oi 
intention,  I  have  no  doubt  that  it  was  competent  to  show,  as  against 
that  individual,  that,  at  a  wmilar  meeting,  held  for  an  object  pro- 
fessedly similar,  such  matters  had  passed  under  his  immeciiate 
auspices.  I  have  no  doubt  of  the  competency  of  such  evidence ; 
its  effect  was  for  the  consideration  of  the  jury,  and  was  properly 
left  to  them.  It  was,  in  its  nature,  a  declaration,  by  that  defendant, 
of  his  own  sentiments  and  views,  with  reference  to  what  is 
called  Parliamentary  Reform,  and  to  the  assembling  of  large  num- 
bers of  persons  to  hear  speeches  and  resolutions  under  that  pre- 
text. The  third  objection  was  to  the  reception  of  that  evidence 
which  regarded  the  training  at  White  Moss,  and  the  assault  there 
committed.  The  case  submitted  to  the  jury  by  the  present  indict- 
ment, presented  two  questions.  First,  the  general  character  of  the 
assembly :  as  in  all  cases  of  conspiracv,  or  other  unlawful  acts  in 
which  many  persons  are  concerned.  And,  secondly,  the  particular 
case  of  each  individual  charged,  as  connected  with  the  general 
character,  supposing  the  general  character  to  be  such  as  that  its 
criminality  might  in  the  result  be  a  fit  matter  for  the  considera- 
tion of  the  jury.  Now  it  was  shown  that  a  very  considerable  part 
of  the  persons  assembled,  or  at  least  a  very  considerable  part  of 
those  who  came  from  a  distance,  went  to  the  place  of  meeting  in 
bodies  to  a  certain  extent  arranged  and  organized,  and  with  9, 
regularity  of  step  and  movement  resembling  those  of  a  military 
march,  though  less  perfect.  The  effect  of  such  an  appearance, 
and  the  conclusion  to  be  drawn  from  it,  were  points  for  the  con- 
sideration of  the  jury,  and  no  reasonable  person  can  say  that  they 
were  left  to  the  consideration  of  the  jury  m  a  manner  less  favour- 
able to  the  defendants  than  the  evicfence  warranted.  And  if  this 
appearance  was  in  itself  proper  for  the  consideration  of  the  jury, 
it  must  have  been  proper  to  show  to  them  that  at  the  very  place 
from  which  one  of  these  bodies  came,  a  number  of  persons  had 
assembled  before  day-break,  and  had  been  formed  and  instructed 
to  march  as  soon  as  there  was  light  enough  for  such  an  operation  ; 
and  that  some  of  the  persons  thus  assembled  had  grossly  ill-treated 
two  others,  whom  they  called  spies,  and  had  extorted  from  one 
of  them,  at  the  peril  of  his  life,  an  oath  never  to  be  a  king's  man 
again,  or  to  name  the  name  of  a  king:  and  that  another  of  the 
bodies  that  went  to  the  place  of  meeting,  expressed  their  hatred 
toward  this  person  by  hissing  as  they  passed  his  door.  These  mat- 
ters were,  in  my  opinion,  unquestionably  competent  evidence  upon 
the  general  character  and  intention  of  the  meeting.  Their  effect 
as  to  each  particular  defendant  was,  as  I  have  already  observed , 
a  distinct  matter  for  the  consideration  of  the  jury.  With  respect 
to  the  last  point,  the  reception  of  the  evidence  as  to  the  inscrip- 
tions on  the  flags  or  banners,  I  think  it  was  not  necessary  either 
to  produce  the  flags  or  to  give  notice  to  the  defendants  to  produce 
them.     The  cases  requiring  the  production  of  a  writing  itself  will 
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be  found  to  apply  to  writings  of  a  very  different  character.  There 
is  no  authority  to  show  that  in  a  criminal  case  ensigns,  banners, 
or  other  things  exhibited  to  public  view,  and  of  which  the  effect 
depends  upon  such  public  exhibition,  must  be  produced  or  ac- 
counted for  on  the  part  either  of  the  prosecutor  or  of  the  defend- 
ants. And  in  many  instances  the  proof  of  such  matters  from  eye- 
witnesses, speaking  to  what  they  saw  on  the  occasion,  has  been 
received,  and  its  competency  was  never,  to  my  knowledge,  called 
in  question  until  the  present  time.  Inscriptions  used  on  such 
occasions  are  the  public  expression  of  the  sentiments  of  those  who 
bear  and  adopt  them,  and  have  rather  the  character  of  speeches 
tian  of  writings.  If  we  were  to  hold  that  "words  inscribed  on  a 
banner  so  exhibited  could  not  be  proved  without  the  production 
of  the  banner,  I  know  not  upon  what  reason  a  witness  should  be 
allowed  to  mention  the  colour  of  the  banner,  or  even  to  say  that 
he  saw  a  banner  displayed,  for  the  banner  itself  may  be  said  to  be 
the  best  possible  evidence  of  its  existence  and  its  colour.  And  if 
such  parol  proof  may  be  received  generally,  the  proof  at  this  trial 
was  properly  received:  notwithstanding  the  allegation  that  the 
things  themselves,  or  some  of  them,  were  in  the  hands  of  a  con- 
stable then  at  York  ;  for,  in  the  first  place,  this  fact  did  not  appear 
(if  indeed  it  appeared  at  any  time  distinctly)  until  after  the  evi- 
dence was  received  ;  and,  in  the  second  place,  if  it  had  appeared 
distinctly,  at  the  time  when  the  parol  evidence  was  offered,  still 
that  particular  fact  would  not  affect  the  competency  of  the  other 
proof,  such  other  proof  being  competent  upon  general  principles. 
Its  proper  effect  would  only  be  to  furnish  matter  of  observation  to 
the  jury  on  the  part  of  the  defendants,  that  the  prosecutor  chose 
to  offer  only  the  fallible  testimony  of  witnesses  where  he  had  it  in 
his  power  to  produce  the  infallible  testimony  of  the  things  them- 
selves. Although,  however,  for  the  purpose  of  the  present  objec- 
tion, it  is  assumed  that  some  of  the  banners  actually  displayed  in 
Saint  Peter's  Fields  were  in  the  hands  of  a  constable  at  York,  yet 
if,  instead  of  offering  the  parol  evidence,  that  person  had  been 
called  as  a  witness  to  produce  them,  the  prosecutor  might  have 
been  further  required  to  prove  that  the  things  produced  were  the 
things  displayed,  and  might  have  been  required  to  deduce  them 
from  hand  to  hand ;  and  if  there  had  been  a  failure  in  any  one 
step,  the  thing  must  have  been  rejected,  supposing  its  production 
to  be  the  only  proof.  The  diflBcuIty  of  such  a  deduction,  and  the 
impossibility  that  must  occur  in  many  cases,  of  either  producing 
the  things  themselves,  or  of  showing  what  has  become  of  them, 
shows  the  unreasonableness  of  requiring  the  proof  of  the  things 
themselves,  and  of  rejecting  the  testimony  of  eye-witnesses  in  a 
matter  of  public  exhibition  on  an  occasion  like  Uie  present.  The 
evidence  of  these  banners  and  inscriptions  was  properly  admissi- 
ble to  show  the  general  character  and  intention  of  the  assembly , 
their  application  to  the  particular  defendants  was  matter  for  the 
consideration  of  the  jury,  and  was  left  to  the  jury  in  that  way. 
Having  disposed  of  these  objections  as  matters  of  law,  I  shall  take 
no  further  notice  of  the  observations  addressed  to  us  upon  what 
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has  been  called  misdirection  in  the  effect  given  to  this  or  that  par- 
ticular point,  either  of  proof  adduced  or  of  proof  supposed  to  be 
deficient,  than  to  say  generally,  that  it  appears  to  me  that  no  ob- 
servation was  made  to  the  jury  unsuitable  to  the  matter  to  which 
it  was  applied  ;  that  the  whole  effect  of  the  evidence  was  most 
properly  left  to  them,  and  that  they  were  not  desired  or  directed 
to  draw,  nor  have  in  fact  drawn,  any  presumption  or  conclusion 
against  the  defendants,  which  was  not  well  warranted  by  the  evi- 
dence adduced  against  them. 
Bayley^  Holroyd,  and  Best,  Justices,  concurred 

Rule  refused. 


DUFF  V.  CAMPBELL.— p.  577. 

In  an  action  against  a  member  of  parliament,  (wo  persons  became  sureties  in  a  bond, 
conditioned  for  the  payment  of  such  sum  as  should  be  recovered  with  costs.  The 
cai]8e  proceeded,  and  notice  of  trial  being  given,  the  defendant  filed  a  bill  in  equity, 
and  obtained  an  injunction,  pending  which  he  became  bankrupt.  Having  suffered  a 
term  to  elapse  after  obtaining  his  certificate  without  pleading  it,  the  Court  refused  to 
let  him  plead  it,  as  of  the  former  term,  except  on  condition  of  dismissing  his  bill  in 
equity,  and  paying  all  costs  at  law  and  in  equity,  as  between  attorney  and  client. 

A  RULE  nisi  having  been  obtained,  calling  upon  the  plaintiff  to 
show  cause  why  the  defendant  should  not  be  at  liberty  to  plead 
his  certificate  of  bankruptcy,  as  of  last  Michaelmas  term,  nunc  pro 
tunc.  It  appeared  on  tiie  6th  October,  1818,  that  an  action  upon 
two  bills  of  exchange  was  commenced  against  the  defendant,  then 
a  member  of  parliament,  by  serving  him  with  a  copy  of  a  writ  of 
summons,  and  a  notice  of  an  affidavit  of  debt ;  and  that  pursuant 
to  such  notice,  two  persons  named  in  the  affidavits  became  sure- 
ties for  the  defendant  in  the  cause  in  a  bond,  in  the  sum  of  1700/. 
conditioned  for  the  payment  by  the  defendant  of  such  mm  as 
should  be  recavered^  together  with  costs.  In  Michaelmas  term,  1818, 
a  declaration  was  delivered  ;  and  in  Hilary  term,  1819,  the  defen- 
dant pleaded  the  general  issue ;  and  on  February  5th,  1819,  notice 
of  trial  was  given  for  the  sittings  at  Guildhall,  after  that  term.  The 
defendant  then  filed  his  bill  in  the  Exchequer  against  the  plain- 
tiffs, for  discovery  and  relief  touching  the  bills  which  were  the 
subject  of  the  action  ;  and  on  the  11th  February,  1819,  an  injunc- 
tion was  granted,  which  was  not  dissolved  until  the  6th  February, 
1820.  On  the  15th  April,  1819,  a  commission  of  bankruptcy  was 
issued  against  the  defendant,  under  which  he  was  duly  declared  a 
bankrupt ;  and  on  the  15th  July,  1819,  he  obtained  his  certificate, 
and  he  then  instructed  his  attorney  to  plead  the  same  in  this  ac- 
tion, puis  darrein  continuance,  in  consequence  of  which  the  plea 
was  prepared ;  but  bis  attorney  was  deterred  from  filing  it  by  the 
opinion  of  his  counsel  in  equity,  who  advised  that  it  would  have 
the  effect  of  dissolving  the  injunction,  or  amount  to  a  waiver. 
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Q-aBelee  and  Chitty  showed  cause.  The  defendant,  after 
having  delayed  the  plaintiff  by  a  bill  in  equity  now,  applies  for 
leave  to  plead  the  certificate,  which  would  be  a  bar  to  recovery 
altogether,  as  of  Michaelmas  term.  This  is  similar  to  a  case  of 
bail  in  error;  and  in  Southcote  v.  Braithwaite^  1  T.  R.  624,  it 
was  held,  that  as  bail  in  error  could  not  surrender  the  principal, 
they  were  not  entitled  to  relief,  although  the  principal  became  a 
bauKrupt  pending  the  writ  of  error.  By  analogy,  the  court 
ought  not  to  grant  any  indulgence  in  this  case,  as  the  sureties 
could  not  in  this  case  surrender  their  principal. 

Marryat  and  Oamphell^  contra.  If  the  defendant  be  not  at 
liberty  to  plead  his  certificate,  he  will  be  liable  to  the  sureties. 
It  is  not  pretended  that  this  is  a  debt,  which  would  not  be  dis- 
charged by  the  certificate,  nor  that  the  bill  in  equity  was  vexa- 
tious or  oppressive.  He  will  be  liable,  therefore,  for  the  debt, 
although  the  legislature  clearly  intended  that  the  certificate 
should  be  a  discharge ;  and  they  cited  Capper  v.  Stewart^  Tidd, 
Prac.  891,  and  2  Smith's  Reports,  there  referred  to. 

Abbott,  C.  J.  The  single  question  is,  whether  the  court  ought 
to  interfere  to  relieve  a  person  who  has  filed  a  bill  in  equity,  in 
which,  if  he  were  now  to  succeed,  he  would  defeat  the  claim  alto- 
gether ;  and  if  he  fails,  he,  an  insolvent  person,  will,  at  all  events, 
charge  the  plaintiff  with  some  costs.  If  it  had  not  been  for  that 
suit,  the  plaintiff  would  have  had  judgment  in  Easter  term,  before 
the  bankruptcy.  The  court  will  not  relieve  in  such  a  case,  unless 
on  the  terms  of  the  defendant's  dismissing  his  bill  in  equity,  and 
paying  all  costs  at  law  and  in  equity,  as  between  attorney  and 
client. 

Rule  absolute,  on  these  terms. 


The  KING  t?.   PEACE.— p.  579. 

Opon  an  indictment  for  an  assauhupon  E.  E.  it  is  sufficient  to  prove  that  an  assault  was 
committed  upon  a  person  bearing  that  name,  although  it  appear  that  two  persons 
bore  the  same  name,  E.  EL  the  eider  and  E.  E.  the  younger. 

The  defendant  was  indicted  for  an  assault  and  battery,  stated 
on  the  record  to  have  been  upon  the  person  of  Elizabeth  Edwards. 
Plea,  not  guilty.  At  the  trial  at  the  last  Spring  assizes  for  the 
county  of  Hereford,  before  Holroyd,  J.,  it  appeared,  that  there  were 
two  persons,  a  mother  and  a  daughter,  both  of  the  name  of  E.  E., 
and  that,  in  point  of  feet,  the  assault  had  been  committed  on  the 
daughter.  It  was  objected,  at  the  trial,  that  this  proof  varied  from 
the  mdictment,  inasmuch  as  E.  E.  must  be  presumed  to  be  E.  E. 
the  elder.  The  objection  was  over-ruled,  and  the  defendant  con- 
victed ;  and  now,  the  defendant  being  brought  up  for  judgment, 
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W.  E.  Taunton  renewed  his  objection.  In  Lepiot  v.  BrowUy 
1  Salk.  7,  it  was  held,  that  if  father  and  son  arc  both  called  A. 
B.,  by  naming  A.  B.  the  father  prima  facie  shall  be  intended. 
So  in  Wilson  y.  Stub%^  Hob.  830,  the  Court  said,  that  one  being 
named  Ralph  Stubs,  without  addition  should  never  be  accounted 
the  younger,  but  the  elder  of  the  two  of  that  name.  Here  the 
objection  is,  to  the  description  of  the  prosecutrix,  the  person 
against  whom  the  ofience  haa  been  committed.  There  are  two 
persons  bearing  the  name  of  Elizabeth  Edwards,  and  the  person, 
therefore,  in  the  indictment,  must  be  taken  to  be  the  elder. 
And  he  cited  Hawkins's  Pleas  of  the  Crown,  vol.  3,  tit.  Appeals, 
s.  106,  and  Vin.  Abr.  vol.  14,  tit.  Indictment,  n.  15,  16,  17. 

Per  Curiam.  The  crime  charged  in  the  indictment  has  been 
proved.  For  it  is  stated,  that  the  defendant  committed  an 
assault  on  Elizabeth  Edwards,  and  that  has  been  proved.  It  is 
not  absolutely  necessary  that  the  indictment  should  specifically 
describe  the  individual  on  whom  the  assault  was,  for  otherwise, 
an  indictment  would  be  bad,,  which  charged  that  the  assault  was 
committed  on  a  person  to  the  jurors  unknown.  The  question 
here  is,  not  whether  the  party  assaulted  has  been  rightly  described, 
but  who  the  party  is  who  is  described  in  the  indictment  as  having 
been  assaulted.  Here  that  has  been  suflBciently  proved.  The 
objection,  therefore,  is  not  sustainable. 

Judgment  for  the  Crown. 


The  KING  v.  The  Justices  of  HEEEFORDSHIRE.— p.  581. 

By  49  G.  Z,  c.  68,  s.  6,  ten  clear  days*  notice  of  the  intention  to  appeal  is  re- 
quired. Held,  that  the  ten  days  are  to  be  taken. ezclusiTely,  both  of  the  day 
of  serying  the  notice  and  the  day  of  holding  the  sessions. 

Okib  Joseph  Stinton,  having  had  an  order  of  filiation  made  on 
him,  as  the  father  of  a  bastard  child,  served  a  notice  of  appeal 
to  the  quarter  sessions  for  the  county  of  Hereford,  on  the  morn- 
ing of  the  9th  of  October.  The  sessions  were  holden  on  the  19th 
of  the  same  month ;  and  the  Court  refused  to  enter  on  the  appeal, 
being  of  opinion  that  the  notice  was  insufficient,  the  statute  49 
^*  8,  c.  68,  8.  5,  requiring  that  the  person  aggrieved  by  such  an 
order  should  give  notice  ten  clear  days  before  the  quarter  ses- 
sions, of  his  intention  to  appeal,  and  the  cause  and  matter  there- 
<^f*  W,  E.  Taunton  having  obtained  a  rule  nisi  for  a  mandamus 
^  the  Justices  to  receive  the  appeal, 

Mraham  now  showed  cause  against  it,  and  relied  on  the  words 
of  the  statute,  which  could  only  be  satisfied  by  a  notice  wherein 
l^ere  should  be  ten  clear  days,  exclusive  of  the  day  of  serving 
**  and  the  day  of  holding  the  sessions. 

^.  E.  Taunton^  contra,  contended  that  the  word  **  clear" 
Jjeant  only  complete  days ;  and  referred  to  the  computation  of 
the  octave  of  Saint  Hilary,  and  the  quarto  die  post  of  the  term, 
^  Bhow  that  the  days  of  a  stated  period  were  in  law  generally 
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reckoned  both  inclusively,  and  that  all  that  the  legislature  had 
in  view,  in  this  instance,  was  to  prevent  such  a  computation  being 
used.  But  the  Court  were  of  opinion,  that  ten  clear  days  meant 
ten  perfect  intervening  days  between  the  act  done  and  the  first 
day  of  the  sessions,  and  held,  therefore,  that  the  notice  was  de- 
fective ;  and  they  referred  to  Hoberts  v.  Siacey^  13  East,  21. 

Rule  discharged. 


The  KING  V.  WILLIAMSON  and  Another.— p.  582. 

Where  only  circamstances  of  strong  Buspicion  are  stated  in  affidavits,  on  which 
a  rule  for  a  criminal  information  is  moved,  it  is  not  sufficient  unless  the 
deponents  also  add  their  beUef  that  the  party  against  whom  the  application 
is  made  acted  from  corrupt  motives. 

J.  Williams  moved  for  a  rule  nisi,  for  a  criminal  information 
against  the  two  defendants,  who  were  the  mayor  and  the  town 
clerk  of  the  city  of  Chester,  for  corruption  at  the  last  election 
for  members  of  parliament  for  that  city.  It  appeared,  from  the 
aflSdavits  filed,  that  it  had  heretofore  been  the  practice  of  the 
corporation,  to  admit  persons  who  were  entitled  to  their  freedom, 
as  freemen,  during  the  election ;  that  the  mayor,  on  this  occa- 
sion, made  several  frivolous  excuses,  and,  finally,  refused  to 
comply  with  this  practice ;  and  that  the  town  clerk  stated,  that 
the  mayor  acted  under  bis  advice  and  direction,  and  that  he  had 
no  time  then  to  examine  the  papers  and  necessary  documents,  which 
was  not  true ;  that  both  of  them  had  taken  an  active  part  for 
the  successful  candidate.  General  Grosvenor,  during  the  election ; 
the  mayor  having  himself  proposed  him  as  a  candidate,  and  ap- 
propriated the  exchange  rooms  (of  which  he  had  the  disposal  as 
mayor)  to  be  a  committee-room  for  the  Grosvenor  party ;  and 
that  the  numbers  being  for  General  Grosvenor  698,  and  for  Sir 
John  Grey  Egerton  680,  the  numbers  of  the  new  freemen,  whom 
he  refused  to  admit,  were  for  General  Grosvenor  six,  and  for 
Sir  J.  G.  Egerton,  44.  It  also  appeared,  that  since  the  election, 
the  mayor  had  admitted  29  out  of  the  44,  which  would  have 
given  a  majority  to  the  losing  candidate.  The  affidavits,  how- 
ever, did  not  state,  that,  in  the  apprehension  and  to  the  belief  of 
the  deponents,  the  defendants  had  acted  from  corrupt  motives : 
and  he  contended,  that  this  was  not  necessary,  it  being  apparent, 
from  the  facts  themselves,  what  the  motives  must  have  been. 
He  referred,  as  to  the  merits  of  the  case,  to  Rex  v.  Borron^ 
ante,  434,  in  which  it  is  laid  down,  that  fear  and  favour  are  in- 
cluded amongst  those  dishonest  and  corrupt  motives,  for  which 
this  Court  will  grant  a  criminal  information. 

HoLROYD,  J.  Unless  the  deponents  add  to  these  affidavits, 
their  belief  that  these  parties  acted  from  corrupt  motives,  the 
rule  cannot  be  granted.  There  must  either  be  such  circum- 
stances as  can,  by  possibility,  lead  but  to  one  conclusion,  or  there 
must  be,  if  only  suspicious  circumstances  be  stated,  the  appre- 
hension and  belief  of  the  party  applying,  that  improper  motives 
operated  on  the  defendants.     Here,  the  circumstances  are  not. 
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perse,  strong  enough,  and  the  aflSdavitsmust,  therefore,  be  amend- 
ed in  this  particular  before  the  Court  can  grant  a  rule. 

Best,  J.  concurred.(a)  Rule  refused. 

The  afiBdavits  having  been  amended,  a  rule  nisi  was  afterwards 
obtained. 

(a)  Abbott,  G.  J.,  and  Batlst,  J.,  had  left  the  Court. 


The  KING  v.  The  Inhabitants  of  ARNESBY.— p.  584. 

A  &ther  has,  at  the  common  law,  no  authority  to  bind  his  infant  son  apprentice 
withoDt  his  assent;  and  consequently,  where  an  indenture  of  apprenticeship  was 
executed  by  the  master  and  the  father  of  the  apprentice,  but  not  also  by  the  appren- 
tice himself:  Held,  that  it  was  invalid,  and  that  no  settlement  could  be  gained 
under  it. 

Samuel  Simcoe  was  removed,  by  an  order  of  two  justices,  from 
Araesby,  in  the  county  of  Leicester,  to  Abthorpe,  in  the  county  of 
Northampton.  On  appeal  against  this  order,  it  appeared,  that  the 
pauper  had  served  some  years,  under  an  indenture  of  apprentice- 
ship in  Abthorpe.  The  indenture  stated,  that  Samuel  Simcoe,  son  of 
Samuel  Simcoe,  of  Kettering,  in  the  county  of  Northampton,  glover, 
by  and  -with  the  consent  of  his  said  father,  did  put  himself  appren- 
tice to  William  Sheppard  of  Abthorpe,  in  the  county  of  Northamp- 
ton, framework  knitter,  to  learn  his  art,  and  with  him,  after  the 
manner  of  an  apprentice  to  serve,  from  the  tenth  day  of  May,  1802, 
unto  the  full  end  and  term  of  seven  years,  from  thence  next  fol- 
hmng  to  be  fully  complete  and  ended.  It  was,  in  all  respects, 
regular,  except  that  it  was  executed  only  by  the  father  of  the 
pauper  and  the  master,  and  not  by  the  pauper  himself.  The  sessions 
thought  the  indenture  invalid,  and  quashed  the  order  of  removal. 

Clarke^  Phillipps^  and  Dwarris^  in  support  of  the  order  of  ses- 
sions, after  citing  Bex  v.  Cromford^  8  East,  25,  were  stopped  by 
the  court. 

Marriott  and  FrancTclin^  contra.  In  the  case  cited,  there  was 
no  contract  for  the  apprentice  to  serve  his  master,  so  that  it 
would  not  have  been  a  valid  indenture,  even  if  it  had  been  exe- 
cuted by  the  son;  and  upon  that.  Lord  Ellbnborough  founds  his 
judgment  in  that  case.  Here,  however,  there  is  a  contract  to 
that  effect.  Here,  too,  the  apprentice  has  served  under  the  in- 
denture, and  that  is  equivalent  to  an  execution  of  it  by  him.  In 
B^x  V.  Saughton-le-Springj  2  B.  &  A.  875,  it  was  laid  down, 
that  if  a  master,  knowmg  the  terms  by  which  a  servant  is  bound, 
accept  his  service,  the  agreement  must  be  considered  as  binding 
on  him,  although  he  has  not  executed  the  deed ;  and  Co.  Litt.  230, 
Oj  note  1,  is  to  the  same  effect.  But,  secondly,  here  the  father 
W  executed  the  deed,  and  that  is  enough ;  for  it  is  laid  down,  4 
Com.  Dig.  tit.  Justices  of  the  Peace,  B.  55,  that  a  father  may,  at 
the  common  law,  bind  his  infant  son  apprentice.  Then  if  so, 
^Ws  was  a  valid  binding  of  the  son  by  the  father,  and  the  son  has 
•88cnted  to  it,  by  serving  under  the  indenture. 
VOL.  V.  48  2  P 
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Abbott,  C.  J.  The  words  of  the  statute  of  the  3  W.  &  M.  c. 
11,  are,  "that  if  any  person  shall  be  bound  an  apprentice,  by 
indenture,  and  inhabit  in  any  town  or  parish,  such  binding  and 
inhabitation  shall  be  adjudged  a  good  settlement."  Before,  there- 
fore, any  settlement  can  be  gained,  the  court  must  see,  that  the 
party  is  bound  by  indenture.  Now  the  ordinary  mode  is,  for  a 
party  to  bind  himself,  by  executing  the  indenture.  Even,  if  he 
does  not  do  that,  still,  in  the  special  case  of  a  parish  apprentice, 
he  may  be  bound  without  such  execution :  but  then  the  binding 
takes  effect  by  the  authority  of  an  act  of  parliament.  This,  how- 
ever, is  not  the  case  of  a  parish  apprentice,  and  unless  we  were  to 
hold,  that  it  is  competent  for  a  father  to  bind  his  son  apprentice 
without  his  assent  (for  which  no  authority  can  be  produced)  we 
must  hold  this  indenture  to  be  invalid.  The  case  of  Rex  v.  Hough" 
ton-le- Spring  is  very  different.  That  was  a  case  of  hiring  and 
service,  the  statutes  applicable  to  which  say  nothing  of  the  mode 
in  which  the  contract  of  hiring  is  to  be  made ;  and  there  it  was  held 
that  the  deed  executed  by  the  servant,  and  his  employment  under 
it,  were  evidence  to  show  the  terms  under  which  the  hiring  had 
been  made.  And  I  think  that  that  decision  was  right.  This  case 
however,  stands  upon  veiy  different  grounds.  I  am,  therefore,  of 
•opinion  that  the  sessions  formed  a  right  judgment. 

Baylev,  J.  I  am  of  the  same  opinion.  An  infant  can  only  bind 
'himself  apprentice  by  deed,  and  the  question  in  this  case  is, 
whether,  according  to  the  words  of  the  act,  this  party  is  bound  by 
indenture.  The  indenture,  indeed,  purports  to  bind  the  son,  but 
the  son  has  not  executed  it.  It  is  said,  however,  that  he  has  done 
that  which  is  tantamount  to  an  execution.  If  we  were  to  hold  that 
to  be  so,  we  should  hold,  contrary  to  all  principle,  that  an  infant 
might  be  bound  by  his  act  in  pais,  without  executing  the  deed.  In 
the  case  of  a  parish  apprentice  there  is  a  special  power  given  by 
the  statute  of  Elizabeth  to  parish  officers,  and  there  an  apprentice, 
may  be  bound  without  his  assent  till  he  come  of  age.  But  a  father 
has,  at  the  common  law,  no  such  right.  The  passage  cited  from 
Comyn's  Digest  is  unsupported  by  any  authority,  I  think,  there- 
fore, that  the  indenture  in  the  present  case  was  invalid,  and  that 
no  settlement  was  gained  by  the  service  under  it. 

HoLROYD,  J.  I  am  of  the  same  opinion.  The  apprentice  did 
not  gain  a  settlement  by  the  service  in  this  case ;  for  an  infant 
cannot  be  bounc)  merely  by  an  act  in  pais.  It  has  been  argued, 
that  as  he  has  taken  the  benefit  of  the  deed  by  serving  under  it,  he 
must  be  bound  by  it.  But  that  argument  is  not,  as  it  seems  to  me, 
available.  In  Bex  v.  Cromford  the  apprentice  had  served  out  his 
?time,  and  in  Bex  v.  Bipouy  9  East,  295,  the  indenture  was  exe- 
cuted by  the  father  of  the  apprentice  and  the  master,  with  her 
consent,  and  she  also  served  under  it.  Yet  in  both  those  cases 
the  indentures  were  held  to  be  invalid.  According  to  my  recol- 
lection the  distinction  is  this :  where  a  par^  takes  the  benefit  cf  a 
deed,  but  does  not  execute  it,  he  will  not  be  liable  under  it  as  for 
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a  coYenant  broken,  but  he  may  be  liable  under  the  implied  con- 
tract raised  by  the  acts  of  benefit  ^hich  he  takes  under  it.  Here 
the  infant  vras  not  bound  by  indenture,  and  no  settlement  was 
gained. 

Best,  J.  It  seems  to  me  that  nothing  has  been  said  to  show 
that  the  infant  was  bound  by  this  indenture.  There  is  no  sufficient 
authority  for  saying  that  a  father,  at  the  common  law,  can  bind 
his  infant  son  apprentice  without  his  assent  testified  by  the  execu- 
tion of  the  indenture.  It  is  said,  that  the  service  here  was  tanta- 
mount to  an  execution  ;  but  where  is  that  argument  to  stop  ?  It 
might  go  the  length  of  proving  that  a  service  for  a  single  day, 
and  that  perhaps  without  proof  of  his  knowledge  of  the  contents 
of  the  indenture,  would  bind  the  apprentice.  The  dictum  to  which 
we  have  been  referred  applies  only  to  land,  qui  sen  tit  cpmmodum 
sentire  debet  et  onus  et  transit  terra  cum  onere ;  and  even  there  it 
would  be  a  difficult  point  to  establish  that  where  a  person  took 
possession  of  the  land  for  a  single  day,  he  was  bouncf  by  all  the 
covenants  of  a  long  lease,  which  he  had  never  executed.  It  seems 
impossible  to  consider  this  as  the  case  of  a  person  bound  by  inden- 
ture ;  and  unless  that  be  so,  he  is  not  witbm  the  statute,  and  has 
gained  no  settlement. 

Order  of  sessions  confirmed.* 

^  See  Rex  v.  Radby^  1  Bott.  549,  where  the  point  seems  to  have  been  taken  for 
granted.  And  in  Rex  v,  St,  Peter*i  on  the  Hill,  2  Bott.  367,  an  indenture  not  exe- 
cuted by  the  master  was  held  sufficient.  In  Rex  v.  St,  JSTieholat,  Nottingham,  2  T.  R. 
726,  although  it  was  the  case  ofa  parish  apprentice,  yet  the  master,  who  had  not  executed 
the  indenture,  remded  in  another  pariah.  Id  Rex  v.  Riptm^  tbe  binding  was  of  an  adult, 
and  not  of  an  infiint 


The  KING  v.  The  Inhabitants  of  CASTLE  MORTON.— p.  588. 

Ao  agreement  in  writing,  unstamped,  for  the  letting  a  tenement  at  a  certain  rent,  havijig 
been  lost:  Held,  that  parol  evidence  of  its  contents  was  not  admissible,  for  the  sake  of 
proviiig  thereby  the  value  of  the  tenement. 

Sarah  Bedward  widow,  and  her  two  children,  were  removed, 
by  order  of  two  justices,  from  the  parish  of  Tewkesbury  in  Glou- 
cestershire, to  the  parish  of  Castle  Morton  in  Worcestershire.  On 
appeal,  the  sessions  confirmed  the  order,  and  stated  the  following 
case  for  the  opinion  of  this  court. 

James  Bedward,  the  husband  of  the  pauper,  being  settled  by 
hiring  and  service  in  Castle  Morton,  afterwards  took  a  tenement  in 
the  parish  of  Longdon,  in  the  county  of  Worcester,  of  one  Miss 
Poole ;  the  terms  of  the  taking  were  contained  in  a  written  agree- 
ment, unstamped,  which  was  lost.  James  Bedward,  aifter  residing 
on  the  tenement  about  half  a  year,  gave  Miss  Poole  3/.  to  be  off 
the  bargain,  and  entered  into  a  fresh  agreement  with  Mr.  Pen- 
cent,  the  landlord  of  Miss  Poole,  who  accepted  him  as  tenant 
in  her  stead.    The  appellants,  to  prove  the  value  to  have  been  10/. 
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or  upwards,  offered  parol  evidence  of  the  contents  of  the  unstamped 
agreement,  which  had  been  lost,  in  order  to  prove  the  amount 
of  rent  agreed  for  between  Bedward  and  Miss  Poole,  which  parol 
evidence  the  court  refused  to  admit. 

TauntoTiy  in  support  of  the  order  of  sessions,  cited  Rippiner  v. 
Wright^  2  B.  &  A.  472,  as  an  authority  in  point. 

G.  R,  OroBB  and  BathurBty  contra.  It  is  not  attempted  in 
the  present  case  to  put  the  instrument  itself  in  force :  if  it  were 
so,  the  case  cited  would  be  decisive.  It  is  only  introduced  in 
order  to  show,  not  the  agreement  between  the  parties,  but  the 
value  of  the  tenement.  In  Dover  v.  Maestaerj  5  Esp.  92,  a 
promissory  note  was  admitted  in  evidence  for  a  collateral  pur- 
pose, although  not  stamped.  Here  it  was  introduced  for  a  col- 
lateral purpose  only,  and  is  in  the  nature  rather  of  a  declaration 
made  by  a  party  having  competent  knowledge  as  to  the  value. 

Abbott,  C.  J.  The  promissory  note  was  there  admitted  in 
evidence,  on  the  ground  that  the  defendant,  who  had  been  in  that 
case  guilty  of  a  crime,  should  not  be  allowed  to  relieve  himself 
from  the  consequences  of  it  by  such  an  objection.  And  so  in  the 
case  of  forgery,  a  prisoner  cannot  object  that  the  forged  instru- 
ment, when  produced,  cannot  be  given  in  evidence  for  want  of  a 
proper  stamp.  But  this  case  is  very  different;  for  the  parties  here 
seek  to  show  the  value  of  a  tenement  by  the  proof  of  a  contract  pre- 
viously entered  into  respecting  it.  The  contract  was  not  therefore, 
in  this  case,  collateral,  but  of  the  very  essence  of  the  case.  Nor 
can  it  be  introduced  as  a  declaration ;  for  it  is  a  declaration  made 
under  such  circumstances  as  prevent  its  being  admitted  in  evi- 
dence. 

Order  of  sessions  aflSrmed. 


The  KING  v.  The  Mayor  of  TRURO.— p.  590. 

By  the  charter  of  a  boroogh  it  was  directed,  that  when  it  should  happen  that  any  of  the 
capital  burgesses  should  die,  dwell  out  of  the  borough,  or  for  some  cause  be  removed, 
it  should  be  lawful  for  the  remainder  to  elect  others  into  the  place  of  those  so  happen- 
ing to  die  or  be  removed.  Held,  that  these  words  were  not  so  unambiguous  as  to  war- 
rant the  court  in  granting  a  mandamus  to  admit  two  persons,  in  the  room  of  two  non- 
resident capital  burgesses;  the  corporation  not  having  previously  removed  them  for 
this  cause  from  their  offices. 

Scarlett y  on  a  former  day  in  this  term,  had  obtained  a  rule 
nisi,  calling  upon  the  mayor  and  capital  burgesses  of  Truro,  to 
show  cause  why  a  writ  of  mandamus  should  not  issue,  command- 
ing them  to  proceed  to  the  election  and  swearing  in  of  two  capi- 
tal burgesses,  in  the  room  of  Edward  Lord  Exmouth  and  W.  A. 
Boscawen,  Esq.  It  appeared  upon  the  affidavits  that  the  borough 
of  Truro  was  an  ancient  borough,  created  by  a  charter  of  the  31st 
Elizabeth.  The  corporation  consisted  of  a  mayor  and  twenty- 
four  capital  burgesses,  and  the  charter  directed  that  as  often  as 
and  whensoever  it  should   happen  that  any  one  or  more  of  the 
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said  capital  burgesses  for  the  time  being  should  die,  or  dwell  out 
of  the  aforesaid  borough^  or  from  some  cause  be  removed  from 
his  office  of  capital  burgess,  that  then  and  so  often  it  might  be 
lawful  for  the  other  capital  burgesses  of  the  borough,  at  that  time 
surviving  or  remaining,  or  the  greater  part  of  them,  of  whom  the 
mayor  was  to  be  one,  to  elect  another  or  others  of  the  burgesses 
of  the  borough  into  the  places  of  the  said  capital  burgesses  so  hap- 
pening to  die  or  to  be  removed.  It  was  also  stated,  that  Lord  Ex- 
mouth  was  elected  a  capital  burgess  in  1785,  and  Mr.  Boscawen  in 
1789,  and  that  neither  of  them,  for  the  space  of  twenty  years  and 
upwards,  had  resided  within  the  borough. 

Carter  appeared  for  the  mayor  and  burgesses  of  the  borough, 
and  stated  that  he  was  ready  to  consent  to  any  rule  that  the  court 
might  make  on  the  subject. 

The  affidavits  on  behalf  of  Lord  Exmouth  and  Mr.  Boscawen 
stated  that  they  had  never  been  removed  from  the  offices  of  capi- 
tal burgesses,  nor  summoned  to  attend  any  meeting  for  the  pur- 
pose of  taking  it  into  consideration.  That  the  borough  of  Truro 
does  not  extend  over  the  whole  town  of  Truro,  and  that  in  parti- 
cular a  street  called  Lemon-Street,  in  which  several  of  the  capital 
burgesses  resided,  was  not  within  the  borough. 

Cfaselee  and  Littledale  now  showed  cause.  Non-residence  does 
not  ipso  facto  vacate  the  office,  but  an  amotion  by  the  corporation 
is  previously  necessary ;  Rex  v.  Ponsonhy^  1  Ves.  1,  and  in  that 
case  Rex  v.  Slade  is  referred  to,  which  was  a  point  arising  upon 
this  very  charter,  and  there  it  was  held  that  the  power  of  amo- 
tion ought  to  be  previously  exercised  by  the  corporation,  and  the 
Court  there  said,  that  non-residence  was  not  an  immediate  for- 
feiture, for  reasons  which  set  the  matter  in  a  very  plain  light. 
The  reasons  assigned  are,  that  the  office  of  free  burgess  is  a  free- 
hold, and  also  that  it  was  impossible  to  ascertain  from  what  period 
the  forfeiture  is  to  be  dated ;  and  they  referred  to  Rex  v.  Mayor 
of  Leicester^  4  Burr.  2087. 

Scarlett^  contra,  contended,  that  the  words  of  the  charter  dis- 
tinctly applied  to  the  present  case.  For  it  stated  that  a  new 
election  was  to  take  place  on  the  happening  of  either  of  three 
events,  viz. :  the  death,  non-residence,  or  amotion  of  any  of  the 
capital  burgess^.  Here  it  is  clear  that  the  power  of  amotion 
exists  in  this  case ;  and  it  would  be  a  useless  ceremony  (when  the 
corporation  appear  and  state  their  readiness  to  consent  to  any 
rule)  to  make  it  necessary  for  them  to  do  a  mere  formal  act  prior 
to  the  granting  of  the  mandamus. 

Per  Curiam.  The  general  practice  in  cases  of  this  sort  is,  not 
to  grant  a  mandamus  to  elect  unless  the  party  has  been  previously 
removed  from  the  office.  For  a  freehold  office  is  not  determined 
"without  some  act  done.  In  like  manner  as  in  a  freehold  lease  on 
condition,  if  the  condition  be  broken  there  must  be  an  entry  and 
ouster,  in  order  to  determine  the  lease.  It  is  different,  in  the  case 
of  a  lease  for  years  on  condition,  where  no  such  entry  is  necessary. 
The  court  ought  not  to  depart  from  its  usual  practice,  unless  the 
charter  contains  such  plain  and  unambiguous  words  as  could  leave 
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no  doubt  whatever.  Here,  however,  that  is  not  the  ease.  For 
though  it  is  stated,  that  in  case  any  capital  burgesses  shall  happen 
to  die,  dwell  out  of  the  borough,  or  be  removed,  others  may  be 
elected  ;  yet  at  the  end  of  the  clause  it  is  stated,  that  they  shall  be 
elected  in  the  place  of  those  so  happening  to  die  or  be  removed. 
The  intermediate  case  of  dwelling  out  of  the  borough  is  here  omit- 
ted. And  it  seems,  therefore,  upon  the  whole,  that  the  words  are 
not  so  plain  and  unambiguous  as  to  warrant  an  interference  con 
trary  to  the  usual  practice  of  the  court. 

Rule  discharged 


MELVILLE  and  Another  r.  HAYDEN.— p.  593. 

A  guarantee  of  the  payment  o(  A.  B.  to  the  extent  of  60/.  at  quarterly  account,  bill  two 
months,  for  goods  to  be  purchased  by  him  of  the  plaintiff,  is  not  a  continuing  or 
Btanding  guarantee  to  that  extent  for  goods  to  be  at  any  time  supplied  to  A.  R  until 
the  credit  ia  recalled. 

Assumpsit.  The  plaintiff  declared,  upon  a  contract,  to  gua- 
rantee the  payment  of  goods  furnished  by  the  plaintiffs  to  Amos 
Moulden :  plea,  general  issue.  The  guarantee  was  as  follows : 
"  Memorandum,  23d  September,  1818,  I  engage  to  guarantee  the 
payment  of  Mr.  Amos  Moulden  to  the  extent  of  60/.  at  quarterly 
account,  bill  two  months,  for  goods  to  be  purchased  by  him  of 
William  and  David  Melville."  At  the  trial  at  the  sittings  in  this 
term,  before  Abbott,  C.  J.,  at  Guildhall,  the  guarantee  was  proved. 
It  appeared  that  there  had  been  a  delivery  of  goods  for  three  quar- 
terly accounts,  all  of  which  had  been  satisfied  by  Moulden :  the  de- 
fault was  made  by  hira  in  the  fourth  quarterly  payment,  for  which 
the  action  was  brought.  It  appeared  that  in  the  first  quarter  goods 
to  the  amount  of  59/.  4s.  had  been  furnished,  and  in  the  second 
and  third  quarters  to  a  greater  extent.  The  learned  Judge  thought 
at  the  trial,  that  the  guarantee  was  at  an  end  before  the  goods 
were  furnished  for  which  the  action  was  brought ;  and  directed  a 
nonsuit,  giving  to  the  plaintiff  leave  to  move  to  enter  a  verdict  for 
60Z.  in  case  the  court  should  be  of  a  different  opinion.    And  now 

3Iarryat  moved  for  a  rule  nisi.  This  was  a  continuing  gua- 
rantee. Here  the  expression  is  "quarterly  account;"  which, 
therefore,  does  not  mean  one  quarter's  account  only,  but  an  ac- 
count once  in  each  quarter,  and,  therefore,  implies  a  dealing  for 
more  than  one  quarter  of  a  year.     And  besides,  it  is  not  for 

foods  to  the  extent  of  60Z.,  but  to  the  extent  of  60/.  for  goods, 
'he  fair  construction  therefore  of  it  is  this,  that  it  was  a  gua- 
rantee to  the  plaintiffs  for  their  furnishing  goods  to  Moulden  upoa 
certain  terms,  provided  that  the  extent  of  the  liability  was  not, 
in  any  one  quarter,  to  exceed  60/. ;  and  Mason  v.  Pritchard,  12 
East,  227,  is  an  authority  to  show  that  a  guarantee  to  a  party 
for  any  goods  he  hath  or  may  supply  my  brother  W.  P.  with,  to 
the  amount  of  100/.,  is  a  continuing  guarantee  until  the  credit  is 
recalled ;  and  that  case  is  very  similar  to  the  present. 
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Abbott,  C.  J.  I  had  no  doubt  at  the  trial  that  this  was  not  a 
continuing  guarantee,  and  that  it  was  applicable  only  to  the  first 
quarterly  payment  after  it  was  given.  I  am  still  of  the  same  opi- 
nion ;  and  I  think  there  is  no  ground  for  granting  the  present  rule. 

Bayley,  J.  I  am  of  the  same  opinion.  The  words  **  quarterly 
account"  do  not  seem  to  me  to  vary  the  case  ;  they  only  mean  that 
at  whatever  time  the  goods  might  have  been  delivered,  the  ac- 
count for  them  should  be  rendered  quarterly.  A  party  who  takes 
a  guarantee  of  this  sort,  should  carefully  provide  that  there  are 
words  in  it  expressive  of  its  being  a  guarantee  for  goods  to  be  fur- 
nished by  him  from  time  to  time.  In  the  case  of  Mason  v.  PrUch- 
ard  that  was  the  case.  The  words  there  were  "  for  any  goods  he 
hath  or  may  supply ;"  so  that  there  the  guarantee  was  applicable 
to  any  goods  furnished  at  any  time,  to  the  amount  of  100/.  what- 
ever intervening  payments  might  have  taken  place.  They  were, 
therefore,  equivalent  to  the  words  "  any  goods  furnished  from  time 
to  time."  In  this  case,  however,  I  think  there  was  no  continuing 
guarantee,  and  therefore  this  rule  must  be  refused. 

HoLROYD,  J.  The  guarantee  in  this  case  does  not  go  so  fai  as 
that  in  Mason  v.  PrUchard ;  but  was  fully  satisfied  as  soon  as 
goods  to  the  amount  of  60/.  had  been  purchased,  and  did  not  ex- 
tend to  such  goods  as  might  be  purchased  by  him  from  time  to 
time  of  the  plaintiffs.     The  nonsuit,  therefore,  was  right. 

Best,  J.  I  think  the  case  of  Mason  v.  PrUchard  went  as  far  as 
possible  ;  but  that  case  is  distinguishable  from  the  present.  There 
the  words  were  "  for  any  goods"  ;  here  no  such  expression  is  to 
be  found.  The  words  "quarterly  account"  do  not  affect  this 
question :  they  were  introduced,  as  it  seems  to  me,  only  to  pre- 
vent the  plaintiffs  from  calling  for  payment  at  so  early  a  period  as 
they  might  otherwise  have  done,  for  the  goods  furnished  under 
the  guarantee.  It  ought  to  appear  unequivocally  that  it  was  the 
intention  of  the  defendant  to  guarantee  Moulden's  payments,  for 

i;oods  to  be  furnished  from  time  to  time.  I  cannot  collect  that 
rom  the  present  guarantee.  The  rule,  therefore,  must  be  re- 
fused. 

Rule  refused. 


The  KING  V.  DOVE.— p.  596. 

The  SI  Jac.  1,  c.  7,  providea,  that  an  alehouse-keeper  suffering  inhabitants  of  the  parish 
to  tipple,  may  be  convicted  on  the  oath  of  one  witness,  and  the  1  Car.  c.  4,  extends 
the  same  penalty  to  Uie  case  of  strangers,  but  requires  proof  by  two  witnesses:  Held, 
(bercfurc,  that  a  conviction  stated  to  be  on  the  oaih  of  one  witness  against  an  ale- 
houae-kceper,  for  permitting  persons  to  tipple  in  his  alehouse,  was  bad,  fur  not  stating 
whether  those  persons  were  inhabitants  or  strangers. 

Phillips  had  obtained  a  certiorari  to  remove,  for  the  purpose 
of  quashing  it,  a  conviction  against  the  defendant,  who  was  an 
alehouse-keeper,  for  permitting  and  suflfering  several  persons 
uamed  in  the  conviction  to  remain  and  continue  drinking  and  tip- 
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pling  in  his  alehouse,  between  the  hours  of  11  and  12  o'clock  in 
the  evening  of  the  2d  of  October,  1819,  against  the  form  of  the 
statute.  The  conviction  was  stated  to  be  made  upon  the  oath  of 
one  credible  witness ;  and  the  objection  was,  that  it  did  not  also 
state  whether  the  persons  who  were  suffered  by  the  defendant  to 
tipple  in  his  alehouse,  were  inhabitants  of  the  place  or  strangers ; 
inasmuch  as  in  the  latter  case  the  statute  1  Car.  c.  4  must  have 
been  the  statute  referred  to,  and  that  act  requires  the  conviction 
to  be  on  the  oath  of  two  credible  witnesses. 

The  Solicitor- Creneral  and  Walton  showed  cause.  This  ques- 
tion depends  upon  the  construction  of  three  acts  of  parliament, 
1  Jac.  c.  9,  21  Jac.  c.  7,  and  the  1  Car.  c.  4.  By  the  first,  any 
innkeeper  permitting  an  inhabitant  to  tipple,  was  liable  to  be  con- 
victed on  the  oath  of  two  witnesses :  that  act  having  expired,  it 
was,  by  the  21  Jac.  1,  re-enacted  and  made  perpetual ;  but  it 
was  altered  in  this  respect,  that  the  conviction  might  be  made 
upon  the  oath  of  one  witness  only.  Then  came  the  1  Car.  c.  4, 
which  provided,  that  an  alehouse-keeper  permitting  a  stranger  to 
tipple,  should  "  incur  the  same  penalty,  and  in  such  manner  to 
be  proved,  levied,  and  disposed,  as  in  the  former  statute  of  the 
first  year  of  his  late  majesty's  reign."  And  the  fair  construction 
of  the  three  statutes,  therefore,  is,  that  the  1  Car.  c.  4,  referred 
to  the  1  Jac.  c.  9,  as  it  was  altered  by  the  21  Jac.  c.  7,  the  rule 
being  that  statutes  upon  the  same  subject  must  be  construed  as 
one  law.  If  so,  the  conviction  upon  the  oath  of  one  witness  will 
be  equally  good,  whether  the  persons  tippling  were  inhabitants 
or  strangers ;  and  then  it  was  unnecessary  to  state  that  fact  on 
the  face  of  the  conviction. 

Phillips,  contra.  The  1  Car.  c.  4,  simply  refers  to  the  statute 
1  Jac.  c.  9,  which,  although  it  had  expired,  still  remained  upon 
the  statute-book.  That  act  expressly  requires  proof  by  two  wit- 
nesses ;  and  the  Court  will  not  extend  a  case  of  a  conviction 
under  a  penal  statute,  by  the  forced  construction  contended  for 
on  the  other  side.  Although  the  amount  of  the  penalty  is  trifling, 
yet  by  the  21  Jac.  c.  7,  s.  4,  the  present  conviction,  unless  quash- 
ed, imposes  a  very  heavy  disability  upon  the  defendant. 

Abbott,  C.  J.  At  the  time  when  the  1  Car.  c.  4,  was  passed, 
the  legislature  had  in  view  both  the  statutes,  for  they  refer  dis- 
tinctly to  them  both ;  and  as  they  have,  after  that,  directed  that 
in  the  case  of  a  conviction  the  proof  shall  be  the  same  as  that 
required  by  the  1  Jac.  c.  9, 1  think  that  we  are  not  at  liberty  to 
construe  their  meaning  to  be  a  reference  to  the  1  Jac.  c.  9,  as 
altered  by  the  21  Jac.  c.  7.  That  being  so,  the  objection  to  the 
present  conviction  must  prevail. 

Bayley,  J.  The  only  safe  way,  in  cases  of  this  sort,  is  to 
abide  strictly  by  the  words  of  the  act ;  and  if  we  do  so,  there  is 
no  doubt  that  this  conviction  is  bad. 

HoLROYD  and  Best,  Js.,  concurred. 

Conviction  quashed. 
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BARROW  V.  HUMPHREYS.— p.  598. 

Semble,  That  a  party  who  ia  subpoenaed  as  a  witness  lo  attend  at  the  assizes,  is  guilty  of  a 
contempt  by  neglecting  to  attend,  although  the  cause  be  not  called  on  for  trial. 

A  RULE  had  been  obtained,  calling  upon  William  Davenport, 
Esq.,  to  show  cause  why  an  attachment  should  not  issue  against 
him  for  not  obeying  a  subpoena  issued  in  this  cause.  The  cause 
was  entered  for  trial  at  the  last  assizes  for  Chester,  and  Mr.  Da- 
venport was  subpoenaed  on  the  part  of  the  plaintiff,  who  attended 
with  his  witnesses,  and  delivered  his  briefs  to  counsel,  and  pre^ 
vious  to  the  canse  being  called  on  for  trials  Mr.  D.  was  called  in 
open  court  upon  the  subpoena,  by  the  crier  of  the  court ;  but  not 
answering,  the  plaintiff  was  obliged  to  withdraw  his  record.  The 
affidavit  stated,  that  he  was  induced  to  do  this  solely  by  the  ab- 
sence of  Mr.  Davenport,  without  whose  evidence  he  could  not 
safely  proceed  to  trial. 

CroBSy  Serjt.,  now  showed  cause.  The  party  was  not  in  contempt 
until  his  evidence  was  required  in  the  cause  in  which  he  was  sub- 
poenaed. In  this  case  that  cause  was  never  called  on  for  trial, 
and,  consequently,  there  was  no  cause  in  which  he  could  be  called 
upon  to  give  this  evidence.  In  Bland  v.  Swaffordy  Peake,  N.  P. 
C.  60,  Lord  Kenton  was  of  opinion,  that  no  action  would  lie 
against  a  witness  merely  on  the  record  being  withdrawn,  in  any 
case,  unless  the  cause  had  been  called  on  and  the  jury  sworn  ;  and 
he  stated,  that  the  court  had  no  jurisdiction  until  such  time  as  the 
jury  were  sworn.  That  case  is  in  point.  He  then  contended, 
that,  upon  the  merits  disclosed  by  the  affidavits  in  answer,  the 
rule  ought  to  be  discharged. 

Scarletty  contra.  The  party  was  in  contempt  by  not  obeying 
the  order  of  the  Court.  The  disobedience  of  the  order,  in  its 
letter,  constitutes  the  contempt.  In  the'  case  of  Bland  v.  Swaf- 
fordy  the  action  was  brought  against  the  witness  for  the  damage 
sustained  in  consequence  of  his  non-attendance,  and  no  damages 
could  be  proved  to  arise  from  his  neglect  to  attend,  unless  the 
cause  were  actually  called  on ;  and  it  was  shown  to  have  been 
lost  by  the  non-attendance  of  the  witness. 

Abbott,  C.  J.  I  feel  the  utmost  respect  for  any  opinion  that 
ever  fell  from  lord  Kenyon.  But  adverting  to  the  form  of  the 
subpoena  which  commands  the  witness  to  be  before  the  court  on  a 
given  day,  it  does  seem  to  me,  at  present,  that  if  a  party  forbears 
to  attend,  in  obedience  to  it  at  the  assizes,  he  is  in  contempt.  I 
am  by  no  means,  however,  prepared  to  say,  that  that  is  my  deli- 
berate judgment.  It  is  not  necessary  to  decide  the  question,  be- 
cause I  am  clearly  of  opinion,  that,  upon  the  merits,  this  rule 
ought  to  be  discharged. 

Bayley,  J.     I  incline  to  think,  that  if  the  judge  at  nisi  prius 

allows  his  officer  to  call  the  witness  upon  his  subpoena,  and  he  does 

not  appear,  he  is  then  in  contempt,  for  their  order  is  to  attend  on 

a  given  day  and  hour  to  give  evidence  in  the  cause^  and  if  he 
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neglects  so  to  do,  he  is  then  guilty  of  a  disobedience  to  that  order 
and  that  constitutes  the  contempt. 

HoYROYD,  J.  Whatever  may  be  requisite  to  make  a  witness  ha- 
ble  in  a  civil  action,  in  consequence  of  his  non-attendance,  I  am 
of  opinion,  that  he  may  be  guilty  of  a  contempt  of  court,  by  not 
attending,  although  the  cause  be  not  called  on.  It  is  the  neglect 
to  appear,  as  required  by  the  subpoena,  that  constitutes  the  con- 
tempt. If  a  party  stay  away  so  long  as  to  show  that  it  is  impos- 
sible for  him  to  attend,  he  must  be  taken  to  stay  away  with  a  de- 
termination to  disobey  the  order  of  the  court,  and  that  is  quite 
sufficient  to  call  upon  him  to  answer  for  the  contempt.  Upon  the 
merits,  however,  I  am  of  opinion,  that  this  rule  should  be  dis- 
charged. 

Best,  J.  Whenever  a  case  similar  to  that  of  Bland  v.  Swaf- 
ford  shall  again  occur,  it  may  be  worthy  of  consideration,  whether 
that  decision  can  be  supported.  It  appears  to  me,  however,  that 
there  is  a  material  distinction  between  that  case  and  the  present. 
An  attachment  for  contempt  proceeds  not  upon  the  ground  of  any 
damage  sustained  by  an  individual,  but  is  instituted  to  vindicate 
the  dignity  of  the  court.  Wherever  it  is  distinctly  shown,  that 
the  party  meant  to  disobey  the  order  of  the  court,  he  is  guilty  of 
a  contempt.  The  calling  of  the  witness  upon  the  subpoena,  is  only 
for  the  purpose  of  obtaining  clear  evidence  of  his  having  neglect- 
ed to  appear,  but  that  it  is  not  necessary,  if  it  can  be  clearly  shown 
by  other  means,  that  the  party  has  disobeyed  the  order  of  the 
court.  Upon  the  merits,  however,  I  agree  with  my  brothers,  that 
this  rule  should  be  discharged. 

Rule  discharged. 


SELIG  V.  LEIDERSDORFF  and  Another.— p.  601. 

A  defendant  may  be  committed  to  the  custody  of  the  marshal  upon  a  special 

original. 

The  defendant,  Leidersdorff,  being  in  the  custody  of  the  war- 
den of  the  Fleet,  on  common  process  issued  against  himself  and 
the  other  defendant,  his  partner,  was  this  day  brought  into  court 
on  a  habeas  corpus  ad  respondendum,  and  it  appearing  that  there 
was  a  special  original,  returnable  in  this  court  on  the  morrow 
against  the  two  defendants,  F.  Pollock  moved,  that  the  defendant, 
Leidersdorff,  who  alone  was  in  custody,  might  be  committed  to 
the  custody  of  the  marshal  of  the  Marshalsea,  upon  the  cause  of 
action  in  this  court,  and  also  upon  that  in  the  Common  Pleas ; 
and  he  cited  a  case  in  which  the  Court  had  made  a  similar  order, 
in  Easter  term,  1819,  and  produced  an  office  copy  of  the  rule  in 
that  case. 

HoLRoYD,  J.,  who  alone  was  in  court,  saw  no  objection,  ia 
principle,  to  the  application ;  and  as  there  was  a  precedent  in 
the  case  cited,  made  the  order  as  prayed. 
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Bamewally  on  a  subsequent  day,  moved  to  discharge  the  de- 
fendant out  of  the  custody  of  the  marshal,  on  the  ground  that 
the  former  committal  was  irregular,  the  writ  at  that  time,  not 
being  returnable.  There  was  no  bill  or  declaration  in  this  court 
to  charge  him  with.  The  writ  being  directed  to  the  sheriiT,  he 
vas  ordered  to  have  the  defendant  in  court  on  a  given  day. 
The  Court,  however,  said  they  saw  no  objection  to  the  proceed- 
ing; and  Bayley,  J.,  said,  that  provided  the  writ  were  returnable 
when  the  committal  took  place,  the  proceeding  was  regular ;  but 
that  he  had  frequently  been  surprised  to  find,  that  defendants 
vere  committed  to  the  custody  of  the  marshal  before  the  return 
of  the  writ,  which  was  certainly  irregular.  In  this  case,  how- 
ever,  the  writ  was  now  returned,  and  the  defendant  was  in  the 
proper  custody. 


DOE,  on  the  Demise  of  WILLIAMS  v.  WINCH  and  Others. 

—p.  602. 

The  court  will  not  stay  the  proceedinga  in  an  ejectment  until  the  taxed  costs  of  a  suit  in 
equity,  brought  by  the  same  party  for  the  recovery  of  the  same  premlees,  are  paid. 

Barnewall  had  obtained  a  rule,  calling  upon  the  lessor  of  the 
plaintiff  to  show  cause  why  the  proceedings  in  this  ejectment 
should  not  be  stayed  until  the  costs  of  all  former  proceedings, 
both  at  la\y  and  in  equity,  should  be  paid.  The  following  were 
the  facts  of  the  case.  In  the  year  1805  the  lessor  of  the  plaintiff 
had  caused  an  ejectment  to  be  served  upon  Henry  Honnor,  who 
then  possessed  the  premises,  in  which  ejectment  he  did  not  fur- 
ther proceed  ;  on  the  15th  June,  1805,  H.  Honnor  was  summoned 
to  appear  to  a  writ  of  right  at  the  suit  of  the  lessor  of  the  plain^ 
tiff,  for  which  an  appearance  was  entered,  and  no  further  proceed^ 
ings  were  taken.  In  April,  1806,  the  lessor  of  the  plaintiff  enter- 
ed his  writ  of  right  in  the  manor  court,  and  Honnor  appeared,  and 
the  lessor  of  the  plaintiff  delirered  his  count  in  the  said  writ,  and 
the  then  defendant,  in  1808,  pleaded  thereto  ;  since  which  no  fur- 
ther proceedings  had  been  had  in  that  suit.  In  June,  1810,  the  les- 
sor of  the  plaintiff  filed  his  bill  in  Chancery  against  Honnor,  pray- 
ing that  he  might  be  ordered  to  deliyer  up  the  premises  therein 
mentioned  (being  the  same  premises  for  which  all  the  former  pro- 
ceedings were  had)  to  the  lessor  of  the  plaintiff,  and  account  for 
the.  rents  and  profits.  The  defendant  having  appeared  and  an- 
swered, and  the  plaintiff  having  replied,  the  cause  came  on  to  be 
tried  in  February,  1815,  when  no  person  appearing  for  the  plain- 
tiff, the  bill  was  dismissed  with  costs.  On  his  application,  how- 
ever, it  was  restored,  and  was  finally  heard  in  June,  181§,  and  the 
court  ordered  that  the  bill  should  be  dismissed  with  costs.     In 
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neglects  so  to  do,  he  is  then  guilty  of  a  disobedience  to  that  order 
and  that  constitutes  the  contempt. 

HoYROYD,  J.  Whatever  may  be  requisite  to  make  a  witness  lia- 
ble in  a  civil  action,  in  consequence  of  his  non-attendance,  I  am 
of  opinion,  that  he  may  be  guilty  of  a  contempt  of  court,  by  not 
attending,  although  the  cause  be  not  called  on.  It  is  the  neglect 
to  appear,  as  required  by  the  subpoena,  that  constitutes  the  con- 
tempt. If  a  party  stay  away  so  long  as  to  show  that  it  is  impos- 
sible for  him  to  attend,  he  must  be  taken  to  stay  away  witli  a  de- 
termination to  disobey  the  order  of  the  court,  and  that  is  quite 
sufficient  to  call  upon  him  to  answer  for  the  contempt.  Upon  the 
merits,  however,  I  am  of  opinion,  that  this  rule  should  be  dis- 
charged. 

Best,  J.  Whenever  a  case  similar  to  that  of  Bland  v.  Swqf' 
ford  shall  again  occur,  it  may  be  worthy  of  consideration,  whether 
that  decision  can  be  supported.  It  appears  to  me,  however,  that 
there  is  a  material  distinction  between  that  case  and  the  present. 
An  attachment  for  contempt  proceeds  not  upon  the  ground  of  any 
damage  sustained  by  an  individual,  but  is  instituted  to  vindicate 
the  dignity  of  the  court  Wherever  it  is  distinctly  shown,  that 
the  party  meant  to  disobey  the  order  of  the  court,  he  is  guilty  of 
a  contempt.  The  calling  of  the  witness  upon  the  subpoena,  is  only 
for  the  purpose  of  obtaining  clear  evidence  of  his  having  neglect- 
ed to  appear,  but  that  it  is  not  necessary,  if  it  can  be  clearly  shown 
by  other  means,  that  the  party  has  disobeyed  the  order  of  the 
court.  Upon  the  merits,  however,  I  agree  with  my  brothers,  that 
this  rule  should  be  discharged. 

Rule  discharged. 


SELIG  v.  LEIDERSDORFF  and  Another.— p.  601. 

A  defendant  may  be  committed  to  the  custody  of  the  marshal  upon  a  special 

original. 

The  defendant,  Leidersdorff,  being  in  the  custody  of  the  war- 
den of  the  Fleet,  on  common  process  issued  against  himself  and 
the  other  defendant,  his  partner,  was  this  day  brought  into  court 
on  a  habeas  corpus  ad  respondendum,  and  it  appearing  that  there 
was  a  special  original,  returnable  in  this  court  on  the  morrow 
against  the  two  defendants,  JP.  Pollock  moved,  that  the  defendant, 
Leidersdorff,  who  alone  was  in  custody,  might  be  committed  to 
the  custody  of  the  marshal  of  the  Marshalsea,  upon  the  cause  of 
action  in  this  court,  and  also  upon  that  in  the  Common  Pleas ; 
and  he  cited  a  case  in  which  the  Court  had  made  a  similar  order, 
in  Easter  term,  1819,  and  produced  an  office  copy  of  the  rule  in 
tliat  case. 

HoLROYD,  J.,  who  alone  was  in  court,  saw  no  objection,  in 
principle,  to  the  application ;  and  as  there  was  a  precedent  in 
the  case  cited,  made  the  order  as  prayed. 
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Barnewally  on  a  subsequent  day,  moved  to  discharge  the  de- 
fendant out  of  the  custody  of  the  marshal,  on  the  ground  that 
the  former  committal  was  irregular,  the  writ  at  that  time,  not 
bemg  returnable.  There  was  no  bill  or  declaration  in  this  court 
to  charge  him  with.  The  writ  being  directed  to  the  sheriff,  he 
was  ordered  to  have  the  defendant  in  court  on  a  given  day. 
The  Court,  however,  said  they  saw  no  objection  to  the  proceed- 
ing ;  and  Bayley,  J.,  said,  that  provided  the  writ  were  returnable 
when  the  committal  took  place,  the  proceeding  was  regular ;  but 
that  he  had  frequently  been  surprised  to  find,  that  defendants 
were  committed  to  the  custody  of  the  marshal  before  the  return 
of  the  writ,  which  was  certainly  irregular.  In  this  case,  how- 
ever, the  writ  was  now  returned,  and  the  defendant  was  in  the 
proper  custody. 


DOE,  on  the  Demise  of  WILLIAMS  v.  WINCH  and  Others. 

—p.  602. 

Tlie  court  will  not  stay  the  proceedings  in  an  ejectment  until  the  taxed  costs  of  a  suit  in 
equity,  brought  by  the  same  party  for  the  recovery  of  the  same  premises,  are  paid. 

Barnewall  had  obtained  a  rule,  calling  upon  the  lessor  of  the 
plaintiff  to  show  cause  why  the  proceedings  in  this  ejectment 
should  not  be  stayed  until  the  costs  of  all  former  proceedings, 
both  at  la\y  and  in  equity,  should  be  paid.  The  following  were 
the  facts  of  the  case.  In  the  year  1805  the  lessor  of  the  plaintiff 
had  caused  an  ejectment  to  be  served  upon  Henry  Honnor,  who 
then  possessed  the  premises,  in  which  ejectment  he  did  not  fur- 
ther proceed  ;  on  the  15th  June,  1805,  H.  Honnor  was  summoned 
to  appear  to  a  writ  of  right  at  the  suit  of  the  lessor  of  the  plain- 
tiff, for  which  an  appearance  was  entered,  and  no  further  proceed- 
ings were  taken.  In  April,  1806,  the  lessor  of  the  plaintiff  enter- 
ed his  writ  of  right  in  the  manor  court,  and  Honnor  appeared,  and 
Ae  lessor  of  the  plaintiff  delivered  his  count  in  the  said  writ,  and 
the  then  defendant,  in  1808,  pleaded  thereto ;  since  which  no  fur- 
ther proceedings  had  been  had  in  that  suit.  In  June,  1810,  the  les- 
sor of  the  plaintiff  filed  his  bill  in  Chancery  against  Honnor,  pray- 
ing that  he  might  be  ordered  to  deliver  up  the  premises  therein 
mentioned  (being  the  same  premises  for  which  all  the  former  pro- 
ceedings were  had)  to  the  lessor  of  the  plaintiff,  and  account  for 
the.  rents  and  profits.  The  defendant  having  appeared  and  an- 
swered, and  the  plaintiff  having  replied,  the  cause  came  on  to  be 
tried  in  February,  1815,  when  no  person  appearing  for  the  plain- 
tiff, the  bill  was  dismissed  with  costs.  On  his  application,  how- 
ever, it  was  restored,  and  was  finally  heard  in  June,  I8l8,  and  the 
court  ordered  that  the  bill  should  be  dismissed  with  costs.     In 
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July,  1818,  the  costs  were  taxed  at  114/.,  upon  which  a  subpoena 
was  issued  against  the  lessor  of  the  plaintiff  for  that  sum,  and  va- 
rious applications  were  made  at  his  dwelling  house  for  the  pur- 
pose of  seeing  him  and  requesting  payment,  but  he  was  not  to  be 
found.  The  lessor  of  the  plaintiff,  not  having  paid  the  costs,  again 
exhibited  his  bill  in  Chancery  against  H.  Honnor,  praying  to  be 
relieved  according  to  the  prayer  of  the  original  bill,  to  which  bill 
H.  Honnor  filed  a  demurrer ;  but  before  argument  H.  Honnor,  in 
November,  1818,  died,  having  by  his  will  appointed  the  defend- 
ants his  trustees  and  executors ;  and  in  the  month  of  October  last 
the  lessor  of  the  plaintiff  caused  a  declaration  in  ejectment  to  be 
delivered  to  the  defendants,  for  the  recovery  of  the  same  pre- 
mises as  were  comprised  in  the  former  proceedfings.     And  now, 

Marryat  showed  cause.  The  defendant  is  entitled  only  to  a 
stay  of  proceedings  until  the  costs  of  the  former  ejectment  be 
paid.  In  the  writs  of  right  there  are  no  costs  allowed,  and  there 
is  no  authority  for  staying  proceedings  until  the  costs  of  a  suit  in 
equity  are  paid. 

Bamewall^  contra.  The  principle  upon  which  the  Courts  have 
acted  in  staying  the  proceedings  until  the  costs  of  a  former  suit 
have  been  paid,  is  the  vexation  and  oppression  caused  to  the  de- 
fendant by  several  suits  instead  of  one.  In  this  case  the  defend- 
ant has  been  vexed  with  six  different  suits.  The  object  of  all 
was  the  recovery  of  the  same  premises.  The  proceedings  in 
equity  were  in  substance  an  ejectment ;  for  the  prayer  of  the  bill 
was,  that  the  premises  might  be  delivered  up  to  the  defendant, 
the  costs  thereby  incurred  are  as  much  a  subject  of  vexation  to 
the  defendant  as  those  in  an  ejectment.  The  practice  formerly 
'  was  for  a  court  of  law  not  to  stay  the  proceedings  unless  the  two 
ejectments  were  brought  in  the  same  court,  1  Sid.  279.  The 
modern  practice  is  otherwise,  and  the  courts  now  stay  proceedings 
until  the  costs  of  a  former  ejectment  are  paid,  whatever  court  it 
was  commenced  in.  In  Doe,  dem.  Pinchard^  v.  Roe^  4  East, 
585,  the  Court  stayed  the  proceedings  until  the  costs  of  an  action 
for  mesne  profits,  as  well  as  the  costs  of  a  former  ejectment, 
were  paid. 

Abbott,  C,  J.  I  think  we  should  be  going  further  than  any 
court  of  law  ever  has  done,  if  we  were  to  order  a  stay  of  the  pro- 
ceedings until  the  costs  of  the  bill  in  equity  were  paid.  The  costs 
at  law  are  the  legal  consequences  of  the  suit ;  the  costs  in  equity 
are  in  the  discretion  of  the  Chancellor,  and  entirely  depend  upon 
circumstances.  The  usual  form  of  the  rule  is,  that  the  proceedings 
be  stayed  until  the  costs  of  the  former  ejectment  be  paid.  It  is 
true  that  in  one  instance  the  court  stayed  the  proceedings  until 
the  costs  in  the  action  also  for  mesne  profits  were  paid  ;  but  the 
damages  and  costs  in  such  an  action  are  the  consequences  of  the 
action  in  ejectment.  I  think,  therefore,  that  this  rule  should  be 
made  absolute  for  staying  the  proceedings  until  the  costs  of  the 
former  ejectment  be  paid. 

Hule  absolute  for  staying  the  proceedings  until  the  costs 
of  a  former  ejectment  be  paid. 
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BISHOP  V.  KAYE.— p.  605. 

Ill's  no  ground  of  error  upon  a  judgment  of  an  inferior  court  that  the  plaint  was  levied 
before  the  cause  of  action  accrued.  In  assumpsit,  the  defendant  pleaded  that  the  pro- 
naises  were  made  by  him  jointly  with  another,  and  issue  was  taken  upon  that  fact.  The 
jury, by  their  verdict,  found  that  the  defendant  promised,  without  stating  whether  ho 
promised  alone  or  jointly  with  another:  Held,  that  this  verdict  was  bad,  because  it 
did  not  distinctly  pronounce  upon  the  issue. 

This  was  a  writ  of  error  upon  a  judgment  obtained  in  the  bo- 
rough court  of  Nottingham.  It  appeared  upon  the  record,  that  on 
the  22d  October,  1817,  Thomas  Kaye  levied  a  certain  plaint  against 
Thomas  Bishop,  whereupon  a  summons  issued,  returnable  on  the 
5th  of  November ;  and  a  capias  afterwards  issued  to  arrest  the  de- 
fendant, returnable  on  the  19th  November.  The  declaration  then 
stated,  that  on  the  7th  November,  1818,  the  defendant  was  indebt- 
ed to  the  plaintiff  in  58/.  for  money  lent  and  advanced,  &c.  Plea, 
that  fhe  promises  in  the  declaration  were  made  by  Bishop  jointly 
with  one  Thomas  Crowther,  who  is  still  living,  and  within  the  ju- 
risdiction of  the  court,  as  assigness  of  the  estate  of  W.  T.  B.,  a 
bankrupt,  and  not  by  the  defendant  alone :  replication,  that  the 
promises  made  in  the  declaration  mentioned  were  made  by  the 
said  T.  Bishop  alone,  in  manner  and  form  as  the  said  T.  Kaye 
hath  above  thereof  complained  against  him,  and  not  by  Bishop 
'jointly  with  the  said  T.  Crowther,  in  manner  and  form  as  Bishop 
bath  in  his  plea  alleged.  The  record  then  stated  the  venire,  and 
that  the  jurjr,  by  their  verdict,  found  that  Bishop  did  undertake 
and  promise  in  manner  and  form  as  the  plaintiff  hath  above  there- 
of complained  against  him.  Upon  which  the  plaintiff  obtained  judg- 
ment in  the  court  below ;  and  the  record  being  removed  by  writ  of 
error,  the  following  causes  were  assigned :  first,  that  it  appeared 
that  the  plaint  was  Tevid,  and  the  summons  and  capias  were  issued, 
before  the  cause  of  action  had  accrued ;  secondly,  that  the  jury 
merely  found  that  the  defendant  did  undertake  and  promise,  with- 
out finding  that  he  alone  did  so  undertake  and  promise.  The  case 
was  argued  in  Michaelmas  term,  1818,  by 

Chittt/,  for  the  plaintiff  in  error.  The  declaration  states,  that 
the  defendant,  on  the  17th  IJfovember,  was  indebted ;  and  it  ap- 
pears upon  the  record  that  the  plaint  was  levied  on  the  25th 
October.  The  suit  was  therefore  commenced  before  the  cause 
of  action  accrued.  In  Foster  v.  Bonner^  Cowper,  454,  it  was 
held  sufficient  for  the  plaintiff  to  prove  a  trespass  or  injury  be- 
fore the  bill  filed,  although  after  the  latitat  was  returned ;  but 
that  was  because  the  bill  was  the  commencement  of  the  action. 
In  Venables  v.  Daffe^  Carthew,  118,  which  was  an  action  by  bill 
for  maliciously  indicting  the  plaintiff  for  keeping  a  bawdy-house, 
upon  which  indictment  he  was  acquitted  upon  a  day  mentioned 
in  the  declaration,  which  day  was  after  Michaelmas  term  began, 
it  TV  as  held  that  the  bill  and  the  declaration  were  bad,  because  it 
appeared  that  the  plaintiff  had  no  cause  of  action  on  the  first  day 
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of  Michaelmas  term,  to  which  day  the  declaration  must  relate ; 
and  he  also  cited  Purcell  v.  M'Namara^  1  Campb.  199.  Upon 
the  second  point  the  finding  of  the  jury  is  bad,  in  arrest  of  judg- 
ment ;  for  the  defendant  pleaded  that  he  promised  jointly  with 
another,  but  the  jury  have  only  found  that  he  promised,  but  not 
that  he  promised  alone.  The  verdict  should  find  distinctly,  and 
not  argumentatively :  here  the  finding  should  have  been  that  the 
defendant  undertook  alone.  The  jury  have  left  untouched  the 
substance  of  the  issue. 

Littledalcy  contra.  The  statute  of  jeofails  extends  to  inferior 
courts,  and  the  objection  is  therefore  cured  by  verdict,  Sale  v- 
Clare,  1  Salk.  266.  The  day  in  this  declaration  is  not  material. 
In  Cole  V.  Hawkins^  1  Str.  21,  it  was  held,  upon  general  demurrer, 
that  in  indebitatus  assumpsit  the  day  is  not  material,  but  was 
merely  matter  of  form,  and  cause  of  special  demurrer.  In  Staf-^ 
ford  V.  Forcer y  10  Mod.  311,  it  was  held,  in  arrest  of  judgment, 
in  an  action  on  a  promissory  note,  that  the  day  was  material, 
and  a  distinction  was  taken  between  an  action  founded  upon  a 
parol  promise  and  a  note.  In  this  case,  the  action  is  founded 
upon  a  mere  parol  promise ;  but  in  Seathers  v.  Bryan,  1  Wils., 
180,  it  was  expressly  held,  that  after  verdict  it  was  no  objection 
that  the  plaint  was  levied  in  an  inferior  court  before  the  cause 
of  action  accrued.  That  was  an  action  upon  a  quantum  meruit 
in  the  Palace  Court,  for  the  use  and  occupation  of  premises  for 
three  quarters  of  a  year,  ending  on  the  25th  March.  The  plain- 
tiff obtained  a  verdict ;  and  it  appeared  from  a  transcript  of  the 
record  that  the  Court  was  held  on  the  10th  March,  which  was 
before  the  three  quarters  of  the  year  ended,  and  this  was  assigned 
for  error ;  but  the  Court  were  of  opinion  that  the  objection  was 
cured  by  verdict.  In  Sayer  v.  Curtis^  which  was  an  action  of 
assault  and  battery  in  the  Palace  Court,  it  appeared  that  the 
plaint  was  levied  some  days  before  the  day  of  the  assault  laid  in 
the  declaration ;  but  the  Court  held,  that  this  being  after  verdict, 
was  aided  by  the  statute  18  Eliz.  And  in  Waterton  v.  Plaxton^ 
9  G.  1,  C.  B.,  which  was  an  action  of  assault  and  battery ;  and 
upon  error  brought,  it  appeared  that  the  day  in  the  declaration 
was  after  the  teste  in  the  original  writ ;  but  being  after  verdict, 
it  was  held  that  the  objection  was  cured  by  the  statute  18  Eliz. 
In  Comyn*s  Digest,  tit  Pleader,  8  M.  5,  it  is  laid  down,  that  if 
the  time  is  alleged  to  be  after  the  declaration  filed  at  any 
time,  it  is  bad  upon  demurrer.  He  also  cited  P%kgh  v.  Rohi'Morij 
1  T.  R.  116,  and  Lee  y.  Rogers,  1  Lev.  110. 

As  to  the  second  point,  the  court  will  intend  everything  in 
favour  of  the  verdict.  It  is  sufficient,  if  the  words  of  the  finoing 
can  be  so  construed  as  to  meet  the  issue ;  for  it  is  not  to  be  sup- 
posed that  the  jury  have  rejected  a  material  and  tried  an  imma- 
terial issue,  mw,  the  plaintiff  complains  in  his  declaration,  that 
the  defendant,  being  indebted  to  him,  promised ;  and  the  replica- 
tion states,  that  he  promised,  in  manner  and  form  as  in  his  decla- 
ration alleged;  and  the  jury  have  found  that  he  undertook,  which 
3iust  be  tiJsen  to  be  in  manner  and  form  as  stated  in  the  decla- 
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ration,  which  states  a  sole  promise.  The  jury,  therefore,  have 
substantially  found  that  the  promise  was  made  by  the  defendant 
alone,  and  not  by  him  jointly  with  another. 

Abbott,  C.  J.  I  am  of  opinion  that  this  case,  upon  the  first 
point  made  in  argument,  is  not  to  be  distinguished  from  Heathers 
y.  Bryariy  and  the  authorities  there  cited :  and  consequently,  tliat 
that  objection  is  cured  by  verdict.  But  upon  the  second  point, 
I  think  that  the  judgment  cannot  be  supported ;  for  the  verdict 
does  not  distinctly  find  the  issue  joined  between  the  parties. 

Bayley,  J.  I  am  of  the  same  opinion.  The  authorities  re- 
ferred to  in  argument  are  decisive  on  the  first  point.  The  day  in 
this  case  is  wholly  immaterial;  and  that  distmguishes  this  from 
the  case  of  Venables  v.  Dqffe^  where  the  day  of  the  acquittal  ap- 
peared upon  the  record  to  be  after  the  commencement  of  the  suit. 
There  the  day  was  material,  because  it  described  the  record  of 
acquittal ;  and  in  that  case  it  must  have  been  correctly  set  out, 
even  if  laid  under  a  videlicet.  I  am  of  opinion,  however,  that  the 
judgment  must  be  reversed,  upon  the  ground  that  the  verdict  does 
not  distinctly  pronounce  upon  the  issue  joined  between  the  parties. 
The  declaration  charges,  that  the  defendant  promised.  Now,  that 
allegation  may  be  supported  either  by  proof  of  a  joint  or  separate 
promise.  The  defendant,  however,  pleads  that  he  promised  joint- 
ly with  another.  The  issue  to  be  tried  was,  whether  he  promised 
jointly  or  alone.  The  jury  have  found  merely  that  he  promised, 
without  saying  whether  alone  or  jointly.  The  verdict,  therefore, 
does  not  pronounce  upon  the  only  point  in  issue  between  the  par- 
ties. It  IS  necessary  that  it  should  be  shown  by  the  verdict,  that 
the  jury  have  taken  into  consideration  the  point  in  issue.  The  case 
of  Trev&rv.  Wally  1  T.  R.  151,  is  an  authority  to  show  that  a 
court  of  error  cannot  award  a  venire  de  novo,  when  the  proceed- 
ings originate  in  an  inferior  court. 

HoLBOYD,  J.,  concurred. 


Ex  parte  JOHN  CLARKE. 

Practice. 

GuRNEY  moved  that  the  master  be  at  liberty  to  enrol  the 
copy  of  articles  of  clerkship  of  John  Clarke,  the  original  articles 
having  been  lost.  The  court  granted  the  rule,  and  he  was  after- 
wards admitted,  under  a  fiat  of  Best,  J.,  upon  production  of  the 
copy  of  the  articles,  and  the  usual  afiSdavits  of  his  service,  and 
of  notices,  &c. 
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LODGE  and  Another  v.  DIG  AS   and   RONDEAU,   Gent— p. 

611. 

Upon  the  dissolution  of  a  partnership,  it  was  agreed  between  the  partners  that  one  of 
them  should  take  upon  himself  to  discharge  a  debt  to  A.;  A.  was  informed  of  this, 
and  expressly  agreed  to  exonerate  the  other  partner  from  all  responsibility:  Held, 
that  these  circumstances  did  not  constitute  any  defence  to  the  latter  in  an  action  by 
A.  against  both  partners. 

Assumpsit  for  work  and  labour.  The  defendant,  Dicas,  pleaded 
the  general  issue,  and  Rondeau  suffered  judgtnent  to  go  by 
default.  At  the  trial  before  Abbott,  C.  J.,  at  the  London  sittings 
after  last  Hilary  term,  the  following  appeared  to  be  the  facts  of 
the  case :  The  two  defendants,  who  were  attornies,  had  been  in 
partnership  together  at  the  time  when  the  debt  was  contracted. 
Disputes  having  arisen  between  them,  they  agreed  to  dissolve  their 
partnership,  and  it  was  arranged  between  them  that  Rondeau 
should  receive  the  partnership  debts  and  discharge  the  plaintiffs' 
demand.  The  plaintiffs  had,  however,  no  other  knowledge  of  any 
arrangement  between  the  parties  than  was  given  them  by  a  letter 
from  Kondeau,  dated  8th  June,  I8l8,  which  was  as  follows  :  "  We 
have  been  arranging  our  accounts,  and  Mr.  Dicas  and  myself  have 
agreed  that  I  should  take  the  amount  of  your  account  on  myself, 
which  I  will  be  responsible  for  to  you."  Upon  receiving  this  letter 
the  plaintiffs  expressly  agreed  to  exonerate  Dicas  from  all  liability 
as  to  the  partnership  account,  and  stated  that  they  should  charge  it  to 
Rondeau's  private  account,  he  having  continued  to  employ  them  as 
his  agents.  Some  time  afterwards  Rondeau  became  embarrassed  in 
his  circumstances,  and  the  present  action,  in  Easter  term,  1819,  was 
commenced  against  both  defendants:  At  the  trial,  Abbott,  C.  J., 
^  (362) 


G12]  3  Barnewall  &  Alderson.  353 

•was  of  opinion,  that  these  facts  did  not  amount  to  a  good  defence, 
and  the  plaintiffs  had  a  verdict.  Scarlett  having,  in  last  Hilary 
term,  obtained  a  rule  nisi  for  a  new  trial, 

J".  Williams  showed  cause.  It  is  clear  that  originally  both 
Dicas  and  Rondeau  were  liable  for  this  debt,  and  what  circum- 
stances are  there  to  show  that  either  of  them  is  discharged? 
There  is  no  release,  nor  has  there  been  any  payment.  It  is  true 
that  where  creditors  have  agreed  to  take  a  composition  in  lieu 
of  their  debts,  no  one  of  them  can  afterwards  sue  for  the  part 
remaining  due,  Cockahott  v.  Bennett^  2  T.  R.  763.  But  that 
proceeds  on  the  ground  that  such  an  action  would  be  a  fraud  on 
the  other  creditors.  Here  that  doctrine  cannot  apply.  In  this 
case  no  fresh  security  is  gained  by  this  arrangement  to  the  plain- 
tiffs, nor  any  new  person  made  their  debtor.  There  is,  there- 
fore, nothing  to  take  from  the  plaintiffs  their  original  right  of 
action  against  both  the  defendants. 

Scarlett^  Tindal,  Cottingham,  contra.  The  general  position 
laid  down  on  the  other  side  is  not  to  be  disputed.  The  (question 
is,  whether  there  was  not  evidence  here  to  show  that  the  plain- 
tiffs knew  of  and  were  parties  to  the  arrangement  between  Dicas 
and  Rondeau,  and  after  that  made  the  promise  exonerating  the 
former  from  all  further  responsibility,  in  that  case  there  would 
be  a  sufficient  consideration  for  the  promise.  For  there  needs 
not  to  be  any  advantage  to  the  plaintiffs ;  it  is  sufficient  if  there 
be  a  detriment  to  Dicas,  the  defendant.  And  there  was  a  detri- 
ment to  him ;  for,  in  consequence  of  this  promise,  he  permitted 
Rondeau  to  receive  to  his  sole  use  the  debts  due  to  the  partner- 
ship. This  is  in  the  nature  of  a  covenant  not  to  sue  Dicas,  leav- 
ing it  open  to  the  plaintiffs  to  sue  Rondeau.  It  could  not,  there- 
fore, be  pleaded  as  a  release.  Evans  v.  Drummond^  4  Esp.  N. 
P.  92,  and  Read  v.  White  and  Others,  5  Esp.  N.  P.  122,  are 
authorities  for  the  defendant.  In  Bedford  v.  Beakin,  2  B.  & 
A.  210,  there  was  an  express  reservation  of  the  liability  of  the 
other  partner,  which  there  is  not  in  this  case. 

Abbott,  C.  J.  Even  if  it  had  been  distinctly  proved  in  this 
case  that  the  plaintiffs  were  acquainted  with  the  fact,  that  Rondeau, 
by  virtue  of  the  arrangement  between  him  and  the  defendant,  Dicas, 
was  to  receive  the  debts  due  to  the  partnership,  and  take  upon  him- 
self the  payment  of  this  demand,  I  should  still  have  had  p;reat 
doubt  whether  the  plaintiffs  had  released  Dicas;  but  in  the  absence 
of  that  proof,  I  am  clearly  of  opinion  that  there  is  no  defence  to 
the  present  action.  All  that  Dicas  says  is,  that  he  will  not  inter- 
fere with  Rondeau's  collecting  the  partnership  debts.  But  there 
is  no  evidence  whatsoever,  except  the  expression  in  Rondeau's  let- 
ter of  the  8th  of  June,  1818,  in  which  he  says,  "  We  have  been 
arranging  our  accounts,  and  Mr.  Dicas  and  myself  have  agreed  that 
I  should  take  the  amount  of  your  account  to  myself;"  from  whence 
can  it  be  fairly  concluded  that  the  plaintiffs  knew  at  all  of  any 
arrangement  between  the  parties  ?  That,  however,  was  clearly  not 
sufficient  to  show  them  the  nature  and  terms  of  such  arrangement ; 
VOL.  V.  45  2  a  2 
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and  unless  that  knowledge  be  brought  home  to  them,  there  can  be 
no  doubt  whatsoever  in  the  present  case. 

Bayley,  J.  It  is  quite  clear  that  originally  the  plaintifls  had  a 
right  of  action  against  both  Dicas  and  Rondeau ;  and  the  only 
question  is,  whether  Dicas  has  been  discharged  by  the  plaintifls 
from  it.  It  is  for  the  defendant,  Dicas,  to  show  how  he  was  dis- 
charged. A  release  is  one  mode ;  another  is  satisfaction.  It  is 
clear  that  the  former  has  not  been  given,  and  an  agreement  by  the 
plaintiffs  to  abandon  a  claim,  unless  there  be  a  consideration  shown, 
IS  a  mere  nudum  pactum.  Now  what  consideration  is  there  in 
the  present  case  ?  If,  indeed,  it  had  formed  part  of  the  agreement, 
that  Rondeau  should  continue  to  employ  the  plaintiffs  as  his  agent, 
it  might  have  been  different ;  for  that  would  have  been  a  benefit 
to  them.  Undoubtedly,  however,  there  may  be  a  consideration 
arising  out  of  a  detriment  to  the  defendant ;  and  it  is  said  that  the 
allowmg  Rondeau  to  collect  the  partnership  debts  was  a  detriment 
to  Dicas,  and  might,  therefore,  be  a  good  consideration  for  the 
plaintiffs'  promise.  But  there  is  no  evidence  that  that  fact  was 
known  to  the  plaintiffs  ;  and  unless  that  be  so,  it  can  form  no  con- 
sideration for  the  promise  in  the  present  case.  The  plaintiff,  there- 
fore, there  being  no  consideration  at  all  for  the  promise,  is  remitted 
to  his  original  right  of  action. 

HoLROYD,  J.  I  am  of  opinion  that  the  plaintiffs'  right  of  action 
•is  not  gone  by  the  circumstances  existing  in  this  case.  It  was 
iproved  at  the  trial  that  there  was  an  agreement  that  Rondeau 
should  receive  the  partnership  debts,  and  discharge  this  demand. 
Such  an  arrangement,  however,  will  not  deprive  the  plaintiffs  of 
their  original  right  of  action,  unless  it  amounts  to  satisfaction.  In 
this  case  the  plaintiffs  gain  no  fresh  security  by  having  Rondeau  as 
their  debtor;  and  unless  it  could  have  been  shown  that  they  were 
parties  to  the  agreement  between  Dicas  and  Rondeau,  there  is  no 
consideration  whatsoever  for  the  promise  proved  to  have  been 
made.  Whether  in  case  such  an  agreement  had  been  proved,  and 
they  had  been  parties  to  it,  it  would  have  amounted  to  a  release, 
-or  a  covenant  not  to  sue,  is  a  question  not  now  necessary  to  be  de- 
termined.    This  rule,  therefore,  must  be  discharged. 

Rule  discharged.* 

*  But,  J.,  was  abeent  from  indisposition. 


GUERREIRO  ».  PEILE  and  Another.— p.  616. 

A  iiictor  has  an  authority  to  sell  for  money,  but  not  to  barter.  And  therefore  where  a 
factor  bartered  the  goods  of  his  principal,  no  property  pasted,  and  the  principal  may 
maintain  trover  against  the  party  with  whom  the  goods  are  bartered,  although  the 
latter  be  wholly  ignorant  that  he  had  been  dealing  with  a  &ctor  only. 

Trover  for  25  pipes  of  wine  :  plea,  not  guilty.     At  the  trial  be- 
fore Abbott,  C.  J.,  at  the  London  sittings  after  Hilary  term,  the 
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following  appeared  to  be  the  facts  of  the  case :  The  plaintiffs,  who 
were  merchants  resident  at  Oporto,  in  May,  1818,  consigned  the 
wines  in  question  for  sale  to  Burmester  and  Vidal,  who  were  mer- 
chants resident  in  London.  They  employed  one  White,  a  broker, 
to  sell  the  same  ;  and  he,  on  the  29th  October,  by  their  orders, 
made  the  two  following  contracts  with  the  defendants,  which  were 
both  written  on  the  same  sheet  of  paper ;  "  Bought,  29th  Octo- 
ber, 1818,  for  Messrs.  Burmester  and  Vidal,  of  Messrs.  Sol.  Peile 
and  Son,  65  puncheons  of  Jamaica  rum,  of  good  clear  merchanta- 
ble quality,  of  average  15  per  cent,  over  proof,  4^.  Id.  per  gallon  ; 
coopered  and  fitted  up  free  on  board ;  no  bill  to  be  drawn ;  the 
quality  to  be  approved  to-morrow.  Sold  29th  October,  1818,  for 
Messrs.  Burmester  and  Vidal,  to  Messrs.  Sol.  Peile  and  Son,  25 
pipes  of  port  wine,  vintage  1815,  531.  per  138  gallons,  housed  and 
all  charges  paid  ;  no  bill  to  be  drawn  ;  btU  this  being  considered  a 
barter  transaction  Jbr  the  above  65  puncheons  runij  the  balance  is  to 
be  paid  in  cash :  as  these  wines  have  not  been  tasted  by  Messrs. 
Peile  and  Son,  this  contract  to  be  void  if  not  approved  of  to-mor- 
row." White  did  not  know  that  Burmester  and  Vjdal  were  only 
factors  in  this  transaction  ;  nor  was  there  any  evidence  to  show 
that  the  defendants  knew  that  fact.  In  pursuance  of  these  con- 
tracts, Burmester  received  the  rums,  and  the  defendants  the  wines, 
and  a  balance  was  paid  to  thelatter  upon  the  two  transactions.  In 
February,  1819,  Burmester  and  Vidal  became  bankrupts,  without 
having  accounted  to  the  plaintiffs  for  the  proceeds  of  the  wine. 
White  proved  that  he  had  been  frequently  concerned  in  similar 
transactions  of  barter  ;  and  other  witnesses  proved  that  it  was  not 
an  uncommon  practice  among  principals  to  barter  one  species  ot 
goods  for  anothefi  It  was  contended  by  the  plaintiff,  that  Burmes- 
ter and  Vidal  being  merely  factors,  had  authority  to  sell  only  in  the 
usual  way  for  money,  but  not  to  barter :  and  consequently  that  by 
these  contracts  no  property  had  passed  to  the  defendants.  The  Lord 
Chief  Justice  told  the  jury  that  if  they  were  of  opinion  that  Peile 
and  Co.  knew  Burmester  and  Vidal  to  be  factors,  they  should  find 
for  the  plaintiff;  and  supposing  that  they  did  not  know  that  fact, 
if  the  jury  thought  that  this  was  a  transaction  in  the  ordinary  course 
of  tratfe  when  parties  are  dealing  with  their  own  commodities,  they 
would  find  fbr  the  defendant.  The  jury  found  a  verdict  for  the 
defendant.  Scarlett  in  last  Easter  term  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  factor  in  this  case  had  exceeded 
his  authority  by  bartering,  and  consequently  that  no  property  passed 
to  the  vendor ;  and  he  cited  Anonymous,  12  Mod.  ol4,  and  Wilt" 
shirt  V.  SimSy  1  Campb.  268. 

The  Soliciior^Generaly  Gumey  htii  PuUerjnow  showed  cause. 
The  jury  have  found  that  this  was  a  transaction  in  the  usual  course 
of  trade  ;  and  if  so,  it  is  clear  that  the  principal  was  Ijound.  Al- 
though this  appears  to  be  a  case  of  barter,  if  really  constitutes  two 
distinct  contracts  of  sale  ;  a  sale  of  the  rums  by  Feile,  and  a  sale 
of  the  wines  by  Burmester  and  Vidal. 
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Abbott,  C.  J.  My  learned  brothers  think  that  I  ought  to  have 
told  the  jury  upon  these  facts,  that  this  was  a  transaction  of  barter, 
and  that* the  plaintiff's  property  was  not  divested,  because  a  factor 
iias  no  authority  to  barter ;  and  I  am  also  of  that  opinion.  This 
rule  must  therefore  be  made  absolute. 

Bayley,  J.  I  am  of  the  same  opinion.  Burmester  and  Vidal 
had  authority  only  to  sell,  and  that  for  money,  to  be  forthcoming 
to  the  plaintiffs.  But  in  this  case  not  one  farthing  of  money  would 
ever  be  forthcoming  to  the  plaintiffs  ;  for  the  amount  due  for  the 
rums  exceeded  the  value  of  the  wine. 

HoLROYD,  J.  I  am  of  opinion  that  Burmester  and  Vidal  had  no 
authority  to  barter.  In  looking  at  this  transaction  we  must  look  at 
the  real  nature  of  the  thing,  not  at  the  colour  given  to  it  by  the 
parties.  If  this  had  been  a  sale  in  market  overt,  the  case  might 
have  been  different ;  but  that  not  being  so,  the  principle  of  caveat 
emptor  applies,  and  the  person  buying  is  bound  by  the  authority 
which  the  person  has  who  sells.  Where  a  factor  sells  the  goods 
of  his  principal,  it  is  his  duty  to  keep  that  sale  wholly  unconnected, 
and  not  to  mix  other  matters  with  it  to  the  detriment  of  his  prin- 
cipal ;  and  therefore  the  rule  for  a  new  trial  must  be  made  abso- 
lute. 

Rule  absolute.* 

Scarlett^  Marryat^  and  ParlcCy  were  to  have  argued  in  support 
of  the  rule. 

*  Best,  X,  was  absent  from  indisposition. 


CORY  and  Others  v.  SCOTT— p.  619. 

Where  a  bill  was  drawn  for  the  accommodation  of  an  endorsee,  and  neither  such  endorsee 
nor  the  drawer  had  any  effecta  in  the  hands  of  the  acceptor:  Held,  that  a  subsequent 
endorsee,  in  order  to  entitle  him  to  recover  against  the  drawer,  is  bound  to  give 
notice  of  non  payment. 

Assumpsit.  The  plaintiffs  were  endorsees  of  the  following  bill 
of  exchange  drawn  by  the  defendant,  and  dated  March  6th,  1819 ; 
"  Three  months  after  date  pay  to  my  order  the  sum  of  two  hun- 
dred and  twelve  pounds  sixteen  shillings  and  six  pence,  for  machine- 
ry G.  Scott.  To  Mr.  John  Gordon,  17  Finch  Lane,  Comhill." 
The  bill  having  been  accepted  by  Gordon,  was  endorsed  by  the  de- 
fendant to  R.  Lough  and  Co.,  and  by  them  to  the  plaintiffs.  It 
appeared  upon  the  trial  before  Abbott,  C.  J.,  at  the  London  sittings 
after  last  Michaelmsfs  term,  that  the  bill  was  drawn  for  the  ac- 
commodation of  Lough  and  Co.,  and  that  neither  the  defendant 
nor  Lough  anJ  Co.  had  any  effects  in  the  hands  of  Gordon  the  ac- 
ceptor, who  was  a  stranger  to  the  defendant,  and  had  accepted  the 
biU  solely  for  the  accommodation  of  Lough  and  Co.  No  notice 
of  the  dishonour  of  the  bill  was  given  to  the  defendant.  The  de- 
claration, after  stating  the  default  of  Gordon  the  acceptor  to  pay 
the  bill  when  due,  contained  an  averment,  as  follows :  of  which 
said  several  premises  the  defendant  afterwards,  to  wit,  &c.  had  no- 
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tice."  These  facts  having;  appeared,  the  Lord  Chief  Justice  was 
of  opinion  that  the  plaintiff  must  be  nonsuited,  in  consequence  of 
no  notice  having  been  given  of  the  dishonour  of  the  bill.  Gur- 
ney^  in  last  Hilary  term,  in  pursuance  of  leave  reserved  to  him  at 
the  trial,  moved  to  set  aside  this  nonsuit  and  to  enter  a  verdict  for 
the  plaintiff,  on  the  ground  that  notice  was  not  in  this  case  neces- 
sary ;  and  he  cited  Bickerdi/ce  v.  Bollmarij  1  T.  R.  405,  and  Wal^ 
vfyn  V.  St.  Quintin,  1  B.  &  P.  652. 

Header  now  showed  cause.     It  is  not  necessary,  perhaps,  to 
discuss  the  question  whether  in  this  case  notice  of  dishonour  was 
requisite ;  for  by  the  form  of  the  declaration  the  plaintiffs  have 
made  it  incumbent  on  themselves  to  prove  it,  for  they  have  ex- 
pressly stated  that  the  defendant  had  notice.     In  Orr  v.  Magin- 
nt9y  7  East,  259,  and  Legge  v.   Thorpe^  12  East,  171,  which 
were  both  cases  where  the  necessity  of  notice  was  sought  to  be 
dispensed  with,  special  averments  were  introduced  into  the  de- 
claration for  that  purpose.     A  party  must  declare  either  accord- 
ing to  the  fact  or  the  legal  effect ;  but  neither  is  done  here ;  for 
the  want  of  effects  in  the  acceptor's  hands  amounts  to  an  excuse 
for  not  giving  notice,  but  not  to  notice.     The  case  of  Jleeson  v. 
Pigott^  Bayley  on  Bills,  187,  ed.  Barnes,  seems  to  have  gone  on 
this  principle.     There  the  proof  that  the  drawer  could  not  be 
found,  which  would  be  a  valid  excuse  for  non-presentment,  was 
held  not  to  be  sufficient  in  a  case  where  the  declaration  contained 
an  averment  of  presentment.     The  proof  of  a  subsequent  promise 
is  sufficient ;  for  that  affords  evidence  of  the  truth  of  all  the  alle- 
gations in  the  declaration  being  tantamount  to  an  admission  by 
the  party.     As  to  the  necessity  of  notice  of  dishonour  in  this 
case,  it  may  be  observed  that  the  decision  in  Biekerdike  v.  Boll- 
man  has  been  much  regretted.     The  Court  will  not  therefore 
feel  inclined  to  extend  it.     The  present  case  does  not  come  within 
it.    In  Biekerdike  v.  Bollman  no  possible  detriment  could  arise 
to  the  drawer  from  the  want  of  notice  ;  but  here  much  damage 
might  result  from  it,  for  the  drawer  has  in  this  case  a  remedy- 
over  against  Lough  and  Co.     Besides,  although  he  knew  that  he 
had  no  effects  in  Gordon's  hands,  it  does  not  appear  that  he 
knew  that  Lough  and  Co.  had  not ;  and  if  he  had  a  reasonable 
expectation  that  the  bill  when  presented  would  be  paid,  either 
from  the  funds  of  Lough  and  Co.  or  his  own,  it  is  sufficient  to 
entitle  him  to  notice  of  dishonour.     It  must  be  admitted  that  it 
is  difficult,  if  not  impossible,  to  distinguish  this  case  from  that 
of  Walwyn  v.  SL  Quintin ;  but  that  case  requires  further  con- 
sideration. 

Gurnet/  and  Tindaly  in  support  of  the  rule.  The  cases  of 
Orr  V.  Maginnis  and  Thorpe  v.  Legge  are  not  decisive  upon  the 
point  for  which  they  are  cited.  In  those  cases  special  averments 
were  introduced ;  but  that  does  not  show  those  special  averments 
to  have  been  necessary.  In  Lundie  v.  Robertson^  7  East,  231, 
the  declaration  contained  all  the  averments  of  presentment,  &c. ; 
and  the  plaintiff  recovered,  although  no  proof,  except  a  subse- 
quent promise  to  pay  the  bill,  was  given  in  evidence.     Here 


/ 


358  Cory  v.  Scott.   T.  T.  1820.  [621 

notice  was  unnecessary ;  and  the  rule  is,  that  where  an  allega- 
tion is  unnecessary  it  may  be  struck  out,  and  needs  not  be  proved ; 
and  Boulager  y.  Talleyrand^  2  £sp.  552,  is  an  authority  ex- 
pressly in  point.  As  to  the  other  point,  where  a  drawer  having 
no  effects  in  the  acceptor's  hands  draws  upon  him,  he  cannot 
have  any  reasonable  expectation  that  the  bill  will  be  paid,  and 
therefore  it  is  useless  to  give  him  notice  of  it.  This  was  decided 
in  Bicker  dike  v.  Bollman,  The  case  of  Walwyn  v.  St.  Quintin 
is  precisely  in  point,  and  is  a  stronger  case  than  the  present ; 
for  there  the  person  in  whose  favour  the  bill  of  exchange  was 
drawn  had  effects  in  the  drawer's  hands :  here,  neither  the  de- 
fendants nor  Lough  and  Go.  had  any  effects  in  the  hands  of 
Gordon. 

Abbott,  C.  J.  I  am  of  opinion  that  in  this  case  the  nonsuit 
was  right.  It  has  been  held  that  the  drawer  of  a  bill  who  has  no 
effects  in  the  hands  of  the  acceptor,  and  who  has  no  right  upon  any 
other  ground  to  expect  that  the  bill  will  be  paid,  is  not  entitled  to 
notice  of  its  dishonour ;  and  that,  for  this  reason,  because  the  facts 
show  that  he  must  have  known  that  the  bill  when  presented  would 
not  be  paid.  That  decision,  which  substituted  knowledge  for  no- 
tice, 1  have  always  regretted,  because  it  introduced  nice  distinc- 
tions into  the  law,  instead  of  adhering  to  a  plain  and  intelligible 
rule.  This  case,  however,  is  very  different.  The  ground  for  the 
former  decision  was,  that  if  notice  had  been  given,  there  would 
still  have  been  no  person  to  be  found  upon  whom  the  party  to 
whom  notice  was  omitted  to  be  given  might  call  for  the  money ; 
but  here,  at  least  one,  and  perhaps  two  persons,  are  in  that  situa- 
tion. For  the  defendant  mis^ht  have  called  on  Lough  and  Co.  to 
pay  the  money,  and  I  think,  too,  that  he  might  have  called  upon 
the  acceptor  Gordon  to  do  so.  It  is  not  necessary,  however,  to 
decide  that  question,  because  his  having  it  undoubtedly  in  his  power 
to  call  upon  Lough  and  Co.  is  quite  sufficient  to  distinguish  this 
case  from  Bickerdike  v.  Bollman.  There  is,  however,  great  diffi- 
culty in  distinguishing  it  from  Walwyn  v.  St.  Quinti7i.  But  I  must 
say  that  I  cannot  assent  to  the  law  there  laid  down ;  for  if  notice 
had  in  that  case  been  given  to  the  drawer,  he  might  have  had  his 
remedy  over  against  a  third  person.  As  I  have  always  thought 
that  it  would  have  been  better  never  to  have  considered  know- 
ledge as  equivalent  to  notice,  I  cannot  consent  to  carry  the  law 
one  step  further.  I  think,  therefore,  that  the  present  nonsuit  was 
right. 

Bayley,  J.  If  the  drawer  could  have  been  protected  by  want  of 
notice  in  a  case  where  the  giving  of  such  notice  could  have  been 
of  no  use  to  him,  it  would  have  been  contrary  to  the  principles  of 
law.  The  case  of  Bickerdike  v.  Bollman  is  therefore  a  right  de- 
cision ;  but  wherever  the  drawer  can  show  that  the  want  of  notice 
may  produce  any  detriment,  the  case  will  be  very  different.  Where 
he  has  no  effects  in  the  hands  of  the  acceptor,  that  is  prima  facie 
evidence  that  he  will  not  be  injured  by  the  want  of  notice ;  but  that 
prima  facie  presumption  may  be  rebutted ;  and  if  the  drawer  can 
show  actual  prejudice,  it  takes  it  out  of  the  case  of  Bickerdike  v. 
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BoUman.  One  test  is  this;  suppose  the  drawer  to  pay  the  bill,  has 
he  any  reinecly  over  against  a  third  person  ?  In  the  case  of  JBicA- 
erdike  v.  Bollman  he  had  none ;  but  here,  if  the  defendant  had  paid 
the  bill,  he  would  clearly  have  had  a  remedy  over  against  Lough 
and  Co.  because  they  impliedly  undertook  to  indemnify  him :  and 
he  would  also,  as  it  seems  to  me,  have  had  a  remedy  over  against 
the  acceptor.  The  case  of  Walwyn  v.  St,  Quintin  is  very  similar 
to  the  present,  and  I  am  not  sure  that  it  can  be  distinguished  from 
it.  That  case,  however,  is  inconsistent  with  the  decision  in  Brawn 
v.  Maffey^  15  East,  216.  In  that  case  all  the  parties  to  the  bill 
previous  to  Wood  were  accommodation  parties ;  yet  there  the  de- 
fendant, who  was  one  of  them,  was  protected  by  want  of  notice, 
in  consequence  of  such  notice  being  held  to  be  material  to  him 
with  respect  to  his  remedy  over  against  Wood.  That  decides  the 
present  case.  Besides,  it  may  also  be  contended,  that  the  drawer 
in  this  case  might  fairly  expect  that  Lough  and  Co.  had  funds  in 
the  drawer's  hands ;  and  in  that  case,  it  would  be  very  hard  to  hold 
that  he  might  be  called  upon,  without  any  previous  notice,  to  pay 
the  bill  at  any  time  within  six  years,  and  after  all  his  transactions 
with  Lough  and  Co.  were  at  an  end.  On  the  other  point,  I  am 
inclined  to  think  that  it  is  incumbent  on  the  plaintiffs  to  allege,  in 
their  declaration,  the  want  of  effects,  in  order  to  excuse  notice.  If 
notice  be  averred  to  have  beert  given,  it  seems  to  me  it  ought  to 
be  proved ;  and  the  proof  of  circumstances  which  excuse  the  giving 
of  notice,  does  not  seem  to  me  to  be  an  ad  idem  with  such  an  aver- 
ment. Possibly,  however,  it  might  be  considered  that  such  cir- 
cumstances would  be  evidence  of  notice,  inasmuch  as  they  would 
be  evidence  that  the  party  knew  the  bill  would  be  dishonoured.  It 
is  not  necessary,  however,  to  decide  that  question,  as  I  •am  clearly 
of  opinion  that  a  notice  in  this  case  was  requisite, 

HoLROYD,  J.  I  am  of  the  same  opinion.  The  universal  rule 
which  prevailed  until  the  decision  of  BickerdUce  v.  Bollman  was, 
that  notice  of  dishonour  must  be  given  to  the  drawer  within  a 
reasonable  time,  in  order  that  he  might  have  recourse  to  such  re- 
medy, against  any  other  person,  as  the  law  would  give.  In  that 
case,  however,  the  necessity  of  giving  such  notice  was  dispensed 
with,  upon  the  ground  that  there  no  possible  detriment  could  arise 
to  the  drawer  from  want  of  notice,  which  circumstance  was  ad- 
verted to  by  Duller,  J.,  in  his  judgment.  That  case  has  been  also 
considered  as  proceeding  on  the  ground  of  fraud,  and  it  is  put 
upon  that  ground  by  lord  Alvanley  and  by  Heath,  and  Chambre, 
justices,  in  Cleggy,  Cottoii,  3  B.  &  P.  242,  which  was  subsequent 
to  the  decision  of  Walwyn  v.  St,  Quintin,  If  a  party  has  no  ef- 
fects in  the  drawee's  hands,  and  has  no  reason  to  expect  that  the 
bill,  when  presented,  will  be  paid,  he  is  not  to  expect  notice  to  be 
given.  And  besides,  his  knowledge  of  the  fact  that  the  bill  will 
be  dishonoured,  is  evidence  from  whence  a  jury  might  presume 
that  he  had  notice.  And  therefore,  either  upon  the  ground  of 
fraud  or  of  knowledge,  the  case  of  Bickerdike  v.  Bollman  may  be 
supported.     But  neither  of  those  grounds  apply  here.     For  here 
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the  party  who  has  only  lent  his  name  as  a  surety  is  guilty  of  no 
fraud,  and  the  want  of  notice  may  be  of  the  greatest  importance  to 
him,  by  prev^enting  him  from  having  recourse  to  the  persons  in 
favour  of  whom  he  drew  the  bill.  It  seems  to  me,  therefore,  tliat 
in  this  case  the  general  rule  of  law  ought  to  prevail.  As  to  the 
other  point,  I  thmk  that  where  a  person  draws  on  his  own  account, 
and  at  the  same  time  knows  that  the  bill,  when  presented,  wdH  be 
dishonoured,  the  general  allegation  of  notice,  as  in  this  declara- 
tion, would  be  sufficient.  It  is  not,  however  necessary  to  decide 
that  point  in  this  case,  inasmuch  as  it  is  quite  clear  that,  upon  the 
first  point,  our  judgment  must  be  for  the  defendant. 

Rule  discharged.* 
*  Best,  J.,  was  absent  from  indisposition. 


SHORT  V.  M'CARTHY.— p.  626. 

Declaration  in  assumpsit  staled  as  a  breach,  that  the  defendant  did  not  diligently  and 
sufficienily  make  a  search  at  the  bank  of  England  to  ascertain  whether  certain 
stock  was  standing  in  the  name  of  certain  persons,  the  defendant  having  been  employ- 
ed as  an  attorney  so  to  do:  The  omission  to  search  took  place  more  than  six  years 
before  action  brought,  although  it  was  not  discovered  by  the  plaintiff  till  within  the  six 
years :  Held,  the  statute  of  iimitatiuns  having  been  pleaded,  that  upon  this  form  of  de- 
claration, the  plaintiff  was  not  entitled  to  recover. 

On  the  discovery  being  made,  the  defendant  said  the  neglect  arose  from  the  omission  of 
his  clerk,  and  that  he  was  responsible :  Held,  that  upon  this  record,  such  an  acknow- 
ledgment was  not  sufficient. 

The  declaration  stated,  that  before  the  making  of  the  promise 
on  the  1st  November,  1812,  it  had  been  represented  to  the  plaintiff, 
that  one  Joseph  Benny  worth  did,  by  his  will,  bequeath  unto  John 
Watkins  and  Aaron  Powell,  700/.  five  per  cent,  bank  annuities, 
standing  in  his  name,  in  the  books  of  the  governor  and  company 
of  the  bank  of  England,  upon  trust,  to  permit  his  wife  to  receive 
the  dividends  during  her  life ;  and,  after  her  decease,  to  transfer 
the  same  to  such  persons  as  one  Mary  Shaun  should  direct.  The 
declaration  then  stated,  that  Benny  worth  died  without  altering  his 
will,  and  that  Elizabeth  Bennyworth  was  living,  and  entided  to 
the  produce  of  the  bank  annuities,  during  her  life,  and  that  Mary 
Shaun  had  power  to  sell  the  same,  subject  only  to  the  life  interest 
of  Elizabeth  Bennyworth ;  and  that  it  had  been  proposed,  that 
Mary  Shaun  should,  in  consideration  of  340/.,  to  be  paid  to  her  by 
the  plaintiff,  sell  and  dispose  of  the  said  bank  annuities,  subject  to 
the  life  estate  ;  and  thereupon,  in  consideration  that  the  plaintiff, 
at  the  request  of  the  defendant,  had  retained  and  employed  him, 
then  beino;  an  attorney  of  this  court,  for  reasonable  fees  and  re- 
ward to  him  in  that  behalf,  to  ascertain  whether  the  said  sum  of 
700/.  five  per  cent,  bank  annuities,  was  standing  in  the  books  of 
the  bank  of  England,  in  the  names  of  J.  Watkins  and  A.  Powell, 
or  any  other  person,  for  the  benefit  of  Elizabeth  Bennyworth, 
during  her  life,  and  for  that  of  such  person,  on  her  decease,  as 
Mary  Shaun  should  direct.     The  defendant  undertook,  and  pro- 
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mised  the  plaintiff,  to  perform  and  fulfil  his  duty  in  the  premises. 
Breach,  that  although  it  was  the  duty  of  the  defendant  diligently 
and  sufficiently  to  search  at  the  bank  of  England,  in  order  to  as- 
certain whether  such  sum  of  700/.  five  per  cent,  bank  annuities  was 
standing  in  the  names  of  J.  Watkins  and  A.  Powell,  or  either  of 
them,  at  the  bank  of  England,  he  defendant,  did  not  diligently  and 
sufficiently  search  at  the  bank  for  that  purpose,  but  afterwards 
falsely  represented  and  affirmed  to  the  plaintiff,  and  caused  the 
plaintiff  to  believe,  that  the  sum  of  700/.  five  per  cent,  bank  annu- 
ities was  standing  in  the  names  of  the  said  J.  Watkins  and  A.  Pow- 
ell, for  the  benefit  of  Elizabeth  Bennyworth,  during  her  life,  and 
for  the  benefit  of  such  persons,  on  her  decease,  as  Mary  Shaun 
should  direct ;  by  reason  whereof,  defendants  paid  to  Mary  Shaun 
the  said  sum  of  340/.  as  the  consideration  for  the  purchase  of  her 
interest  in  the  said  supposed  sum  of  700/.  five  per  cent,  bank  an- 
nuities, whereas  in  truth  and  in  fact,  the  said  sum  of  700/.,  five 
per  cent,  bank  annuities  w^as  not  standing  in  the  names  of  John 
Watkins  and  Aaron  Powell,  or  in  the  name  of  either  of  them,  or 
in  the  name  of  any  person,  for  the  benefit  of  Elizabeth  Benny- 
worth,  during  her  life,  and  of  such  persons,  on  her  decease,  as 
Mary  Shaun  should  appoint,  so  that  the  defendant  lost  his  340/., 
and  was  put  to  great  charges  and  expenses.  Plea,  first,  general 
issue.  Secondly,  that  the  cause  of  action  did  not  accrue  wHthin 
six  years.  At  the  trial,  before  Abbott,  C.  J.,  at  the  London  sittings 
after  last  Hilary  term,  it  appeared  in  evidence,  that  in  December, 
1812,  the  plaintiff,  having  agreed  to  give  340/.  for  the  700/. 
bank  annuities,  to  Mrs.   Shaun,  for  her  interest  in  the  stock,  ap- 

Elied  to  the  defendant,  who  was  an  attorney,  for  the  purpose  of 
aving  the  bargain  carried  into  effect.  The  instructions  stated  by 
the  witnesses  to  have  been  given  were,  that  the  defendants  should 
see  that  every  thing  was  right.  The  deeds  were  accordingly  pre- 
pared and  executed  at  the  time,  and  the  money  was  then  paid  by 
the  plaintiff.  It  subsequently  turned  out,  that  no  inquiries  had  been 
made  at  the  bank  of  England,  and  that  there  was  no  such  stock 
standing  in  the  trustees'  names,  to  which  Mrs.  Shaun  was  entitled. 
This  discovery  was  made  in  August,  1818,  and  the  defendant, 
on  being  then  applied  to,  said  that  it  was  owing  to  an  omission 
of  his  clerk,  and  that  he  was  responsible.  The  jury  found  a 
verdict  for  the  plaintiff.  Scarlett^  in  last  Easter  terra,  having  ob- 
tained a  rule  nisi  for  setting  aside  this  verdict,  and  for  entering  a 
nonsuit,  / 

Tindal  now  showed  cause,  and  contended,  first,  that  the  cause 
of  action  did  not  accrue,  till  the  period  of  the  discovery  of 
the  defendant's  negligence  by  the  plaintiff,  which  was  admitted  to 
have  been  made  in  August,  1818.  If  this  be  not  so,  it  will  only 
require  a  certain  degree  of  caution  to  prevent  the  discovery  of  the 
negligence  for  the  period  of  six  years,  and  then  the  party  will  be 
wholly  without  a  remedy.  In  Bree  v.  ffolbech,  Doug.  654,  it  is 
laid  down,  that  in  cases  of  fraud,  the  statute  of  limitations  only 
runs  from  the  time  when  the  fraud  is  discovered.  That  principle 
oujicl^t  to  govern  the  present  case.  In  Battley  v.  Faulkner^  ante, 
V0L.V.  46  2n 
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288,  the  breach  was  known  to  the  plaintifF  more  than  six  years  be- 
fore the  commencement  of  the  suit,  which  affords  a  distinction 
from  the  present  case.  But  at  all  events,  the  subsequent  promise 
takes  this  case  out  of  the  statute.  The  maxim  of  the  law  is 
quilibet  renunciare  potest  juri  pro  se  introducto ;  and  here  the  de- 
fendant has  waived  his  right  of  insisting  on  the  defence  given  by 
the  statute.  Dickson  v.  Thomson^  2  Shower,  126,  shows  the 
difference  between  an  acknowledgment  and  a  promise.  This  is 
the  case  of  a  promise,  and  that  distinguishes  it  from  Boydell  v. 
Drummond^  2  Campb.  162. 

Scarlett  and  Chitty^  contra.  The  reason  why  the  subsequent 
promise  takes  the  case  out  of  the  statute  is,  that  the  previous  debt 
forms  a  good  consideration  for  it,  and  so  enables  the  party  to  de- 
clare upon  that  subsequent  promise.  But  here  the  party  has  not 
declared  upon  the  subsequent,  but  on  the  original  promise,  which 
was  a  very  different  one.  The  evidence,  therefore,  if  the  subse- 
quent promise  be  relied  on,  does  not  support  the  declaration. 
Boydell  v.  Drummond  is  a  distinct  authority  to  show,  that  an  ac- 
knowledgment like  the  present  is  not  suflScient.  Here  there  is 
no  fraud  on  the  part  of  the  defendant,  but  only  negligence,  and 
the  doctrine  to  be  found  in  Bree  v.  Holhech  does  not  apply  :  and 
the  decision  of  the  Court  there  is  precisely  in  point  for  the  de- 
fendant. The  circumstance  of  knowledge  can  make  no  difference. 
In  ejectment,  a  party  is  barred  after  an  omission  to  sue  for  twenty 
years.  But  in  most  cases,  that  omission  arises  from  his  ignorance 
of  the  validity  of  his  claim.  The  statute  which  makes  some  ex- 
ceptions, does  not  mention  want  of  knowledge  as  one,  and  the 
Court,  therefore,  will  not  introduce  it  now  for  the  first  time. 

Abbott,  C.  J.  This  is  an  application  to  enter  a  nonsuit ;  and, 
upon  full  consideration  I  am  of  opinion  that  a  nonsuit  ought  to  be 
entered.  If  the  plaintiff  can,  consistently  with  the  rules  of  law, 
rely  on  the  subsequent  promise,  he  may  do  so  upon  a  new  declara- 
tion specially  framed  for  that  purpose.  But  I  am  of  opinion,  that 
he  cannot  do  so  upon  a  declaration  in  this  form.  If  his  want  of 
knowledge  of  the  actual  injury  sustained,  till  within  the  period  of 
six  years  anterior  to  the  commencement  of  this  action,  be  sufficient, 
it  will  be  competent  for  him  to  avail  himself  of  that  hereafter.  Up- 
on the  present  declaration,  I  cannot  say  that  the  cause  of  action 
there  stated  arose  within  six  years  before  the  commencement  of  the 
present  action  :  for  the  cause  of  action  there  stated  is  the  omission 
of  the  defendant  to  make  due  inquiries  at  the  bank.  Leaving  it, 
therefore,  open  to  the  plaintiff  to  avail  himself  of  these  points,  in 
case  he  shall  be  advised  to  bring  a  fresh  action,  I  am  of  opinion, 
that,  in  the  present  case,  a  nonsuit  must  be  entered. 

Bayley,  J.  Upon  these  pleadings  I  am  of  opinion,  that  the 
plaintiff  is  not  entitled  to  recover.  This  declaration  states,  that 
the  defendant  was  retained  to  ascertain  whether  a  sum  of  money 
was  standing  in  the  books  of  the  bank  of  England,  in  the  names  of 
certain  persons,  and  that  he  neglected  diligently  and  sufficiently  to 
search  in  the  books  of  the  bank  of  England  for  that  purpose,  by 
reason  of  which  the  plaintiff  sustained  the  loss  in  question.     Now 
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all  these  facts  existed  above  six  years  before  the  action  was  com- 
menced. The  defendant's  promise,  his  negligence,  the  payment 
of  the  money  by  the  plaintiff,  in  short,  the  whole  cause  of  action 
existed  above  six  years  ago.  Mr.  TindaWs  argument  is  this,  that 
as  the  plaintiff  did  not  know  the  injury  he  had  sustained,  till  with- 
in the  six  years,  the  cause  of  action  had  not  accrued  ;  but  I  think 
the  cause  of  action  accrued  from  the  time  the  breach  took  place. 
If  the  want  of  knowledge  could  take  the  case  out  of  the  statute  of 
limitations,  it  would  be  competent  to  the  plaintiff  to  state  this  in 
his  replication;  and  the  same  observation  applies  to  the  subse- 
(^uent  promise.  The  common  cases  of  acknowledgement  are  en- 
tirely different.  There  the  acknowledgment  raises,  by  implication, 
the  same  promise  as  that  stated  in  the  declaration,  ibut  the  decla- 
ration must  be  so  framed  as  to  agree  with  the  acknowledgment, 
and,  therefore,  in  an  action  by  an  executor,  upon  promises  to  the 
testator,  in  his  life-time,  it  is  not  sufficient,  in  answer  to  a  plea  of 
the  statute  of  limitations,  to  give  in  evidence  an  acknowledgment 
to  the  executor  within  six  years.  In  this  case,  there  is  no  promise 
stated  in  the  declaration,  to  which  this  acknowledgment  can  ap- 
ply. Upon  these  pleadings,  therefore,  I  am  of  opinion,  that  a  non- 
suit must  be  entered. 

HoLROYD,  J.  The  issue  upon  the  record  is,  whether  the  cause 
of  action  stated  in  the  declaration,  accrued  within  six  years  :  and, 
as  I  am  of  opinion,  that  the  cause  of  action  accrued  from  the  time 
of  the  breach  of  duty  by  the  defendant,  and  not  from  the  time  of 
its  discovery  by  the  plaintiff,  it  follows  that  a  nonsuit  must  be  en- 
tered. In  die  case  of  a  subsequent  promise  in  order  to  take  a  debt 
out  of  the  statute  of  limitations,  the  subsequent  promise  must  agree 
with  the  original  promise  stated  in  the  dedar^tion ;  and,  therefore, 
it  has  been  frequently  held,  that  a  subsequent  acknowledgment  to 
an  executor,  wiU  not  support  a  declaration,  framed  on  promises  to 
the  testator,  because  the  question  upon  the  record  is,  whether  the 
promise  was  made  to  the  testator  within  six  years.  The  question 
upon  this  record  is,  whether  the  neglect  of  the  defendant  took 
place  within  six  years.  The  plea  of  the  defendant  has  been  proved, 
and  the  subsequent  acknowledgment,  although  it  may,  perhaps, 
give  a  new  right  of  action  upon  a  declaration  specially  framed  for 
that  purpose,  does  not  establish  the  issue  upon  this  record,  and 
does  not  entitle  the  plaintiff  to  recover.  This  rule  for  entering  a 
nonsuit  must  be  absolute. 

Rule  absolute.* 

*BnT,  J.,  was  abanit  from  indupoekdoi]* 


DOE,  Demise  of  LE  CHEVALIER  v.  HUTHWAITE  and  Ano- 
ther.—p.  632. 

Deviee  to  H.  D.  for  life,  with  reiDalnder  to  the  first  son  of  C  D.  in  tail  male,  and  in  de- 
fault of  issue  to  his  second  son  in  tail  male,  and  in  default  of  his  issue  to  the  third, 
fourth,  fifth,  and  sixth  sons,  in  tail  male,  severally  and  successively,  in  remainder, 
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one  after  another,  in  order  and  course  as  they  respectively  should  be  in  seniority  of 
age  and  priority  of  birth :  the  several  and  respective  heirs  male  of  all  and  every  son, 
every  elder  of  such  sons  and  his  heirs  male  being  preferred  to  and  to  take  before 
the  younger ;  and  in  default  of  such  issue,  then  lo  the  first,  second,  third,  fourth,  and 
all,  &c.  the  dnughtcrs  of  C.  D.  and  their  issue,  severally,  succestsively,  and  in  remain- 
der, &c.  as  in  the  limitation  to  the  sons  the  eider  being  always  preferred  to  and  Co 
take  before  the  younger ;  and  in  default  of  any  such  issue,  then  to  G.  H.,  the  eldest 
son  of  T.  H.,  of  Nottingham,  for  life,  with  limitation  to  his  first  and  other  sons  and 
daughters  smiilar  to  those  to  the  children  of  C.  D. ;  and  in  default  of  such  issue  to 
S.  H,  second  son  of  T.  li.,  of  Nottingham,  for  life,  with  precisely  the  same  limita- 
tions to  his  first  and  other  sons  and  daughters  as  in  the  preceding;  and  in  default  of 
such  issue,  to  J.  H.,  the  third  son  of  T.  H.,  of  Nottingham,  for  life;  with  remainder 
to  his  children,  as  in  the  preceding  limitations.  S.  H.  was  in  fact  the  third  and 
J.  H.  the  second  son  ofT.  H.  of  Nottingham:  Held,  that  evidence  of  the  state  of  the 
testator's  family,  and  other  circumstances,  was  admissible  to  show  whether  he  had  mis- 
tikenthe  name  of  the  devisee  or  not:  and  upon  such  evidence  being  given,  that  it 
became  a  question  of  ftact  for  the  jury,  whether  the  mistake  was  in  the  name  or  in  the 
description. 

Ejectment,  on  the  demise  of  S.  F.  Le  Chevalier,  and  Keturah 
Marjr>  his  wife.  Plea,  not  guilty.  The  cause  was  tried  befcij 
HoLROYD,  J.,  at  the  Nottingham  spring  assizes,  1817,  when  a  vt  - 
diet  was  found  for  the  plaintiffs,  subject  to  the  opinion  of  the  couiC 
of  Common  Pleas  on  a  special  case,  with  liberty  to  either  party  to 
turn  the  same  into  a  special  verdict.  The  court  of  Common  Pleas 
gave  judgment  for  the  defendants.  The  case  was  then  turned  into 
a  special  verdict,  and  removed  into  this  court  by  writ  of  error. 
The  special  verdict  stated  the  following  facts :  George  Donston  was 
seised  of  the  tenements  in  question  in  fee,  and  on  the  17th  May,  1781, 
by  his  last  will  in  writing,  duly  executed  and  attested  for  the  pass- 
ing of  real  estates,  after  bequeathing  several  legacies,  and,  amongst 
others,  the  sum  of  lOOOZ.  to  all  and  every  the  children  of  John 
Huthwaite,  of  the  town  of  Nottingham,  mercer,  to  be  equally 
divided  amongst  them,  devised,  subject  to  certain  annuities  men- 
tioned in  the  will,  all  his  real  estates  whatsoever,  including  the  pre- 
mises for  which  the  action  was  brought,  to  certain  trustees  therein 
named,  upon  the  following  trusts ;  to  the  use  of  Starkie  Donston, 
son  of  Henry  Donston,  for  life,  with  remainder  to  the  first  son  of 
Starkie  Donston,  in  tail  male,  and  in  default  of  such  issue,  to  the 
second  son  of  Starkie  Donston,  in  tail  male;  and  in  default  of  such 
issue,  to  the  third,  fourth,  fifth,  sixth,  and  all  and  every  other  son 
and  sons  of  Starkie  Donston,  severally  and  successively  in  remain- 
der, one  after  another,  in  order  and  course  as  they  respectively 
should  be  in  seniority  of  age  and  priority  of  birth,  the  several  and 
respective  heirs  male  of  all  and  every  such  son  and  sons,  every 
elder  of  such  sons,  and  his  heirs  male  being  always  preferred,  and 
to  take  before  the  younger ;  and  in  default  of  such  issue,  there 
were  similar  limitations  to  the  first,  second,  third,  fourth,  and  all 
other  daughters  of  the  said  Starkie  Donston,  and  their  issue  se- 
verally, successively,  and  remainder,  one  after  another,  in  order 
and  course  as  they  should  respectively  be  in  seniority  of  age  and 
priority  of  birth ;  and  among  the  several  heirs,  every  elder  of  such 
daughters  being  always  prelerred,  and  to  take  before  the  younger ; 
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and  in  default  of  such  issue,  to  George  Huthwaite,  the  eldest  son  of 
John  Huthwaite,  of  Nottingham,  mercer,  for  life,  remainder  to  the 
first  son  of  George  Huthwaite  in  tail  male,  and  in  default  of  such 
issue,  to  the  second  son  of  George  Huthwaite  in  tail  male,  remainder 
to  the  third,  fourth,  fifth,  sixth,  and  all  and  every  other  son  and  soi^s 
of  George  Huthwaite  severally  and  successively  in  remainder,  one 
after  another  in  order  and  course  as  they  should  respectively  be  in 
seniority  of  age  and  priority  of  birth,  and  the  several  and  respective 
heirs  male  of  such  son  and  sons,  every  elder  of  such  sons,  and  the 
heirs  male  of  his  body,  being  always  preferred ,  and  to  take  before 
the  younger  of  them,  and  the  heirs  male  of  his  body:  then  there 
were  the  same  limitations  to  the  first,  second,  and  other  daugh- 
ters of  George  Huthwaite  as  to  those  of  Starkie  Donston  ;  and  then, 
in  default  of  such  issue,  to  Stokeham  Huthwaite,  second  scm  of 
John  Huthwaite,  for  life,  with  remainder  to  his  first  and  other  sons 
and  daughters  in  the  same  terms  as  in  the  preceding  limitations ; 
and  in  default  of  his  issue,  to  John  Huthwaite,  the  third  son  of  the 
above  mentioned  John  Huthwaite,  for  life,  with  remainder  to  his 
first  and  other  sons  and  daughters  in  strict  settlement  as  in  the  pre- 
ceding limitations ;  and  in  default  of  such  issue,  to  Cornelius  Huth- 
waite, the  youngest  of  the  sons  of  the  said  John  Huthwaite,  for  life, 
with  remainder  to  his  children  in  strict  settlement ;  and  in  default 
of  his  issue,  to  R.  Dalzel  for  life,  with  remainder  to  his  children 
in  strict  settlement ;  and  in  default  of  his  issue,  to  George  Nevil, 
with  remainder  to  his  children,  also  in  strict  Bettlement;(a)  and  in  de- 
fault of  his  issue,  to  Christopher  Nevil,  with  remainder  to  his  chil- 
dren in  strict  settlement ;  and  in  default  of  his  issue  to  Edward  Nevil 
for  life,  with  remainder  to  his  children  in  strict  settlement ;  and  in 
default  of  his  issue,  to  the  testator's  right  heirs  for  ever.  At  the  date 
of  the  will  Starkie  Donston  was  the  nearest  relation  to  the  testator 
on  the  side  of  his  father,  and  the  sons  of  John  Huthwaite,  of  the 
town  of  Nottingham,  mercer,  were  his  next  nearest  relations.  The 
testator  died  in  1784,  seised  of  the  premises  in  question,  without 
revoking  his  will.  Starkie  Donston  died  without  issue  in  the  life- 
time of  the  testator.  Upon  the  death  of  the  testator  George  Huth- 
waite, the  eldest  son  of  John  Huthwaite,  of  Nottingham,  entered 
upon  the  premises  under  the  will,  and  died  without  issue  of  his  body 
in  March,  1817.  John  Huthwaite  was  the  second  son  of  John  Huth- 
waite, of  Nottingham,  and  he  died  in  March,  1788,  leaving  issue 
Keturah  Mary,  the  wife  of  S.  H.  Le  Chevalier,  and  Stokeham  Huth- 
waite was  the  third  son  of  John  Huthwaite  of  Nottingham,  and  he 
died,  leaving  issue  Stokeham  Huthwaite,  one  of  the  defendants, 
his  eldest  son.  Mary  Le  Chevalier  was  the  heir  at  law  of  George 
Donston  the  testator.  It  then  stated  the  demise  by  the  lessor  of 
the  plaintiff,  and  an  ouster  by  the  defendant. 

Shadwelly  for  the  lessor  of  the  plaintiff.  Under  this  devise 
John  Huthwaite,  the  second  son,  takes  the  estate  before  Stoke- 
ham Huthwaite.  The  devise  is  to  Stokeham  Huthwaite  by  name, 
but  by  description  to  John  Huthwaite,  who  is  the  second  son. 
The  name  and  the  description  are  wholly  inconsistent  with  each 
(a)  S«e  next  pftge  (a). 
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other ;  and  the  question  is,  what  the  intention  of  the  testator  was. 
That  intention  is  to  be  collected  from  the  whole  of  the  will,  and 
it  is  evident  that  in  the  disposition  of  his  property  he  had  regard 
to  priority  of  right  as  founded  on  priority  of  birth ;  his  intent 
was  that  his  estate  should  go  in  the  same  order  as  it  would  have 
gone  if  he  had  died  intestate.  Six  different  devisees  are  desig- 
nated by  name  in  the  will ;  to  each  of  these  he  gives  an  estate  for 
life,  with  remainders  in  strict  settlement,  their  children  in  every 
case  being  preferred  according  to  priority  of  birth.  To  adopt 
the  construction  contended  for  on  the  other  side  would  be  incon 
Bistent  with  every  other  restriction  and  regulation  contained  in 
the  will,  and  contrary,  therefore,  to  the  general  intention  of  the 
testator.  It  will  be  contended  in  this  case,  that  the  name  must 
prevail  over  the  description ;  but  the  application  of  names,  and 
the  situation  in  which  the  parties  stand,  are  circumstances  only 
by  which  it  is  to  be  collected  who  was  the  individual  intended  to 
take  under  the  will.  The  name,  indeed,  is  one  material  circum- 
stance ;  but  there  may  be  others  in  the  disposition  of  the  property, 
which  are  suflBciently  strong  to  show  that  there  is  a  mistake  in 
the  name,  and  that  the  intention  was  that  another  person  should 
take.  From  the  whole  of  this  will  it  is  evident,  that  the  intention 
of  the  testator  was,  that  in  every  case  the  second  son  should  take 
before  the  third.  There  is  a  mistake  either  in  the  name  or  in 
the  description.  It  is  impossible  that  the  testator  should  have 
been  mistaken  with  respect  to  the  order  of  succession,  and  he 
may  have  been  mistaken  with  respect  to  the  names  of  the  parties. 
Putting  it,  therefore,  on  the  ground  of  probability,  the  safer 
course  would  be  that  the  devisee  should  take  according  to  the 
order  of  succession.  There  are  many  cases  to  be  found  in  the 
books,  both  with  respect  to  deeds  and  wills,  where  the  names  of 
the  grantees  or  devisees  have  been  mistaken,  and  the  Courts  have 
collected  the  intention  from  the  whole  of  the  instrument,  and  cor- 
rected the  mistake.  In  Go.  Litt.  3  a,  it  is  said,  ^^A  wife  is  a 
good  name  of  purchase  without  a  christian  name,  and  so  it  is  if 
a  christian  name  be  added  and  mistaken,  as  Em  forEmelyn,  &c., 
for  utile  per  inutile  non  vitiatur."  Here  th%  party  is  suflSciently 
described  as  a  second  son,  and  the  name  may  be  rejected  as  use- 
less. In  the  same  passage  Lord  Coke  says,  ^^  If  lands  be  given 
to  Robert  Earl  of  Pembroke,  where  his  name  is  Henry ;  to  George 
Bishop  of  Norwich,  where  his  name  is  John ;  and  so  of  an  abbot ; 
for  in  these  and  the  like  cases  there  can  be  but,  one  of  that  dig- 
nity or  name ;  and,  therefore,  such  a  grant  is  good,  albeit  the 
name  of  baptism  be  mistaken."  In  3  Leon.,  p.  18,  case  44,  there 
is  this  case,  ''  Lands  were  given  to  the  mayor,  chamberlain  of  the 
hospital  of  Saint  Bartholomew,  London,  whereas  they  were  in- 
corporated by  another  name ;  yet  the  devise  is  good  by  Weston 
and  Dyer,  which  Manwood  also  granted,  because  it  shall  be  taken 
according  to  the  intent  of  the  devisor ;  and  it  was  said  by  Weston, 
^'  If  lands  be  devised  to  A.,  eldest  son  of  B*,  although  that  his 
name  be  W.,  yet  the  devise  to  him  is  good,  because  there  is  suf- 
ficient certainty."    In  Fiteaime  v.  Brasey  Finch's  Reports,  403, 
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tlie  devise  was  to  William  Pitcairne,  the  eldest  son  of  Charles 
Pitcairne,  of  Twickenham ;  the  name  of  the  eldest  son  was  An- 
drew, and  this  was  held  to  be  a  good  devise  to  him,  so  that  the 
description  was  preferred  to  the  name ;  and  it  is  there  said,  "  that 
the  rule  is  the  same  in  the  civil  law ;  as,  for  instance,  where  the 
testator  devised  lands  or  tenements  by  a  wrong  name,  if  this 
mistake  appears  otherwise  by  circumstance,  so  that  the  will  of 
the  testator  may  be  sufficiently  known,  the  legacy  shall  have  its 
eflfect,  though  the  true  name  is  mistaken.  Dom.  1,  vol.  54." 
In  Thomas  v.  Thomas^  6  T.  R.  671,  the  devise  was  to  my  grand- 
daughter, Mary  Thomas,  of  Llechlloyd,  in  Merthyr  parish ;  and 
at  the  time  of  the  testator's  death,  he  had  a  granddaughter  of 
the  name  of  Elinor  Evans,  who  lived  at  Llechlloyd,  in  Merthyr 
parish,  and  a  great-granddaughter,  Mary  Thomas,  who  lived 
elsewhere,  some  miles  from  Merthyr  parish ;  the  devise  was  held 
void  for  uncertainty.  In  that  case,  although  the  devisee  was 
designated  by  name ;  yet,  inasmuch  as  the  description  was  in- 
consistent with  the  name,  it  was  held  to  make  the  devise  void. 
The  name,  therefore,  is  rejected,  when  the  Court  clearly  see, 
from  other  circumstances,  what  the  intention  of  the  testator  was. 
In  Smith  v.  Goneyy  6  Ves.  jun.  42,  the  will  gave  a  legacy  to  the 
Reverend  Charles  Smith,  of  Stapleford  Tawney,  in  the  county 
of  Essex ;  there  was  a  person  of  the  name  of  Richard  Smith, 
answering  the  description  in  the  will,  and  there  was  an  officer 
in  the  army  of  the  name  of  Charles  Smith,  known  to  the  testatrix. 
It  was  held,  however,  that  the  Reverend  Richard  Smith  was 
entitled  to  the  legacy.  The  description  was  there  preferred 
to  the  name.  These  cases  show,  that  the  name  is  only  one  cir- 
cumstance by  which  a  party  may  be  designated ;  and  if  it  appear, 
from  other  circumstances,  that  another  person  was  intended,  the 
Court  will  construe  the  will  according  to  the  general  intention 
of  the  testator.  Here,  it  does  sufficiently  appear  from  the  whole 
of  the  will  taken  together,  that  the  testator  intended  that  John 
Huthwaite  should  take  the  estate  before  the  third  son.  If,  how- 
ever, the  devise  is  void  for  uncertainty,  the  lessor  of  the  plaintiff 
is  entitled  to  recoveii'as  heir  at  law. 

Denrnan,  contra.  John  Huthwaite  cannot  take  under  a  de- 
vise to  Stokeham  Huthwaite,  although  the  latter  be  improperly 
described  as  the  second  son.  The  maxim  of  law  applies  in  this 
case,(a)  "  Veritas  nominis  toilet  errorem  demonstrationis,"  for 
the  devisee  is  here  rightly  designated,  both  by  his  christian  and 
surname.  If  there  had  been  no  devise  subsequent  to  that  to 
Stokeham  Huthwaite,  the  case  would  not  have  admitted  of  argu- 
ment. The  argument  on  the  other  side  assumes  that  the  testator 
could  have  no  reason  for  preferring  the  third  to  the  second  son, 
but  nothing  appears  to  show,  that  the  third  son  may  not  have 
been  the  object  of  selection  from  motives  of  personal  affection; 
and  the  mistake  may,  therefore,  as  well  be  in  the  description  as 
in  the  name.     In  Dyer,  119  a,  pL  7,  it  is  said,  if  an  obligation 

(a)  Lord  Bacon's  Maxims. 
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msde  to  J.  S.,  son  and  heir  of  G.  S.,  when,  in  truth,  he  is  a  bas- 
tard, or  as  the  book  9  Edw.  4,  29  b,  is,  a  woman  was  bound  by 
the  name  of  Alice  S.,  wife  of  J.  S.,  and  in  truth  she  was  a 
widow ;  or  contra,  if  she  be  called  widow  while  she  is  a  feme 
covert,  these  words  are  only  nugatory.  In  Lord  Evers  v.  Strick- 
land^ Bulst.  21,  a  conveyance  was  made  to  Rodolph  Evers, 
Knighty  Lord  Evers ;  at  that  time  he  was  not  a  knight,  or  known 
as  such ;  it  was  held,  however,  that  he  might  take  under  the 
deed,  and  it  is  there  said,  that  the  addition  of  knight,  though 
false,  should  not  take  away  the  description  of  the  true  person  to 
whom  the  conveyance  was  made,  but  that  he  ought  to  have  the 
same,  being  sufficiently  expressed  by  the  name  of  Lord  Evers. 
These  are  cases,  therefore,  where  the  name  has  prevailed  over 
the  description.  The  devise,  in  this  case,  is  to  Stokeham  Huth- 
waite  by  name ;  there  was  a  person  of  such  a  name,  and  only 
one ;  the  devise,  therefore,  cannot  apply  to  any  other  person  who 
is  not  of  that  name.  The  cases  cited  on  the  other  side  do  not 
apply,  for  in  all  of  them  it  was  perfectly  clear,  from  other  cir- 
cumstances, that  the  testator  had  mistaken  the  name.  In  this 
case  that  is  by  no  means  clear.  In  Thomas  v.  Thomas,  the- 
devise  was  to  the  testator's  granddaughter,  Mary  Thomas,  living 
in  Merthyr  parish ;  Mary  Thomas  did  not  live  in  Merthyr  parish, 
and  was  only  his  great  granddaughter,  and  there  was  a  grand- 
daughter, who  actually  did  live  in  that  parish.  In  that  case, 
therefore,  the  Court  held  the  devise  void  for  uncertainty.  In 
this  case  it  is  contended,  that  the  mistake  in  the  name  shall  be 
a  ground  for  setting  aside  Stokeham  H.  altogether,  and  intro- 
ducing John  H.  In  Pitcaime  v.  Bra^e  it  does  not  appear  that 
there  was  any  person  of  the  name  of  Charles  Pitcairne,  the  son 
of  William  Pitcairne.  The  same  observation  applies  to  the  case 
in  Leonard ;  there  was  no  other  corporation  that  answered  the 
description  mentioned  in  the  will.  Secondly,  if  this  devise  be 
void  for  uncertainty,  the  lessor  will  not  be  entitled  to  the  pro- 
perty as  heir  at  law,  but  Cornelius,  the  youngest  son,  will  take. 

Shadwellj  in  reply.  The  cases  cited  on  the  other  side  are 
distinguishable  from  this,  on  the  ground  that  here  there  is  ano- 
ther person  who  answers  the  description  of  second  son,  which,  in 
the  will,  is  applied  to  Stokeham  Huthwaite.  In  those  cases, 
there  was  no  other  person  answering  the  description.  There 
was  but  one  Lord  Evers,  and  it  does  not  appear,  from  the  cases 
put  in  Dyer,  that  there  was  any  person  answering  the  descrip- 
tion of  son  and  heir  of  J.  S.,  or  the  wife  of  J.  S.  Here  there 
is  a  person  who  corresponds  completely  with  the  description,  and 
that  description  ought  to  be  preferred  to  the  name,  because 
effect  will  thereby  be  given  to  the  general  intention  of  the  tes- 
^r.  The  same  observation  applies  to  the  maxim  Veritas  nomi- 
nis  toilet  errorem  demonstrationis,  it  assumes  that  there  is  an 
error  in  the  description ;  here,  on  the  contrary,  the  error  is  not 
in  the  description,  but  in  the  name. 

Our,  adv.  vult. 

In  the  coarse  of  Michaelmas  term,  the  Lord  Chief  Justice  stated, 
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that  the  court  had  considered  the  case  ;  and  were  of  opinion,  that 
evidence  of  the  state  of  the  testator's  family,  and  other  circum- 
stances, was  admissible,  and  that  upon  such  evidence  being  given, 
the  jury  might  find  whether  he  had  made  a  mistake  in  the  name  of 
the  devisee  or  not.  If  no  such  evidence  were  given  at  the  trial, 
it  would  then  be  a  mere  question  of  law  as  to  the  intention  of  the 
testator,  to  be  collected  only  from  the  will  itself;  upon  which  tlie 
judge  must  direct  the  jury,  and  it  would  be  open  to  either  party  to 
tender  a  bill  of  exceptions.  The  court,  therefore,  thought  tha 
there  should  be  a  venire  de  novo. 

Venire  de  novo  awarded. 


YATES  and  Others  v.  BELL  and  Others.— p.  643. 

Where  a  bill  of  exchange,  payable  at  the  house  of  A.  had  been  there  presented  for  pay. 
ment  and  dishonoured,  and  the  acceptor  afterwards  renaitted  to  A.  a  sum  of  money 
for  the  purpose  of  enabling  him  to  pay  the  dishonoured  bill,  and  also  another  of  less 
value,  and  A.  in  answer  stated  the  fact  of  the  bill  having  been  dishonoured,  but  added, 
that  the  money  received  should  be  carried  to  the  acceptor's  account,  and  did  afterwards 
pay  the  smaller  bill :  Held,  that  the  holder  of  the  original  bill  could  not  maintain  an 
action  against  A.  there  being  no  privity  between  them. 

Assumpsit  for  money  lent  and  advanced,  &c.  Plea,  general 
issue.  At  the  trial  at  the  London  sittings,  after  last  Easter  term, 
before  Abbott,  C.  J.,  the  following  appeared  to  be  the  facts  of  the 
case.  The  plaintiffs  were  the  holders  of  a  bill  of  exchange,  for 
743/.  6s,  3d.,  drawn  by  themselves  upon,  and  accepted  by  John 
Ingram,  and  payable  at  the  house  of  the  defendants.  The  bill 
became  due  July  7th,  1819,  and  was,  on  that  day,  duly  presented 
for  payment,  and  dishonoured.  On  the  8th  July,  the  defendants 
received  a  letter  from  Ingram,  enclosing  a  bill  for  800/.,  which  was 
as  follows.  "  Gentlemen,  &c.,  enclosed,  you  have  a  bill  for  800/. 
to  pay  my  acceptance,  due  the  7th,  for  750/.,  as  also  mine  for  37/. 
185.  6c?.,  due  8th ;  if  you  draw  on  me  at  45  and  60  days,  for  200/. 
each,  they  shall  meet  due  honour."  On  the  9th,  the  bill  for  800/. 
having  been  on  that  day  returned  accepted,  the  defendants  wrote 
to  Ingram  as  follows:  On  the  7th  instant,  an  acceptance  of  yours, 
for  about  743/.,  was  presented  to  us  for  payment ;  being  without 
provision  from  you,  we  refused  to  honour  it.  We  have  now  to 
advise  receipt  of  yours  of  the  3d,  remitting  a  bill  of  800/.  on  Puget 
and  Co.,  which  has  met  honour,  and,  at  maturity,  shall  be  placed 
to  your  credit.  We  shall  make  up  your  account,  and  draw  on  you 
as  you  desire  for  the  balance."  The  defendants  afterwards  paid 
the  bill  of  37/.  IBs.  6d.  mentioned  in  Ingram's  letter,  but  refused 
to  pay  that  of  the  plaintiff,  although  it  was  again  presented  for 
payment,  on  the  8th  September,  1819,  after  the  bill  for  800/.  had 
been  duly  paid.  During  all  these  transactions,  Ingram  was 
indebted  to  the  defendants,  on  the  balance  of  the  account  in  a  sum 
exceeding  800/.  Under  these  circumstances,  Abbott,  C.  J.,  was 
of  opinion,  at  the  trial,  that  the  plaintiffs  had  no  right  of  action 
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against  the  defendants,  and  directed  a  nonsuit,  with  liberty  to  the 
plaintiff  to  move  to  enter  a  verdict.     And  now, 

Marryat  moved  to  set  the  nonsuit  aside,  and  to  enter  a  verdict 
for  the  plaintiff.  The  question  is,  whether  this  remittance  created 
a  trust  in  the  defendants,  for  the  plaintiffs,  who  were  the  holders 
of  the  bill,  the  remittance  having  been  made  for  the  express  pur- 
pose of  meeting  it.  The  letter  of  the  defendants,  dated  9th  July, 
does  not  amount  to  a  repudiation  of  the  trust ;  and  even  if  it  does, 
they  had  no  right  to  repudiate  the  trust,  and  to  retain  the  bill. 
If  goods  be  sent  to  A.  for  the  use  of  B.,  no  property  vests  in  A., 
but  B.  must  bring  the  action  for  them.  Evan%  v.  Marietta  1 
Lord  Raym.  271 ;  Sargent  v.  MorriSj  ante,  277.  Besides,  here 
the  defendants  have  assented  to  the  trust,  by  paying  one  of  the 
bills,  viz.  :  that  for  S7i.  18«.  6d.  The  case  of  De  Bemales  v. 
Fuller^  14  East,  690,  in  note,  is  in  point,  and  WilUama  v.  Everett^ 
14  East,  582,  is  distinguishable,  because  there  was,  in  that  case, 
no  renewed  application  for  payment,  after  the  money  had  been  re- 
ceived, as  is  the  case  here. 

Abbott,  C.  J.  This  case  cannot,  in  principle,  be  distinguished 
from  Williams  v.  Everett^  and  that  case  was  properly  decided.  In 
De  Bemales  v.  Fuller^  the  defendant  was  agent  of  De  Bemales 
"when  he  received  the  money,  and  never  would  have  received  it 
but  for  that  character,  and  afler  that,  he  could  not  repudiate  that 
agency.  That  is  the  distinction  between  the  two  cases.  Where 
a  parly  to  whom  a  bill  is  remitted,  repudiates  the  trust  with  which 
the  bill  is  clothed,  that  may  give  to  the  person  remitting  the  bill 
a  right  to  bring  trover  for  it ;  but  it  does  not  ffive  any  right  of  ac- 
tion to  the  person  to  whose  account  the  bill  is  directed  to  be 
applied,  and  unless  some  agreement  had  taken  place  respecting  the 
bill  between  the  defendants  and  the  plaintifis,  the  former  could 
only  be  considered  as  holding  the  bill  for  the  use  of  Ingram.  It 
was  so  laid  down  by  lord  Ellenborough  in  Williams  v.  Everett^ 
14  East,  597.     The  nonsuit,  therefore,  was  right. 

Rule  reiused 


ANDREWS,  Clerk,  t?.  DIXON,  Esq.  Sheriff  of  Worcestershire.— 

p.  645. 

Where  a  sherifT,  with  knowledge  that  there  is  rent  due  (o  the  landlord,  proceeds  to  tcU 
the  tenant's  gooda  by  virtue  of  a  writ  of  fi.  fa.  without  retaining  a  yearns  rent,  he  will 
be  liable  for  it,  although  no  specific  notice  has  been  given  to  him  by  the  landlord. 

Jervis  moved  for  a  new  trial  in  this  case,  which  was  tried  at 
the  Guildhall  sittings  after  last  Easter  term,  before  Abbott,  C.  J. 
The  action  was  brought  by  the  plaintiff,  who  was  the  landlord  of 
certain  premises,  against  the  sheriff,  for  taking  and  selling  the 
goods  of  the  tenant  under  a  writ  of  fieri  facias,  without  retaining 
a  year's  rent,  pursuant  to  the  statute  8  Ann,  c.  14.     It  appeared 
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that  the  goods  had  been  removed  and  sold  under  the  execution 
between  the  5th  and  10th  January,  apd  that  no  notice  was  given 
till  the  17th  January,  on  the  part  of  the  landlord,  of  any  rent 
being  in  arrear.  But  it  appeared  in  evidence  that  the  sale  had  been 
conducted  with  great  secrecy  and  despatch  ;  and  the  learned  judge 
left  it  to  the  jury  to  say  whether  the  sheriff  knew  of  the  fact  that 
rent  was  in  arrear  although  no  notice  of  it  had  been  given  to  him 
before  the  sale.  The  jury  found  a  verdict  for  the  plaintiff;  and  the 
question  was,  whether  the  notice,  after  the  sale,  given  to  the  sheriff 
was  sufficient.  He  cited  Arnitt  v.  Garrett^  Ante,  340,  where  the 
notice  was  given  before  the  sale.  Here  it  was  not  given  till  after 
that  period. 

Per  Curiam.  No  specific  notice  is  required  by  the  statute.  If, 
indeed,  a  sheriff  has  no  reason  to  suppose  any  rent  to  be  due,  he 
will  be  protected  in  case  he  pays  over  the  money  to  the  execution 
creditor.  Here,  however,  the  extraordinary  haste  and  secrecy  of 
the  sale  show  that  he  did  know  of  and  expected  a  claim  from  the 
landlord.  If  after  that  he  chooses  to  proceed,  he  is  liable.  The 
notice  to  the  sheriff  is  only  for  the  purpose  of  establishing  beyond 
doubt  his  knowledge  of  the  landlord's  claim.  If  that  knowledge 
can  by  any  other  means  be  brought  home  to  him  at  any  time  before 
he  has  parted  with  the  money,  he  will  be  liable. 

Rule  refused. 


WATSON  V.  ATKINS.— p.  647. 

Where  a  party  took  seven-siiteenths  of  certain  premises,  the  whole  of  which  then  were 
raied  at  the  annual  value  of  35iL  and  the  lessor  covenanted  to  pay  all  taxes  then 
chargeable  on  the  premises,  or  any  part  thereof,  or  on  the  yearly  rent  thereby  reserv- 
ed, and  the  lessee  covenanted  to  pay  all  fresh  taxes  which  should  thereafter  be  charg- 
ed  upon  the  premises,  or  any  part  thereof:  Held,  by  Bayuct  and  Holroyd,  Js.,  di». 
sentiente  Abbott,  C.  J.,  that  the  true  construction  of  these  covenants  was,  that  the 
lessor  should  pay  such  taxes  as  were  chargeable  on  the  premises  at  the  time  of  mak- 
ing the  lease,  considering  them  as  of  the  annual  value  of  seven-sixteenths  of  35/.,  and 
that  the  lessee  should  pay  all  fresh  taxes,  and  all  such  additions  to  tiie  taxes  furooerly 
chargeable,  as  were  occasioned  by  the  improved  value  of  the  premises. 

Covenant.  The  question  depended  on  the  terms  of  a  lease  from 
the  defendant  to  Samuel  Burrows,  which  had  been  assigned  by 
Burrows  to  the  plaintiff.  The  lease  was  dated  October  23d,  1801, 
and  was  for  a  period  of  twenty-three  years,  at  a  certain  reserved 
rent.  The  premises  demised  formed  part  of  larger  premises,  be- 
longing to  the  defendant,  and  occupied  by  him,  being  about  seven- 
sixteenths  of  the  whole  ;  and,  at  the  time  of  the  lease,  the  whole 
premises  stood  rated  to  the  different  taxes,  &c.  at  the  value  of  35Z. 
per  annum.  The  covenants  were  as  follows:  "  The  said  Samuel 
Atkins  to  bear  and  pay,  during  the  continuance  of  the  term  hereby 
granted,  all  such  taxes,  charges,  rates,  assessments,  duties,  apd 
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impositions  whatsoever,  whether  parliamentary,  customary,  or  pa- 
rochial, which  are  now  payable  or  chargeable  on  the  said  premis- 
es, or  any  part  thereof,  or  on  the  said  yearly  rent  hereby  reserved, 
and  the  said  Samuel  Burrows  to  bear,  pay,  satisfy,  and  discharge 
M  fresh  taxes ^  charges^  rates,  assessments,  fines ,  duties,  and  impo- 
sitions, whether  parliamentary,  customary,  parochial,  or  other- 
wise howsoever,  which  shall  or  may  at  any  time  or  times  hereaf- 
ter be  taxed,  rated,  charged,  or  imposed  upon  the  said  premises 
hereby  granted,  or  upon  any  part  or  parcel  thereof."  In  the  year 
1804,  Burrows  improved  the  premises  demised  to  him,  and  in 
1813,  assigned  over  his  interest  in  them  to  the  plaintiff.  The 
plaintiff  now  claimed  the  repayment  of  certain  rates,  taxes,  and 
other  charges,  amounting  to  the  sum*of  46/.,  and  upwards,  under 
the  covenants  above  mentioned.  At  the  trial,  at  the  sittings  in 
Hilary  term  last,  before  Abbott,  C.  J.,  it  appeared,  that  the  part  of 
the  premises  now  occupied  by  the  defendant,  were  now  rated  at 
the  value  of  35Z.  per  annum  alone,  and  that  flie  plaintiff's  and  de- 
fendant's premises  had  been  separately  assessed  at  the  time  when 
the  taxes,  &c.  for  the  recovery  of  which  the  action  was  brought, 
were  paid  by  the  plaintiff.  The  learned  iud^  being  of  opinion, 
that  the  covenant,  by  the  less8r  only,  made  him  liable  so  long  as 
the  premises  should  continue  jointly  assessed,  directed  a  nonsuit 
giving  to  the  plaintiff  liberty  to  move  to  enter  a  verdict  for  such 
sum,  if  any,  as  the  court  should  be  of  opinion  he  was  entitled  to 
recover.  Lawes  having,  in  last  Hilary  term,  obtained  a  rule 
nisi  to  this  effect, 

Marry  at  and  Tindal  showed  cause.  The  question  in  this  case 
is,  whether  the  taxes  imposed  on  the  defendant's  premises, 
are  fresh  taxes  or  not.  It  is  contended,  on  the  other  side,  that 
they  are  not,  because  they  are  only  increased  taxes,  but  still  ejus- 
dem  generis  with  those  payable  at  the  time  when  the  lease 
was  granted.  That  would  be,  however,  absurd,  for  it  would  lead 
to  this  consequence ;  that  if  the  tenant  so  far  improved  the  pre- 
mises, as  to  make  the  taxes  equal,  or  exceed  the  rent,  he  might 
not  only  not  pay  rent,  but  actually  receive  it  from  the  landlord. 
This  case  must,  at  all  events,  be  governed  by  the  principle  laid 
down  in  Grraham  v.  Wade,  16  East,  29.  Besides,  here  the  pre- 
mises have  been  separately  assessed,  and  it  may  well  be  contended, 
that  the  true  construction  of  this  covenant  is,  that  the  lessor 
should  remain  liable  only  so  long  as  the  assessment  continued  to 
be  jointly  made.  For  the  moment  a  separate  assessment  was 
made,  that  would  be  a  fresh  tax  on  the  premises. 

Lawes,  contra.  In  Graham  v.  Wade,  there  was  a  particular 
covenant,  specifically  providing  for  the  case  of  improvements. 
But  where,  as  here,  there  is  none,  the  covenant  will  apply  to  the 
payment  of  all  increased  taxes,  up  to  the  amount  of  the  rent  re- 
served If,  however,  that  should  not  be  sq,  still  the  plaintiff  is 
entitled  to  the  repayment  of  those  taxes  which  are  payable,  on 
the  proportionate  value  which  his  premises  bore  to  the  whole  at 
the  time  of  the  lease,  when  the  whole  was  of  the  annual  value  of 
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85Z.  This  will  entitle  him  to  the  repayment  of  the  taxes  charge- 
able on  a  rental  of  seven-sixteenths  of  35Z.,  and  this  will  not  be 
liable  to  the  inconvenience  suggested  in  argument  by  the  other  side. 
And  the  separate  assessments  can  make  no  difference.  For  it  is 
not  in  the  power  of  the  plaintiff  to  procure  a  joint  assessment  to 
be  made,  it  being  the  duty  of  the  parish  officers  to  rate  each  oc- 
cupier separately. 

Abbott,  C.  J.  I  retain  the  opinion  vrhich  I  entertained  at  the 
trial,  as  to  the  construction  of  these  covenants.  The  language  of 
them  is  very  obscure,  and  it  seems  not  improbable  that  they  are 
taken  from  a  precedent  not  properly  applicable  to  the  present  case. 
Whatever  the  court  may  think  as  to  this  bargain  bemg  improvi- 
dent or  otherwise,  ought  to  have  no  influence  on  their  decision, 
which  must  be  founded  upon  the  meaning  of  the  words  used  by 
the  parties.  The  circumstances  are  these  :  Atkins  being  in  the  oc- 
cupation of  the  premises,  for  the  whole  of  which  he  was  rated,  de- 
mised part  of  them  by  a  separate  lease  to  Burrows.  The  consequence 
was,  that  as  soon  as  possession  was  taken  by  him  under  the  lease, 
it  would  be  the  duty  of  the  parish  officers  to  rate  each  part  in  re- 
spect of  his  separate  occupation.  Under  these  circumstances,  the 
lessor  covenants  to  pay,  during  the'continuance  of  the  term,  all 
such  taxes,  rates,  assessments,  duties,  and  impositions,  whatsoever, 
which  were  then  payable  on  the  said  premises,  or  any  part  thereof, 
or  on  the  rent  thereby  reserved  ;  and  that  is  followed  by  a  cove- 
nant on  the  part  of  the  lessee  to  pay  all  fresh  taxes,  &c.  which 
might  at  any  time  hereafter  be  charged  upon  the  premises.  Now, 
in  order  to  construe  these  two  covenants,  it  becomes  necessary  to 
ascertain  the  meaning  of  the  words  "  fresh  taxes  ;"  and  undoubt- 
edly, if  a  new  house  were  erected,  which  would  introduce  a  house 
and  window-tax,  they  would  be  fresh  taxes.  But  the  question  is, 
whether  these  words  apply  to  an  increase  of  the  highway  and  pa- 
rochial rates  duriug  the  term.  1  think  they  do  ;  for,  in  my  opin- 
ion, the  parties  meant  to  say  this,  "  what  the  consequence  of  this 
division  may  be  we  cannot  say ;  but  we  stipulate,  so  long  as  the 

f)renuses  shall  continue  to  be  charged  in  one  assessment,  the  land- 
ord  shall  pay  the  whole  ;  but  if  there  be  a  fresh  assessment  in  re- 
spect of  the  new  occupation,  the  tenant  shall  be  liable  to  that  as- 
sessment." It  is  to  be  observed,  that  the  word  used  here  is 
"fresh,"  not  "additional."  I  think,  therefore,  that  the  tenant  is 
not  entitled  in  the  present  case  to  any  apportionment ;  but  that, 
from  the  moment  a  fresh  assessment  was  made  upon  him,  he  be- 
came liable  to  the  whole  of  that  assessment.  Suppose,  upon  the 
subdivision  of  the  property,  the  aggregate  value  had  been  increas- 
ed ;  in  that  case,  undoubtedly,  if  a  separate  assessment  had  been 
made,  the  landlord  would  be  the  gainer.  But,  on  the  contrary,  if 
the  aggregate  value  had  been  increased,  and  the  assessment  had 
remained  joint,  he  would  have  been  a  loser.  I  think,  therefore, 
that  the  only  risk  contemplated  by  the  parties  was  whether  there 
would  be  a  joint  assessment  or  not.  Under  the  circumstances  of 
this  case,  I  think  that  the  payments  made  by  the  tenant  came  witL 


651]  3  Barnewall  &  Alderson.  375 

in  the  words  "  fresh  taxes,"  and  that  he  has  no  right  to  call  upon 
the  landlord  to  bear  any  part  of  them.  The  nonsuit  was  therefore 
ri^t. 

Bayley,  J.  I  agree  that  whatever  might  have  been  the  inten- 
tion of  the  parties,  they  could  hardly  have  expressed  it  in  more 
obscure  language.  But  the  feir  result  seems  to  be  this,  that  by  the 
agreement  the  lessee  is  entitled  to  receive  from  the  lessor  a  cer- 
tain proportion  of  the  rates  and  taxes,  which,  subsequently  to  the 
agreement,  might  be  imposed  upon  the  premises  demised,  which 
appear  to  have  been  seven-sixteenths  of  the  whole.  The  parties 
seem  to  have  considered  the  whole  premises  as  rateable  at  35/. 
per  annum,  and  to  have  agreed  that  for  the  future  the  lessor 
should  pay  to  the  lessee  the  rates  and  taxes  chargeable  upon  pre- 
mises of  the  value  of  seven-sixteenths  of  35/.  per  annum.  It  ap- 
pears that  the  premises  were  leased  for  23  years;  and  that  the 
lessor  covenanted  to  pay  the  taxes  then  payable,  and  the  lessee  all 
fresh  taxes.  Now,  each  of  these  covenants  controls  the  other ; 
and  at  the  period  when  they  were  entered  into,  nothing  was  paya- 
ble for  these  premises  per  se.  They  were  then  assessed  as  part 
of  a  larger  estate,  and  the  rate  upon  them  was  an  aliquot  part  of 
a  larger  sum  charged  upon  the  whole.  As  soon,  however,  as  they 
were  separated,  it  became  the  duty  of  the  overseers  to  make  sepa- 
rate assessments,  and  to  discontinue  the  old  mode  of  making  as- 
sessments jointly,  and  the  lessor  would  have  a  right  to  insist  upon 
this  being  done  ;  and  if  so,  he  might,  by  procuring  separate  rates, 
defeat  his  own  covenant.  If,  on  the  contrary,  the  parish  officers 
were  prevailed  on  by  the  tenant  to  rate  the  whole  premises  jointly, 
it  would  follow  that  whatever  might  be  the  improvements  made 
by  him,  he  would  not  be  chargeable  with  the  payment  of  any  taxes 
in  respect  of  such  improvements.  Such  a  construction,  therefore, 
as  it  seems  to  me,  ought  not  to  be  adopted.  The  construction,  I 
think,  is  this,  the  party  occupies  seven-sixteenths  of  certain  pre- 
mises rateable  at  the  value  of  35/.  per  annum,  and  covenants  to 
pay  the  taxes  then  chargeable.  Now,  the  taxes  then  chargeable 
are  the  taxes  chargeable  upon  premises  then  of  the  annual  value 
of  seven-sixteenths  of  35/.  The  duration  of  the  lease  corrobo- 
rates this  view  of  the  case ;  for  it  would  hardly  be  expected  by  any 
person  that  the  value  of  the  premises  would  not  vary,  or  that  they 
would  continue  jointly  rated  during  the  whole  space  of  23  years. 
We  ought,  therefore,  in  construing  this  covenant,  to  consider  the 
premises  as  upon  the  parish  rates  at  35/.  per  annum,  seven-six- 
teenths of  which  burden  the  lessor  is  to  bear.  This  view  of  the 
case  will  be  consistent  with  the  whole  agreement,  and  will  give 
lo  neither  party  any  improper  advantage.  I  think,  therefore,  that 
the  rule  for  entering  a  verdict  for  the  plaintiff  must  be  made  ab- 
solute. 

HoLROYD,  J.  I  agree  with  my  brother  Bayley,  in  the  view 
which  he  has  taken  of  this  case.  The  lessor  does  not  covenant  to 
pay  the  taxes  then  paid  or  charged,  but  such  as  are  payable  and 
chargeable.     The  covenant,  therefore,  extended  to  all  such  taxes 
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as  were  liable  to  be  paid  in  respect  of  the  premises,  whether  joint- 
ly or  separately  assessed.  It  was  the  duty  of  the  parish  officer  to 
make  separate  assessments,  and  that  is  a  strong  circumstance  to 
show  what  must  have  been  the  intention  of  the  parties  in  framing 
these  covenants.  The  lessee's  covenant  only  extends  to  the  pay- 
ment of  fresh  taxes,  charged  upon  the  premises ;  and  the  proper 
construction  of  it  seems  to  me  to  be  this,  to  hold,  that  it  extends 
either  to  new  taxes,  or  to  such  additional  or  further  taxes  as  might 
be  imposed  in  consequence  of  any  improvement  of  the  premises. 
But  I  think  that  the  covenant  ought  not  to  be  so  construed  as  to 
make  it  depend  on  the  misconduct  of  third  persons,  whether  the 
lessor  be  or  be  not  chargeable.  I  entirely  agree,  therefore,  with 
my  brother  Bayley,  in  thinking,  that  the  lessor  ought  to  pay  such 
rates  and  taxes  as  are  chargeable  in  respect  of  seven-sixteenths  of 
premises,  the  whole  of  which  are  of  the  annual  value  of  35/.  I 
think,  therefore,  that  the  rule  should  be  made  absolute  to  that  ex- 
tent. 

Rule  absolute  accordingly.* 

*  Bk8T,  J.,  was  absent  from  indisposition. 


SANFORD  and  Others  v.  IRBY  and  Others.— p.  654. 

A  testator  having  an  estate,  which  had  been  conveyed  by  the  settlement  on  his  first  mar« 
riageto  trustees  to  the  use  of  himselffor  life,  remainder  to  his  first  and  other  sonssuo^ 
cessively,  in  tail  male,  and  having  one  son  and  two  daughters  by  his  first  marriage, 
shortly  after  his  second  marriage  made  his  will  and  devised  to  his  son  all  his  roanorB, 
&c.  and  pereonal  property,  subject  to  the  payment  of  his  debts  and  legacies;  but  in  case 
his  son  should  depart  this  life  without  issue  male,  or  in  case  of  failure  of  issue  male  of 
testator's  body,  he  bequeathed  to  all  and  every  his  daughters  who  should  be  living  at 
the  time  of  his  death,  or  born  in  due  time  afterwards,  iOfiOOL  equally  to  be  divided 
an>ongst  them,  in  addition  to  what  they  might  be  entitled  to  under  the  marriage  set. 
tlements  of  their  respective  mothers :  and  if  only  one  daughter,  then  he  bequeathed 
20,000/.  to  her;  he  then  charged  his  estates  with  the  payment  of  these  sums,  and  de- 
vised them  to  A.  and  B.,  their  heirs,  &c.  without  impeachment  of  waste  upon  trust  by 
sale  or  mortgage,  to  raise  a  sufficient  sum  to  pay  those  legacies  with  interest ;  and  he 
then  devised  the  remainder  of  his  manors,  lands,  Ac,  as  should  not  be  sold  by  the  trus- 
tees, for  that  purpose,  for  want  or  in  failure  of  issue  male  of  his  body  as  aforesaid,  unto 
his  brother  for  life  with  different  remainders  over.  The  testator  had  no  children  by  the 
second  marriage,  and  his  only  son  by  the  first  marriage  having  died  under  age  unmar- 
ried, and  without  issue:  Held,  that  the  surviving  daughters  took  no  estate  by  descent 
in  the  hereditaments  devised  by  the  will ;  and,  secondly,  that  if  the  devise  to  A.  and  Bw 
had  been  of  a  power  to  raise  money  by  sale,  and  not  of  a  legal  estate,  that  the  testa- 
tor's  brother  would  have  taken  an  estate  for  life  with  remainders  over ;  and,  thirdly, 
that  under  the  will  A.  and  B.  took  an  estate  in  fee. 

The  following  case  was  sent  by  the  Vice  Chancellor,  for  the 
opinion  of  this  court : 

Sir  William  Langham,  late  of  Cottesbrooke,  in  the  county  of 
Northampton,  Bart,  deceased,  in  or  about  the  month  of  August, 
1795,  married  Henrietta  Elizabeth  Frederica  Vane,  and  by  his  mar- 
riage settlement  he  conveyed  certain  estates  to  trustees  to  the  use  of 
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himself  for  life,  with  remainder  to  the  use  of  his  first  and  other 
sons,  successively,  in  tail  male,  remainder  to  himself  in  fee.  The 
marriage  settlement  contained  a  power  of  raising  15,000/.  for  the 
portions  of  younger  children.  By  this  marriap^f  he  had  three  chil- 
dren, William  Henry  Langham,  since  deceased,  and  the  plaintiffs, 
Henrietta  Sanford  and  Charlotte  Langham.  Sir  William  Langham, 
afterwards,  in  May,  1810,  married,  for  his  second  wife,  Augusta 
Priscilla  Irby,  one  of  the  defendants,  and  by  bis  will,  dated  the  1st 
February,  1811,  devised  as  follows:  "I  give  and  bequeath  to  my 
son  William  Henry  Langham,  his  heirs,  executors,  and  adminis- 
trators, all  my  manors,  messuages,  lands,  tenements,  and  heredita- 
ments, and  real  estates,  and  also  all  my  personal  estate,  (including 
any  jewels  I  may  be  possessed  of  at  the  time  of  my  death,)  ex- 
cept pearls,  and  also  except  lace,  whatsoever  and  wheresoever, 
subject  nevertheless  to  the  payment  of  all  my  just  debts,  legacies,  &c. 
But  in  case  my  said  son  William  Henry  Langham  should  depart 
this  life  without  issue  male,  or  in  case  of  failure  of  issue  male  of 
my  body,  I  give  and  bequeath  unto  all  and  every  my  daughters 
who  shall  be  living  at  the  time  of  my  death  or  born  in  due  time 
after,  the  sum  of  forty  thousand  pounds,  in  addition  to  what  they 
may  become  entitled  to  under  the  marriage  settlements  of  their 
respective  mothers,  equally  to  be  divided  amongst  them,  share  and 
share  alike,  and  if  only  one  daughter,  then  unto  such  only  daugh- 
ter the  sum  of  20,000Z."  The  testator  then  charged  his  estates 
with  the  payment  of  these  sums,  and  for  that  purpose  bequeathed 
his  estates  unto  William  Ayshford  Sanford  and  William  Jones  Bur- 
dett.  Esquires,  their  heirs  and  assigns,  without  impeachment  ot 
waste,  upon  trust,  by  sale  or  mortgage  of  a  competent  part  of  such 
estates,  (except  his  mansion  house  at  Cottsbrooke,  and  the  park, 
lands,  and  hereditaments  held  therewith,)  to  raise  and  levy  such 
sums  as  would  be  sufiicient  for  that  purpose ;  and  upon  trust,  out 
of  the  rents  and  profits  of  his  estates,  to  pay  interest  after  the  rate 
of  4  per  cent,  per  annum,  for  the  several  legacies  to  be  computed 
from  the  end  of  six  calendar  months  after  his  death.  And  he 
then  devised  as  follows :  I  give  and  devise  the  residue,  or  such 
part  or  parts  of  all  and  every  my  manors,  messuages,  farms,  lands, 
tenements,  hereditaments,  and  real  estate,  as  shall  not  be  so  sold 
or  mortgaged  for  the  purpose  aforesaid,  for  want  or  in  failure  of 
issue  male  of  my  body,  as  aforesaid,  unto  my  brother  James  Lang- 
ham for  and  during  his  life,  and  from  and  after  the  determination 
of  that  estate,  by  forfeiture,  surrender  or  otherwise  in  his  life- 
time, I  give  and  devise  the  same  premises  unto  the  said  William 
Ayshford  Sanford  and  William  Jones  Burdett,  and  their  heirs  dur- 
ing the  life  of  my  said  brother,  in  trust  to  preserve  the  contingent 
remainders  and  from  and  immediately  after  the  decease  of  my 
said  brother,  I  give  and  devise  all  and  every  my  said  manors, 
messuages,  farms,  lands,  tenements,  hereditaments,  and  real  es- 
tate unto  the  first  son  of  the  body  of  my  said  brother  James  Lang- 
ham, lawfully  begotten,  and  the  heirs  male  of  the  body  of  such 
first  son,  lawfully  issuing,  and  for  default  of  such  issue,  unto  the 
second,  third,  fourth,  ^nd  all  and  every  other  the  son  and  sons  of 
VOL.  V.  48  2 1 2 
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Ihe  body  of  my  brother  James  Langham,  lawfully  begotten,  seve- 
rally and  successively,  and  in  remainder  one  after  another  in  or- 
der and  course  as  they  and  every  of  them  shall  be  in  seniority  of 
age  and  priority  of  birth,  and  to  the  several  and  respective  heirs 
male  of  the  body  and  bodies  of  all  and  every  such  son  and  sons 
respectively  issuing,  the  eldest  of  such  sons  and  the  heirs  male  of 
his  body  issuing,  being  always  to  be  preferred,  and  to  take  before 
the  younger  of  such  sons,  and  the  heirs  male  of  his  or  their  body 
or  bodies  issuing,  and  in  default  of  such  issue  male,  I  give  and 
devise  all  and  every  my  said  manors,  messuages,  farms,  lands,  te- 
nements, hereditaments,  and  real  estate  unto  my  own  right  heirs 
for  ever."  And  after  giving  the  said  James  Langham,  when  in 
possession,  the  usual  power  of  making  leases,  the  said  testator 
gave,  bequeathed,  and  devised  in  the  words  following,  viz.:  "And 
m  case  I  shall  leave  no  son,  or  leaving  one  son  he  shall  afterwards 
die,  without  leaving  issue,  before  his  age  of  twenty-one  years,  then 
I  give  and  bequeath  all  my  plate,  jewels,  household  goods,  house- 
hold furniture,  pictures,  deer,  live  and  dead  stock,  in  and  about  my 
said  mansion  house  at  Cottesbrook  aforesaid,  at  the  time  of  my  death, 
and  all  other  my  personal  estate  (except  pearls  and  lace,)  subject 
to  the  payment  of  my  debts,  legacies,  and  funeral  expenses,  unto 
my  said  brother  James  Langham,  for  and  during  his  life  and  from 
and  after  his  decease  unto  such  son  of  my  said  brother,  who  shall 
first  attain  the  age  of  twenty-one  years.  But  in  case  there  shall 
be  no  such  son  of  my  said  brother,  who  shall  attain  the  age  of 
twenty-one  years,  then  I  give  and  bequeath  the  same  unto  all  my. 
daughters,  if  I  shall  leave  more  than  one,  equally  to  be  divided 
amongst  them,  share  and  share  alike :  and  if  I  shall  leave  only  one 
daughter,  unto  such  one  daughter.  Sir  William  Langham  died 
on  or  about  the  8th  day  of  March,  1812,  without  having  altered 
or  revoked  his  said  will,  leaving  his  widow,  Augusta  Priscila 
Langham,  William  Henry  Langham,  his  only  son  and  heir  at  law ; 
and  the  said  plaintiffs,  Henrietta  Sanford,  and  Charlotte  Langham, 
his  only  other  children,  surviving  him.  Sir  William  Henry  Lang- 
ham, Bart,  his  son,  died  on  or  about  the  12th  day  of  May,  1812, 
an  infant,  intestate,  unmarried,  and  without  issue,  leaving  the  said 
plaintiffs,  Henrietta  Sanford  and  Charlotte  Langham,  his  only  sis- 
ters, his  co-heiresses  at  law,  and  only  next  of  kin  surviving.  The 
defendant.  Sir  James  Langham,  had  issue  one  son,  viz.  the  de- 
fendant James  Hay  Langham,  who  was  still  alive.  The  ques- 
tions for  the  opinion  of  this  court  were,  1st.  Whether  the  said 
plaintiffs,  Henrietta  Sanford  and  Charlotte  Langham  took  any  and 
what  estate  by  descent  in  the  hereditaments  devised  by  the  will  of 
the  said  testator  Sir  William  Langham,  in  the  pleadings  mentioned, 
as  his  heirs  general,  or  as  heir^  general  of  Sir  William  Henry 
Langham,  his  son :  2dly,  Whether  if  the  devise  to  William  Aysh- 
ford  Sanford  and  William  Jones  Burdett,  had  been  of  a  power  to  raise 
money  by  sale  or  mortgage,  and  not  of  a  legal  estate,  the  defend- 
ants. Sir  James  Langham  and  James  Hay  Langham  respectively, 
would  have  taken  any  and  what  estate  in  the  hereditaments  devis- 
ed bv  the  will  of  the  said  testator  Sir  William  Langham ;  and  3dly, 
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Did  William  Ayshford  and  William  Jones  Burdett  take  any  and 
what  estate  in  the  hereditaments  devised  to  them  by  the  said  will 
of  Sir  William  Langham  ?  The  case  was  argued  in  Michaelmas 
term,  1818,  by  Richardson  for  the  plaintiffs,  and  Shadwell  for  the 
defendants. 

Argument  for  the  plaintiffs.  The  two  daughters  of  Sir  Wil- 
liam Langham^in  this  case  took  a  fee,  the  remainder  over  to  Sir 
James  Langham  being  void  as  being  too  remote.  The  circum- 
stances under  which  the  testator  stood  were  these.  He  was  a 
Baronet,  and  the  estate  stood  limited  by  his  marriage  settlement 
to  himself  for  life,  remainder  to  his  eldest  son  in  tail,  reversion 
to  himself  in  fee,  and  at  the  time  when  he  made  his  will,  being 
recently  married,  for  the  second  time,  he  might  naturally  expect 
to  have  other  sons  born.  By  the  will  he  gives  a  fee  to  his  eldest 
son,  which  for  this  part  of  the  argument,  may  be  assumed  to  be 
by  the  subsequent  words  of  the  devise,  cut  down  to  an  estate  tail. 
The  words  of  the  devise  are :  In  case  my  son  William  Henry 
Langham  shall  depart  this  life  without  issue  male,  or  in  case  of 
failure  of  issue  male  of  my  body,  I  give  and  bequeath,  &c.,  and 
then  after  limiting  portions  to  the  daughters,  he  adds),  and  for 
want,  or  in  case  of  failure  of  issue  male  of  my  body  as  aforesaid, 
unto  my  brother  James  Langham,  &c.  Now  here  the  remainder 
over  is  too  remote,  because  it  is  limited  over,  not  merely  on  the 
failure  of  issue  male  of  William  Henry  Langham,  but  also  on 
failure  of  issue  male  of  the  testator.  It  is  limited  on  the  failure 
of  issue  entirely  unconnected  with  the  estate  given ;  and,  there- 
fore, unless  an  estate  tail  can  be  raised  by  implication  in  such 
issue,  viz.  in  the  after-born  sons  of  Sir  William  Langham,  the 
devise  over  to  Sir  James  Langham  will  be  void.  It  cannot  be 
supposed  that  the  testator's  intention  could  have  been,  that  in 
case  he  had  male  issue  by  his  second  marriage,  these  sons  should 
not  take  in  preference  to  his  brother.  The  words,  therefore,  in 
failure  of  issue  male  of  my  body,  must  clearly  apply  to  after 
born  sons.  The  circumstances  which  have  since  actually  hap- 
pened, can  make  no  difference  in  construing  this  will,  for  it  is  a 
rule  of  law,  that  a  limitation  over  which  in  its  terms  is  too  re- 
mote is  still  void,  although  by  the  course  of  events  it  may  sub- 
sequently appear  that  the  intention  of  the  testator  might,  with- 
out violating  any  rule  of  law,  have  been  carried  into  effect ;  that 
is  laid  down  in  the  argument  in  Wicker  v.  Mitford^  by  Har- 

Erave,  which  is  to  be  found  in  Fearne,  p.  444.  The  case  of 
ady  Lanesbaroitgh  v.  FoXy  Cas.  Temp.  Talbot,  262,  is  scarcely 
to  be  distinguished  from  this.  There  the  words  were,  "  I  give 
and  devise  the  manor  and  town  of  L.,  &c.,  mentioned  and  con- 
tained in  the  settlement  made  by  me,  on  the  marriage  of  my  son 
James  Lane,  in  failure  of  the  issue  of  the  body  of  the  said  James 
Lane,  and  for  want  of  heirs  male  of  my  body,  to  my  daughter 
Frances  Lane,  and  the  heirs  of  her  body."  It  was  there  held, 
that  no  estate  tail  could  be  raised  by  implication  in  the  unborn 
sons  of  the  testator,  and  consequently  that  the  devise  over  to  the 
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daughter  was  void.  So  here  no  such  estate  tail  can  be  raised  by 
implication  in  the  after-born  sons  of  Sir  William  Langham,  in  I 

order  to  support  the  devise  over  to  Sir  James  Langham.     Moor  \ 

V.  Parker,  4  Modern,  316,  and  Jones  v.  Morgan,  Fearne,  588,  i 

are  authorities  in  support  of  this  proposition.     The  case  of  Tenny  i 

v.  Agar  is  undoubtedly  the  other  way.     But  that  case  stands  , 

alone,  and  the  case  of  Lanesborough  v.  Fox  has  hitherto  been 
considered  as  one  of  the  land-marks  of  the  law  on  this  subject. 
Secondly,  it  may  be  contended  that  under  this  will  Sir  William 
Henry  Langham  took  an  estate  in  fee.  The  words  of  the  will 
are  expressly  so.  It  is,  however,  contended  that  the  subsequent 
part  cuts  this  down  to  an  estate  tail.  But  judging  from  the  pro- 
bable intention  of  the  testator,  it  cannot  be  so.  Under  the  first 
settlement,  Sir  William  Henry  Langham  took  an  estate  tail. 
Then,  if  so,  the  will  would  give  him  nothing,  unless  he  took  a  i 

fee  under  it.  If  he  took  a  fee,  the  limitation  over  to  Sir  James 
Langham  is  clearly  too  remote,  and  is  void. 

For  the  defendants.  Upon  the  face  of  the  will  this  limitation 
may  be  supported ;  for  there  is  good  ground  for  contending  that 
the  testator  contemplated  only  the  failure  of  issue  male  of  his 
body  at  the  time  of  his  death,  exclusively  of  his  son  Sir  William 
Henry  Langham.  The  devises  over  to  trustees  to  raise  the  sum 
of  40,000Z.  for  the  daughters,  and  to  pay  debts,  &c.,  being  de- 
vises in  favour  of  persons  then  in  esse,  are  strong  to  show  that 
the  words  "in  case  of  the  failure  of  issue  male  of  my  body"  are 
so  to  be  restrained;  Wellington  v.  Wellington,  4  Burr.  2165, 
French  v.  Caddelly  6  Bro.  Pari.  Cas.  58,  and  Lytton  v.  Lytton^ 
4  Bro.  Gh.  Bep.  441,  are  authorities  in  point.  These  cases 
show  that,  consistently  with  the  rules  of  law,  it  may  be  held  that 
here  the  testator  intended  to  devise,  not  upon  a  general  failure 
of  issue  male,  but  upon  a  failure  of  such  issue  at  the  time  of  his 
death,  exclusively  of  his  son,  Sir  William  Henry  Langham.  It 
is  sufficient,  however,  if  the  court  hold  that  the  devise  over  to 
Sir  James  Langham  was  to  take  effect  in  case  of  the  failure  of 
issue  male  of  the  testator,  at  the  time  of  the  termination  of  the 
vested  estate-tail  in  Sir  William  Henry  Langham.  And  no 
doubt  can  be  entertained  that  in  case  a  testator  devises  to  an 
eldest  son  in  tail  male,  and  upon  the  termination  of  that  estate, 
if  there  be  no  issue  male  of  his  own  body,  then  over  to  his  bro- 
ther, it  would  be  a  good  contingent  remainder.  And  that  may 
be  collected  to  be  the  meaning  of  the  words  used  by  the  testator 
in  the  present  will.  But  supposing  that  not  to  be  the  construc- 
tion of  the  words  "in  case  of  failure  of  issue  male  of  my  body," 
still,  if  it  be  necessary,  the  court  may  and  will  raise  estates  tail 
by  implication  in  the  after-bom  sons  of  Sir  William  Langham, 
in  order  to  make  the  devise  over  good,  in  this  case.  The  lan- 
guage of  Lord  Mansfield,  in  delivering  the  judgment  of  the 
court  in  Jones  v.  Morgan,  Fearne,  588,  is  strong  in  favour  of 
this  view  of  the  case ;  and  Tenny  v.  Agar^  12  East,  253,  is  quite 
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in  point.  It  is  said,  however,  that  this  is  at  variance  with  Lanes- 
borough  v.  Fox^  and  Moor  v.  Parker,  But  as  to  the  latter  case 
this  point  was  never  decided,  as  it  appears  from  the  report  both 
in  Skinner  and  in  Lord  Raymond,  that  the  case  was  adjourned. 
As  to  LaneBborough  v.  FoXj  it  was  quite  unnecessary  to  decide 
the  point ;  for  either  James  Lane  had  an  estate  tail  or  not ;  if 
he  had,  the  remainder  over  was  barred  by  the  recovery  which 
he  had  sufiFered ;  if  not,  the  devise  over  was  void ;  and  so,  either 
way,  the  question  might  have  been  decided  at  once.  And  the 
persons  who  argued  that  the  limitation  was  not  too  remote  were 
in  fact  estopped  from  raising  the  question  whether  in  that  case 
there  was  any  estate  tail  raised  by  implication.  And  that  case 
was  argued  solely  upon  the  intention  of  the  testator  not  to  give 
more  than  a  life  estate  to  James  Lane.  Here,  upon  the  inten- 
tion of  the  testator  there  can  be  no  doubt.  This  intention 
clearly  was  to  give  to  his  brother,  Sir  James  Langham,  to  whom, 
in  the  event  of  his  not  having  male  heirs  of  own  body,  the  title 
would  descend,  the  estates  in  question,  in  order  to  support  that 
title.  This  is  clearly  a  devise  which  ought  to  be  supported,  and 
there  is  no  rule  of  law  to  the  contrary. 

Argument  in  reply.  The  observation,  that  the  words  "in 
case  of  failure  of  issue  male  of  my  own  body,"  apply  to  a  failure 
at  the  time  of  the  testator's  death,  can  only  be  relied  on  in  case 
it  appears  that  Sir  William  Henry  Langham  took  only  an  estate 
tail.  For  if  he  took  an  estate  in  fee,  an  executory  devise  over 
on  failure  of  issue  male  of  Sir  William  Henry  Langham  will 
clearly  be  too  remote.  Now,  for  the  reasons  before  stated,  it 
does  appear  that  Sir  William  Henry  Langham  took  an  estate  in 
fee  under  the  will.  Nor,  indeed,  can  it  be  fairly  inferred  from 
the  will  that  the  argument  as  to  the  construction  of  those  words 
is  well  founded ;  for  in  a  subsequent  part  of  the  will  Sir  William 
Langham  devises  over  to  his  daughters  his  personal  property  at 
a  time  probably  to  be  long  subsequent  to  his  own  death,  being 
not  only  after  his  own  death,  but  also  after  that  of  his  son  and 
his  issue  under  twenty-one,  and  of  his  brother  and  his  issue 
under  twenty-one.  The  devise  of  the  legacies  to  his  daugh- 
ters is,  therefore,  an  imperfect  criterion  of  his  intention;  and 
as  to  the  payment  of  debts,  funeral  expenses,  &c.,  the  devise 
to  the  trustees  for  that  purpose  was  to  take  effect  before  any 
other  estate  devised  by  the  will.  No  reliance  can,  therefore,  be 
placed  on  those  parts  of  this  will.  Upon  the  other  point,  whether 
estates  tail  can  be  raised  by  implication  in  persons  to  whom  no 
estates  were  given  by  the  will ;  the  case  of  Tenny  v.  Agar  stands 
alone.  It  was  not  necessary  to  have  decided  the  point  in  that 
case.  It  is  said  that  this  observation  also  applies  to  LaneB- 
borough V.  Fox ;  but  in  that  case  the  point  is  expressly  and 
distinctly  adverted  to ;  and  it  has  always  since  been  considered 
88  the  leading  case  on  the  subject ;  and  neither  that  authority 
nor  Moor  v.  Farker  were  cited  in  Tenny  v.  Agar. 

Cur.  adv.  vuU. 
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The  following  certificate  was  afterwards  sent. 

We  have  heard  this  case  argued  by  counsel,  and  have  considered 
it,  and  are  of  opinion:  1st.  That  the  said  plaintiffs,  Henrietta 
Sanford  and  Charlotte  Langham,  take  no  estate  by  descent  in  the 
hereditaments  devised  by  the  will  of  the  said  testator,  sir  William 
Langham,  in  the  pleadings  mentioned,  as  his  heirs  general,  or  as 
heirs  general  of  sir  William  Henry  Langham,  his  son ;  secondly, 
if  the  devise  to  William  Ayshford  Sandford  and  William  Jones 
Burdett  had  been  of  a  power  to  raise  money  by  sale  or  mortgage, 
and  not  of  a  legal  estate;  we  think  that  the  defendants,  sir  James 
Langham,  would  have  taken  an  estate  for  his  life,  and  James  Hay 
Langham  an  estate  in  tail  male  to  him  and  the  heirs  male  of  his 
body  in  the  hereditaments  devised  by  the  will  of  the  testator,  sir 
William  Langham  ;  thirdly,  We  think  that  William  Ayshford  San- 
ford and  William  Jones  Burdett  took  an  estate  in  fee-simple  in  the 
hereditaments  devised  to  them  by  the  said  will  of  sir  William 
Langham. 

C.  Abbott. 
J.  Bayley. 

G.  S.  HOLROYD. 


DOE,  on   the   demise   of  GRIMES   and   Others,  Assignees  of 
HAMMOND,  a  Bankrupt,  v.  GOOCH.— p.  664. 

Where  a  builder,  having  taken  ground  on  a  building  lease  at  ihe  ground  rent  of  108/1, 
assigned  over  hia  lease  to  A.,  for  a  sum  considerably  exceeding  the  then  value 
of  the  premises,  and  at  the  same  lime  took  a  lease  from  A.,  at  an  increased  rent 
of  395/.,  and  containing  the  same  covenants  for  building  as  the  original  lease, 
together  with  a  stipulation  of  being  allowed  to  re-purcbase  the  lease  at  the  same 
Bum  for  which  it  was  assigned  by  him  to  A.:  Held,  ihat  under  these  circumstances, 
it  was  properly  left  to  the  jury  to  say  whether  this  was  a  purchase  or  an  usurious 
loan ;  and  the  jury  having  found  it  to  be  the  latter,  the  court  refused  to  disturb  the 
yerdiet. 

Ejectment  for  four  houses,  situate  in  the  parish  of  St.  James, 
Clerkenwell.  At  the  trial  at  the  Guildhall  sittings  after  last 
Easter  term,  before  Abbott,  C.  J.,  it  appeared  that  a  certain  por- 
tion of  land  upon  which  the  carcase  of  one  house  was  then  built, 
and  on  which  the  other  houses  were  subsequently  erected,  was,  on 
the  first  of  August,  1816,  demised  on  a  building  lease,  by  a  person 
of  the  name  of  Read,  to  the  bankrupt,  Hammond,  for  a  term  of  99 
years,  at  the  rent  of  108/.  per  annum.  On  the  16th  August,  1816, 
Hammond  assigned  oyer  this  lease  to  Roberts,  for  the  sum  of 
2300/.,  and  an  agreement  was  entered  into,  dated  17th  August, 
1816,  by  which  Hammond  agreed  to  take  the  premises  from 
Roberts,  subject  to  the  same  covenants  as  to  building,  &c.,  as  were 
contained  in  the  original  lease  to  him ;  but  at  an  increased  yearly 
rent  of  395/.  The  agreement  contained  a  stipulation  that  Ham- 
mond should  be  at  liberty,  upon  giving  six  months'  notice,  to  re- 
purchase the  lease  for  the  sum  of  2300?.    Both  the  assignment  and 
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the  agreement,  although  dated  on  two  successive  days,  were  in 
feet  executed  at  the  same  time,  and  formed  one  transaction.  It 
was  also  proved  that  the  buildings,  &c.  had  been  valued  shortly 
previous  to  this  transaction  at  the  sum  from  700/.  to  800/.  only, 
and  that  a  large  sum  of  money  would  necessarily  be  required  to 
be  expended  in  the  completion  of  the  houses.  Hammond,  under 
this  agreement,  subsequently  completed  the  houses,  and  having 
become  bankmpt,  this  action  was  commenced  by  his  assignees 
against  the  defendant,  whose  claim  to  the  premises  was  derived 
under  the  assignment  to  Roberts.  The  learned  judge,  at  the  trial, 
left  it  to  the  jury  to  say  whether  the  transaction  between  Ham- 
mond and  Roberts  was  substantially  a  purchase  or  a  loan,  and  told 
them  that  if  they  thought  it  was  a  loan  the  deeds  were  void,  the 
transaction  being  usurious.  The  jury  found  a  verdict  for  the 
lessors  of  the  plaintiff".     And  now 

Scarlett  moved  for  a  new  trial.  Upon  the  face  of  the  deeds 
themselves  it  is  a  purchase;  and,  therefore,  unless  evidence 
dehors  the  deeds  be  resorted  to,  the  jury  ought  not  to  have 
inferred  usury.  Here  the  principal  money  was  altogether  gone, 
unless  Hammond  chose  to  redeem ;  and  though  it  might  be  his 
interest  so  to  do,  yet  that  will  not  make  it  an  usurious  transac- 
tion. If  a  person  have  an  annuity  secured  on  a  freehold  estate, 
it  may  be  clearly  his  interest  to  redeem  it ;  but  such  a  power  will 
not  make  the  bargain  usurious.  [Batlet,  J.  In  that  case  the 
principal  is  in  hazard  from  the  uncertain  duration  of  life.  Here 
it  is  in  the  nature  of  an  annuity  for  years,  and  there  is  no  case 
in  which  such  an  annuity  has  been  held  not  to  be  usurious,  where, 
on  calculation,  it  appeared  that  more  than  the  principal,  together 
with  legal  interest,  is  to  be  received.]  Here  it  is  the  mere 
bargain  of  a  builder,  who  is  desirous  of  dividing  the  risk  of  the 
speculation  with  another  man.  In  Rex  v.  Drury^  2  Lev.  7,  this 
very  question  seems  to  have  arisen.  There  Drury  advanced  to 
Drue  300/.,  and  made  a  similar  agreement  as  here,  that  Drue 
should  pay  him  80/.  per  annum  rent,  with  a  liberty  to  re-pur- 
chase on  payment  of  300/.  at  the  end  of  four  years ;  and  Lord 
Hale  held  that  not  to  be  usurious.  In  Doe  v.  ChawberSj  4 
Campb.  1,  there  was  evidence  to  show,  independently  of  the 
deeds  themselves,  that  the  transaction  was  in  the  nature  of  a  loan. 
But  here  there  was  no  such  evidence. 

Abbott,  C.  J.  I  cannot  agree  that  in  this  case  there  was  no 
evidence,  independently  of  the  deeds,  to  show  that  this  was  a 
transaction  in  the  nature  of  a  loan.  The  original  lease  from  Read 
to  Hammond,  which  was  dated  August  1st,  1816,  contained  a 
reservation  of  a  ground  rent  of  108/.,  and  a  covenant  that  Hammond 
should  complete  the  four  houses  in  question.  This  lease  Hammond 
assigned  to  Roberts  for  the  sum  of  2300/.,  and  then  he  took  from 
Roberts  a  lease  at  395/.,  being  nearly  200/.  per  annum  more  than 
the  original  ground  rent  reserved;  and  in  that  agreement  there 
was  a  stipulation  that  Roberts  should  re-as^ign  on  being  repaid  the 
sum  of  2300/.  These  instruments,  datecTon  successive  days, 
were   executed  together;    and  it  appeared  in  evidence  that  the 
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buildings  m  respect  of  which  2300/.  was  so  advanced,  were  not  at 
that  time  worth  more  than  1000/.  The  question  which,  under 
these  circumstances,  I  left  to  the  jury,  was,  whether  this  was  a 
purchase  or  a  loan.  If  the  latter  was  the  case,  then,  whatever 
mi^ht  be  the  form  given  to  it  by  the  parties,  it  will  not  vary  the  real 
nature  of  the  transaction,  nor  prevent  it  from  being  usurious.  The 
circumstances  of  Roberts  purchasing  for  2300/.,  premises,  which 
were  not  of  more  value  than  1000/.,  and  of  his  undertaking  the 
further  expense  of  building,  which  latter  burden  was  immediately 
shifted  from  him  to  Hammond  by  a  lease,  executed  at  the  same 
time,  on  which  a  rent  of  395/.  was  reserved,  appeared  to  me  strong 
circumstances  upon  which  the  jury  might  properly  found  their  pre- 
sent verdict.  And  under  the  terms  of  the  agreement  I  thought 
that  Hammond  would  necessarily  be  compelled  to  repurchase.  The 
case  of  Rex  v.  Drury  is  distinguishable  from  the  present.  There 
the  lessee,  Drue,  was  not  bound  to  do  any  thing  beyond  the  pay- 
ment of  the  rent ;  but  here  Hanlmond  was  bound  not  only  to  pay 
the  rent,  but  to  go  on  to  complete  the  buildings  at  a  considerable 
additional  expense.  I  think  there  was  sufficient  evidence  for  the 
jury  in  this  case,  and  I  see  no  grounds  for  disturbing  their  verdict. 

Rule  refused. 


The  KING  V.  PARKYNS  ana  Othera.— p.  668. 

On  the  charter  day  for  the  election  of  lord  mayor  of  the  city  of  London,  the  business  of 
the  election  ought  to  have  precedence  of  all  other  matters ;  and  therefore  it  is  not  law. 
ful,  after  the  lord  mayor  and  aldermen  have  retired  from  the  hustings,  to  propose  any 
other  business  inconsistent  with  the  election,  the  discussion  of  which  may  have  the 
effect  of  putting  it  off  altogether. 

The  Solicitor  General,  in  last  Michaelmas  term,  had  obtained 
a  rule  nisi  for  a  criminal  information  against  the  defendants,  for 
having,  on  the  last  charter  day  (29th  September,  1819)  for  the 
election  of  the  lord  mayor  of  the  city  of  London,  obstructed  that 
election  in  a  violent  and  tumultuous  manner.  The  custom,  as  to 
the  election  of  lord  mayor,  as  stated  by  the  aflBdavits,  was  as 
follows  :  The  livery  of  the  different  companies  within  the  city,  are 
summoned  every  year  to  attend  at  Guildhall,  on  the  29th  day  of 
September,  or  on  the  day  preceding,  in  case  the  29th  of  Septem- 
ber shall  happen  to  fall  on  a  Sunday,  for  the  election  of  a  lord 
mayor  for  the  year  ensuing,  by  precepts  issued  previously  for  that 
purpose  by  the  lord  mayor,  by  an  order  of  a  court  of  aldermen, 
and  directed  to  the  master  and  wardens  of  the  several  livery  com- 
panies of  the  city  of  London.  On  the  morning  of  the  election 
day  in  every  year,  the  lord  mayor,  recorder,  and  aldermen,  with 
the  sheriffs  and  other  officers  of  the  city,  after  having  met 
together  in  the  council  chamber  at  Guildhall,  and  proceeded  from 
thence  to  church,  return  again  to  Guildhall,  for  the  purpose  of 
the  election ;  immediately  upon  their  return,  the  lord  mayor,  re- 
corder, aldermen,  sherifis,  and  other  city  officers,  being  seated  in 
their  respective  situations,  on  the  place  where  the  court  of  hnst- 
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ings  is  usually  held,  the  town  clerk  dictates  to  the  common  crier 
a  proclamation  to  the  following  effect,  that  is  to  say :  "  You  good 
men  of  the  livery,  of  the  several  companies  of  this  city,  summon- 
ed to  appear  here  this  day,  for  the  election  of  a  fit  and  able  per- 
son to  be  lord  mayor  of  this  city,  for  the  year  ensuing,  draw  near, 
and  give  your  attendance.     God  save  the  king."     Which  procla- 
mation the  common  crier  makes.    The  recorder  then  advances 
towards  the  front  of  the  hustings,  and  informs  the  persons  of  the 
livery  who  are  assembled,  that  they,  of  old  custom,  know  the 
cause  of  their  assembly  and  meeting  together,  is  for  the  purpose 
of  returning  two  fit  and  able  persons  to  the  lord  mayor  and  alder- 
men, for  one  of  them  to  be  chosen  lord  mayor  for  the  year  ensuing. 
The  course  then  is,  that  the  present  lord  mayor,  recorder,  and  al- 
dermen, retire  to  an  inner  chamber,  and  there  remain,  with  the 
doors  closed,  until  the  election  be  brought  to  them,  leaving  the 
common  Serjeant,  the  sheriffs,  the  town  clerk,  and  other  city 
officers,  in  the  place  where  the  court  of  hustings  is  usually  holden 
to  carry  on  the  election.      The   common  Serjeant  then  states 
shortly  to  the  livery,  to  the  effect  of  what  the  recorder  has  before 
said,  and  to  put  them  in  mind  of  the  order  they  are  to  use  in  their 
election  ;  that  is  to  say,  that  he,  the  common  Serjeant,  will  have 
to  read  over  to  them  the  names  of  those  aldermen  who  have  served 
the  office  of  sheriff,  and  have  not  served  the  oflice  of  lord  mayor ; 
after  which,  the  said  names  will  be  put  to  them,  separately,  by 
the  common  crier,  and  then,  and  not  until  then,  they  will  be  re- 
quired to  hold  up  their  hands,  for  showing,  upon  which  two  of  the 
said  aldermen  tJieir  election  might  fall,  and  which  two  persons 
are  to  be  returned  to  the  lord  mayor  and  aldermen,  for  their 
choice  of  one  of  the  said  two  persons,  to  be  lord  mayor  for  the 
year  ensuing.     The  election  then  proceeds,  and  it  is  thp  practice 
to  exhibit  the  names  of  the  several  aldermen  on  a  board,  as  they 
are  respectively  named  for  such  election,  in  order  that  the  same 
may  be  the  more  distinctly  known  to  the  livery  assembled  in  the 
hall.     When  the  two  persons  have  been  so  nominated,  the  com- 
mon Serjeant,  with  the  sheriffs,  chamberlain,  town  clerk,  and  other 
city  officers,  go  to  the  lord  mayor  and  aldermen,  and  there  pre- 
sent the  names  of  those  two  whom  the  commons  have  nominated, 
in  their  election,  of  whom  the  lord  mayor  and  aldermen,  by 
scrutiny,  elect  one,  and  afterwards  come  back  to  the  place  where 
the  court  of  hustings  is  usually  holden,  when  the  recorder  states 
to  the  livery  the  name  of  the  one  whom  they  have  elected,  after 
which,  proclamation  is  made  of  the  alderman  so  elected  to  come 
forth,  and  declare  his  consent  to  take  upon  himself  the  office ;  and 
if  he  is  then  present,  and  consents  thereto,  he  is  invested  with  the 
chain  of  office  by  the  sword  bearer,  and  the  election  is  completed. 
On  Michaelmas  day  last,  the  livery  assembled,  and  after  the  lord 
mayor,  recorder,  and   aldermen   had  taken  their  seats  on  the 
hustings,  and  as  soon  as  the  common  crier  had  opened  the  hall,  a 
considerable  noise  and  tumult  took  placed  daring  which  time,  the 
recorder  addressed  the  livery ;  and  the  Wd  mayor,  recorder,  and 
aldermen  then  retired  to  the  common  councd  room.     Upon  the 
VOL.V.  49  2K 
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tommon  Serjeant's  coining  forward  with  the  sheriffs,  in  orde* 
to  proceed  with  the  election,  there  was  a  great  press  on  the  hust* 
ings,  in  the  course  of  which  the  defendants  came  forward,  and 
(the  common  Serjeant  having  in  consequence  retired)  addressed 
the  livery,  and  proposed  and  carried  some  resolutions  relative  to 
the  transactions  at  Manchester,  on  the  16th  of  August,  1819. 
After  these  resolutions  had  been  carried,  in  the  course  of  which 
great  noise  and  tumult  took  place ;  the  election  was  allowed 
to  proceed,  and  did  proceed  in  the  accustomed  mode.  The  affida* 
vits  contained  charges  of  previous  arrangements,  for  the  purpose 
of  carrying  on,  and  violent  personal  conduct  in  the  course  of  these 
proceedings  on  the  part  of  the  several  defendants.  These  latter 
circumstances  were  all  expressly  denied  by  the  defendants ;  but 
they  admitted  that  they  had  come  forward  to  address  the  livery, 
and  to  propose  the  resolutions,  contending  that  they  had  a  right 
so  to  do.  As  to  this  point,  their  affidavits  stated  that  it  was  their 
belief,  and  that  of  the  general  body  of  the  livery,  founded  on  an 
opinion  formerly  given  by  Serjt.  Glynn,  then  recorder  of  London, 
that  it  was  their  inherent  and  undoubted  right,  when  legally  as- 
sembled in  common  hall  on  the  29th  September,  or  on  any  other 
day,  to  discuss  public  grievances  ;  and  that  several  requisitions  re- 
spectably signed,  having  been  delivered  to  John  Atkins,  Esq.,  the 
lord  mayor,  to  call  a  common  hall  for  the  purpose  of  discussing 
public  measures,  which  had  been  all  refused,  contrary  to  the 
usual  practice,  great  dissatisfaction  had  arisen ;  that  on  the  day 
in  question,  upon  the  recorder  coming  forward  to  the  common 
hall,  there  was  a  general  cry  of  "No  election,  grievances  first;" 
and  that  after  the  lord  mayor  and  aldermen  had  retired,  the  re- 
solutions were  proposed,  put,  and  carried.  They  further  stated, 
that  there  was  no  intention  of  preventing  the  election,  and  ad- 
duced several  instances  in  which  similar  resolutions  had  on  former 
occasions  been  proposed  and  carried.  These  were  ten  in  number ; 
the  earliest  being  on  Midsummer-day,  1769.  In  five  of  the  in- 
stances resolutions  unconnected  with  the  election  had  been  passed 
previously  to  it,  and  on  the  remaining  five  the  resolutions  appear- 
ed to  have  been  passed  subsequently  to  the  election. 

Brougham^  Denman,  Solty  Ohitty,  and  B.  Scarlett^  showed 
cause.  Here  the  defendants  were  only  in  the  exercise  of  a  legal 
right.  This  right  is  a  necessary  one  to  the  defence  of  the  pri- 
vileges of  the  livery ;  for  the  power  of  calling  common  halls  being 
entirely  in  the  discretion  of  the  lord  mayor,  the  right  of  the 
livery  to  meet  and  petition  for  the  redress  of  grievances,  might 
he  entirely  destroyed  by  his  refusal  to  call  a  common  hall.  On 
Midsummer  and  Michaelmas  days,  however,  the  lord  mayor  id 
obliged  by  charter  to  convene  the  livery,  and,  therefore,  on 
these  days  the  livery  have  the  opportunity  afforded  them  of 
meeting  and  passing  resolutions  similar  to  those  in  the  present 
instance.  But  this  is  not  alone  sufficient,  for  the  passing  the 
resolutions  before  the  election,  is  a  right  also  necessary  to  the 
exercise  of  the  privilege  t>f  petition.  For  the  lord  mayor  has  the 
power  of  dissolving  the  ball^  and,  therefore,  ho  might  in  this 
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instance,  as  soon  as  the  election  had  ceased,  dissolve  the  hall, 
and  so  defeat  the  right  of  petitioning  altogether.  In  order, 
therefore,  to  retain  the  perfect  possession  of  the  right  of  peti- 
tioning, it  is  necessary  that  the  right  now  claimed  should  also 
exist.  Undoubtedly,  however,  it  must  be  exercised  with  discre- 
tion ;  it  must  not  be  so  exercised  as  to  endanger  the  election, 
which  is  the  proper  business  of  the  day.  But  the  law  considers 
corporations  as  vested  with  a  discretion.  Many  instances  have 
been  produced  in  which  this  right  has  formerly  been  claimed  and 
exercised.  The  livery  derive  it  from  the  origin  of  their  con- 
Btitutiou.  For  the  common*  hall,  which  is  no  other  than  the 
ancient  folkmote  of  the  Saxons,  was,  in  £a,ct,  anterior  to  the  exist- 
ence of  the  lord  mayor  as  the  head  of  the  corporation.  Spel- 
man's  Glossary,  tit.  Folkmote ;  and  in  Bohun's  rights  and  customs 
of  London,  the  common  hall  is  mentioned  as  one  of  the  courts  of 
the  city.  The  right  claimed  is  somewhat  similar  to  a  refusal  by 
the  commons  to  grant  the  supplies  till  certain  grievances  are  re- 
dressed. In  that  case  the  ultimate  refusal  of  the  supplies  is  not 
contemplated,  but  it  is  used  as  a  means  of  redress.  So  here,  the 
ultimate  endangering  the  election  was  not  contemplated  by  the 
defendants,  and,  in  point  of  fact,  it  never  was  endangered  in  the 
least.  It  may  be  admitted,  that  in  case  any  violence  had  been 
committed,  the  case  would  be  otherwise,  but  that  is  completely 
answered  by  the  affidavits.  In  the  cases  which  have  before  oc- 
curred, violence  was  charged  upon  the  defendants ;  that  was  the 
case  in  Mez  v.  PiUdngton  and  Others^  9  State  Trials,  187, 
Howel's  ed.,  in  Rex  v.  Sacheverel  and  Others^  16  State  Trials, 
1  Howel,  and  in  Regina  v.  Soley,  2  Salk.  594.  In  Rez  v.  Sir 
R.  AtkitUj  3  Mod.  22,  the  distinction  is  pointed  out  between  a 
riot  and  a  disturbance  under  claim  of  right.  And  in  Francis 
Jtnk%'%  case,  6  St.  Tri.  1190,  where  no  violent  act  was  charged, 
but  only  a  speech  made  at  the  common  hall ;  it  does  not  appear 
that  even  in  those  profligate  times  the  crown  ventured  to  prefer 
an  indictment  against  him.  But  at  all  events,  even  if  the  de- 
fendants have  infringed  the  law,  they  have  not  acted  from  im- 
proper, but  mistaken  motives ;  and,  therefore,  this  Court  will  not 
interfere,  but  leave  the  prosecutors  to  their  remedy  by  indictment. 
The  authority  of  Mr.  Serjt.  Glynn  would  naturally  induce  them 
to  act  on  his  opinion. 

The  Solicitor  Q-eneral^  Scarlett^  Gurney^  and  Tindaly  contra, 
after  observing  that  they  left  the  latter  part  of  the  argument  of 
Uie  defendant's  counsel  entirely  to  the  Court,  and  that  they  were 
•ludotts  only  to  have  a  judgment  on  the  right  claimed,  proceeded 
to  state,  that  Mr.  Seijt.  Glynn's  opinion  had  been  overruled  by 
the  judges  in  Plumbe'%  case.  It  is  so  laid  down  by  Ashhurst, 
J.,  p.  81 ;  by  Aston,  J.,  p.  88 ;  by  the  Lord  C.  Baron,  pp.  101, 
106 ;  and  by  Db  Gbbt,  C.  J.,  p.  167.(a)  They  were  then  stopped 
by  tfae  Court 

(a)  Tbese  referenees  are  to  the  report  of  Plombe'j  ctae,  published  in  1782  by 
llr.  Roberts,  then  city  solicitor,  by  order  of  the  common  council.  It  contoins 
liie  wipuNAti  9f  Ihe  loar  Jodgee,  acoompsiiied  by  a  commentary  of  the  editor. 
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Abbott,  C.  J.     I  am  of  opinion,  considering  the  peculiar 
nature  of  this  assembly,  and  the  purpose  for  which  it  was  met, 
that  it  was  not  competent  to  them  to  go  into  any  other  matter 
previously  to  the  election.     The  course  is  this,  the  whole  body 
corporate  are  to  meet  together  after  divine  service,  and  being 
met,  the  recorder  addresses  the  livery,  and  propounds  to  them 
the  object  for  which  they  are  called  together,  and  that  being 
done,  the  lord  mayor  and  aldermen  retire  into  a  separate  chamber, 
in  order  that  the  meeting  may  proceed  to  the  election  of  two 
persons,  who  are  to  be  presented  to  the  court  of  aldermen  for 
their  choice  of  one  to  the  office.     Now,  if  antecedently  to  the 
election  by  the  livery,  and  in  the  absence  of  the  lord  mayor  and 
aldermen,  it  were  to  be  permitted  to  propose  any  one  matter  as 
a  subject  for  discussion,  no  person  can  say  why  other  matters 
might  not  equally  be  submitted  to  their  consideration,  in  which 
case  the  election  might  be  deferred  or  altogether  prevented.     It 
does,  therefore,  appear  to  me,  that  where  a  part  of  the  corporation 
are  left  by  themselves  for  the  exercise  of  a  particular  duty,  the 
going  into  any  other  matter  is  inconsistent  with  the  purpose  and 
object  for  which  the  body  corporate  are  then  met.     Much  has 
been  said  in  argument  respecting  this  being  the  ancient  custom 
and  usage  of  London.     The  earliest  instance  of  the  exercise  of 
such  a  power  was  in  the  year  1769,  a  date  much  too  recent  to  be 
a  foundation  for  an  ancient  custom.   As  to  the  instances  between 
that  period  and  the  present,  half  of  them  were  discussions  ante- 
cedent, and  half  subsequent  to  the  election ;  and  I  think  that 
they  are  by  no  means  sufficient  to  establish,  by  way  of  custom, 
a  right  to  do  a  thing  inconsistent  with  the  object  for  which  the 
livery  were  then  left  together,  and  which  may  have  the  effect  of 
preventing  the  election  altogether.     I  forbear  to  say  anything 
on  the  general  question.   My  opinion  is  copfined  to  the  claim  of 
right  on  the  part  of  the  livery,  at  this  particular  time  when  the 
lord  mayor  and  aldermen  have  withdrawn,  to  enter  into  any  other 
matter  unconnected  with  the  election.    It  does  not  appear  to  me 
that  that  is  established  by  the  affidavits  laid  before  us,  or  the  in- 
stances to  which  those  affidavits  refer.     But  although  we  may 
think  that  the  defendants  had  no  legal  right  to  insist  upon  this 
claim,  yet  as  they  might  have  reasonable  ground  for  supposing 
that  they  had  the  right,  it  does  appear  to  me  that  this  rule  ought 
to  be  discharged; 

Baylbt,  J.  I  am  of  the  same  opinion.  It  is  a  general  rule 
in  corporation  law,  that  the  election  of  the  head  officer  must  take 
place  on  a  given  day.  Now,  on  the  charter  day,  the  members 
of  the  corporation  have  a- right  to  expect  that  the  election  will 
take  place,  and  that  no  other  business  will  be  interposed  until 
that  has  been  completed.  If  one  subject  of  discussion  may  be 
interposed,  many  may,  and  so  the  day  may  ultimately  be  ex- 
liausted,  and  the  election  defeated.  It  has  been  said  that  if  this 
right  be  not  allowed,  other  rights  possessed  by  the  common  hall 
may  be  entirely  obstructed  by  its  dissolution  by  the  lord  mayor. 
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If,  however,  the  lord  mayor  were  to  dissolve  a  common  hall  with 
a  criminal  intent  and  for  criminal  purposes,  lie  might  be  liable 
to  be  punished  for  so  doing.  But  that  does  not  apply  to  the 
present  question.  On  the  charter  day  it  is  quite  clear,  that  the 
election  is  the  business  with  which  the  common  hall  ought  to 
begin.  Before,  however,  the  Court  will  grant  a  criminal  in- 
formation against  the  defendants,  they  must  be  satisfied  that 
they  acted  from  criminal,  and  not  merely  from  mistaken  motives. 
Here,  however,  the  parties  swear  that  they  believed  they  had 
the  right  which  they  claimed.  They  have  produced  several  in- 
stances in  which  business  unconnected  with  the  election,  has  had 
precedence  on  the  charter  day.  They  might  be  misled  by  these 
instances.  I  think,  therefore,  that  the  rule  ought  to  be  dis- 
charged. 

HoLROYD,  J.  In  this  case,  the  whole  of  the  corporate  body 
were  assembled  for  a  special  and  important  purpose,  viz.  to  choose 
the  head  of  the  corporation.  Now,  when  they  are  so  met,  it 
seems  but  reasonable  that  that  special  purpose  should  have  pre- 
cedence unless  by  the  general  assent  of  the  whole  body  it  be 
otherwise  arranged.  I  think  that  without  the  assent  of  the 
presiding  ofiScer,  they  had  no  right  to  go  into  other  business 
previously  to  the  election;  and  my  opinion  is  confirmed  by 
Maehell  v.  Nevinson,  2  Ld.  Raym.  1356,  S.  C,  11  East,  34, 
where  the  Court  held  that  the  corporation  must  proceed  in  the 
business  for  which  they  were  specially  convened,  in  preference 
to  any  other,  unless  by  the  consent  of  the  whole  corporate  body, 
or  at  least  that  of  the  presiding  officer.  Supposing,  therefore, 
the  business  of  the  election  not  to  have  commenced  previously 
to  the  interruption  of  it  by  the  defendants,  I  think  that  inter- 
ruption would  not  have  been  legal.  But  I  am  of  opinion  that 
the  business  of  the  election  had  commenced,  for  one  part  of  the 
corporation  had  been  separated  from  the  rest,  to  perform  the 
special  function  intrusted  to  them.  And  I  think,  therefore,  that 
at  that  time  they  had  no  right  to  proceed  on  any  other  business, 
till  that  for  which  they  had  been  so  separated  had  been  com- 
pleted ;  that  is  the  general  rule  of  law,  and  I  think  that  no  par- 
ticular custom  in  London  to  the  contrary  has  been  proved.  The 
general  rule  of  law  seems  to  me  to  be  recognised  in  the  cases  of 
Oldknow  V.  Waintvright,  2  Burr.  1020,  and  licx  v.  Mayor  of 
Carlisle^  1  Str.  385.  In  the  latter  case,  which  was  a  return  to  a 
mandamtiSj  Lord  C.  J.  Pratt  stated  this,  "  The  powers  of  the 
common  council,  and  the  mayor  and  aldermen,  are  distinct.  The 
common  council  can  do  no  acts,  unless  assembled  in  that  capacity; 
neither  can  the  mayor  and  aldermen,  unless  they  met  only  as 
such,  upon  a  regular  summons  for  that  purpose :  as  they  had 
distinct  authorities,  they  must  be  summoned  in  their  distinct 
capacities.  Here  was  no  summons  to  meet  as  mayor  and  alder- 
men only,  the  consequence  of  which  is,  that  the  acts  done  by 
them  in  that  distinct  capacity  are  void.*'  Now,  here  the  livery 
were  not  assembled  as  a  separate  body,  but  they  were  separated 
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from  the  rest  of  the  corporation,  in  order  to  perform  their  part 
of  the  election,  which  was  to  be  completed  bj  the  whole  bodj ; 
but  a  separation  for  that  particular  purpose  does  not  giye  them 
a  right  to  act  as  a  separate  body  for  an  j  other  purpose  whaterer, 
and  unless  there  be,  therefore,  some  special  custom  oic  diarter 
which  distinguishes  this  case  frtxn  others,  it  seems  to  me  that  the 
reasoning  of  Lord  0.  J.  Pratt  applies  to  the  {M'esent  case,  and 
that  by  law  the  livery  could  do  no  act  when  separated  from  the 
rest  of  the  corporation.  I  think,  therefore,  that  the  right  claimed 
by  the  present  defendants  does  not  exist.  I  entirely  agree  on 
the  other  point  that  this  rule  should  be  diacharged. 

Best,  J.  I  entirely  concur  with  the  rest  of  the  Court  on  both 
the  points.  It  seems  that  an  opinion  has  prevailed  in  the  city 
of  London,  that  there  exists  a  right  on  the  charter  days  for  the 
election  of  lord  mayor  and  sheriffs,  to  bring  on  for  the  considera- 
tion of  the  livery  other  matters  unconnected  with  those  elections, 
and  that  idea  has  been  confirmed  by  an  opinion  of  Mr.  Serjt. 
Glynn,  their  recorder.  Under  these  drcumstanees  the  rule 
ought  not  to  be  made  absolute  against  the  present  defendants, 
who  have  acted  under  diat  misconception.  But  I  am  clearly  of 
opinion  that  the  right  contended  for  does  not  exist ;  no  authority 
has  been  cited  in  support  of  it,  but  it  is  insisted  that  when  this 
corporation  is  assembled  for  these  particular  purposes,  that  they 
have  a  right  by  custom  to  proceed  to  the  discussion  of  other 
matter.  I  think  no  subh  custom  has  been  proved  to  exist,  and  I 
think  if  it  had  been  proved,  it  would  have  been  a  bad  custom  by 
law.  It  is  admitted  in  argument  that  they  have  no  right  to  en- 
gage in  a  discussion  of  such  length  as  would  altogether  put  off 
the  election ;  but  that  admission  seems  to  me  to  make  an  end  of 
the  case,  for  if  persons  are  allowed  to  interpose  any  other  matters, 
who  can  say  when  the  discussion  will  cease  ?  It  seems  to  me, 
therefore,  that  it  is  not  lawful  to  give  any  other  business  pre- 
cedence of  the  election.  But  here  the  election  had  actually 
begun,  and  the  lord  mayor  and  aldermen  were  necessarily  absent 
in  the  discharge  of  their  duty.  I  think,  therefore,  that  there  is 
no  foundation  for  the  right  claimed  by  the  present  defendants. 

Rule  discharged.(a) 

(a)  In  the  oovne  of  these  proceedings,  ChUty^  on  the  part  of  Henry  Hunt,  one 
of  the  defendants,  who  had,  in  the  interim,  received  sentence 'of  imprisonsaeni 
in  Ilchester  gaol  for  a  misdemeanor  (vide  ante,  p.  444),  applied  for  a  writ  of 
habeas  corpus  to  bring  him  up,  in  order  that  he  might  show  cause  in  person 
against  this  rule ;  but  the  Court  said  that  there  was  no  precedent  for  such  aa 
application,  and  refused  the  writ. 
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TEMPEST  ».  FITZGERALD.— p.  680. 

A.  agreed  to  purchase  a  horse  from  B.  for  ready  money,  and  to  take  him  within  a  time 
agreed  upon.  About  the  expiration  of  that  time,  A.  rode  the  horse,  and  gave  direc- 
tions as  to  its  treatment,  dice.,  but  requested  that  it  might  remain  in  B*s  possession 
for  a  funher  time,  at  the  expiration  of  which  he  promised  to  fetch  it  away  and  pay 
the  price;  to  this  B.  assented.  The  horse  died  before  A.  paid  the  price  or  took  it  away: 
Held,  that  there  was  no  acceptance  of  the  horse  within  (be  meaning  of  the  statute 
of  frauds.  ^ 

Assumpsit  for  the  price  of  a  horse.  Declaration  contained 
counts  for  horses  sold  and  delivered,  bargained  and  sold,  &c. 
Plea  general  issue.  At  the  trial  before  Park,  J.,  at  the  last  assizes 
for  the  county  of  Lancaster,  the  following  facts  were  proved  :  In 
August,  1817,  the  defendant,  then  on  a  visit  at  the  plaintiff's  house, 
agreed   to  purchase  a  horse  from  him  at  the  price  of  forty-five 

giineas,  and  to  fetch  it  away  about  the  22d  Sept.  as  he  went  to 
oncaster  races.  The  parties  understood  it  to  be  a  ready  money 
bargain.  The  defendant  said  he  wanted  it  for  hunting,  and  the 
plaintiff  proposed  to  put  it  in  a  course  of  physic  during  his  ab- 
sence. The  defendant  soon  afler  quitted  the  plaintiff's  house,  and 
returned  on  the  20th  Sept.  He  then  ordered  the  horse  to  be  taken 
out  of  the  stable,  he  and  his  servant  mounted,  galloped,  and  leap- 
ed the  horse,  and  after  they  had  so  done,  his  servant  cleaned  him, 
and  the  defendant  himself  gave  directions  that  a  roller  should  be 
taken  off  and  a  fresh  one  put  on,  and  that  a  strap  should  be  put 
upon  his  neck,  which  was  consequently  done ;  he  then  asked  the 
plaintiff's  son  if  he  would  keep  it  for  another  week,  he  said  that 
be  would  do  it  to  oblige  him.  The  defendant  then  said,  that  he 
would  call  and  pay  for  the  horse  when  he  returned  from  the  Don- 
caster  races,  about  the  26th  or  27th  Sept.  He  told  plaintiff's  groom 
that  the  horse  ought  to  be  galloped  more,  and  that  it  was  not  then 
in  a  condition  for  hunting.  The  defendant  leturned  on  the  27th, 
with  the  intention  to  take  it  away,  but  the  horse  having  died  on 
the  26th  Sept.  he  refused  to  pay  the  price.  Upon  these  facts  it 
was  contended  by  the  defendant's  counsel,  that  there  had  been  no 
acceptance  of  the  horse  by  him,  so  as  to  take  the  case  out  of  the 
statute  of  frauds.  The  learned  judge  was  of  opinion,  that  if  the 
acts  done  by  the  defendant  on  the  20th  Sept.  were  to  be  consider- 
ed  as  acts  of  ownership,  that  there  was  a  sufficient  acceptance  ; 
and  he  left  it  to  the  jury  to  say  whether  the  riding  of  the  horse  on 
that  day  was  by  way  of  trial,  or  whether  the  defendant  was  then 
exercising  an  act  of  ownership ;  and  whether  the  directions  then 
given,  were  by  way  of  advice  or  as  owner.  If  they  thought  that 
he  was  then  exercising  acts  of  ownership,  then  they  were  to  find 
for  the  plaintiff;  if  otherwise,  for  the  defendant.  The  jury  found 
a  verdict  for  the  plaintiff.  A  rule  nisi  having  been  obtained  for  a 
new  trial  in  last  Easter  term, 

Scarlett  and  Holt  now  showed  cause.  The  question  was  pro- 
perly left  to  the  jury,  whether  on  the  20th  Sept.  the  defendant 
h&d  not  exercised  acts  of  ownership  upon  the  horse.     The  jury 


392  Tempest  v.  Fitzgerald.  T.  T.  1820.         [681 

have  found  that  he  had,  and  that  being  so,  there  vas  clearly  an 
acceptance  of  the  horse,  within  the  meaning  of  the  statute  of 
frauds.  In  Bleiiklnsop  v.  Clayton^  7  Taunt.  597,  1  B.  Moore, 
328,  a  case  similarly  circumstanced,  the  Court  of  Common  Pleas 
thought  it  a  question  for  the  jury  to  determine  whether  tie  act 
done  by  the  purchaser,  was  an  act  of  ownership  or  not.  Chaplin 
V.  Rogers^  1  East,  192,  is  an  authority  to  the  same  effect.  The 
object  of  the  legislature  in  the  statute  of  frauds,  was  that  there 
should  be  some  act  done  by  the  party  beyond  the  mere  contract, 
to  luake  it  binding.  Here  such  acts  have  been  done  by  the  ven- 
dee, with  respect  to  the  property  purchased,  and  admitting  them 
to  be  equivocal  in  their  nature,  still  the  jury  have  found  by  their 
verdict  that  they  were  acts  of  ownership ;  and  that  being  so, 
there  can  be  no  doubt  that  there  was  an  acceptance  of  the  pro- 
perty by  the  defendant,  within  the  meaning  of  the  statute  of 
frauds. 

Oross^  Serjeant,  and  Milner,  contra.  The  intent  and  mean- 
ing of  the  statute  was,  that  there  should  be  certain  forms  used 
in  order  to  make  a  contract  binding,  or  that  there  should  be 
some  clear  unequivocal  act  done  by  the  vendee,  to  show  that  he 
had  adopted  the  contract.  In  this  case  the  acts  relied  upon 
were  at  least  equivocal.  This  also  was  a  ready  iiiuney  bargain, 
and  the  defendant  could  have  no  right  to  take  away  the  horse 
until  he  paid  the  money.  They  were  then  stopped  by  the 
Court. 

Abbott,  C.  J.  The  statute  of  frauds  was  made  for  wise  and 
beneficial  purposes,  and  ought  to  receive  such  a  constniction  as 
will  best  accord  with  the  plain  and  obvious  meaning  of  the  legis- 
lature. By  the  17th  section  it  is  enacted, "  that  no  contract  for  the 
»ale  of  goods,  wares,  or  merchandizes,  for  the  price  of  10/.  or  up- 
wards, shall  be  good,  except  the  buyer  shall  accept  part  of  tlie 
goods  so  sold,  and  actually  receive  the  same  ;  or  give  something 
in  earnest  to  bind  the  bargain,  or  in  part  of  payment ;  or  that  some 
note  or  memorandum  in  writing  of  the  said  bargain,  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contract,  or  their 
agei>ts  thereunto  lawfully  authorized."  Now  in  this  case  there 
was  not  any  earnest  given,  or  any  part  payment,  or  any  note  or 
memorandum  in  writing.  The  question,  therefore,  is  whether  the 
buyer  had  accepted  part  of  the  goods  sold  and  actually  received 
the  same.  Now  the  word  accepted  imports  not  merely  that  there 
should  be  a  delivery  by  the  seller,  but  that  each  party  should  do 
something  by  which  the  bargain  should  be  bound.  I  do  not  mean 
however,  to  say,  that  if  the  buyer  where  to  take  away  the  goods 
without  the  assent  of  the  seller,  that  would  not  be  sufficient  to  bind 
him.  In  this  case  payment  of  the  price  was  to  be  an  act  concur- 
rent with  the  delivery  of  the  horse :  at  any  rate  there  is  nothing 
to  show  that  either  party  understood  that  the  one  was  to  precede 
the  other.  In  the  first  instance,  therefore,  this  was  a  mere  con- 
tract between  the  parties.  It  is  urged,  however,  that  there  was 
evidence  for  the  jury  to  find  that  the  defendant  had  exercised  acts 
of  ownership  as  to  the  horse,  on  the  20th  Sept.     It  appears  bo^ 
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the  learned  judge's  report,  that  on  that  day  he  came  to  the  plain- 
tiff's house  ;  that  he  and  his  servant  then  rode  the  horse,  and  that 
be  gave  some  directions  as  to  its  future  treatment,  and  it  is  urged 
that  these  acts  might  be  considered  acts  of  ownership.  I  am  of 
opinion,  however,  that  the  defendant  had  no  right  of  property  in 
the  horse  until  the  price  was  paid ;  he  could  not  then  exercise  any 
right  of  ownership.  If  he  had  at  that  time  rode  away  with  the 
horse,  the  plaintiff  might  have  maintained  trover.  The  distinc- 
tion between  this  case  and  that  of  Bknkinsop  v.  Clayton  is,  that 
there  the  contract  was  not  for  ready  money,  but  the  horse  was  to 
be  delivered  within  an  hour,  and  the  defendant  treated  it  as  his 
own  by  offering  it  for  sale  ;  here  the  express  contract  is  for  ready 
money,  and  the  payment  of  the  price  is  an  act  concurrent  with  the 
delivery  of  the  horse.  I  think,  therefore,  that  the  rule  for  a  new 
trial  must  be  made  absolute. 

Bayley,  J.  This  was  a  ready  money  bargain,  and  the  purchaser 
could  have  no  right  to  take  away  the  horse  until  he  had  paid  the 
price.  If  the  argument  on  the  part  of  the  plaintiff  were  to  pre- 
vail, the  defendant  might  have  maintained  an  action  for  the  horse 
without  paying  the  price,  which  would  be  contrary  to  the  express 
terms  of  the  contract. 

HoLROYD,  J.  The  object  of  the  statute  of  frauds  was  to  re- 
move all  doubts  as  to  the  completion  of  the  bargain,  and  it,  there- 
fore, requires  some  clear  and  uneauivocal  acts  to  be  done  in  order 
to  show  that  the  thing  had  ceased  to  be  in  fieri.  Those  acts  are 
either  that  the  buyer  shall  accept  part  of  the  goods  sold,  and  re- 
ceive the  same,  or  give  something  in  earnest  or  in  part  payment, 
or  that  the  contract  be  reduced  to  writing.  These  are  all  acts  that 
cleaily  and  unequivocally  show  that  the  bargain  is  executed.  It  is 
said  that  the  riding  of  the  horse  by  the  defendant  on  the  20th 
September,  and  the  directions  then  given,  may  be  considered  as 
acts  of  ownership,  and  were,  therefore,  evidence  of  an  accept- 
ance of  the  horse ;  but  at  that  time  the  defendant  had  no  right  to 
take  away  the  horse.  For  admitting,  for  the  sake  of  the  argu- 
ment, that  the  property  had  been  changed,  still  there  is  no  evi- 
dence to  show  that  Tempest  had  ever  parted  with  the  possession 
or  control,  and  if  he  had  not,  he  had  at  all  events  a  lien  for  the 
price,  and  the  defendant  could  not  be  justified  in  taking  it  away 
until  the  price  were  paid.  In  Blenkinsop  v.  Clayton^  the  horse 
was  to  be  delivered  absolutely  within  an  hour,  and  the  purchaser 
had  treated  it  as  his  own  property  by  offering  to  sell  it  to  another ; 
here,  on  the  other  hand,  the  horse  was  not  to  be  delivered  till  the 
price  was  paid. 

Best,  J.  I  think  that  to  take  the  case  out  of  the  statute  ot 
frauds,  there  should  be  some  act  so  clear  and  unequivocal,  as  to 
show  beyond  all  doubt  that  the  purchaser  had  accepted  the  horse. 
There  is  here  no  act  of  that  description.  This  was  a  ready  money 
bargain,  and  the  defendant  would,  therefore,  acquire  no  property 
in  the  horse  until  he  paid  the  price.  The  acts,  therefore,  done 
by  him  on  the  20th  September,  could  not  be  acts  of  ownership, 
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for  at  that  time  he  had  acquired  no  nght  to  exercise  any  right  ot 
ownership. 

Rule  absolute  * 

*  See  Howe  ▼.  Palmer,  ante,  303. 


KEYWORTH  v.  HILL  and  Wife.— p.  685. 

Declaration  in  trover  against  hueband  and  wife  stated  that  the  defeivlaDts  converted  die 
property  to  their  own  um:  Held,  sufficient  after  verdict. 

Troter  against  husband  and  wife,  for  a  bond  and  two  promis- 
sory notes.  The  declaration  stated  that  the  defendants  converted 
and  disposed  of  the  same  to  their  own  use ;  plea,  not  guilty.  After 
verdict  for  the  plaintiiT,  a  rule  was  obtained  in  last  Easter  term 
for  arresting  the  judgment,  on  the  OTound  that  no  action  could  be 
supported  against  the  husband  and  wife  for  converting  goods  to 
their  own  use,  inasmuch  as  the  wife  could  acquire  no  property, 
and  the  conversion  must  be  by  the  husband  only,  and  Berry  v. 
JVevySj  Cro.  Jac.  661,  was  cited. 

<f,  Marriott  now  showed  cause.  There  are  conflicting  autho- 
rities upon  this  subject,  but  the  later  authorities  are  all  in  fftvour 
of  the  form  of  declaration  adopted  in  the  present  case.  In  Jlod- 
aes  v.  SampBon^  Sir  W.  Jones,  443,  this  very  point  was  decided 
m  favour  of  the  plaintiff  by  the  Court  of  king's  Bench,  after 
conference  with  the  other  judges ;  and  Sir  W.  Jones  mentions, 
in  a  note,  that  when  he  was  a  Judge  of  the  Common  Pleas,  the 
judgment  in  Berry  v.  Nevt/s  was  reversed  in  the  Exchequer 
Chamber,  and  yet  he  concurred  in  the  judgment  in  Hodgee  v. 
Sampeon.  Draper  v.  FulkeSy  Yelv.  165,  7  Jac.  1,  B.  R.,  is  an 
authority  to  the  same  effect,  and  this  distinction  is  there  taken 
in  argument,  that  the  action  of  trover  is  not  grounded  upon  a 
property  supposed  to  be  in  the  defendants,  but  upon  the  conver- 
sion, which  is  a  tort  with  which  a  feme  covert  might  be  charged 
as  well  as  with  a  trespass.  Baldwin  v*  Martin^  Owen,  48,  and 
Buller's  N.  P.  46,  are  also  authorities  in  point. 

Tindal,  contra.  In  Berry  v,  Nevye^  Cro.  Jac.  661,  the  Court 
of  Exchec^uer  Chamber  upon  error,  held  that  the  conversion 
must  be  laid  to  the  use  of  the  husband  and  not  to  the  use  of 
both  husband  and  wife.  In  Comyn's  Digest,  tit.  Baron  and 
Feme  Y.,  it  is  laid  down  that  an  action  for  a  tort  done  by  the 
husband  and  wife  jointly  shall  be  against  the  husband  alone ; 
for  the  whole  shall  be  intended  to  be  the  act  of  the  husband ;  as 
in  the  case  of  trover  of  goods  and  conversion  to  their  use. 

Abbott,  C.  J.  The  question,  in  this  case,  arises  upon  a  mo- 
tion in  arrest  of  judgment.  The  ground  of  the  objection  is,  that 
inasmuch  as  a  married  woman  cannot  acquire  property,  the  con- 
version of  the  proper^  can  only  be  the  act  of  the  husband,  and 
must  be  so  charged.  If  the  allegation  in  the  declaration,  that  the 
defendants  converted  the  property  to  their  own  use,  necessarily  im- 
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ported  an  acquisition  of  property  by  them,  there  would  be  considera- 
ble weight  in  the  objection.  It  seems  to  me,  however,  that  this  is 
not  the  necessary  import  of  the  expression,  for  a  conversion  may 
be  by  an  actual  destruction  of  the  property.  And  if  the  allegation 
does  not  necessarily  import  that  the  defendants  acquired  a  pro- 
perty,  we  are  bound,  after  the  verdict,  to  consider  the  conversion 
to  have  taken  place  by  other  means  than  by  the  acquisition  of 
property.  I  am,  therefore,  of  opinion  that  the  declaration  is  suflS- 
cient,  and  that  this  rule  should  be  discharged. 

Bayley,  J.  It  is  quite  clear  that  in  trespass  the  husband  and 
wife  might  be  jointly  sued.  The  reason  of  which  is,  that  the 
action  is  founded  on  the  wrongful  act  of  the  defendants.  Now,  it 
seems  to  me,  that  the  action  of  trover  is  founded  on  the  tort  also. 
The  cases  cited  on  the  part  of  the  defendant  proceed  upon  the 
supposition  that  the  conversion  could  only  take  place  by  the  de- 
fendants acquiring  a  property.  It  seems  to  me,  however,  that  in 
trover  the  foundation  of  the  action  is  not  the  acquisition  of  pro- 
perty by  the  defendants,  but  the  deprivation  of  property  to  the 
plaintifTs.  If  the  wife  were  to  take  up  a  bcok,  and  her  husband 
desired  her  to  put  it  in  the  fire  and  burn  it,  and  she  did  burn  it, 
that  would  be  a  conversion,  and  yet  the  husband  and  wife  would 
acquire  no  property  ;  so,  if  a  man  takes  my  horse  and  rides  it,  I 
may  bring  trover  (of  the  temporary  conversion.  And  if  there  can 
be  any  case  of  a  conversion  without  an  ultimate  change  of  pro- 
perty, we  are  bound,  after  verdict,  to  imply  that  it  was  such  a  con- 
version as  the  wife  might  be  guilty  of. 

HoLROYD,  J.  I  am  of  the  same  opinion.  The  expression  that 
the  defendants  converted  the  property,  does  not  ex  vi  termini 
imply  a  transfer  of  the  property  to  them.  The  old  case  relied 
upon  by  the  defendants  seems  to  proceed  upon  the  ground  that  the 
term  "  conversion"  implies  a  change  of  property.  It  must  be  re- 
collected, however,  that  trover  will  lie  for  a  temporary  conver- 
sion, and  of  that  the  wife  as  well  as  the  husband  may  be  guilty. 
Where,  indeed,  damages  are  given  for  the  permanent  value  of  the 
property,  it  has  been  held  that  the  property  becomes  changed  by 
virtue  of  the  judgment:  but  if  there  can  be  nny  case  in  which  the 
conversion  could  be  by  both,  then,  after  verdict,  we  must  intend 
that  that  was  the  conversion  proved  at  the  trial.  I  am  therefore 
of  opinion,  that  as  the  allegation  that  the  defendants  converted 
the  property  does  not  ex  vi  termini  import  that  they  acquired  a 
property  in  it,  we  are  to  intend,  after  verdict,  that  the  conversion 
proved  was  one  of  which  the  wife  might  be  guilty  as  well  as  the 
husband,  and  therefore  that  the  objection  ought  not  to  prevail. 

Best,  J.  I  am  of  the  same  opinion.  The  argument  urged  on 
the  part  of  the  defendant  assumes  that  the  action  of  trover  will 
lie  only  in  case  of  a  permanent  conversion  of  the  property :  but 
that  is  not  so ;  for  it  will  lie  against  a  person  who  takes  the  goods 
of  another  and  immediately  hands  them  over  to  a  third  person. 
To  support  the  action,  it  is  sufficient  to  show  deprivation  on  the 
part  of  the  plaintiffs,  without  showing  that  the  defendants  actually 
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converted  the  property  to  their  own  benefit:  Inasmuch,  there- 
fore, as  there  may  be  a  conversion  without  acquisition  of  property, 
I  am  of  opinion  that  after  verdict  this  declaration  is  sufficient. 
There  may  be  a  distinction  between  detinue  and  trover :  in  the 
former,  the  plaintiff  seeks  to  recover  the  goods  in  specie  ;  in  the 
latter,  he  only  asks  for  damages. 

Rule  discharged.* 

*  See  Mar8he*8  case,  1  Leonard,  312.  And  Isaac  v.  Clarke,  3  BuWrode,  308,  per 
DoDDRioGK,  J.,  "  It' goods  are  delivered  to  husband  and  wife,  no  action  of  detinue  lies 
against  them  both  for  these,  but  against  the  husband  alone.**  And,  he  cites  38  Ed.  3, 
foL  1.     And  the  reason  of  this  is  that  the  wife  cannot  detain. 


GOODTITLE,  on  the  Demise  of  KING,  i?.  WOODWARD.— 

p.  689. 

To  entitle  joint  tenants  to  recover  in  ejectment  against  a  tenant  from  year  to  fear,  the 
notice  to  quit  must  be  signed  by  all  the  joint  tenants  at  the  time  it  is  served ;  but  if  the 
notice  be  given  by  an  agent  it  is  sufficient,  if  his  authority  be  subsequently  recognised; 
and  therefore,  where  such  notice  was  given  by  an  agent  under  a  written  authority, 
which  at  the  time  of  the  service  of  the  notice  had  been  signed  only  by  some  of  the  se- 
veral joint  tenants,  but  afterwards  was  signed  by  all  the  others:  Held,  that  the  subse- 
quent recognition  was  sufficient  to  give  validity  to  the  authority  from  the  beginning, 
and  that  the  notice  to  quit  was  therefore  sufficient 

Ejectment  on  the  demise  of  several  trustees,  seised  of  property 
in  trust  for  the  repair  of  a  highway  as  joint  tenants.  Plea, 
not  guilty.  The  cause  was  tried  before  Best,  J.,  at  the  last  assizes 
for  tibe  county  of  Leicester,  and  the  only  point  in  the  cause  was  as 
to  the  sufficiency  of  the  notice  to  quit.  The  defendant  being  ten- 
ant from  year  to  year;  the  notice  was  signed  by  one  Charles  King, 
and  purported  to  be  given  by  him  as  agent  for  all  the  trustees. 
When  it  was  served,  tibe  tenant  made  no  objection  to  it.  In  order 
to  show  the  authority  of  the  agent  who  signed  the  nqtice  (he  hav- 
ing died  before  the  trial)  a  written  authority  was  produced,  signed 
by  all  the  trustees  ;  but  it  appeared  that  at  the  time  the  notice  was 
served,  the  authority  to  the  agent  had  only  been  signed  by  part  of 
the  trustees,  and  that  the  rest  had  signed  it  subsequendy.  It  was 
objected  that  the  authority  was  not  sufficient,  because,  at  the  time 
of  giving  the  notice  to  quit,  it  was  not  signed  by  all  the  trustees. 
The  learned  Judge  inclined  to  think  that  the  subsequent  recogni- 
tion of  the  authority  of  the  agent  was  sufficient.  It  was  stated, 
however,  that  in  a  late  case  the  Court  of  Common  Pleas  had  ruled 
otherwise,  and  in  deference  to  that  authority  he  directed  a  non- 
suit, with  liberty  to  the  plaintiff  to  move  to  enter  a  verdict.  A 
rule  nisi  having  been  obtained  for  that  purpose  in  last  Easter  term, 
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Clarice  and  Adams  now  showed  cause.  At  the  time  when  this 
notice  was  delivered  to  the  tenant,  the  agent  who  signed  it  had 
authority  only  from  some  of  the  plaintiifs.  It  is  true  that  the 
rest  subsequently  signed  it ;  but  Right  and  Outhell,  5  East,  491, 
is  an  authority  to  show  that  a  notice  signed  by  two  out  of  three 
joint-tenants  is  not  sufficient,  and  that  a  subsequent  recognition 
by  the  others  will  not  do. 

Phillipps  and  (r.  Marriott^  contra.  There  is  a  distinction 
between  a  notice  to  quit  and  an  authority  to  an  agent  to  give 
such  notice.  If  the  trustees  had  not  employed  an  agent,  but 
had  given  the  notice  themselves,  all  must  have  signed  it ;  and 
if  any  one  had  omitted*  to  sign  it  would  have  been  insufficient, 
for  tlie  reason  given  in  Right  and  Cuthell,  viz.  that  the  tenant 
is  entitled  to  such  a  notice  as  he  could  act  upon  with  certainty 
at  the  time  it  is  given.  But  here  a  person  was  deputed  to  give 
a  notice  in  the  name  of  the  trustees,  and  a  subsequent  recogni- 
tion of  his  authority,  by  all  the  trustees  signing  it  before  the 
ejectment,  gives  validity  to  the  authority  from  the  beginning. 
The  reasoning  in  the  case  of  Right  and  Cuthell  does  not  apply  ; 
for  the  written  authority  need  not  be  shown  to  the  tenant  when 
the  notice  is  delivered ;  for  he  can  derive  no  information  from 
the  notice,  whether  the  authority  has  been  signed  by  all  or  by 
what  number  of  the  lessors  of  the  plaintiff.  There  is  no  reason, 
therefore,  why  the  recognition  by  the  lessors  of  the  plaintiff 
before  the  ejectment  should  not  have  the  effect  of  giving  validity 
to  the  authority.  The  maxim  of  law  applies  to  this  case, 
"  Omnis  ratihabitio  retrohabitur  et  mandate  aiquiparatur."  And 
on  this  principle  an  entry  on  land,  made  by  a  person  without 
authority,  on  behalf  of  an  heir  at  law,  to  take  advantage  of  a 
condition,  is  a  sufficient  entry,  if  assented  to  afterwards  by  the 
heir.  Co.  Litt.  258  a,  Fitchet  v.  Adams,  2  Stra.  1128,  and 
Trevillian  v.  Pine,  11  Mod.  112,  S.  C,  Salk.  107,  are  autho- 
rities in  point. 

Abbott,  C.  J.  I  am  of  opinion  that  the  occupier,  having  re- 
ceived notice  to  quit,  purpcrting  to  be  given  on  the  part  of  all  the 
lessors  of  the  plaintiff,  had  then  such  a  notice  as  he  could  act  upon 
with  certainty  at  the  time  it  was  given ;  the  inconvenience,  there- 
fore, contemplated  in  Right  and  Cuthell  does  not  arise  in  this  case. 
The  only  question  is,  whether  the  agent  had  authority  to  give  the 
notice :  and  I  am  of  opinion  that  the  maxim  of  law  "  Omnis  ra- 
tihabitio retrohabitur  et  mandato  sequiparatur"  applies  here,  and 
that  the  subsequent  recognition  by  all  the  lessors  of  the  plaintiff 
gives  effect  to  the  authority. 

Rule  absolute. 
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FARRANT  and  Another  v.  OLMIUS.— p.  692. 

la  coYensnt  bf  lesMr  agaiMC  Icatee  upon  a  lease  reserving  an  increased  rent  for 
every  acre  of  certain  landa  converted  into  tillage,  the  jury  by  tbehr  verdict  having 
given  damages  for  the  actual  ii\jury  soataioed  instead  of  the  increased  rent,  the 
court  will  not  refuse  the  plaintiff  a  new  trial,  on  the  ground  that  the  verdict  was 
consistent  with  justice;  secondly,  the  Judge  having  expressly  directed  the  jury  to  find 
damages  to  the  amount  of  the  increased  rent;  the  court  granted  the  new  trial  without 
payment  of  coats. 

Covenant  by  lessor  a^inst  lessee.     The  lease  set  out  in  the 
(declaration  contained,  besides  a  common  reserration  of  a  certain  iixed 
annual  rent,  the  following  reddendum :  ^'  yielding  and  paying  the 
further  yearly  rent  of  50i.  for  every  acre  of  certain  fields  therein 
described  as,  at  the  time  of  the  lease,  being  ploughed  up,  which 
should  not  for  three  years  before  the  expiration  or  other  deter- 
mination of  the  demise  be  laid  down  for  grass,  and  so  kept  dowp 
during  the  remainder  of  the  term ;  and  also,  for  every  acre  of  the 
lands  and  hereditaments  thereby  demised,  except  the  said  fields 
mentioned  in  the  former  reservation,  which  the  defendant  should 
plough,  dig  up,  or  convert  into  tillage,  the  yearly  rent  of  5(M.  per 
annum  for  every  acre."     There  were  also  covenants  for  repairing, 
and   for  delivering  up   the   premises  in   repair.     The   breaches 
assigned  were,  first,  for  delivering  up  the  premises  out  of  repair ; 
secondly,  that  the  defendant  did  not,  three  years  before  the  expi- 
ration of  the  term,  lay  down   the  fields   mentioned   in  the  first 
reddendum  for  grass,  nor  continue  the  same  so  laid  down  for  the 
remainder  of  the  demise,  whereby  the  defendant  became  liable  to 
pay  at  the  rate  of  50Z.  per  annum  for  every  acre  of  the  same ; 
thfrdly,  that  the  defendant,  in  the  years  1816, 1817, 1818,  and  1819, 
converted  into  tillage  fifty  acres  of  the  lands,  being  other  and  dif- 
ferent from  the  fields  mentioned  in  the  former  covenant,  and  kept 
and  continued  the  same  so  converted  into  tillage  until  the  termina- 
tion of  the  term,  whereby  the  defendant  became  liable  to  pay  50t 
per  annum  for  every  acre  of  the  said  last-mentioned  lands.     The 
defendant  pleaded    several  pleas,  taking  issues  upon  the  several 
breaches.     At  the  trial  before  Richards,  C.  B.,  at  the  last  assizes 
for  the  county  of  Kent,  the  plaintiff  proved  that  the  premises  were 
delivered  up  at  the  end  of  the  term  out  of  repair ;  and  he  also 
proved  that  the  defendant  had  not,  within  three  years  before  the 
tennination  of  the  term  laid  down  for  grass,  any  of  the  lands  men- 
tioned in  the  first  reddendum.     His  counsel,  however,  stated,  that 
in  that  respect  he  would  only  take  a  verdict  for  one  half  a-year's 
increased  rent.     It  was  then  proved  that  the  defendant  had  con- 
verted into  tillage,  during  the  last  four  years  of  the  term,  such  a 
quantity  of  the  lands  mentioned  in  the  other  reddendum  as,  at  the 
rate  of  50Z.  per  acre  per  annum,  would  entitle  him  to  the  increased 
rent  of  1550/. ;  but  it  appeared  that  the  actual  damage  to  the  land 
did  not  amount  to   that  sum.      The  learned  judge  directed  the 
jury  to  find  such  damages  for  the  breach  of  the  covenant  to  repair, 
as  in  their  judgment  would  be  a  compensation  to  him  for  the  actual 
damage  he  had  thereby  sustained ;  and  as  to  the  other  breaches, 
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he  directed  the  juiy  that  the  plaintiiT  was  entitled  to  recover  da- 
mages at  the  rate  per  annum  mentioned  in  the  reddendum,  and  there- 
fore he  directed  the  jury  to  find  half  a  year's  rent  for  the  land  not 
laid  into  grass,  and  1550/.  for  the  land  converted  into  tillage.  The 
jury  brought  in  a  verdict  for  1100/.  damages ;  and  being  desired 
by  the  learned  Judge  to  reconsider  the  same,  and  to  specify  how 
much  they  allowed  for  the  repairs,  and  how  much  for  the  land, 
they  stated  that  tJiey  found  500/.  damages  for  the  repairs,  and  600/. 
in  respect  of  the  injury  done  to  the  land.  In  Easter  term  Marryat 
obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the  jury 
were  bound  to  give  the  increased  rent.     And  now 

Chitty  and  Thesiger  showed  cause.  The  Court  will  not  set 
aside  this  verdict  if  they  can  see  that  justice  has  been  done.  The 
plaintiff  seeks  to  recover,  not  only  a  compensation  for  the  actual 
injury  he  has  sustained,  but  a  gross  sum  reserved  as  stipulated 
damages,  in  the  event  of  certain  things  being  done.  The  jury 
have  given  him  a  compensation  for  the  actual  damage  he  has 
sustained,  and  their  verdict  is  therefore  consistent  with  the  justice 
of  the  case.  In  Smith  v.  Frampton^  1  Ld.  Raym.  62,  the  Court 
refused  to  grant  a  new  trial  where  there  had  been  a  verdict  for 
the  defendant  in  an  action  for  negligently  keeping  his  fire,  by 
which  plaintiff's  house  was  burnt,  on  the  ground  that  it  was  a 
hard  action.  In  JFareweU  v.  Chaffey^  1  Burr.  54,  Lord  Mans- 
field said  that  a  new  trial  ought  to  be  granted  to  attain  justice, 
but  not  to  gratify  litigious  passions  upon  every  point  of  summum 
jus :  here  the  plaintiff  insists  upon  summum  jus.  And  they  also 
cited  Deely  v.  The  Duchess  of  Mazaritiy  2  Salk.  646,  and  Cox 
V.  KUcheUj  Bos.  &  Pull.  838,  as  authoritied  to  show  that  the 
Court  will  not  set  aside  a  verdict  against  law,  if  consistent  with 
the  justice  and  conscience  of  the  case. 

Marryat  and  Bamewally  contra,  were  stopped  by  the  Court. 

Abbott,  C.  J.  The  jury,  in  this  case,  have  given  by  their  ver- 
dict a  compensation  for  what  they  consider  to  be  the  actual  da- 
mage sustained,  when,  in  point  of  law,  they  ought  to  have  given 
the  increased  rent.  It  is  said,  however,  that  the  court  ought  not  to 
disturb  such  a  verdict,  because  it  is  consistent  with  justice.  If 
that  argument,  however,  were  to  prevail,  it  would  encourage  juries 
to  commit  a  breach  of  duty  by  finding  verdicts  contrary  to  law, 
and  would  enable  them  to  set  aside  the  contracts  of  mankind. 
There  certainly  is  nothing  unreasonable  in  a  landlord  stipulating 
that  particular  lands  shall  not  be  converted  into  tillage  at  all,  and 
that  in  case  that  be  done,  a  laree  sum  shall  be  paid  by  way  of  stipu- 
lated damages.  In  this  case  there  is  an  express  contract  for  stipu- 
lated damages,  and  the  jury  have  given  a  verdict  for  arbitrary 
damages.  I  am  therefore  of  opinion  that  there  diodd  be  a  new 
trial. 

Chitty  flien  urged,  that  inasmuch  as  this  was  a  mistake  of  the 
juiy,  the  rule  eowd  only  be  made  absolute  <m  pigrmaot  of  costs ; 
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but  the  court  said,  that  inasmuch  as  the  jury  had  found  their  ver- 
dict contrary  to  the  express  directions  of  the  learned  Judge,  in 
point  of  law,  the  rule  should  be  made  absolute  generally. 

Rule  absolute'.* 

*  At  the  Summer  assizes  the  defendant  tendered  evidence  to  show  that  the  actual 
6amage  to  the  land  was  lees  than  the  sum  claimed  as  increased  rent;  but  Abbott.  C.  J^ 
riyected  the  evidence,  and  the  plaintiff  recovered  the  increased  rent. 


JEFFERIES  V.  SHEPPARD,  Esq.— p.  696. 

In  an  action  brought  against  the  sherifT  for  money  levied  under  a  fi.  fa.  without  any 
previous  deniand,  the  court  will  stay  the  proceeding,  upon  payment  of  the  sum  levied* 
without  costs. 

This  was  a  rule  calling  on  the  plaintiff  to  show  cause  why,  on  pay- 
ment of  36/.  without  costs,  proceedings  should  not  be  stayed.  The 
defendant  was  late  sheriff  of  the  county  of  Gloucester,  and  in  Mi- 
chaelmas term  last  a  writ  of  fi.  fa.  was  directed  to  him  in  an  action 
at  the  suit  of  the  present  plaintiff,  endorsed  to  pay  36/.  In  Hilary 
term  the  sheriff  was  ruled  to  return  the  writ,  and  returned  fieri  faci. 
Upon  which  the  plaintiff  brought  an  action  for  money  had  and  re- 
ceived, to  recover  the  amount  of  the  levy.  The  rule  was  obtained 
on  an  affidavit  from  the  under  sheriff,  stating  that  he  had  always 
been  ready  to  pay  the  money  to  the  plaintiff,  and  that  the  present 
action  had  been  commenced  without  any  demand  of  the  money 
having  been  previously  made. 

Marryatj  for  the  plaintiff,  contended  that  the  court  ought  not  to 
interfere. 

Abbott,  C.  J.  For  the  protection  of  sheriffs  who  act  with  pood 
faith,  I  think  we  ought  to  interfere,  and  to  stay  proceedings  where 
an  action  like  this  is  commenced  without  a  previous  demand  of 
the  sum  levied  ;  and  we  think  the  sheriff  has  come  in  time  to  make 
this  application. 

Per  Curiam.  Rule  absolute. 

Campbell  for  the  defendant. 


CHALMERS,  Assignee  of  LLOYD,  a  Bankrupt,  v, 
PAGE.— p.  697. 

Certain  policies  of  insurance  belonging  to  A.  had  been  deposited  by  him  as  a  security  for 
a  debt  of  800/.  at  a  banker^s.  B.,  who  was  acquainted  with  these  circumatancefi, 
afterwards,  at  the  desire  of  A.  expressly  undertook  to  take  the  policies  and  to  settle 
with  H.  W.,  and  to  pay  in  the  amount  which  he  might  receive  at  the  banker*8  to 
A.*s  account  there.  Upon  this  undertaking  the  policies  were  given  to  him,  and  upon 
them  he  received  the  sum  of  9492.  A.  having  become  bankrupt,  and  being  then  in. 
dcbted  to  B.  in  a  larger  sum,  the  latter  refused  to  pay  over  the  money  so  received : 
Held,  that  the  assignee  of  A.  could  not  (even  with  the  aseent  of  the  banker)  nmintain 
an  action  against  B.  for  the  breach  of  his  undertaking. 
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Assumpsit  upon  a  special  contract  between  Lloyd  and  the  de- 
fendant. Plea,  general  issue.  At  the  trial  of  the  cause,  at  the 
Guildhall  sittings  after  last  Michaelmas  term,  before  Abbott,  C. 
J.,  a  verdict  was  found  for  the  plaintiff  for  946?.  6s.,  subject  to 
the  opinion  of  this  Court,  upon  the  following  case.  In  the  year 
1811,  certain  policies  ©f  insurance,  upon  which  a  loss  had  hap- 
pened, were  put  into  the  hands  of  the  defendant,  by  James 
Lloyd,  the  bankrupt  (being  the  person  interested),  in  order  that 
the  defendant  might  procure  the  underwriters  to  adjust  the  loss, 
and  might  collect  the  money  from  them ;  and  upon  this  occasion, 
one  John  Air,  an  underwriter  for  200?.,  adjusted  the  loss,  and 
cancelled  his  name  on  the  policy,  but  did  not  pay  the  amount  of 
his  subscription  to  the  defendant,  nor  did  the  defendant  render 
an  account  thereof  to  James  Lloyd.  After  this  adjustment  and 
cancellation,  the  policies  were  delivered,  by  the  defendant,  to 
Lloyd,  and  he,  before  the  month  of  October,  1812,  and  before  his 
bankruptcy,  deposited  the  same  with  Messrs.  Prescott,  Grote, 
and  Co.,  his  bankers,  as  security  for  moneys  advanced  or  to  be 
advanced.  On  the  9th  October,  1812,  Prescott  and  Co.  had  a 
lien  on  the  policies,  to  the  amount  of  843Z.  16«.  5c?.,  which  debt 
was  never  lessened  before  Lloyd's  bankruptcy.  On  the  said  9th 
October,  the  defendant,  who  then  was  acquainted  with  the  lien 
which  Messrs.  Prescott  and  Co.  had  upon  the  policies,  wrote  the 
following  letter  to  the  bankrupt,  dated  9th  October,  1812.  "In 
compliance  with  your  wishes,  I  will  take  the  policies  on  the  Hope 
for  3550?.,  and  endeavour  to  settle  with  the  underwriters  for  their 
subscriptions.  The  amount  I  may  recover  on  the  aforesaid  po- 
licies, I  will  engage  to  pay  over  to  Messrs.  Prescott,  Grote,  and 
Co.,  for  your  account."  In  pursuance  of  this  letter,  the  policies 
were  placed  in  the  hands  of  the  defendant,  and  he  afterwards, 
and  before  the  commencement  of  the  action,  received  from  several 
of  the  underwriters  divers  sums,  amounting  to  949?.  6«.,  and  also 
received  from  Air  200?.,  at  which  Air  had  adjusted  the  loss  upon 
the  cancellation  of  his  name.  At  the  time  when  the  defendant 
received  the  policies  in  pursuance  of  his  letter,  he  had  a  claim 
upon  Lloyd  to  an  amount  less  than  the  whole  sum  subsequently 
received  by  him  upon  the  policies ;  but  Lloyd  afterwards  became 
further  indebted  to  him,  so  as  to  render  his  claim  greater  than 
the  amount  of  those  sums.  On  the  6th  February,  1816,  a  com- 
mission issued  against  Lloyd,  under  which  the  plaintiff  was  chosen 
assignee.  The  defendant  claimed  to  be  allowed  the  debt  4ue  to 
him  from  the  bankrupt,  against  the  sums  received  by  him  on  the 
policies.  The  present  action  was  brought  by  consent  of  Prescott 
and  Co.,  and  the  question  for  the  opinion  of  the  Court  was, 
whether  the  plaintiff  had  a  right  to  maintain  the  present  action 
for  a  breach  of  the  agreement  contained  in  the  said  letter  of 
October  9th,  1812,  and  whether  the  counter  claim  of  the  defend- 
ant was  an  answer  to  such  action,  or  any  part  of  the  demand 
ought  to  be  recovered.  The  case  was  argued  in  last  Hilary 
term  by 
Jl  Pollock  for  the  plaintiff.  The  question  is,  whether  the 
V0L,v.  51  2l2 
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plaintiff,  as  assignee  of  Lloyd,  can  maintain  this  action,  and 
whether,  if  he  can,  the  defendant  is  not  entitled  to  the  set-off 
claimed  by  him.  Whenever  a  trader  has  an  interest  in  a  contract, 
that  interest  passes  to  his  assignee,  in  case  he  becomes  a  bank- 
rupt, and  the  assignee  must  sue  upon  that  contract.  This  doctrine 
may  be  found  in  Winch  v.  Keeleyj  1  T.  R.  619,  and  Carpenter 
V.  Marnelly  8  B.  &  P.  40,  where  the  rule  laid  down  is,  that  pro- 
perty in  which  a  bankrupt  has  only  a  trust  estate,  does  not  pass 
to  his  assignees;  but  wherever  there  is  an  interest,  it  does.  Now 
here,  admitting  that,  as  far  as  Prescott  and  Co.'s  debt  is  con- 
cerned, the  bankrupt  is  to  be  considered  as  a  trustee  for  them ; 
it  is  clear,  that  as  to  the  surplus,  he  is  himself  interested.  The 
whole,  therefore,  passes  to  his  assignee,  who  must  bring  the 
action,  and  having  recovered  the  property,  the  assignee  will  be 
in  the  situation  of  a  trustee  for  Prescott  and  Co.,  as  far  a^  their 
debt  extends,  and  will  hold  the  remainder  for  the  general  benefit 
of  the  whole  body  of  creditors.  Then,  secondly,  the  defendant 
is  not  entitled  to  a  set-off;  for  he  has,  by  his  own  special  agree- 
ment, deprived  himself  of  it.  In  his  letter,  he  expressly  under- 
took to  pay  over  the  amount  he  might  receive  to  Prescott  and 
Co.  for  the  account  of  Lloyd.  He  knew  of  the  lien  which  Pres- 
cott and  Go.  had  upon  the  policies,  and  with  that  knowledge 
made  this  promise.  In  Fair  v.  M  Iver^  16  East,  130,  the  set- 
off was  refused,  because,  in  that  case,  the  defendant  was  not  the 
bona  fide  holder  of  the  bills  sought  to  be  set  off.  Here  there 
was  no  mutual  credit ;  for  there  was  no  deposit  of  property,  nor 
any  interchange  of  liability.  The  policies  were  put  into  the  de- 
fendant's hands  upon  a  special  agreement,  which  he  has  violated. 
He  cannot,  therefore,  be  entitled  to  a  set-off,  and  ought  not  to 
be  in  a  better  situation  than  he  would  have  been  in  case  Lloyd 
had  not  been  a  bankrupt. 

Wilde,  contra.  It  is  admitted,  that  where  the  bankrupt  is  a 
mere  trustee,  no  interest  passes  to  his  assignees.  Here,  then, 
the  plaintiff  is  in  this  situation ;  if  Prescott  and  Co.  have  a  right 
to  part  of  this  money,  the  assignees,  as  to  that,  have  no  right  to 
sue.  If  the  other  part  is  the  property  of  the  bankrupt,  as  to  that, 
the  defendant  has  a  right  of  set-off;  for  that  right  of  set-off  is  ex- 
pressly given  by  the  5  G.  2.  The  assignees  have  no  right  to  re- 
cover that  which  will  not  be  divisible  ultimately  amongst  the 
general  body  of  creditors.  The  only  promise  by  the  defendant 
in  this  case  is,  that  he  will  pay  over  to  the  bankrupt's  account 
what  he  may  collect  under  the  policies.  Even  if  no  bankruptcy 
had  not  intervened,  the  defendant  would  have  had  a  right  of  set- 
off. In  Atkimon  v.  JElliott,  7  T.  R.  878,  the  bankrupt  being  in- 
debted in  two  sums,  for  goods  sold,  in  the  first  of  which  the  credit 
had  expired,  and  in  the  second  not,  gave  a  bill  of  exchange  ex- 
ceeding the  whole  amount  of  the  first  goods,  and  the  defendants 
expressly  agreed  to  repay  him  the  overplus ;  yet  in  that  case  they 
were  allowed  a  set-off,  in  respect  of  the  second  parcel  of  goods. 
That  case  was  one  of  an  express  contract,  and  is  very  similar  to 
the  present.  The  cases  of  Lechmere  v.  ffawktnty  2  Esp.  625, 
OornfoHh  v.  Bivett^  2  M.  &  S.  510,  Smith  v.  ffodsony  4  T.  R. 


700]  3  Barnewall  &  Aldeesok.  408 

135,  and  Eland  v.  Karry  1  East,  375,  are  to  the  same  effect.  In 
the  last  case,  there  was  the  additional  ciroamstance,  that  the 
goods  had  been  fraudulently  obtained.  The  case  of  Fair  v. 
jTJver  turned  on  the  ground  of  fraud  only. 

F.  PoUock^  in  reply.     The  contract  was  entire,  and  cannot  be 
severed ;  and   if  the  bankrupt  be  interested   in  any  part,  the 
assignee  may  maintain  this  action.    The  cases  cited  are  distinguish- 
able, on  the  ground,  that  here  the  contract  between  the  parties 
•  expressly  excludes  the  defendant  from  his  set-off. 

Cur.  adv.  wit. 

The  judgment  of  the  Court  was  now  delivered  by  Abbott,  C. 
J.,  who,  after  stating  the  case,  proceeded  thus.  Upon  the  argu- 
ment in  this  case,  it  was  contended,  on  the  part  of  the  defendant, 
that,  considering  this  letter  of  the  defendant  to  be  an  agreement 
entered  into  byliim,  for  the  benefit  of  Prescott  and  Co.,  the  in- 
terest in  the  contract  and  the  right  to  sue,  would  not  pass  under 
the  commission  to  the  assignee  of  the  bankrupt ;  and  if  so,  the 
plaintiff  could  not  maintain  the  present  action ;  or  if  it  is  to  be  con- 
sidered as  an  agreement  for  the  benefit  of  the  bankrupt,  then,  in 
that  view,  although  the  assignee  might  sue,  yet  if  he  did,  the  de- 
fendant, under  the  statute  of  6  G.  2,  c.  28,  would  be  entitled  to 
set  off  his  demand  on  the  bankrupt.  The  defendant  is,  there- 
fore, put  in  this  dilemma,  by  the  argument :  either  he  is  not  com- 
petent, by  law,  to  maintain  this  action,  or,  if  he  is  competent,  the 
defendant  has  a  good  answer  to  it.  It  is  not  necessary  for  us  to 
say,  whether  Prescott  and  Co.  could  maintain  an  action  against 
the  defendant,  because  they  are  not  before  us ;  and,  although  the 
case  has  stated,  that  the  action  by  the  assignee  was  brought  with 
their  consent ;  yet  still  no  judgment  which  we  could  give  on  this 
record  would  be  at  all  binding  on  them.  We  are  of  opinion,  that 
the  plaintiff  is  placed  in  the  dilemma  which  I  have  before  men- 
tioned, and,  consequently,  that  in  either  view  of  the  case,  there 
must  be  judgment  of  nonsuit.  Nonsuit  entered. 


LEWIS,  Gent.  v.  CLEMENT.— p.  702, 

Declaration  for  a  libel  concerning  the  plaintiff  in  his  profession  as  an  attorney.  The 
libel  began, "  shameful  conduct  of  au  attorney,"  and  then  proceeded  to  give  an  ac- 
count of  proceedings  in  a  court  of  law,  which  contained  matter  injurious  to  the  plain- 
tifr*8  professional  character.  The  defendant  pleaded  that  the  supposed  libel  con- 
tained a  true  account  of  the  proceedings  in  the  court  of  law.  Held,  after  verdict  for 
the  defendant,  that  the  plea  was  bad,  inasmuch  as  the  words**  shameful  conduct  of 
an  aiioroey"  formed  no  part  of  the  proceedings  in  the  court  of  law,  and  that  the 
plaint  iff,  waa  therefore  entitled  to  judgment. 

Quiere,  Whether  it  be  law^ful  to  publish  proceedings  of  a  court  of  law  containing  matter 
defamatory  of  a  person,  neither  a  party  to  the  suit,  nor  present  at  the  time  of 
(he  inquiry. 

Declaration  by  plaintiff,  an  attorney,  stated  that  before  the 
publishing  of  the  libel  he  had  been  retained  and  employed  by  one 
Wm.  Carter  as  his  attorney,  and  that  the  defendant,  intending  to 
mjure  binr,  did  compose,  print,  and  publish,  in  a  public  news- 
paper called   The  Observer^  the   following  libel  concerning  the 
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plaintiff  in  his  profession,  and  concerning  his  conduct  in  the  pro- 
ceedings on  behalf  of  Wm.  Carter  :  "  Insolvent  Debtors'  Court — 
Shamejhil  conduct  of  an  attorney.  Eades  and  Wood  v.  Carter — 
Wm.  Carter,  the  insolvent,  an  elderly  man,  by  trade  a  carpenter, 
who  resided  at  Ramsgate,  and  possessed  a  house  and  garden,  ex- 
ceeding 500Z.  in  value,  was  opposed  in  his  discharge  by  Mr.  Heath 
on  the  part  of  his  creditors.  The  ground  of  Mr.  Heath's  opposi- 
tion was  that  the  insolvent  had  put  his  clients,  the  opposing  credit- 
ors, to  considerable  expense  in  defending  two  actions,  brought  by 
them  for  goods  delivered  and  received,  and  for  bringing  a  bill  of 
error  after  the  verdict  had  been  given  against  him,  which  put  them 
to  a  further  expense ;  and  also  for  wasting  his  effects,  by  giving  a 
warrant  of  attorney,  and  mortgage  of  his  house,  to  his  solicitor, 
Mr.  Lewis,  of  Ramsgate,  and  therefore  defrauding  the  remainder 
of  the  creditors  by  such  an  undue  preference."  The  libel  then  pro- 
ceeded to  give  the  substance  of  the  speeches  of  counsel  and  the 
examination  of  the  insolvent,  which  contained  matter  reflecting  on 
the  plaintiff's  conduct  as  attorney,  and  concluded  by  stating,  that 
the  Judge,  Mr.  Serjeant  Runnington,  deprecated  in  strong  lan- 
guage the  conduct  of  plaintiff,  and  suggested  to  Mr.  Heath  that 
in  such  a  flagrant  case  they  ought  to  apply  to  the  Court  of  King's 
Bench  upon  the  subject  of  Lewis's  conduct.  Plea,  first,  not  guil- 
ty ;  second,  that  William  Carter  had  been  imprisoned  and  detain- 
ed in  custody  for  debts  due  to  Eades  and  Wood  ;  that  William  Car- 
ter appeared  before  the  insolvent  debtors'  court  as  an  insolvent 
debtor  seeking  his  discharge  from  imprisonment ;  and  that  upon 
that  occasion  G.  H.  Esq.,  as  counsel  for  Eades  and  Wood,  public- 
ly in  the  court  opposed  the  discharge  of  Carter  from  imprison- 
ment ;  then  stating,  as  such  counsel,  publicly  in  and  to  the  same 
court,  as  follows :  It  then  set  out  his  statement,  as  well  as  that 
of  the  opposite  counsel,  tlie  insolvent's  examination,  and  the  ob- 
servations of  the  Judge  in  the  words  of  the  libel,  and  concluded 
by  stating  that  the  insolvent  debtors'  court  was  and  still  is  a  pub- 
lic court  of  justice  of  our  lord  the  king,  and  that  the  libel  in  the 
declaration  mentioned  was  and  contained  a  faithful  and  true  ac- 
count of  the  several  proceedings  so  had  in  the  same  as  aforesaid 
on  the  occasion  aforesaid.  Replication,  that  the  defendant  pub- 
lished the  same  of  his  own  wrong.  The  cause  was  tried  before 
Abbott,  C.  J.,  at  the  Summer  assizes,  1818,  for  the  county  of  Kent, 
when  the  jury  found  a  verdict  for  the  defendant  on  the  justifica- 
tion. Marryat,  in  Michaelmas  term  following,  obtained  a  rule  nisi 
for  entering  judgment  for  the  plaintiff,  on  the  ground  that  the 
pleas  were  msufficient.  First,  because  it  is  not  lawful  to  publish 
what  passes  in  a  court  of  justice,  if  it  be  defamatory  of  another 
who  is  neither  a  party  to  the  suit  nor  present  at  the  inquiry- ;  se- 
condly, because  the  pleas  do  not  purport  to  set  out  the  very  words 
used,  but  only  the  effect  of  them  ;  and,  thirdly,  because  they  only 
go  to  that  part  of  the  libel  which  purports  to  contain  the  statement 
of  what  actually  passed  in  the  court,  and  do  not  justify  the  com- 
ment with  which  it  was  accompanied,  viz.  shameful  conduct  of  an 
attorney. 
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Adolphus  and  Piatt  now  showed  cause.  The  objections  to  the 
pleas  are :  first,  that  in  point  of  law  this  publication  of  the  pro- 
ceedings of  a  court  of  justice  containing  matter  defamatory  is 
not  justifiable;  and,  secondly,  that  at  all  events  the  particular 
justification  on  this  record  is  insufficient.  The  object  of  the  law 
in  repressing  slander  is  twofold,  first  to  preserve  to  individuals 
their  good  fame,  and  secondly,  to  prevent  those  breaches  of  the 
peace  which  the  publication  of  slanderous  matter  has  a  natural 
tendency  to  produce.  It  is  not  merely  because  a  publication 
gives  pain  and  produces  a  serious  injury  to  another,  that  it  is 
therefore  actionable  or  indictable ;  for  a  severe  or  ludicrous  criti- 
cism on  the  works  of  an  author  is  not  actionable,  Carr  and  Hood, 
1  Campb.  355.  In  Lamb's  case,  it  is  laid  down,  "that  every 
one  who  shall  be  convicted  shall  be  a  contriver  of  the  libel  or 

Erocurer  of  the  contriving  of  it,  or  a  malicious  publisher  of  it, 
nowing  it  to  be  a  libel;  for  if  one  reads  a  libel,  that  is  no  pub- 
lication of  it,  or  if  he  hears  it  read,  it  is  no  publication  of  it ;  for 
before  he  reads  or  hears  it  he  cannot  know  it  to  be  a  libel :  or  if 
he  hears  or  reads  it  and  laughs  at  it,  it  is  no  publication  of  it : 
but  if,  after  he  has  read  or  heard  it,  he  repeats  it,  or  any  part 
of  it,  in  the  hearing  of  others,  or  after  that  he  knows  it  to  be  a 
libel,  he  reads  it  to  others,  that  is  an  unlawful  publication  of  it, 
or  if  he  writes  a  copy  of  it  and  does  not  publish  it  to  others,  it 
is  no  publication  of  the  libel :  for  every  one  who  shall  be  con- 
victed, ought  to  be  a  contriver,  procurer,  or  publisher  of  it,  know- 
ing it  to  be  a  libel."  In  this  case  of  the  supposed  libel,  the  de- 
fendant, when  he  first  heard  the  subject-matter  in  the  insolvent 
debtors*  court,  did  not  know  that  it  was  a  libel,  and  he  was 
neither  an  inventor  nor  a  contriver,  and  therefore  the  publication 
is  not  actionable.  There  are  authorities  to  show  that  it  is  law- 
ful to  publish  proceedings  in  courts  of  justice  in  a  candid,  fair, 
and  impartial  manner,  nay,  not  only  that  they  may  be  published, 
bat  that  they  may  be  animadverted  upon.  Hex  v.  Mart  and 
Whitey  1  Campb.  359,  and  Ourri/  v.  Walter,  1  Esp.  457,  are 
authorities  in  point.  In  the  latter  case,  Lord  G.  J.  Eyrb  held, 
that  a  bona  fide  report  of  what  passed  in  a  court  of  justice  was 
not  actionable,  and  he  is  reported  to  have  told  the  jury  thd.t 
although  what  was  contained  in  the  paper,  might  be  very  inju- 
rious to  the  character  of  magistrates,  he  was  of  opinion,  that, 
being  a  true  account  of  what  took  place  in  a  court  of  ju^ice, 
which  is  open  to  all  the  world,  the  publication  was  not  imlawful ; 
and  the  Court  of  Common  Pleas  confirmed  that  opinion.  B>ex 
V.  Fisher,  2  Campb.  563,  is  an  authority  to  the  same  effect.  The 
reason  for  allowing  such  publications  is  thus  given  by  Lawrence, 
J.,  in  Bex  v.  Wright,  8  T.  R.  298:  "The  general  advantage  to 
the  country,  in  having  these  proceedings  made  public,  more  than 
counterbalances  the  inconveniences  to  private  persons,  whose 
conduct  may  be  the  subject  of  such  proceedings.  The  same  rea- 
sons, also,  apply  to  the  proceedings  in  parliament.  It  is  of  ad- 
vantage to  the  public,  and  even  to  the  legislative  bodies,  that 
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tme  accounts  of  their  proceedings  should  be  circulated ;  and  they 
would  be  deprived  of  that  advantage,  if  no  person  could  publian 
them  without  being  published  as  a  libeller."  In  RezY.  Creevey^ 
1  M.  &  S.  273,  it  was  held,  that  a  member  of  parliament  may 
be  indicted  for  publishing  a  report  of  his  speech  delivered  in 
that  house,  if  it  contained  libellous  matter^  although  the  publica- 
tion were  a  correct  report  of  such  speech,  and  be  made  in  con- 
sequence of  an  incorrect  copy  having  appeared  in  the  newspa- 
pers. So  also,  if  a  party  publish  a  highly  coloured  account  of 
judicial  proceedings,  with  observations  upon  what  passed  in 
court.  StileB  v.  Nokee,  7  East,  493.  These  are  exceptions  to 
the  general  rule,  and  do  not  establish,  that,  because  everything 
may  not  be  published,  nothing  shall  be  published  at  all.  In  all 
such  cases,  it  must  be  a  question  for  the  jury,  with  what  mind 
the  party  published  the  statement  complained  of,  whether  he  did 
it  with  a  view  of  fairly  communicating  to  the  public  a  true  ac- 
count of  the  proceedings  or  not.  The  circumstance  of  the  plain- 
tiflF's  not  being  a  party  to  nor  present  at  the  discussion  which 
took  place  in  the  insolvent  debtors'  court,  and,  therefore,  having 
no  means  of  proving  the  contrary  of  what  was  asserted  to  his 
prejudice,  cannot  vary  this  case.  Far  if  the  plaintiff's  conduct 
gave  rise  to  the  discussion,  he  could  have  no  reason  to  complain 
of  what  took  place.  The  same  objection  would  apply,  in  all 
cases  where  the  conduct  of  a  third  party  gives  rise  to  the  cause. 
In  cases  of  usury  and  gaming,  the  discussion  usually  arises  from 
the  conduct  of  a  person  not  a  party  to  the  cause.  If  the  plain- 
tiff's  conduct  was  necessarily  incidental  to  the  discussion  then 
before  the  court,  it  was  impossible  to  avoid  inquiring  into  it,  and 
it  was  equally  impossible  to  give  a  true  account  of  what  took 
place,  without  stating  that  which  related  to  him.  The  second 
objection  is,  that  the  pleas  apply  only  to  the  effect  of  what  had 
passed  in  the  insolvent  debtors'  court,  without  stating  the  words 
used.  But  if  it  be  lawful  to  publish  the  proceedings  of  a  court 
of  justice,  it  must  be  so  to  publish  the  substance  and  effect  of 
those  proceedings;  for  it  is  impossible  to  give  the  very  words 
used,  and  the  defendant  has  justified  in  the  words  of  the  libel. 
Thirdly,  the  comment  which  is  contained  in  the  title,  "  Shameful 
conduct  of  an  Attorney,"  is  warranted  by  the  facts  disclosed  by 
the  report.  And,  if  the  facts  which  justified  that  comment, 
were  a  legal  publication,  it  follows,  that  the  comment  itself  is 
equally  so. 

Marryatt  and  Chitty^  contra.  This  statement^  which  eonsists 
of  the  supposed  observations  of  the  Judge  of  the  Court,  of  the 
counsel  on  both  sides,  and  of  the  evidence  of  .the  insolvent,  is 
not  a  privileged  publication,  because  it  contains  matter  defama-* 
tory  of  a  third  person,  not  a  party  to  the  suit,  nor  present  on 
the  inquiry,  and,  consequently,  not  then  in  a  condition  to  enter 
into  his  own  justification.  A  party  is  not  entitled  to  publish 
any  matter,  merely  because  it  passes  in  a  court  of  justice,  with- 
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out  inquiring  into  its  truth  or  falsehood.  The  right  claimed, 
appears  to  have  taken  its  rise  from  the  privilege  that  is  allowed 
in  courts  of  justice.  In  the  course  of  legal  proceedings,  the 
aflSdavit  of  a  party,  even  though  it  contain  matter  reflecting 
upon  the  character  of  another  person,  is  privileged,  if  material 
to  the  question  before  the  Court.  The  same  privilege  is  allowed 
to  a  person  presenting  a  petition  to  the  House  of  Commons :  so 
also  to  members  of  both  Houses  of  the  Legislature,  speaking  in 
parliament,  or  to  a  witness  upon  examination,  although  his 
evidence  may  be  calculated  to  injure  the  character  of  a  third 
person.  In  all  these  cases,  however,  the  privilege  is  allowed  from 
the  necessity  of  allowing  a  free  discussion  and  examination  of 
matters  either  in  parliament  or  in  courts  of  justice.  The  privi- 
lege, however,  goes  no  further ;  for  it  is  not  competent  to  a  man 
to  print  and  publish  elsewhere  matter  thus  privileged  in  the  place 
where  it  is  delivered.  Thus,  also,  counsel  are  privileged,  from 
the  necessity  of  permitting  a  free  discussion  for  the  interest  of 
their  clients ;  if  they  were,  however,  to  repeat  out  of  court  defa- 
matory language  which  they  spoke  while  in  the  discharge  of  their 
professional  duty  they  would  be  liable  to  an  action.  It  has  been 
expressly  decided  that  a  member  of  parliament  is  not  justified  in 
printing  and  publishing  a  speech  which  he  had  delivered  in  par- 
liament, even  though  the  object  of  the  publication  was  to  correct 
a  misstatement  which  had  been  made  of  that  speech ;  liez  v. 
Creevey^  1  M.  &  S.  273.(a)  It  has  also  been  held,  that  if  a  man 
distribute  printed  copies  of  a  petition  beyond  those  printed  for 
the  House  of  Commons,  he  is  liable  to  an  action,  if  the  petition 
contained  libellous  matter;  Lake  v.  King^  1  Levinz,  240.  In 
this  case,  there  clearly  was  no  necessity  for  publishing  this 
statement ;  and,  therefore,  it  is  not  privileged.  The  first  attempt 
to  publish  a  libellous  statement  of  what  passed  in  a  court  of 
justice  occurred  in  1796,  in  the  case  of  Currie  v,  Walter.  But 
in  that  case  no  judgment  was  ever  pronounced.  The  case  of 
Bez  V.  Wright  only  shows  that  the  Court  will  not  grant  a  criminal 
information  for  publishing  a  report  of  a  committee  of  the  House 
of  Commons  reflecting  on  the  character  of  an  individual.  Ad- 
mitting, however,  the  necessity  for  the  publication  of  proceedings 
of  courts  of  justice,  there  could  be  no  necessity  to  give  the  names 
of  the  parties,  or  to  give  a  slanderous  title  to  the  publication. 
These  pleas  are  also  bad,  because  they  do  not  affect  to  give  the 
precise  language  used  on  the  occasion  to  which  it  relates,  for 
they  only  state — ''  the  counsel  suggested — the  witness  persisted 
— ^and,  the  Judge  deprecated." — It  is  incumbent  on  a  person  who 
justifies  the  repetition  of  slander  to  give  the  precise  words  in 
which  the  slander  was  uttered,  in  order  to  furnish  the  person 
slandered  with  the  means  of  bringing  an  action  against  the  per- 
son whose  slander  he  repeated.  The  pleas  are  also  defective, 
because  they  do  not  justify  the  whole  of  the  publication :  for 
there  is  no  justification  of  the  words — ''  Shameful  conduct  of  an 
attorney.*' 

(a)  Tide  Bex  t.  Lord  Abingdon,  1  Esp.  N.  P.  C.  226. 
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Abbott,  C.  J.,  now  delivered  the  judgment  of  the  court.  This 
was  an  action  for  a  libel,  which  professed  to  contain  a  narrative 
of  the  proceedings  of  the  court  of  insolvent  debtors,  on  the  appli- 
cation of  a  person  of  the  name  of  Carter,  to  be  discharged  from 
imprisonment.  It  begins,  "  Shameful  conduct  of  an  Attorney ,'* 
and  then  proceeds  with  a  detail  of  the  speeches  of  counsel,  the 
examination  of  the  insolvent,  and  the  observations  of  the  Judge. 
The  defendant  pleaded  that  the  supposed  libel  contained  a  correct 
account  of  what  actually  passed  in  the  court  on  the  occasion  al- 
luded to.  Lssue  was  joined,  and  a  verdict  was  found  for  the  de- 
fendant. An  application  was  made  to  the  court,  by  the  plaintifi*, 
that  he  might  have  judgment,  notwithstanding  the  verdict,  on  the 
ground  that  the  pleas  were  bad  in  point  of  law.  The  matter  was 
argued  before  us  at  Serjeants'  Inn,  and  we  are  all  of  opinion,  that 
the  pleas  are  insufficient.  The  question,  whether  a  person  may 
publish  a  correct  narrative  of  proceedings  in  a  court  of  justice, 
which  contains  matter  defamatory  of  a  third  person,  not  a  party 
to  the  suit,  it  is  not  necessary  to  decide,  because,  in  this  case,  the 
narrator  has  not  confined  himself  to  what  actually  passed  in  court, 
but  has  prefaced  the  statement  with  the  words  "  Shameful  con- 
duct of  an  Attorney."  He  has,  therefore,  taken  upon  himself  to 
make  that  allegation  concerning  the  plaintiff.  We  think,  there- 
fore, that  the  pleas  are  bad,  and  that  there  must  be  judgment  for 
the  plaintiff,  notwithstanding  the  verdict. 

Judgment  for  the  plaintiff. 


GRUMBRELL  v.  ROPER.— p.  711. 

A  lease  by  the  warden  and  poor  of  an  hospital,  under  the  corporation  seal,  made  before 
the  expiration  of  a  former  lease,  to  a  lessee,  who  then  had  only  a  part  interest  in  the 
first  lease,  but  to  whom  the  entire  interest  was  assigned  within  three  years  afterwards, 
is  binding  upon  the  succeeding  warden  and  poor  of  the  hospital 

The  Vice-Chancellor  sent  the  following  case  for  the  opinion 
of  the  Court: 

By  indenture  of  lease  dated  27th  October,  1796,  made  between 
the  warden  and  poor  of  the  hospital  of  the  Holy  Trinity  in  Croy- 
don, in  the  county  of  Surrey,  of  the  foundation  of  the  most 
reverc'nd  Father  in  God  John  Whitgift,  some  time  Lord  Arch- 
bishop of  Canterbury,  of  the  one  part,  and  Samuel  Shore  and 
Joseph  Price,  surviving  executors  of  Richard  Sherbrooke,  deceas- 
ed, of  the  other  part,  in  consideration  of  the  surrender  to  be 
cancelled  of  a  former  lease  of  the  premises  after  mentioned,  there- 
tofore granted  to  Shore  and  Price  by  the  warden  and  poor,  for  a 
term  of  years  not  then  fully  expired  (being  a  term  which,  if  not 
surrendered,  would  have  expired  on  29th  September,  1803) ;  as 
also,  in  consideration  of  a  competent  fine  to  them  paid  by  Shore 
and  Price,  the  warden  and  poor  demised,  granted,  and  to  farm  let, 
to  Shore  and  Price,  certain  land  and  premises  in  the  indenture 
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described,  to  hold  to  them,  their  executors  and  administrators, 
from  Michaelmas  then  last  for  twenty-one  years,  at  the  yearly 
rent  of  15/.  At  the  time  when  the  lease  of  27th  October,  1796, 
was  granted,  the  term  in  the  prior  and  then  subsisting  lease  was 
vested  in  Shore,  Price,  and  William  Hood,  as  assignees  of  the 
term  granted  by  such  lease ;  and  such  assignment  was  made  to 
them  upon  the  trusts  of  the  will  of  R.  Shcrbrooke,  in  consequence 
of  the  death  of  another  executor,  and  Hood  did  not  join  in  the 
surrender  of  the  pre-existing  lease.  By  indenture  loth  May, 
1798,  between  Shore,  Price,  and  Hood,  of  the  one  part,  and 
Mary  Wilkes  of  the  other  part.  Shore,  Price,  and  Hood  assign- 
ed to  Mary  Wilkes  (inter  alia)  all  the  same  closes  or  parcels  of 
land,  to  hold  to  her  for  the  residue  of  the  term,  subject  to  the 
rents  and  covenants  contained  in  the  lease.  By  indenture  dated 
21st  June,  1800,  between  Mary  Wilkes  of  the  first  part,  Thomas 
Irvine  of  the  second  part,  and  John  Wainewright  of  the  third 
part,  Mary  Wilkes,  for  the  considerations  therein  mentioned  (by 
virtue  of  a  license  from  the  warden  and  poor  of  the  hospital,  and 
by  the  appointment  of  Irvine),  assigned  the  said  lands  and  pre- 
mises to  Wainewright,  for  the  residue  of  the  said  term,  and  of  all 
the  terms  to  be  obtained  thereof  upon  trust :  as  to  four  undivided 
sixth  parts  thereof,  in  trust  for  Irvine ;  as  to  one  other  undivided 
sixth  part  thereof,  in  trust  for  one  Miriam  Garrard,  widow,  her 
executors,  &c. ;  and  as  to  the  remaining  one  undivided  sixth  part 
thereof,  in  trust  for  the  executors  or  administrators  of  Joseph 
Kaye.  On  31st  January,  1801,  Kaye's  interest  was  duly  assign- 
ed to  Irvine ;  and  in  February,  1805,  Mrs.  Garrard's  interest 
was  also  assigned  to  him,  and  Wainewright  then  conveyed  the 
legal  estate  to  him.  By  indenture  23d  February,  1804,  made  be- 
tween the  warden  and  poor,  by  their  corporate  description,  of  the 
one  part,  and  Irvine  of  the  other  part,  in  consideration  of  the 
surrender  of  a  former  lease  of  the  said  lands  and  hereditaments 
theretofore  granted  by  the  warden  and  poor  to  Shore  and  Price, 
as  surviving  executors  of  Richard  Sherbrooke,  and  by  them  as- 
signed to  Irvine  for  a  term  of  years  not  then  expired,  to  be  can- 
celled; as  also,  in  consideration  of  a  competent  fine  paid  by 
Irvine,  the  warden  and  poor  leased  to  Irvine,  his  executors,  &c., 
all  the  said  lands  and  premises,  which  are  described  to  be,  and 
actually  were,  at  that  time  in  the  occupation  and  possession  of 
Irvine,  or  his  undertenants,  to  hold  to  Irvine  from  Michaelmas 
then  last  for  twenty-one  years,  at  the  yearly  rent  of  Ibh  The 
hospital  of  the  Holy  Trinity  in  Croydon  is  a  corporation,  and  was 
founded  by  Archbishop  Whitgift,  by  the  name  and  description 
specified  in  the  first-mentioned  indenture  of  lease,  in  virtue  of 
letters  patent  from  Queen  Elizabeth,  dated  2d  November,  in  the 
S8th  year  of  her  reign,  empowering  him  so  to  do ;  or  under  and 
in  virtue  of  the  stat.  39  Eliz.  c.  5,  which  passed  before  the  actual 
creation  or  foundation  of  the  hospital.  The  two  leases  are  under 
the  hospital's  common  seal,  and  15Z.  per  annum  is  the  accustomed 
rent  reserved  for  the  said  premises  ever  since  the  same  belonged 
to  the  corporation,  and  has  been  regularly  paid  by  the  successive 
VOL.  v.  52  2  M 
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lessees  thereof  to  the  present  time.  The  question  for  the  opinion 
of  the  Court  was,  whether  the  lease  to  Thomas  Irvine,  bearing 
date  the  23d  February,  1804,  would  bind  the  succeeding  warden 
and  poor  of  the  hospital  ?  The  case  was  argued  at  the  sittings 
at  Serjeants'  Inn,  before  last  Michaelmas  term,  by 

Preston  for  the  plaintiff.  This  is  a  lease  from  an  hospital 
while  a  former  lease  was  in  being,  and  it  is  therefore  void  within 
13  Eliz.  c.  10,  and  18  Eliz.  c.  11,  unless  the  old  lease  be  to  be 
expired,  surrendered,  or  ended,  within  three  years  next  after  the 
making  of  the  new  lease.  The  18  Eliz.  c.  11,  after  reciting  13 
Eliz.  c.  10,  which  expressly  mentions  leases  to  be  made  by  the 
master  or  guardian  of  any  hospital,  enacts,  "  Sithence  the  making 
of  which  said  statute  divers  of  the  ecclesiastical  and  spiritual 
persons  and  others,  having  spiritual  and  ecclesiastical  livings, 
nave  from  time  to  time  made  leases  for  the  term  of  twenty-one 
years  or  three  lives,  long  before  the  expiration  of  the  former 
term  of  years,  contrary  to  the  true  meaning  and  intent  of  the 
said  statute ;  be  it  therefore  enacted,  that  all  leases  hereafter  to 
be  made  by  any  of  the  said  spiritual,  ecclesiastical,  or  collegiate 
persons,  or  others,  of  any  of  their  said  ecclesiastical,  spiritual, 
or  collegiate  lands,  tenements,  or  hereditaments,  whereof  any 
former  lease  for  years  is  in  being,  and  not  to  be  expired,  sur- 
rendered, or  ended,  within  three  years  next  after  the  making  of 
any  such  new  lease,  shall  be  voici."  The  lease  of  1796  was  to 
expire  in  1817,  and  the  other  lease  was  to  commence  before  that 
period ;  it  was  therefore  void,  within  the  meaning  of  this  statute, 
unless  the  former  lease  was  surrendered  within  three  years. 
There  never  was  any  surrender  in  fact,  and  the  question  is, 
whether  there  was  any  surrender  by  operation  of  law.  The 
interest,  in  both  cases,  ultimately  vested  in  Irvine.  The  assign- 
ment of  the  first  lease  to  Irvine  within  three  years  cannot,  how- 
ever, amount  to  a  surrender ;  for  a  surrender  is  a  yielding  up 
of  an  estate  by  the  lessee  to  the  lessor :  any  other  determination 
must  have  been  by  merger.  The  union,  however,  of  the  two 
terms  in  the  same  person,  could  not  operate  as  a  surrender  of 
the  interest  which  existed  in  the  former  lease ;  because  there  was 
not,  in  this  instance,  any  yielding  up  by  the  lessee  to  the  rever- 
sioner. To  bring  the  case  within  these  acts,  there  should  have 
been  a  surrender  to  the  hospital.  A  concurrence  between  dif- 
ferent tenants  to  destroy  a  prior  lease,  was  never  contemplated 
by  the  legislature.  The  assignment  by  Wainewright  to  Irvine 
of  the  whole  legal  interest,  in  the  first  lease,  could  not  operate 
as  a  merger;  because  the  lease  of  1804,  being  a  concurrent 
lease,  conveyed  only  an  interesse  termini,  to  commence  when 
the  former  lease  should  be  ended,  and  not  an  actual  estate,  or 
an  immediate  and  present  term  of  the  reversion.  The  legis- 
lature contemplated  a  surrender  in  fact,  and  not  a  surrender 
in  law  by  the  operation  of  merger.  It  requires  an  act  pro- 
ceeding from  the  first  lessee  to  the  owner  of  the  reversion,  and 
will  not  be  satisfied  with  an  act  arising  from  the  union  of  two 
estates  by  the  acts  of  the  second  lessee.    A  concurrent  lease 
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oan  only  be  surrendered  by  operation  of  law,  and  not  by  a  sur- 
render in  fact-  Co.  Litt.  888  a.  Bacon's  Abridgment,  tit.  Leases, 
Rule  3,  p.  63,  and  Wihon  and  Sewell^  1  Black.  617,  are  au- 
thorities to  show  that  there  cannot  be  any  merger ;  because  there 
is  not  any  reversion,  but  merely  an  interesse  termini.  A  con- 
current lease  is  not  a  lease  in  esse ;  it  operates  only  by  estop- 
pel, and  passes  no  interest  whatever  during  the  term  granted  by 
the  former  lease :  it  does  not  operate  as  the  grant  of  a  reversion, 
but  as  a  reversionary  lease,  in  the  nature  of  an  interesse  termini. 
If  there  be  no  existing  estate,  there  cannot  be  any  merger ;  for 
both  estates  must  be  vested,  in  order  that  a  merger  may  take 
place.  There  may  be  a  release  of  an  interesse  termini  by  ex- 
press words,  or  a  surrender  of  it  by  operation  of  law ;  but  the 
second  lease  not  having  conveyed  an  immediate  vested  interest, 
no  second  estate  existed ;  and  if  so,  there  was  not  any  estate  to 
merge.  Besides,  Lord  Coke  lays  it  down  that  one  term  for  years 
cannot  merge  in  another. 

Marryat^  contra.  This  is  not  a  lease  within  the  restraining 
statutes.  The  18  Eliz.  c.  10,  extends  to  leases  bv  the  master  or 
guardian  of  any  hospital ;  and  the  14  Eliz.  c.  14,  declares,  that 
the  words  *' master  or  guardian  of  any  hospital,"  mentioned  in 
the  former  act,  meant  all  hospitals,  maison  dieu,  bead-houses,  and 
other  houses  ordained  for  the  relief  or  sustentation  of  the  poor. 
The  18  Eliz.  c.  11,  relates  only  to  leases  of  ecclesiastical,  spirit- 
ual, or  collegiate  lands,  and  not  to  hospital  lands.  The  89  Eliz« 
c.  5,  authorizes  the  establishment  of  corporate  hospitals,  and  ex* 
pressly  enacts,  that  all  leases  to  be  made  by  any  such  corpora- 
tion so  founded,  exceeding  the  term  of  twenty-one  years,  shall 
be  void.  Now,  if  a  lease  granted  by  such  an  hospital  was  within 
the  restraining  statute,  this  provision  would  be  wholly  useless. 
Besides,  this  lease  is  not  by  the  master  or  warden,  but  by  the 
corporation,  under  the  corporate  seal.  This  is  therefore  a  valid 
lease,  within  89  Eliz.  c.  6,  and  is  not  affected  by  the  statutes  of 
13  Eliz.  c.  10,  and  18  JBliz.  c.  11.  Besides,  the  acceptance  of 
the  new  lease  in  1804  operated  to  determine  the  lease  in  posses- 
sion ;  for  when  the  two  terms  became  united  in  the  same  person, 
the  former  became  merged  in  the  latter.  At  any  rate,  there  is 
not  any  authority  for  saying  that  an  actual  lease  in  possession  is 
Hot  an  object  of  surrender,  and  that  the  union  of  the  two  terms 
in  one  person  does  not  operate  as  a  surrender  by  operation  of 
law. 

PrestaTty  in  reply.  The  39  Eliz.  c.  6,  merelv  enabled  indi- 
viduals to  convey  mortmain  for  the  erection  of  hospitals.  It 
only  took  off  the  restrictions  on  alienation  in  mortmain.  Under 
that  statute,  the  lease  must  be  a  lease  in  possession.  The^  14 
Eliz.  c.  14,  contains  a  declaration  extending  to  all  descriptions 
of  hospitals,  and  therefore  they  must  extend  to  all  hospitals, 
whether  erected  before  or  after  the  act.  It  is  an  established 
rule  of  law,  that  an  interesse  termini  cannot  merge  in  a  term  for 
years. 

^'  This  case  has  been  argued  before  us  by  counsel,  and  we  are 
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of  opinion  that  the  lease  to  Thomas  Irvine,  bearing  date  February 
24th,  1804,  will  bind  the  succeeding  warden  and  poor  of  the  said 
hospital." 

C.  Abbott, 
J.  Bayley, 

G.  S.  HOLROYB, 

W.  D.  Best. 


The  KING  V.  Sir  FRANCIS  BURDETT,  Bart.— p.  717. 

Qaery,  whether  the  mere  writing  of  a  libel,  with  intent  to  excite  hatred  and  contempt  of 
the  king's  government,  be  an  indictable  offence.  Assuming  that  the  ufience  is  not 
complete  until  the  publication,  query,  whether  it  can  be  tried  in  any  county  but  in  that 
where  the  publication  took  niare. 

Defendant  was  indicted  for  publishing  a  libel  in  the  county  of  L.;  the  writing  was  dated 
from  that  county,  and  the  defendant  was  seen  there  both  on  the  day  of  the  date  and 
the  day  following;  and  the  letter  was  received  by  A.  from  B.  in  the  county  of  M., 
open,  accompanied  with  written  directions  to  R  to  forward  it  to  A.  for  publicatioiL 
Query,  whether  this  was  evidence  to  go  to  the  jury  of  an  actual  publication  in  L 

This  was  an  information,  filed  by  his  majesty's  attomey-gene 
ral,  against  the  defendant.  The  first  count  charged  that  the  de- 
fendant, being  an  ill-disposed  person,  and  .intending  to  excite  ha- 
tred and  contempt  of  his  majesty's  government,  and  particularly 
among  the  soldiers  of  the  king,  and  wishing  to  have  it  believed 
that  certain  troops  of  the  king,  on  the  16th  of  August,  1819,  wan- 
tonly and  cruelly  cut  down  certain  of  his  majesty's  subjects ;  did, 
on  22d  August,  at  Loughborough,  in  the  county  of  Leicester,  com- 
pose, write,  and  publish,  and  cause  and  procure  to  be  composed, 
written,  and  published,  a  certain  libel,  which  purported  to  be  an 
address  to  the  electors  of  Westminster,  set  out  in  the  information. 
Plea,  not  guilty.  At  the  trial,  before  Best,  J.,  at  the  last  assizes 
for  the  county  of  Leicester,  it  was  proved  by  Mr.  Brooks,  that  he, 
either  on  the  23d  or  24th  of  August,  received,  in  London,  a  letter 
containing  the  libel,  from  Mr.  Bickersteth,  a  professional  gentle- 
man. The  libel  was  in  the  form  of  an  address,  in  the  hand-writ- 
ing of  the  defendant,  and  dated  from  his  residence,  Kirby  Park, 
which  was  in  Leicestershire.  He  received,  at  the  same  time,  an 
envelope,  which  he  had  lost ;  this  was  also  in  the  hand- writing  of 
the  defendant,  and  had  no  date  either  of  time  or  place.  The  wit- 
ness did  not  know  whether  it  bore  a  post  mark.  The  envelope 
contained  directions  addressed  to  Mr.  Bickersteth,  to  pass  it  to 
him,  Brooks,  for  publication ;  he  accordingly  published  it  in  the 
London  newspapers.  It  was  further  proved,  by  a  toll-gate  keeper, 
near  Kirby  Park,  that  he  had  seen  the  defendant  riding  on  horse- 
back, on  the  22d  and  23d  of  August ;  the  gate  was  about  100  yards 
from  the  defendant's  house.     It  was  objected  that  there  was  no 
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proof  of  any  publication  in  Leicestershire.     The  learned  judge  was 
of  opinion  there  was  evidence  for  the  jury,  and  he  directed  the 

i'ury,  that,  inasmuch  as  Brooks  had  received  the  letter  open  in 
liddlesex,  and  there  was  no  evidence  that  it  was  ever  closed ;  it 
was  open  to  them  to  consider  whether  the  defendant  had  so  deli- 
vered the  letter  open  to  Bickersteth,  in  the  county  of  Leicester. 
If  they  thought  he  had,  then  that  was  a  publication  in  the  county 
of  Leicester.     The  jury  found  the  defendant  guilty. 

Deninaji,  in  Easter  term,  moved  for  a  new  trial,  on  the  ground 
that  there  was  no  proof  of  an  actual  publication  in  Leicestershire. 
There  was  prima  facie  evidence  that  the  letter  was  written  in 
Leicestershire,  but  not  the  slightest  proof  that  the  contents  were 
communicated  to  any  person  in  Leicestershire.  The  written  direc- 
tions to  Bickersteth,  to  forward  it  to  Brooks,  as  well  as  the  de- 
scription of  persons  to  whom  it  was  addressed,  viz.  the  electors  of 
Westminster,  shows,  to  demonstration,  that  it  was  the  defendant's 
intention,  that  the  first  publication  should  be  in  the  county  of  Mid- 
dlesex. There  was  no  evidence  that  Mr.  Bickersteth  was  in  Leices- 
tershire on  the  22d  of  August.  The  probability,  at  all  events  is, 
that  the  letter  was  not  delivered  open  to  him,  for,  in  that  case,  the 
written  directions  would  be  wholly  unnecessary,  and  if  not,  it  is 
contrary  to  every  probability  that  the  letter  should  have  been  de- 
livered open  to  any  other  person  in  the  county  of  Leicester.  The 
seven  bishops'  case  is  in  point,  12  How.  State  Trials,  254.  As  to 
the  causing  and  procuring  the  publication,  that  must  mean  a  caus- 
ing and  procuring  a  publication  of  the  libel  in  Leicestershire.  [Ab- 
bott, C.  J.  There  was  evidence  of  the  writing  in  Leicestershire, 
and  Rex  v.  BearCy  1  Ld.  Raym.  414,  is  an  authority  to  show,  that 
the  writing  of  a  libel  is  a  distinct  offence.]  That  is  a  case  of  very 
doubtful  authority.  For  the  essence  of  the  offence  is  the  injury 
sustained,  either  by  an  individual  or  the  public,  by  communication 
of  the  slander  to  the  minds  of  others,  or,  in  other  words,  by  pub- 
lication. Until  that  takes  place  the  reputation  of  the  individual  or 
government  cannot  be  effected ;  and  in  this  case,  no  hatred  or  con- 
tempt of  his  majesty's  government  could  be  excited.  The  publi- 
cation, in  this  case,  was  in  Middlesex.  There  the  offence  was  com- 
mitted, and  ought  to  have  been  tried.  [Abbott,  C.  J.  At  present 
we  see  no  reason  for  granting  this  rule.  We  will,  however,  con- 
mder  the  case.] 

The  court  not  having  delivered  any  opinion  on  the  case  in  Eas- 
ter term,  the  attorney-general,  on  Thursday,  the  8th  day  of  June, 
prayed  the  judgment  of  the  court.  It  was  suggested  hy  Brougham^ 
m  Denman^s  absence,  that  he  had  other  matter  to  urge  before  the 
court  pronounced  their  opinion  on  the  motion  for  a  new  trial. 
Upon  which  the  court  fixed  Saturday  next  to  hear  DenmaUy  and  it 
being  suggested,  that  Denman  might  be  prevented  from  attending 
that  day,  the  court  said,  that  in  that  case,  they  would  hear  some 
other  counsel  on  the  same  side.     And  now  in  Denmav?s  absence, 

2m2 
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Phillipps  made  three  points.     First,  the  mere  writing  of  a 
paper,  not  followed  by  publication,  is  not  an  offence  by  the  law 
of  England,  however  slanderous  or  seditious  that  writing  may 
be.     If  this  proposition  is  true,  then  the  verdict  cannot  be  sus- 
tained on  the  mere  ground,  that  the  defendant  tvrote  in  Leices- 
tershire.    Secondly,  the  defendant  could  not  be  legally  tried  i^ 
the  county  of  Leicester,  unless  there  was  a  publication  in  that 
county.     Thirdly,  there  was  not  any  proof  of  the  fact  of  pub- 
lication in  Leicestershire.     Upon  the  first  point,  the  case  of  2%e 
King  v.  Beare,  1  Ld.  Raym.  414,  Carth.  407,  2  Salk.  417,  Rep. 
Temp.  Holt,  422,  12  Mod.  219,  is  the  strongest  authority  in 
support  of  the  doctrine,  that  the  mere  writing  without  publica- 
tion, constitutes  the  offence  of  libelling.     But  the  reasoning  of 
the  Judges  in  that  case,  will  be  found  very  unsatisfactory ;  none 
of  the  authorities  there  cited  support  the  doctrine,  that  the  mere 
writing  of  a  libel,  without  publication,  constitutes  an  indictable 
offence.     The  first  authority  cited  is  3  Instit.  174.     In  that  case, 
John  de  Northampton,  an  attorney  of  the  King's  Bench,  wrote 
a  letter  to  John  Ferrers,  one  of  the  king's  counsel,  reflecting  on 
the  conduct  of  the  Judges  of  the  court.     The  writing,  however, 
of  a  letter  to  another,  respecting  the  misconduct  of  a  third  per- 
son, is  a  publication:  for  the  contents  of  the  letter  are  com- 
municated and  made  known.     That  case  is,  therefore,  an  authority 
to  show,  that  the  writing  becomes  an  offence,  when  it  is  once 
published  and  communicated  to  a  third  person,  but  not  that  the 
mere  writing  is  of  itself  an  offence.     The  next  authority  cited  by 
Lord  Holt,  is  from  the  civil  law.     By  that  law,  however,  as 
understood  by  the  best  commentators,  the  offence  of  libelling  is 
not  complete  without  publication.     The  passage  referred  to  by 
Lord  Holt,  is  in  these  words,  "  Injuria  autem  committitur,  non 
solum  cum  quis  pugno  pulsatus  erit,  &c.,  sed  et  si  quis  ad  in- 
famiam  alicujus  libellum   aut   carmen   scripserit   composuerit 
ediderit  dolove  male  fecerit  quo  quid  eorum  fieret."     The  words 
ad  infamiam  alicujus^  must  apply  to  each  of  the  words  scripserit^ 
composuerit;  and  the  writing  cannot  tend  ad  infamiam^  unless 
it  is  shown  or  made  known  to  another.     It  is  the  tendency  to 
excite  public  contempt  or  ridicule,  that  makes  the  writing  libel- 
lous.    In  the  pandects  of  Justinian,  tit.  10.     De  injuriis  et  libel* 
lis  famosis,  sect.  4,  there  is  this  passage :  "  De  senatus  consulto 
adversus  famosos  libellos.      De  judicio  ita  Ulpianus,   Si  quis 
librum  ad  infamiam  alicujus  pertinentem  scripserit,  composuerit, 
dolove  male  fecerit,  etiamsi  alterius  nomine  edideritj  vel  sine 
nomine,  et  si  condemnatus  sit,  qui  id  fecit,  intestabilis  ex  lege 
esse  jubetur."     Then  follows  this  passage:  "Eadem  paena  ex 
senatus  consulto  tenetur,  etiam  qui  epigrammata  (id  est  inscrip- 
tiones)  aliud  ve  quid  sine  scriptura  in  notam  aliquorum  produx- 
erit,  item  qui  emendum  vendendumve  curaverit."     The  word 
produxerity  is  strongly  expressive  of  publication  or  public  ex- 
hibition.    From  these  passages,  it  appears,  that  a  publication  is 
clearly  implied  and  considered  necessary,  to  complete  the  offence. 
The  words  are  exceedingly  strong,  *^  etiamsi  alterius  nomine 
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ediderit;"  they  assume  the  point,  as  clear,  that  there  must  be  a 

Cublication,  and  then  state,  not  that  the  writer  of  a  libel  shall 
e  punished  for  mere  writing ;  but  that  if  a  person  write  ad  in- 
famiam  aliaijtis,  ic.,  although  he  publish  in  another's  name,  or 
anonymously,  he  shall  suffer  such  a  punishment.  The  very  man- 
ner and  terms,  in  which  this  is  stated  in  the  Boman  law,  re- 
specting the  punishment  of  libelling,  shows,  incontrovertibly, 
that  the  publication  is  essential.  The  law  is  speaking  only  of 
the  case  where  a  publication  has  taken  place  ;  and  the  passage 
in  the  Institutes  has  been  so  understood  and  explained  by  the 
best  commentators.  Heineccius,  in  his  Elementa  juris  civilis, 
De  injuriis,  tit.  4,  commenting  on  this  passage  in  the  Institutes, 
says,  ''Cum  ergo  contumelia  hsec  vel  dictis  Tel  factis  alteri  fiat 
sequitur  ut  injuria  sit  vel  verbalis  vol  realis.  Ad  priorem  etiam 
injuria  scripta  et  famosus  libellus;  id  est  integrum  scriptum  ad 
alterius  infamiam  editum,  sive  anonymon  sive  pseudonomon  sive 
auctori.s  nomine  insignitum."  Thus,  Heineccius  defines  a  libel 
to  be  Scriptum  ad  alterius  infamiam  editum  ;  he  therefore  con- 
siders, that  publication,  in  the  civil  law,  was  an  essential  ingre- 
dient in  the  offence  of  libel.  These  authorities  show,  that  by 
the  law  of  Justinian,  which  is  supposed  by  Lord  IIolt  to  have 
been  transferred  into  the  English  law,  the  mere  writing  without 
publication  is  not  an  offence.  The  other  authorities  referred  to 
by  the  Judges  in  Hex  v.  Beare,  are  from  the  Court  of  Star 
Chamber.  They  are  Barrow  v.  Lewelh/n,  Hob.  62,  Hick's  case, 
Hob.  215,  and  UdwardsY.  Wooion,  12  Coke's  Rep.  35.  Another 
case,  referred  to  as  in  Dyer,  372,  is  not  to  be  found.  In  all 
these  cases  there  was  a  publication ;  the  contents  of  the  writing 
having  been  communicated  and  shown.  In  Barrow  v.  LewellyUj 
the  plaintiff  preferred  a  bill  in  the  Star  Chamber  against  the 
defendant,  "  for  writing  unto  him  a  despightful  and  reproachful 
letter,  which,  for  ought  appeared  to  the  Court,  was  sealed  and 
delivered  to  his  own  hands,  and  never  otherwise  published.  And 
it  was  resolved,  that  though  the  plaintiff  in  this  case  could  not 
have  an  action  on  the  case}  because  it  was  not  published,  and, 
therefore,  could  not  be  to  his  defamation,  without  his  own  fault 
of  divulging  it ;  and  all  actions  of  that  kind  do  suppose  in  auditu 
quam  plurimorum  propalavit,  &c. ;  yet  the  Star  Chamber  for  the 
king  doth  take  knowledge  of  such  cases,  and  punish  them, 
whereof  the  reason  is,  that  such  quarrelous  letters  tend  to  the 
breach  of  the  peace,  and  to  the  stirring  of  challenges  and  quar- 
rels ;  and,  therefore,  the  means  of  such  evils  as  well  as  the  end 
are  to  be  prevented."  This  case  then  determined,  that  a  person 
might  be  proceeded  against,  criminally,  for  writing  a  letter  to 
another,  provoking  him  to  a  challenge.  Mick's  case  is  of  the 
same  description,  and  open  to  the  same  observation ;  and  the 
case  of  Edwards  and  nootan  only  establishes,  that  if  a  person 
write  an  abusive  letter  and  send  it  to  another,  he  is  liable  to  be 
indicted.  These  cases,  therefore,  most  manifestly  do  not  estab- 
lish the  doctrine  advanced  in  Beare's  case,  that^he  bare  writing, 
without  publiahing,  is  criminal.    In  Lamb's  case,  which  is  men- 
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tioncd  in  Rex  v.  Beare^  9  Co.  Rep.  69,  it  is  true,  the  Court 
decided,  not  only  thut  the  publisher  would  be  guilty,  but  that 
others  of  the  defendants  connected  with  him,  in  the  joint  pur- 
pose, viz.  the  contriver  of  the  libel,  and  the  procurer  of  the 
contriving,  would  also  be  guilty  of  the  offence.  But,  it  is  to  bo 
observed,  the  Court  was  then  speaking  with  reference  to  the 
case  of  a  libel  published,  and  in  a  case  where  the  proof  of  pub- 
lication was  essential.  The  resolution  of  the  Court  in  that  case, 
only  relates  to  the  liability  of  the  contriver  of  a  libel  that  has 
been  actually  published,  and  does  not  touch  the  present  question, 
whether  the  writer  or  contriver  of  an  unpublished  libel  is  liable. 
These  are  the  several  authorities  relied  upon  by  the  Court  in  Rex 
V.  Beare,  There  is  not  one  case  among  them  which  shows,  that 
the  mere  writing  of  a  paper,  however  slanderous  or  seditious  it 
may  be,  if  not  followed  by  a  publication,  is  a  crime  by  the  law 
of  England.  The  doctrine  is  not  even  suggested  in  any  of  them ; 
and  the  civil  law,  from  which  Lord  Holt  supposes  the  common 
law  to  have  borrowed  its  doctrine  on  the  law  of  libels,  did  not 
punish  a  libel  until  followed  by  publication.  Neither  is  the  rea- 
soning of  the  Court  in  Beare' b  case  satisfactory.  In  the  report 
in  Carthew,  it  is  stated,  that  the  Court  held,  "  that  transcribing 
and  collecting  this  libellous  matter  was  highly  criminal,  without 
publishing  it,  and  that  it  was  of  dangerous  consequence  to  the 
government ;  for  though  the  writer  or  collector  never  published 
these  libels,  yet  his  having  them  in  readiness  for  that  purpose, 
if  any  occasion  should  happen,  is  highly  criminal ;  and,  though 
he  might  design  to  keep  them  private,  yet,  after  his  death,  they 
might  fiill  into  such  hands  as  might  be  injurious  to  the  govern- 
ment ;  therefore,  men  ought  not  to  be  allowed  to  have  such  evil 
instruments  in  their  keeping,  &c."  Now  there  can  be  no  danger 
to  the  government,  if  the  writer  keeps  the  libel  in  his  own  pos- 
session, without  communicating  its  contents.  In  the  case  of  a 
libel  against  an  individual,  it  is  established  law,  that  a  party 
cannot  maintain  an  action,  unless  the  libel  has  been  published ; 
and  upon  no  sound  principle  can  a  different  principle  be  adopted, 
when  the  interests  of  government  are  concerned.  As  to  having 
the  libt'l  in  readiness  for  publication,  the  observations  upon  that 
by  the  Court  were  without  foundation,  for  the  jury  had  absolutely 
negatived  the  fact ;  and  as  to  the  observation,  that  although  the 
defendant  himself  might  design  to  keep  the  libels  private,  yet, 
after  his  death,  they  might  fall  into  such  hands  as  might  be  in- 
jurious to  government,  that  is  a '  mere  possibility  of  a  future 
injury,  which  may  or  may  not  happen.  The  libel  may,  perhaps, 
be  lost  or  destroyed  by  the  writer  himself,  at  some  future  time ; 
but  even  if  he  keeps  it  to  the  hour  of  his  death,  there  is  no  just 
cause  for  apprehension ;  for  in  case  any  person  should  publish  it 
afterwards,  he  will  be  amenable  to  the  law  as  publisher.  The 
publication  will  not  pass  unpunished ;  when  the  injury  occurs,  it 
will  be  stopped  and  redressed ;  and  a  person  is  not  punishable 
for  writing  a  paper,  merely  because,  by  possibility,  at  some 
future  time,  if  it  should  be  published,  it  may  turn  out  to  bo 
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mischievous.      The    object    of  punishment   is,  to    prevent    an 
existing  evil.      A  libel   is    punished   for   its  direct  and  imme- 
diate tendency,  and  for  that  alone.     According  to  the  reason- 
ing of  Lord  Holt,  if  a  man  writes  a  libel,  and  keeps  it  locked 
up,  and  a  servant  clandestinely  takes  a  copy,  the  writer  is  guiity 
of  a  crime.     It  may  as  well  be  said,  however,  that  a  man  may 
be  punished  for  keeping  poison  locked  up  in  his  closet ;  because 
it  is  not  impossible,  that  some  other  person  may  take  it  and  be 
poisoned.     But  Lord  Holt,  1  Ld.  Raym.  416,  further  says,  that 
the  writing  of  a  libel  is  criminal,  and  to  prove  this,  he  said  he 
would  consider  in  what  a  libel  consisted.    "  It  is  not  the  infamous 
matter  or  words  which  make  the  libel ;  for  if  a  man  speak  such 
words,  unless  they  are  written,  he  is  not  guilty  of  the  making 
of  a  libel,  for  the  writing  is  essential  to  a  libel ;  and,  therefore, 
if  a  person  writes  such  matter,  he  becomes  a  libeller,  for  it  is  not 
a  libel  before  it  was  written."     It  is  true,  that  it  is  ncft  a  libel 
until  it  is  written,  but  it  does  not  thence  follow,  that,  when 
written,  it  becomes  punishable.  Lord  Holt  then  continues,  "  That 
in  all  cases  where  a  man  does  the  act,  which  act  causes  the  lliing 
to  be  what  it  is,  that  man  ought  to  be  construed  the  doer  of  such 
a  thing.    This  rule  proves  itself,  as  well  in  all  the  great  offences,, 
as  in  all  the  least.     If  A.  contrives  treasonable  matter,  and  B. 
writes  the  whole  contrivance,  B.  is  guilty  as  well  as  A.     The 
same  law  is,  in  the  lowest  offences,  where  all  are  principals,  as, 
if  A  holds  B.,  while  C.  beats  B.,  A.  is  guilty  of  the  battery.    It 
would  be  very  strange,  then,  if,  in  this  case  only,  he  who  contri- 
butes so  much  to  the  doing  of  the  thing  (as  he  who  writes,  does 
in  this  case  of  the  libel)  should  be  construed  innocent."     In  this 
passage,  Lord  Holt  is  considering  the  situation  of  several  persons 
concerned  in  a  joint  illegal  purpose.   He  supposes  A.  to  compose 
a  libel,  B.  to  write,  and  C.  to  publish  it ;  undoubtedly  they  are 
all  liable.     So  in  the  other  cases,  where  A.  is  supposed  to  hold 
B.  while  C.  beats  him,  A.  is  as  guilty  as  C.     The  battery  is 
complete^  and  the  person  who  assists  is  equally  liable  with  the 
person  who  does  the  act.     But  with  respect  to  libeljing,  the  of- 
fence is  not  complete  till  the  publication  takes  place.   Lord  Holt, 
at  any  rate,  does  not  prove  the  contrary.     Whether,  in  every 
case  of  publication,  the  writer  is  guilty  as  well  as  the  publisher, 
must  depend  upon  circumstances.     If  several  persons  are  con- 
cerned in  one  joint  illegal  act,  as  in  the  case  put  by  Lord  Holt, 
all  are  guilty ;  but  if  the  publication  is  without  the  knowledge  of 
the  writer,  he  may  not  be  guilty.     It  is  to  be  observed  further, 
on  Beared  case,  that  the  doctrine  there  advanced  does  not  appear 
to  have  been  generally  approved.     Lord  Ch.  B.  Comyns,  tit.* 
Libel,  B.  2,  does  not  adopt  the  doctrine,  that  bare  writing  with- 
out publication  is  a  crime.     And  he  was  evidently  aware  of  the 
case  of  Hex  v.  Beare^  for  he  controverts  one  of  the  opinions  of 
Lord  Holt,  as  to  the  copying  a  libel,  and  then  gives  his  own 
opinion  on  the  point,  and  says  Semble  contra  Salkeld,  418,  which 
is  a  reference  to  Beare'%  case.     His  silence  with  respect  to  this 
doctrine,  shows  that  he  did  not  assent  to  it.     And  in  Entich  v* 
vol.  v.  '58 
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Carringtofiy  19  Howell's  State  Trials,  1072  (see  Starkie  on  Libels), 
Lord  Camden  seems  not  to  have  approved  of  that  case.  Upon 
these  grounds,  the  case  of  Rex  v.  Beare^  therefore,  can  neither 
be  supported  upon  principle  or  authority.  The  case  of  Rex  v. 
Payne,  Carth.  405,  6  Mod.  163,  Cas.  temp.  Holt,  294,  decided 
about  the  same  time,  will  probably  be  relied  upon  by  the  other 
side ;  the  defendants  were  there  indicted  for  composing,  making, 
writing,  and  publishing  a  libel  upon  the  late  king  and  queen,  and 
their  government.  The  jury  acquitted  the  defendant  as  to  the 
publishing  of  the  libel,  and  as  to  the  rest,  found  a  special  verdict 
to  this  effect,  viz. ;  that  the  defendant  wrote  the  libel,  dictated 
by  a  person  unknown  to  him  and  the  jnry,  and  the  stranger 
dictated  as  the  defendant  wrote.  The  Court  held,  that  the  facts 
found  did  in  law  amount  to  the  making  and  composing  a  libel. 
The  argument  turned  entirely  upon  this  point,  and  the  question, 
whether*  the  bare  writing,  without  publication,  was  an  offence, 
did  not  arise.  In  point  of  fact,  there  was  a  publication  in  that 
case,  though  the  defendant  was  acquitted  of  that  part  of  the 
charge,  and  it  was  so  declared  by  the  Court,(a)  and,  therefore, 
the  proposition  there  laid  down,  that  the  writing  of  a  libel,  though 
never  published,  is  criminal,  was  not  warranted  by  the  facts  of 
the  case.  The  true  construction  of  the  passage  in  Payne's  case, 
as  in  Lamb's  case,  is,  that  where  two  persons  are  concerned  in 
one  joint  design  of  libelling,  and  one  writes  the  libel  which  the 
other  publishes,  such  a  writing  or  making  of  a  libel  is  an  offence, 
though  the  writer  himself  did  not  publish  it;  and  if  so,  that  de- 
cision does  not  apply  to  the  present  question.  Besides,  Payne's 
case  was  adjourned,  and  it  does  not  appear  that  any  judgment 
was  ever  pronounced.  Perhaps  it  may  be  said,  that  the  case  of 
Rex  V.  Knell,  1  Barnardiston  Rep.  805,  is  an  authority  to  show, 
that  a  defendant  charged  with  printing  and  publishing,  may  be 
convicted  of  the  printing  and  acquitted  of  the  publishing ;  and, 
therefore,  that  by  parity  of  reasoning,  a  party  may  be  acquitted 
of  the  publishing  and  convicted  of  writing.  The  cases,  however, 
are  not  ana]pgous.  In  that  case,  there  was,  in  point  of  fact,  a 
publication  of  the  libel,  though  the  defendant  was  not  concerned 
in  the  publication,  but  merely  printed  it.  Now  it  does  not  follow, 
because  the  printer  of  a  libel,  which  is  afterwards  published  by 
some  other  person,  is  punishable  for  printing,  that  a  person  who 
only  writes  what  he  keeps  to  himself,  and  what  is  never  after- 
wards published,  Is  therefore  punishable ;  for  the  printing  of  a 
libel  is  an  act  done,  by  which  the  printer  not  only  prepares 
the  work  for  the  inspection  of  others,  but  he  strikes  it  off,  and 
puts  it  out  of  his  possession.  Although  he  takes  no  part  in  the 
actual  publication  of  the  work,  yet  he  puts  it  in  a  form  for 
publication.  He  does  not  keep  the  work  to  himself;  on  the  con- 
trary, his  business  is  to  have  it  seen,  perused,  and  examined, 
by  others.  Printing,  therefore,  is  considered,  by  De  Grey, 
C.  J.,  in  Baldwin  v.  Mpkinstane^  2  Black.  lOoS,  as  prima 

(«)  Sm  6  Mod.  167. 
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facie  a  species  of  publication.  But  the  question,  in  this  case, 
is  whether  a  person  is  criminal,  who  merely  writes,  but  does  not 
publish  or  disclose  the  writing  to  any  one.  The  disti^ction 
between  KnelFe  case  and  this  is  obvious ;  what  the  writer  does 
is  secret,  what  the  printer  does  is  open  and  public.  The  one 
writes  for  his  own  perusal,  the  printer  prints  for  the  perusal  of 
others.  The  one  keeps  what  he  writes  to  himself,  the  other 
gives  out  what  he  prints  to  be  revised.  Although,  therefore,  the 
writer  of  a  newspaper  may  be  punishable  for  the  mere  printing, 
it  by  no  means  follows,  that  the  writer  of  a  libel  is  punishable 
without  a  publication.  If  the  above-mentioned  cases  may  be 
cited  on  the  other  side,  we  have  authorities  on  our  side  to  show, 
that  the  writing  of  a  libel  without  publication  is  not  an  offence. 
Lord  G.  B.  Comyns,  tit.  Libel,  letter  A.,  thus  defines  a  libel. 
^'  A  libel  (libellus  famosus)  is  a  contumely  or  reproach,  published 
to  the  defamation  of  the  government  of  a  magistrate  or  of  a  pri- 
vate person ;"  and  he  adds,  "  it  may  be  in  writing."  A  written 
libel,  then,  as  the  Lord  C.  B.  Gomyns  understands  the  term,  is, 
a  writing  published  with  a  slanderous  tendency ;  and  that  defini- 
tion corresponds,  almost  to  the  letter,  with  the  definition  given 
by  the  commentator  on  the  civil  law,  who  describes  a  libel  to  be, 
Scriptum  editum  ad  infamiam  alicujus.  According  to  the  opinion 
of  C.  B-  GoMYNS,  publication  is,  therefore,  essential.  Hawkins, 
in  his  Pleas  of  the  Grown,  b.  1,  c.  73,  s.  1,  says,  "  It  seemeth 
that  a  libel,  in  a  strict  sense,  is  taken  for  a  malicious  defamation, 
expressed  either  in  printing  or  writing,  and  tending  either  to 
blacken  the  memory  of  one  who  is  dead,  or  the  reputation  of  one 
who  is  alive,  and  expose  him  to  public  hatred,  contempt,  or  ridi- 
cule. But  it  is  said,  that  in  a  larger  sense,  the  notion  of  a  libel 
may  be  applied  to  any  defamation  whatsoever,  expressed  either 
by  signs  or  pictures,  as  by  fixing  up  a  gallows  against  a  man's 
door,  or  by  painting  him  in  a  shameful  and  ignominious  manner." 
This  passage  most  clearly  demonstrates,  that  in  the  opinion  of 
Hawkins,  a  writing  is  not  punishable,  until  its  contents  are  made 
known ;  for,  until  that  happen,  it  is  impossible  that  the  object 
o{  the  slander  can  be  exposed  to  public  hatred,  contempt,  or  ridi- 
cule. The  writing  has  no  tendency  to  defame,  as  long  as  it  is 
kept  locked  up  in  a  writing-desk.  It  is  the  publication,  and  that 
alone,  by  which  the  impression  on  the  public  mind  is  produced. 
And  until  the  publication  takes  place,  no  civil  injury  is  suffered, 
and  no  public  offence  is  committed.  In  JSntick  v.  Carrington^ 
19  Howell's  State  Trials,  1038,  Lord  Gamden,  in  speaking  of 
the  offence  of  libelling,  lavs  down  the  law  in  these  words.  ^Ut  is 
the  publishing  of  the  Ubel  which  is  the  crime,  and  not  having  it 
locked  up  in  a  private  drawer,  in  a  man's  study."  And  Mr. 
Justice  Blacestoke,  in  his  Commentaries,  4  Black.  Gom.  150, 
has  this  passage.  ^^  Of  a  nature  very  similar  to  challenges  are 
libels,  libelli  famosi,  which,  taken  in  their  largest  and  most  exten- 
sive sense,  signify  any  writings,  pictures,  or  the  like,  of  an  im- 
moral or  illegal  tendency ;  but  in  Uie  sense  under  which  we  are 
now  to  consider  them,  are  midicious  defamations  of  any  person, 
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and  especially  a  magistrate,  made  public,  by  either  printing, 
writing,  signs,  or  pictures,  in  order  to  provoke  him  to  wrath,  or 
expose  him  to  public  hatred,  contempt,  and  ridicule.  The  direct 
tendency  of  these  libels,  is  the  breach  of  the  public  peace,  by 
stirring  up  the  objects  of  them  to  revenge,  and,  perhaps,  to  blood- 
shed. The  communication  of  a  libel  to  any  one  person,  is  a 
publication  in  the  eye  of  the  law ;  and,  therefore,  the  sending 
an  abusive  private  letter  to  a  man,  is  as  much  a  libel  as  if  it 
were  openly  printed,  for  it  equally  tends  to  a  breach  of  the 
peace.  And  in  the  same  page  he  says,  ^'  In  a  criminal  prosecu- 
cution,  the  tendency  which  all  libels  have  to  create  animosities, 
and  to  disturb  the  public  peace,  is  the  whole  that  the  law  con- 
siders." The  same  admirable  writer,  in  a  following  page  (p. 
152),  after  saying,  that  if  a  person  publish  what  is  improper, 
mischievous,  or  illegal,  he  must  take  the  consequence  of  his 
temerity,  adds  these  words  :  "  Neither  is  any  restraint  hereby 
laid  upon  freedom  of  thought  or  inquiry ;  liberty  of  private  sen- 
timent is  still  left ;  the  disseminating  or  making  public  of  bad 
sentiments,  destructive  of  the  ends  of  society,  is  the  crime  which 
society  corrects.  A  man  ^says  a  fine  writer)  may  be  allowed  to 
keep  poisons  in  his  closet,  out  not  publicly  to  vend  them  as  cor- 
dials.** Sir  W.  Blackstonb  therefore  holds,  that  a  bare  writing, 
not  followed  by  a  publication,  is  not  criminal. 

The  defendant  could  not  be  legally  tried  in  the  county  of  Lei- 
cester, unless  the  publication  were  in  that  county.  The  general 
rule  is  thus  laid  down,  in  2  Hale  P.  C.  163,  "  the  grand  jury 
(and  the  same  rule  applies  also  to  the  petit  jury)  are  sworn  ad 
inquirendum  pro  corpore  comitatus,  and,  therefore,  they  cannot 
regularly  inquire  of  a  fact  done  out  of  that  county,  for  which 
they  are  sworn,  unless  specially  enabled  by  act  of  parliament, 
but  only  in  some  special  cases.  This  must  be  understood  to 
mean,  that  if  the  main  fact  charged  against  the  prisoner,  appear 
to  have  been  done  out  of  the  county  for  which  the  jury  are  sworn, 
the  jury  cannot  regularly  inquire  into  it ;  for  the  jury  may  inquire, 
incidentally,  into  facts  done  out  of  the  county,  if  those  facts  are 
proved  merely  as  evidence  to  substantiate  the  main  charge ;  for 
instance,  they  might  inquire  on  the  principles  of  the  common  law, 
into  overt  acts  of  treason  committed  in  another  county,  or  into  the 
fact  of  a  confession  made  by  the  prisoner  in  another  county.  In 
Hawkins,  Pleas  of  the  Crown  (b.  2,  of  Indictment,  c.  25,  s.  35), 
the  rule  is  thus  laid  down.  "  Of  whatsoever  nature  an  offence 
indicted  may  be,  whether  local  or  transitory,  as  seditious  words, 
or  battery,  ac,  it  seems  to  be  agreed,  that  if  upon  not  guilty 
pleaded,  it  shall  appear,  that  it  was  committed  in  a  county 
different  from  that  in  which  the  indictment  was  found,  the  defend- 
ant shall  be  acquitted."  And  C.  B.  Comtns  says  in  his  Digest, 
tit.  Action,  N.  9,  "  An  indictment  must  be  in  the  county  where 
the  offence  was  committed ;  and,  therefore,  if  the  indictment  for 
a  forcible  entry  into  land  in  Middlesex  be  found  in  Gloucester, 
it  will  be  void.  So  if  an  indictment  for  words  or  other  transitory 
thing  be  in  a  county  where  the  words  were  not  spoken,  or  the 
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thing  not  done,  upon  not  guilty  the  defendant  ought  to  be 
acquitted.*'     This  rule,  therefore,  is  applied  universally  to  all 
criminal  cases,  to  misdemeanors  no  less  than  to  felonies.    Indeed, 
the  examples  put  both  by  Hawkins  and  0.  B.  Comtns,  to  illustrate 
the  rule,  are  cases  of  misdemeanors.   It  is  clear,  also,  that  Haw- 
kins intended  to  apply  the  rule  as  well  to  the  case  where  the 
beginning  of  the  offence  is  in  one  county,  and  the  completion  of 
it  in  another,  as  to  the  case  where  the  entire  offence  is  both 
begun  and  completed  in  the  same  county;  for  the  very  first 
instance  put  by  him  in  illustration  of  the  general  rale,  is  that 
in  which  be  supposes  a  wound  to  be  given  in  one  county  and  death 
to  ensue  in  another ;  in  which  case,  as  he  says,  the  trial  could  not 
have  been  in  either  county,  by  the  common  law.   Upon  these 
authorities,  it  appears,  that  in  all  cases,  whether  of  felonies  or 
misdemeanors,  the  party  charged  can  only  be  tried  in  the  county 
where  the  offence  is  committed,  that  is,  where  the  offence  is  com- 
plete ;  and,  therefore,  in  the  present  case,  only  where  the  publi- 
cation took  place.     It  is,  indeed,  suggested  in  Mr.  Starkie's  valu- 
able work  on  Criminal  Pleading,  p.  25,  that  this  rule  has  not 
been  so  strictly  observed  in  misdemeanors  as  in  capital  cases ;  and 
he  cites  several  authorities  in  support  of  that  position.     In  all  of 
them,  however,  it  will  be  found  that  a  complete  indictable  offence 
was  committed  in  the  county  in  which  the  party  was.  tried.     In 
the  first  of  the  cases  cited  by  him,  Banhy*8  case,  1  Hale  P.  C. 
652,  Year  Book,  2  R.  3,  p.  10,  Danby  and  four  other  persons 
were  concerned  together  in  making  erasures  and  alterations  in 
several  parts  of  the  record  of  a  suit  against  one  Barret.     One  of 
them,  Mundres,  made  an  erasure  in  the  original  writ  in  London, 
the  rest  made  erasures  in  other  writs,  part  of  the  same  proceed- 
ings, in  Westminster.     They  were  all  tried  for  a  misprision  of 
felony ;  Mundres  in  London,  the  other  four  in  Middlesex.     The 
Judges  held,  that  the  whole  of  what  had  been  done  by  the  par- 
ties concerned,  made  one  entire  felony,  part  of  which  had  been 
committed  in  Westminster;  but  the  principal  part,  viz.  the  erasure 
of  the  original  writ,  in  London.     And  since  one  and  the  same 
felony  could  not  be  inquired  of  in  different  counties,  the  parties 
were  therefore  indicted  for  the  misprision  and  not  for  the  felony. 
It  is  clear  from  the  statement  of  this  case,  that  there  was  a  mis- 
prision in  each  county ;  a  complete  indictable  misdemeanor  had, 
therefore,  been  committed  in  each.     Mr.  Starkie  then  observes, 
^^  that  it  has  been  held,  that  a  man  who  has  been  guilty  of  a 
nuisance  in  one  county  to  the  damage  of  another  county,  might 
be  indicted  in  the  first,  or,  according  to  Hawkins,  in  either  county. 
The  cases  referred  to  are.  Lib.  Ass.  19  £dw.  8,  pi.  6,  Stamf.  P. 
C.  lib.  2,  p.  91.     It  appears  from  the  book  of  assize,  that  a  com- 
mission issued  to  certain  persons,  to  inquire  of  a  nuisance  in  the 
river  Ley,  which  runs  into   the  Thames,  which  nuisance  was 
caused  by  means  of  trenches  and  piles  made  in  the  river  Ley  for 
turning  the  water,  in  consequence  of  which  no  vessels  could  pass 
as  they  had  been  accustomed,  to  the  nuisance  of  the  city  of  Lon- 
don.    Now  here  the  nuisance  was  complete  in  the  county  where 
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the  piles  were  fixed  and  the  trenches  cut ;  and,  therefore,  in  that 
county  it  could  be  properly  inquired  into.  So,  also,  if  a  person 
in  the  county  of  A.  does  an  act  which  operates  as  a  nuisance  in 
the  county  of  B.  (as,  if  such  act  in  the  county  of  A.  were  to 
cause  a  river  to  overflow  in  the  county  of  B.,  or  to  divert  its  course 
in  the  county  of  B.),  he  may  be  properly  indicted  in  B.,  for  here 
he  has  been  guilty  of  a  nuisance,  and  committed  an  offence. 
There  is,  however,  no  authority  to  show,  that  if  a  person  were  to 
do  an  act  in  the  county  of  A.,  which  is  not  a  nuisance  there,  but 
which  operates  as  such  in  the  county  of  B.  alone,  he  might  be  tried 
for  a  nuisance  in  the  county  of  A.,  though  he  might  certainly  be 
tried  in  the  county  of  B.  To  apply  this  to  the  present  case,  the 
defendant  wrote  the  paper  in  Leicestershire.  That,  of  itself, 
was  not  an  offence,  and,  therefore,  he  could  not  be  tried  in  Leices- 
tershire ;  but  he  published  it  in  Middlesex ;  there,  consequently, 
the  trial  ought  to  be.  The  third  instance,  put  by  Mr.  Starkie, 
is  the  case  of  an  indictment  for  the  non-repair  of  a  bridge :  "  if 
A.,  by  reason  of  certain  land  in  the  county  of  B.,  is  bound  to 
repair  a  bridge  in  the  county  of  C. ;  if  the  bridge  be  in  decay,  he 
may  be  indicted  in  the  latter  county."  In  this  case,  the  injury 
arises  from  the  neglect  to  repair  the  bridge.  The  offence,  there- 
fore, is  committed  in  the  county  of  C,  in  which  the  bridge  is  situ- 
ated :  there,  consequently,  it  ought  to  be  tried ;  and  the  party 
liable  to  repair  could  not  be  tried  in  the  county  of  B.,  because 
the  injury  and  the  offence  was  not  in  that  county,  but  in  C.  So 
in  this  case,  the  injury  arises  from  the  publication,  and  not  from 
the  writing,  and  the  trial  should  be  in  the  county  in  which  the 
publication  was.  The  next  case  cited  is  that  of  Scott  and  Brett^ 
2  T.  R.  288.  That  was  an  action  for  penalties ;  the  usurious  con- 
tract was  made  in  London ;  the  lender  received  money,  as  the 
borrower's  agent,  in  Middlesex,  but  deducted  the  usurious  inter- 
est, on  accounting  for  the  receipts,  in  London ;  and  Ashhubst, 
J.,  held  that  the  action  was  properly  brought  in  London,  because 
the  usury  was  not  complete  until  the  account  was  settled,  and  the 
account  was  settled  in  London  ;  or,  in  other  words,  the  action  was 
properly  brought  where  the  offence  of  usury  was  complete.  Now, 
as  the  offence  of  libelling  was  not  complete  in  Leicestershire,  the 
defendant  could  not  be  there  tried.  In  the  case  of  Scott  v.  Brest^ 
AsHHURST,  J.,  indeed  intimated  an  opinion  that  the  action  might 
have  been  brought  either  in  London  or  Middlesex,  since,  if  the 
foundation  of  the  action  arose  in  two  counties,  the  plaintiff  may 
lay  the  venue  in  either.  Assuming  that  the  action  for  penalties 
may  be  brought  in  the  county  where  the  usurious  contract  took 
place,  although  the  offence  was  completied  in  another  county,  for 
which  there  seems  to  be  no  authority,  except  the  extrajudicial 
opinion  of  Ashhurst,  J.,  still  there  always  has  been  a  distinction 
in  this  respect  between  actions  and  indictments ;  and  although  in 
civil  cases  the  rule  is,  that  where  one  matter  in  one  county  is  de- 
pending upon  matter  in  another,  there  the  plaintiff  may  choose 
in  which  county  he  will  bring  his  action ;  yet,  in  all  criminal  oases, 
the  only  true  principle  is,  that  the  defendant  is  to  be  tried  in  that 


736]  S  Barnewall  &  Alderson.  423 

conntj,  and  in  that  only,  where  the  offence  is  complete.  Another 
case,  cited  in  Starkie,  is  the  case  of  an  indictment  for  a  conspiracy ; 
"An  indictment  for  a  conspiracy,"  he  says,  "may  be  tried  in  any. 
county  in  which  an  overt  act  has  been  committed,  in  pursuance 
of  the  original  illegal  combination  and  design;  as  in  the  case  of 
Hex  V.  Briaucj  4  East,  164,  where  several  conspired  upon  the  high 
seas  to  fabricate  false  vouchers,  to  defraud  certain  commissioners 
in  Middlesex,  and  in  consequence  those  vouchers  were  delivered 
by  innocent  persons,  their  agents  in  Middlesex.  The  Court  inti- 
mated an  opinion  that  the  offence  had  been  properly  tried  in  Mid- 
dlesex, in  analogy  to  the  case  of  treason,  which  offence  may  bQ 
tried  in  any  county  in  which  an  overt  act  has  been  committedt 
So  in  the  case  of  Hex  v.  Bowes^  4  East,  171,  referred  to  in  JRex 
T.  Brisacj  it  was  held  that  several  defendants  were  properly  con* 
victed  on  an  indictment  for  a  conspiracy,  although  no  actual  con* 
spiracy  had  been  proved  in  the  county  where  they  were  tried, 
and  though  the  overt  acts  of  some  of  the  conspirators  were  in 
other  counties.  The  principle  upon  which  those  cases  were  de- 
termined is  very  consistent  with,  and  illustrative  of,  the  truth  of 
the  doctrine,  that  in  a  criminal  case  the  trial  must  be  in  the 
county  where  the  offence  is  completed ;  for  the  delivery  of  the 
false  vouchers,  in  the  first  case,  by  agents,  who  were  ignorant  of 
their  contents,  was  a  delivery  by  the  principals :  it  was  consi- 
dered as  much  their  act,  as  if  it  had  been  done  by  their  hands, 
Now,  this  act  so  done  by  them,  proved  their  conspiring  mind  in 
Middlesex :  the  conspiracy  continued  there,  consequently  they 
were  properly  tried  for  the  conspiracy  in  Middlesex.  Conspira-^ 
tors  may  undoubtedly  be  tried  for  a  conspiracy,  either  in  the 
county  where  the  conspiracy  originated,  or  in  the  county  where 
the  conspiracy  is  proved  to  have  been  continued  and  carried  into 
execution.  The  defendants  therefore,  in  the  two  oases  cited  by  Mr* 
Starkie,  were  properly  tried  in  Middlesex,  because  their  offence 
was  complete  in  that  county.  Upon  the  same  principle,  the 
trial  proceeded  in  the  case  of  Bex  v.  Bowes.  In  that  case,  there 
was  no  attempt  made  to  prove  an  actual  conspiracy  in  Middle- 
sex embracing  all  the  several  conspirators,  and  the  individual 
actings  of  some  of  the  conspirators  were  wholly  confined  to  other 
counties  than  Middlesex ;  but  the  conspiracy  having  been  proved 
as  against  all  from  the  community  of  criminal  purpose,  and  by 
their  joint  co-operation  in  forwarding  the  objects  of  it  in  differ- 
ent places  and  counties,  the  locality  required  for  the  purpose  of 
trial  was  holden  to  be  satisfied  by  overt  acta  done  by  some  of 
them,  in  prosecution  of  the  conspiracy  in  the  county  where  the 
trial  was  had.(a)  Now,  here  the  acts  of  a  part  of  the  conspira- 
tors, done  in  pursuance  of  a  conspiracy,  are  the  acts  of  all  the 
persons  engaged  in  that  conspiracy,  whether  present  or  absent 
when  such  acts  are  committed.  If  the  crime  admitted  of  acces- 
saries, those  only  would  be  liable  as  principals  who  were  present 
at  the  time  of  the  commission  of  the  overt  acts ;  but  in  the  case 

(a)  See  4  East,  171. 
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of  conspiracy,  as  also  in  the  case  of  treason,  there  are  no  acces- 
saries, all  are  principals ;  the  acts  of  some  of  the  conspirators,  in 
•pursuance  of  the  joint  illegal  design,  are,  in  consideration  of 
law,  absolutely  and  essentially  the  acts  of  the  whole  set.  The 
overt  acts  done  by  some  of  the  party  in  one  county,  while  the 
rest  may  have  been  absent  in  another  county,  prove  the  continu- 
ance of  the  conspiracy  in  the  county  where  the  overt  acts  were 
committed.  In  that  county,  therefore,  the  whole  band  of  con- 
spirators may  be  tried ;  for  although  absent,  they  are  as  strictly 
responsible  in  point  of  law,  and  in  point  of  common  sense,  for  all 
the  acts  of  any  of  the  set  done  in  pursuance  of  the  joint  con- 
spiracy, as  if  they  had  been  present,  and  had  themselves  com- 
mitted the  overt  acts.  When  once  the  defendants  are  proved  to 
be  connected  with  each  other  in  one  illegal  purpose  (no  matter 
by  what  medium  of  proof,  whether  by  proof  of  their  meeting  to- 
gether at  the  formation  of  the  original  conspiracy,  or  by  proof 
of  overt  acts  done  by  each  of  them  separately,  at  difierent  times, 
and  in  different  counties,  but  all  of  those  overt  acts  co-operating 
for  one  common  end,  and  promoting  one  general  object),  they 
thenceforth  share  a  community  of  criminal  purpose,  and  they  are 
all  alike  responsible  for  the  separate  actings  of  each  other,  in 
whatever  county  such  illegal  actings  may  be.  And  the  Court  of 
King's  Bench,  so  far  from  making  a  distinction  in  favour  of  the 
case  before  them,  as  being  a  case  of  misdemeanor,  expressly  de- 
termined it,  from  analogy,  to  the  case  of  treason.  '^  There 
seems  to  be  no  reason,"  they  said  (p.  171),  "why  the  crime  of 
conspiracy,  amounting  only  to  a  misdemeanor,  may  not  be  tried, 
wherever  one  distinct  overt  act  of  conspiracy  is  in  fact  committed, 
as  well  as  the  crime  of  high  treason,  in  compassing  the  king's 
death,  or  in  conspiring  to  levy  war."  The  defendants,  there- 
fore, in  the  two  cases  cited  by  Mr.  Starkie,  were  properly  tried 
in  Middlesex,  because  their  offence  was  complete  in  that  county. 
It  may  perhaps  be  argued,  that  if  the  defendant  did  not  pub* 
lish  the  libel  in  Leicestershire,  he  at  least  caused  in  Leicester- 
shire the  letter  to  be  published  elsewhere,  and  that  such  causing 
being  of  itself  criminal,  and  having  been  in  Leicestershire,  the 
defendant  might  properly  be  tried  there  for  such  criminal  act, 
and  that  the  verdict  may  on  this  ground  be  supported.  Now 
first,  in  point  of  fact,  there  was  no  proof  of  this  causing  having 
been  in  Leicestershire,  for  the  writing  was  not  a  causing  to  be 
published,  and  if  the  envelope,  which  accompanied  the  letter,  is 
insisted  on  as  the  supposed  causing,  there  was  no  evidence  of 
this  envelope  having  been  written  in  Leicestershire ;  for  it  had 
no  date  either  of  time  or  place.  The  argument  is,  however,  in- 
consistent with  the  plain  and  obvious  construction  of  the  aver- 
ment in  the  information.  The  averment  is,  that  the  defendant, 
at  Loughborough,  in  the  county  of  Leicester,  unlawfully  and 
maliciously  did  compose,  write,  and  publish,  and  cause  to  be  com- 
posed, written,  and  published,  a  certain  libel,  &c.,  &c.  Now  the 
plain  meaning  of  the  averment  is,  that  all  this  was  done  in  Lei- 
cestershire ;  namely,  that  he  published  it  in  Leicestershire,  and 
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caused  in  Leicestershire  the  paper  to  be  published  in  Leicester- 
shire. The  meaning  of  the  averment  cannot  be,  that  he  caused 
in  Leicestershire  the  publication  to  be  elsewhere,  for  the  infor- 
mation would  be  inconsistent  with  itself,  if  it  were  construed  to 
say  in  one  part  of  the  averment  that  the  publication  was  in  Lei- 
cestershire, and  in  another  part  to  say  that  it  was  elsewhere. 
That  this  is  the  correct  construction  seems  to  be  established  by 
what  the  Judges  said  in  the  case  of  the  Seven  Bishops,  12  Howell, 
St.  Tr.  238,  on  the  subject  of  the  averment  in  that  case,  which 
was  nearly  the  same  as  in  this  information.  The  information,  in 
that  case,  stated  that  the  defendants,  ^'apud  Westmonasterium, 
in  comitatu  Middlesexise,  illicite,  malitiose,  &c.,  fabricaverunt, 
composuerunt,  et  scripserunt,  et  fabricari,  componi,  et  scribi, 
causa verunt,  et  eundem  falsum,  &c.,  libellum,  manibus  suis  res- 
pective subscriptum,  die  et  anno  et  loco  ultimo  mentionatis,  pub- 
licaverunt,  et  publicari  causaverunt."  It  was  insisted  for  the 
crown,  that  if  there  was  not  actual  proof  of  publication  by  the 
bishops  in  Middlesex,  that  at  least  there  was  a  causing  by  the 
bishops  to  be  published  there ;  but,  after  much  argument  the 
Chief  Justice  said,  "  that  the  information  was  for  writing,  com- 
posing, and  publishing,  and  causing  to  be  published,  and  all  this 
is  laid  in  Middlesex/'  So,  in  this  information,  the  venue  in 
Leicestershire  applies  to  every  part  of  the  averment.  The 
meaning  of  it  is,  not  that  he  caused  in  Leicestershire  the  publi- 
cation of  it  to  be  elsewhere,  but  that  he  caused  the  publication 
of  it  to  be  in  Leicestershire.  Another  answer  to  such  an  argu- 
ment is  the  following,  which  seems  to  be  decisive.  If  the  de- 
fendant has  caused  or  procured  in  Leicestershire  a  libel  to  be 
published  in  Middlesex,  he  has  done  an  act,  which,  if  the  charge 
amounted  to  felony,  would  make  him  an  accessary.  But  this  is 
the  case  of  a  misdemeanor,  and  in  misdemeanors  there  are  no 
accessaries ;  consequently  the  defendant  could  only  be  tried  as 
principal,  that  is,  for  publishing  the  libel,  and  not  for  causing  or 
procuring  it  to  be  published.  And  as  principal  he  could  only  be 
tried  in  that  county,  where  the  fact  of  the  publication  took  place. 
In  Gawen  v.  Sussee  and  Gibbes^  Dyer,  38  a,  a  question  arose 
as  to  the  proper  place  for  the  trial  of  an  appeal  of  robbery  against 
accessaries.  In  p.  39  a,  it  is  said,  '^  If  a  man  procure  or  com- 
mand one  to  do  a  trespass  in  another  county,  the  action  shall  be 
brought  against  the  commander  or  procurer,  where  the  fact  was 
committed,  because  there  all  are  principals."  And  in  page  40  a, 
two  of  the  Judges  said,  '^  There  is  a  difference  where  an  act 
grows  and  tends  to  a  felony,  and  where  only  a  trespass,  as  to  the 
nature  of  the  action ;  for  in  the  first  case,  if  an  abetting  or  pro- 
curing be  in  one  place,  and  the  act  be  done  in  another  county, 
the  accessary  is  guilty,  but  that  is  where  his  procuring  was ;  but 
in  the  other  case  he  is  no  accessary,  but  all  are  principals  in 
trespass :  and,  therefore,  although  the  command  was  in  one  coun- 
ty, and  the  trespass  in  another,  yet  all  are  principals  where  the 
act  was  done.'*  This  doctrine,  so  applied  to  the  case  of  a  tres- 
pass, in  which  there  are  no  accessaries,  is  equally  applicable  to 
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the  case  of  a  misdemeanor,  which,  like  trespass,  does  not  admit 
of  accessaries,  but  involves  all  as  principals.  The  same  principle 
might  be  illustrated  by  the  rule  as  to  the  place  of  trial  in  cases 
of  treason,  in  which  also  there  are  no  accessaries.  If  the  offence 
of  libelling  admitted  of  accessaries,  the  defendant  would  be  guilty, 
as  accessary,  in  causing  the  letter  to  be  published,  and  if  that 
causing  were  in  Leicestershire  he  might  there  be  tried ;  but,  in- 
asmuch as  he  is  only  amenable  as  principal,  he  ought  to  be  tried 
in  that  county  where  the  publication  took  place,  that  is,  where 
the  principal  offence  was  committed.  In  the  case  of  Rex  v. 
Johnson,  7  East,  65,  the  defendant  was  tried  in  Middlesex,  where 
the  libel  was  published  by  his  procurement ;  and  Lord  Ellen- 
BOROUGH,  in  that  case,  said,  '^  Here  there  is  no  question  of  the  fact 
of  publication  by  Mr.  Gobbett,  in  Middlesex,  of  that  which  is  admit- 
ted to  be  a  libel ;  and  the  only  question  is,  whether  the  defend- 
ant was  accessary  to  that  publication ;  for  one  who  procures 
another  to  publish  a  libel,  is,  no  doubt,  guilty  of  the  publication, 
in  whatever  county  it  is,  in  fact,  published  in  consequence  of  his 
procurement."  In  the  case,  also,  of  Hex  v.  Coombes,  1  Leachy 
Gr.  L.  432,  it  was  held,  that  a  person,  who,  as  he  was  standing 
upon  the  shore,  shot  a  man  upon  the  high  seas,  was  guilty  of  the 
offence  upon  the  high  seas ;  for,  as  Mr.  otarkie  says,  after  stating 
the  case  (p.  21),  the  offence  was  committed  where  the  death  hap- 
pened for  rather  where  the  wound  was  inflicted),  and  not  at  the 
place  wnence  the  cause  of  the  death  proceeded.  For  these  rea- 
sons, whether  the  charge  be  publishing  or  causing  to  be  published, 
the  defendant  could  only  be  tried  legally  in  that  county,  in  which 
the  libel  was  actually  published. 

Thirdly.  There  was  no  proof  of  the  publication  of  the  libel 
in  Leicestershire.  The  facts  proved  were  these :  the  libel  was 
dated,  Kirby  Park,  22d  August ;  the  defendant  was  seen  on  horse- 
back, by  a  toll-gate  keeper,  near  Kirby  Park,  which  is  in  Leicester- 
shire, on  the  22d,  and  on  the  23d  of  August.  The  letter  was 
received  by  Brookes,  together  with  an  envelope,  open,  from 
Mr.  Bickersteth ;  the  direction  on  the  envelope  is  not  known, 
but  in  the  envelope  was  writing  of  the  defendant,  requesting 
Mr.  Bickersteth  to  pass  the  letter  to  Brookes  for  publication ; 
in  consequence  of  wmch,  Brookes  published  it  in  the  newspapers. 
Here  is  no  proof  of  a  publication  in  Leicestershire ;  no  proof  of 
the  contents  of  the  letter  having  been  there  divulged  or  made 
known.  There  is  no  proof  whatever  of  the  letter  having  ever 
been  seen  in  Leicestershire.  The  first  publication  that  appears 
on  this  evidence,  was  in  Middlesex ;  there  it  was  first  found  in  a 
state  of  publication.  Brookes  received  it  from  Bickersteth,  so 
that  Bickersteth  is  the  first  person  who  is  proved  to  have  had  it 
in  his  possession,  from  the  time  that  it  first  passed  from  the  hands 
of  the  defendant.  It  cannot  be  presumed,  without  proof,  that 
Bickersteth  received  the  letter  from  the  hands  of  the  defendant 
in  Leicestershire.  A  fact  cannot  be  presumed,  either  in  good 
sense  or  in  law,  without  some  fact  as  a  groundwork,  from  which 
the  inference  may  be  reasonably  and  fairly  drawn.     So  far  from 
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there  being  any  ground   to    suppose  that   Bickersteth  was  in 
Leicestershire,  the  presumption  is  the  reverse  ;  for  the  envelope 
contained  directions  to  Bickersteth  to  pass  the  letter  on  to  Brookes ; 
from  which  it  is  clear,  that  Bickersteth  could  not  have  received 
it  from  the  defendant ;  for,  in  that  case,  the  written  directions  in 
the  envelope  would  have  been  wholly  unnecessary.     Nor  can  it  be 
presumed,  that,  because  the  letter  was  opened  in  Middlesex,  it 
must  have  been  delivered  open  in  Leicestershire.    Admitting,  for 
the  purpose  of  the  argument,  that  the  letter,  by  some  means  or 
other,  was  transmitted  to  Mr.  Bickersteth  from  Leicestershire 
(not  that  there  is  any  proof  of  its  having  been  so  transmitted), 
the  presumption  is,  that  it  was  not  transmitted  open,  for  the  cir- 
cumstance of  an  order  being  given  to  Brookes,  who  was  in  Middle- 
sex, to  publish  the  letter,  shows,  that  Middlesex  was  the  first 
place  in  which  a  publication  was  intended.     If  the  letter  enclosed 
m  the  envelope  was  sent  by  a  servant,  it  would  be  sent  sealed ; 
if  by  the  post,  it  woulji  also  be  sent  sealed ;  that  is  the  ordinary, 
universal  practice,  and  it  could  be  otherwise  only  by  accident ; 
and  if  the  jury  are  to  presume  anything,  they  ought  to  presume 
what  is  most  usual,  and  according  to  the  common  experience  and 
practice  of  mankind,  and  not  what  is  singular,  and  out  of  the 
range  of  probability.     If  the  letter  had  been  sent  hj  the  post, 
that  would  not  have  been  a  publication  in  Leicestershire.     For, 
suppose  a  person  were  to  write  a  letter  to  a  friend,  containing  a 
libel,  and  put  it  into  the  post  in  the  county  of  Leicester ;  if  this 
be  a  publication,  the  offence  is  complete,  and  at  that  moment  the 
writer  is  liable  to  be  indicted ;  suppose,  however,  that  the  writer, 
anxious  to  recover  the  letter  before  its  contents  are  known,  and 
apprehensive  of  the  consequences  of  discovery,  were  instantly  to 
set  off  and  arrive  before  the  delivery  of  the  letter,  and  were  to 
reclaim  it  from  the  person  to  whom  it  was  addressed,  and  were 
to  receive  it  back  again  before  it  was  opened ;  now,  if  after  this 
he  should  be  indicted,  and  the  contents  of  the  letter  should  be 
proved  by  one  who  had  clandestinely  perused  it  before  it  was  put 
into  the  post,  would  it  not  be  against  all  good  sense  to  contend 
that  under  such  circumstances  there  haa  been  a  publication  ? 
And,  for  the  same  reason,  if  the  letter  had  been  delivered  to  a 
servant  in  Leicestershire  for  the  purpose  of  being  published  in 
Middlesex,  that  would  not  be  a  publication  in  Leicestershire. 
But  there  is  no  necessity  for  arguing  this  point ;  for  there  was 
no  evidence  of  either  fact,  nor  is  there  any  evidence  that  the 
letter  passed  out  of  the  defendant's  hands  in  Leicestershire.     It 
was  proved,  indeed,  that  he  was  seen  in  Leicestershire  on  the 
22d  of  August,  the  day  on  which  the  letter  bore  date,  riding 
near  Kirby  Park,  and  seen  once  on  horseback  also  on  the  23d ; 
but  it  is  not,  therefore,  to  be  presumed  against  a  party  charged 
with  an  offence,  that  he  continued  for  the  whole  of  those  days  in 
Leicestershire,  in  order  to  raise  another  presumption,  that  on 
one  of  those  days  the  letter  passed  out  of  his  hands  in  Leicester- 
shire.    That  would  be  contrary  to  the  principle  of  the  English 
law,  by  which  the  presumption  is  always  in  favour  of  innocence, 
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until  guilt  be  proved.  It  would  be  contrary,  also,  to  another 
principle,  which  is,  that  in  a  criminal  case  a  fact  is  not  to  be 
presumed,  if  such  a  presumption  would  contravene  the  presump* 
tion  of  innocence.  Thus,  in  civil  cases,  it  is  usual  to  presume, 
that  the  life  of  an  individual  continues,  until  his  death  is  proved; 
but  this  presumption  cannot  be  made  in  a  criminal  case,  where 
the  consequence  of  such  presumption  would  be  to  impute  guilt 
to  the  defendant.  The  Seven  Bishops'  case  bears  strongly 
upon  this  part  of  the  case.  It  was  there  proved  that  the  arch- 
bishop and  bishops  were  at  the  council  table.  It  was  proved, 
also,  that  the  petition,  which  was  charged  against  them  as  a 
libel,  had  been  before  that  time  signed  by  them,  and  that  the 
petition  was  seen  in  the  hands  of  the  king  in  their  presence. 
The  counsel  for  the  bishops  insisted  that  there  was  no  proof  of 
the  defendants*  having  delivered  the  petition  to  the  king  in  Mid- 
dlesex, in  other  words,  that  there  was  no  proof  of  a  publication 
in  that  county :  just  as  it  is  insisted  in  this  case  that  there  was 
no  proof  of  the  defendant  having  delivered  the  letter  in  question 
to  any  person  in  the  county  of  Leicester.  The  counsel  for  the 
prosecution  there  contended,  on  the  other  side,  that  the  jury 
ought,  under  the  circumstances,  to  presume  that  the  petition, 
which  at  one  time  had  been  in  the  hands  of  the  bishops  for  their 
signatures,  had  passed  from  them  into  the  hands  of  the  king  at 
the  council  table.  But  the  Lord  Chief  Justice,  and  Halloway 
and  Powell,  Justices,  said,  they  would  not  allow  the  jury  to 
guess  or  conjecture ;  they  would  presimie  in  favour  of  innocence 
that  the  bishops  had  not  delivered  the  petition  to  the  king,  until 
the  contrary  was  proved.  So,  in  the  present  case,  it  ought  to 
be  presumed,  untU  the  contrary  is  shown,  that  the  libel  in  ques- 
tion was  not  delivered  by  the  defendant  in  Leicestershire ;  in 
other  words,  that  there  was  not  any  publication  proved  in  that 
county. 

Abbott,  C.  J.  We  are  most  anxious,  where  any  doubt  as  to 
the  propriety  of  a  verdict  in  a  criminal  case  is  suggested,  that  the 
question  should  receive  the  fullest  consideration  ;  and  we  there- 
fore think  that  in  this  case  the  defendant  should  have  a  rule  to 
show  cause. 

The  Attorney  and  Solicitor-General  now  showed  cause.  The 
writing  and  composing  a  libel  with  a  criminal  intent,  is  an  o£fenc6 
by  the  law  of  England,  although  it  be  not  published.  Secondly, 
admitting  the  publication  to  be  part  of  the  offence  charged  in  this 
information,  still  the  composing  and  writing  are  other  parts  of  the 
offence,  and  the  venue  may  be  laid  in  the  county  where  any  part 
of  the  offence  was  committed.  Thirdly,  there  was  suflScieut  evi- 
dence of  a  publication. 

That  the  writing  and  composing  a  libel  with  a  malicious  intent, 
whether  the  libel  be  published,  or  whether  the  publication  be  in- 
tercepted, is  an  offence  punishable  by  the  law  of  England,  is  es- 
tablished by  a  current  of  authorities  upon  the  very  point,  as  well 
as  by  the  rules  of  law  that  apply  to  offences  which  bear  the 
strongest  analogy  to  the  offence  of  libelling.     In  Lamb's  case, 
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9  Rep.  59,  it  was  expressly  resolved,  that  the  contriver,  the  pro- 
curer, and  the  publisher  of  a  libel,  were  guilty  of  distinct  of- 
fences ;  and  from  the  report  of  that  case  in  Moore,  813,  it 
appears  to  have  been  held  that  the  mere  writer  of  a  libel  was  the 
contriver.  This  is,  therefore,  an  authority  to  show  that  the 
writer  of  a  libel  is  guilty  of  a  distinct  offence ;  and  3  Inst.  174, 
and  the  cases  there  cited,  are  in  support  of  the  same  doctrine. 
This  case  is  there  stated.  Adam  de  Bavensworth  w^  indicted 
for  the  making  of  a  libel  in  writing,  in  the  French  tongue,  against 
Richard  of  Snowshall,  calling  him  therein  "  Roy  de  Raveners," 
&c. ;  whereupon  he,  being  arraigned,  pleaded  thereunto  not  guilty, 
and  was  found  guilty,  as  by  the  record  appeareth.  Lord  Coke 
then  adds,  ^^  So  as  a  libeller,  or  a  publisher  of  a  libel,  committeth 
a  public  offence,  and  may  be  indicted  therefore  at  the  common 
law ;"  it  was  therefore  the  opinion  of  Lord  Coke,  that  the  maker 
of  a  libel,  as  well  as  the  publisher,  was  guilty  of  an  offence.  He 
then  states  the  case  of  John  de  Northampton,  who  wrote  a  letter 
to  John  de  Ferrers,  one  of  the  king's  counsel,  containing  slander- 
ous matter  respecting  the  conduct  of  the  Judges  of  the  Court, 
which  said  John,  being  called,  confessed  the  said  letter  to  be  writ- 
ten with  his  own  proper  hand.  Et  quia  praedictus  Johannes  cog- 
novit dictam  literam  per  se  scriptam  Roberto  de  Ferrers,  qui  est 
de  concilio  regis,  quse  litera  continet  in  se  nullam  veritatem ; 
praBtextu  cujus  dominus  rex  erga  curiam  et  justiciaros  sues  hie  in 
casu  habere  possit  indignationem,  quod  esset  in  scandalum  justic' 
et  curiae.  Ideo  dictus  Johannes  committitur  maresc',  et  postea 
invenit  6  manucaptores  pro  bono  gestu.  In  this  case,  judgment 
was  pronounced  against  the  defendant,  who  acknowledged  only, 
that  he  had  written  the  letter,  but  not  that  he  had  published  it. 
That  case,  therefore,  is  another  authority  to  show,  that  the  writing 
of  a  libel,  without  publishing,  is  an  offence  by  the  law  of  England. 
In  Rex  V.  Painey  5  Mod.  163,  the  information  charged  the  defend- 
ant as  the  composer,  author,  and  publisher  of  a  libel.  It  appeared, 
that  the  defendant  wrote  the  libel,  it  being  dictated  to  him  by 
another ;  he  afterwards  put  it  into  his  study,  and,  by  mistake,  de- 
livered it,  instead  of  another  paper,  to  one  Brereton,  who  trans- 
mitted it  to  the  mayor  of  Bristol.  The  defendant,  Paine,  was 
afterwards  examined  by  the  mayor,  and  confessed  that  he  torote 
the  libel,  but  stated  that  he  did  neither  compose  or  publish  it,  but 
merely  delivered  it,  instead  of  another  paper,  to  Brereton  ;  but 
it  was  proved  by  his  servant,  that  he  sent  him  to  his  study  for  a 
writing,  and  that  he  not  bringing  the  paper,  sent  for  the  defend- 
ant, fetched  it  himself,  and  being  in  a  room  only  with  Dr.  Iloyle, 
the  libel  was  repeated,  but  he  could  not  tell  by  whom  ;  but  he  re- 
membered the  first  verse.  The  jury  found  a  special  verdict,  that 
a  certain  person,  to  them  unknown,  did  pronounce,  dictate,  and 
repeat  the  words  contained  in  the  libel  which  the  defendant  did 
write  ;  and  that  if  that  will  make  him  guilty  of  composing  and 
making  the  libel,  then  they  find  him  guilty ;  and  as  to  the  publi- 
cation thereof,  they  find  him  not  guilty.  The  Court,  after  argu- 
menty  are  reported  to  have  said,  ^^  That  the  making  of  a  libel  is 
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an  offence,  though  never  published  ;  and  if  one  dictate  and  another 
write,  both  are  guilty  of  making  it."  It  does  not  appear,  indeed, 
that  any  judgment  was  ever  pronounced  in  the  case,  yet  the  Court 
were  clearly  of  opinion,  that  the  defendant,  by  merely  writing  a 
libel  dictated  by  another,  had  been  guilty  of  an  offence.  Indeed, 
it  is  assumed,  in  the  argument  of  counsel  and  of  the  Court,  that 
the  person  who  makes  a  libel,  is  guilty  of  an  indictable  offence  ; 
and  the  only  question  debated  was,  whether  the  bare  transcribing 
was  an  offence.  The  case  of  Hex  v.  Beare^  1  Ld.  Raym.  414, 
S.  C.  3  Salk.  226,  was  decided  within  three  years  after  that  of 
Rez  V.  Paine.  The  indictment  there  charged,  that  the  defend- 
ant composed,  made,  wrote,  and  industriously  collected,  many 
false  and  scandalous  libels,  one  of  which  was  set  out.  The  jury 
found  the  defendant  guilty  as  to  the  writing  and  collecting,  and 
as  to  everything  else,  not  guilty ;  and  the  Court  held,  that  the 
barely  writing  and  collecting  was  criminal,  and  judgment  wag 
pronounced  for  the  Crown.  That  case,  therefore,  is  a  direct  au- 
thority, that  the  writing  with  a  calumnious  intent  is,  in  itself,  an 
offence,  although  there  be  no  publication.  It  appears  to  have 
been  conceded,  in  argument,  that  the  contriver  and  maker  of  a 
libel  were  guilty  of  an  offence ;  but  the  point  argued  was,  that 
the  mere  writing  of  a  libel,  by  a  person  who  was  not  the  au- 
thor of  the  libel,  was  not  an  offence.  It  is  to  be  observed, 
too,  that  there  being  a  special  verdict,  the  defendant  might 
have  taken  the  opinion  of  a  court  of  error.  The  judgment  of 
Lord  C.  J.  Holt  has  been  already  fully  stated  and  commented 
on ;  and  it  has  been  said,  that  the  authorities  referred  to  from 
the  civil  law,  do  not  establish  the  doctrine  in  support  of  which 
they  were  cited.  It  is  to  be  observed,  however,  that  the  passages 
cited  from  Justinian's  Institutes,  and  from  the  pandects,  are  in 
the  disjunctive ;  "  Scripserit,  composuerit,  ediderit,  dolove  malo 
fecerit  quo  quid  eorum  fieret."  Each  of  the  acts  are  put  as  a 
distinct  offence,  and  they  therefore  bear  out  the  proposition,  that 
by  the  civil  law,  the  writing  of  a  libel,  the  composing  of  a  libel, 
and  the  publishing  of  a  libel,  are  distinct  and  separate  offences ; 
and  Vinnius,  in  his  Commentaries  on  the  Institutes,  Lib.  4,  tit. 
4,  De  Injuriis,  lays  it  down,  "  Quippe  utrumque  flagitiosum  esse, 
et  componere  famosum  libellum,  et  publicare.  The  current  of 
authority  in  our  law  does  not  stop  with  Rex  v.  Beare,  for  the 
same  doctrine  was  afterwards  laid  down  in  Rex  v.  Knelly  1  Bar- 
nardiston's  Reports,  805.  The  information  charged,  that  the 
defendant  printed  and  published  a  libel  in  Mist's  Weekly  JournaL 
It  was  proved,  that  the  defendant  was  a  printer's  servant,  and 
his  business  was  to  prepare  the  type  for  printing  off,  which  busi- 
ness was  called  composing  for  the  press ;  that  the  defendant  and 
another  composed,  together,  the  libel  in  question,  taking  the 
alternate  columns.  For  the  defendant,  it  was  objected,  first, 
that  since  he  took  a  distinct  part,  that  which  he  composed  could 
not  bear  the  construction  put  upon  the  whole ;  and,  secondly, 
that  since  he  composed  only,  he  could  not  be  found  guilty  of  the 
printing  wherewith  he  was  charged.     It  was  answered,  that,  in 
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misdemeanors,  an  accessary  in  part  is  a  principal  in  the  whole ; 
and,  therefore,  as  the  defendant  assisted  in  the  composing,  a  cir- 
cumstance essential  to  the  printing,  he,  by  that  act,  made  him- 
self concerned  in  the  whole ;  that  composing  was  taking  a  copy 
in  types,  which  would  make  the  defendant  a  publisher ;  since  it 
had  often  been  determined,  that  the  taking  of  a  copy  of  a  libel 
was  an  act  of  publication.  But  Lord  C.  J.  Raymond  directed 
the  jury  to  acquit  the  defendant  of  the  publication ;  and,  if  they 
belieyed  the  evidence,  to  find  him  guilty  of  the  printing,  which 
they  did  accordingly ;  afterwards,  he  was  sentenced  to  stand  in 
the  pillory  twice,  and  to  be  kept  to  hard  labour  for  the  space  of 
mx  months.  Serjeant  Hawkins  was  counsel  for  the  defendant ; 
and  if  any  doubt  had  been  entertained,  as  to  the  propriety  of 
the  judgment,  the  question  was  upon  the  record,  and  the  de- 
fendant might  have  had  a  writ  of  error.  This  is  an  authority, 
therefore,  to  show,  that  the  person  who  merely  puts  the  type  to- 
gether, for  the  purpose  of  printing,  is  guilty  of  an  offence.  It 
was  assumed,  in  all  these  cases,  that  the  author  of  a  libel  was 
guilty  of  an  offence ;  and  the  point  decided  was,  that  the  tran- 
scriber was  also  guilty  of  an  offence.  Admitting,  therefore,  that 
the  defendant  did  not  publish  the  libel  in  the  county  of  Leices- ' 
ter,  still  he  is  guilty  of  the  writing  and  composing  it  there,  with 
the  intent  charged  in  the  indictment;  and  the  several  authorities 
cited  are  sufficient  to  show,  that  that  is  an  offence  by  the  laws  of 
England.  The  form  of  the  precedents  of  indictments  for  libels 
affords  a  strong  argument  in  support  of  the  doctrine,  that  the 
writing  of  a  libel  is  per  se  an  offence ;  for  the  usual  form  is,  that 
the  defendant  composed,  wrote,  and  published.  Now  it  is  ad- 
mitted, that  the  publishing  a  libel  is  an  offence ;  and  if  so,  if 
writing  and  composing  be  innocent,  there  can  be  no  reason  for 
mtroducing  those  terms  into  every  information  and  indictment 
And  if  the  writing  of  a  libel  be  a  distinct  offence,  then,  in  order 
to  convict  the  defendant  of  that  offence,  the  venue  must  necessa- 
rUy  be  laid  in  the  county  where  the  libel  was  written.  The 
Seven  Bishops'  Case  is  a  strong  authority  upon  that  point. 
There  the  writing  was  in  Surrey,  and  it  was  therefore  held,  that 
the  defendants  could  not  be  found  guilty  of  that  part  of  the 
offence  in  the  county  of  Middlesex;  but  the  counsel  and  the 
Judges  seemed  to  be  clearly  of  opinion,  that  if  the  writing  had 
been  in  Middlesex,  that  would  have  satisfied  the  charge  against 
the  defendants.  The  writing  was  in  Surrey,  and  the  evidence 
was  that  some  of  the  bishops  had,  in  Middlesex,  acknowledged 
it  to  be  their  writing.  And  Mr.  Justice  Powell  says  to  the  at- 
tomey-general,(a)  "What  say  you  to  the  first  part?  you  have 
not  proved  that  it  was  written  in  Middlesex."  That  was  the  ob- 
jection :  he  says,  you  have  failed  to  prove  that,  and  on  the  con- 
trary the  evidence  shows  it  was  written  in  Surrey.  No  man  can 
contend,  that  because  it  is  shown  that  a  defendant  wrote  in  the 
county  of  A.,  and  acknowledged  it,  in  the  county  of  B.,  to  be 

(a)  12  HoweU's  SUte  Trials,  881. 
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his  handwriting,  it  is  proved  that  it  was  written  in  the  county 
of  A.  And,  in  answer  to  an  argument  of  the  attorney-general,(a) 
Mr.  Justice  Powell  says,  "Do  you  think,  Mr.  Attorney,  that 
writing  in  one  county  is  such  a  continued  act,  that  he  may 
be  said  to  write  it  in  another  county?"  and  the  result  of  Mr. 
Justice  Powell's  observations  is  this :  The  evidence  showed  that 
the  petition  was  written  in  the  county  of  Surrey.  In  that 
county,  therefore,  the  writing  was  completed ;  and  as  the  prose- 
cutor did  not  show  any  publication  in  the  county  of  Middlesex, 
where  the  venue  was  lai^  he  failed  in  proving  any  part  of  the 
offence  charged  in  that  county.  And  afterwards,  in  answer  to 
an  argument  of  the  recorder,  that,  supposing  a  party  who  had 
written  a  scandalous  letter  to  a  person  at  Exeter,  were  to  ac- 
knowledge, at  Exeter,  the  letter  to  be  his  handwriting,  that 
would  be  evidence  of  a  publication ;  Mr.  Justice  Powell  says, 
"But  is  that  any  evidence  where  it  was  written;  or,  if  it  be  not 
proved  that  it  was  received  at  Exeter,  would  that  be  a  proof  of 
a  publication  at  Exeter  V*  that  is,  owning  the  handwriting  in 
Middlesex,  is  no  proof  either  of  the  paper  having  been  written, 
or  of  its  havinjg  been  published  by  the  party  Jn  that  county. 
The  case  of  the  Seven  Bishops  is  therefore  an  authority  to  show, 
not  that  publication  is  necessary  to  constitute  the  offence  of 
libelling,  but  that  if  the  indictment  charge  the  writing  in  the 
county  of  A.,  the  offence,  i.  e.  the  writing,  must  be  proved  to 
have  been  done  there.  The  case  of  the  King  v.  Tutchiuy  14 
HowelFs  State  Trials,  1129,  is  in  confirmation  of  the  doctrine, 
that  writing  a  libel  is,  per  se,  an  offence,  for  there  the  defendant 
was  found  guilty  of  the  composing  and  publishing,  but  acquitted 
of  the  writing  in  London.  This  rule  of  law  is  not  confined  to 
the  offence  of  libelling,  but  applies  to  the  offence  of  forgery,  which 
bears  the  strongest  analogy  to  that  of  libelling;  forgery  is  the  false 
making  of  a  written  instrument  with  intent  to  defraud.  The 
intent  to  defraud  is  usually  shown  by  proving  a  publication  or 
uttering  of  the  instrument :  it  may,  however,  be  proved  by  other 
evidence,  and  when  it  is  so  proved,  the  forgery  of  an  instrument 
is  a  sufficient  completion  of  the  offence  before  publication.  In 
Elliott's  case,  2  East,  P.  C.  951,  the  fact  of  the  forgery  was 
brought  home  to  the  prisoner,  although  the  note  was  never  pub- 
lished, it  having  been  found  in  his  possession  at  the  time  when  he 
was  seized.  No  objection  was  taken  to  the  conviction  on  that 
ground,  there  being  circumstances  sufficient  to  warrant  the  jury 
in  finding  a  fraudulent  intention.  The  casd  afterwards  came  be- 
fore the  twelve  Judges  on  other  points,  and  the  conviction  was 
held  good.  The  opinion  of  Lb  Blanc,  J.,  in  Rex  v.  Crocker^  2 
New  Kep.  87,  is  an  authority  to  the  same  effect.  These  were 
indeed  cases  of  forgery  by  statute ;  the  same  principle,  however, 
applies  to  the  case  of  forgery  at  common  law.  In  Rex  v.  Ward, 
1  Ld.  Raym.  1469,  it  was  expressly  decided,  that  at  common  law, 
forgery  was  an  offence  although  the  thing  forged  be  never  pub- 

(a)  12  HoweU'B  State  Trials,  831. 
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lished.  Now  the  ofience  of  forgery  and  of  libelling  bear  the 
strongest  analogy  to  each  other.  Forgery  consists  in  the  false 
making  of  a  written  instrument  with  intent  to  defraud.  The  of- 
fence of  libelling  consists  in  the  making  or  publishing  of  a  writing 
with  intent  to  defame.  The  uttering  a  forged  instrument  with 
intent  to  defraud  is  analogous  to  the  offence  of  publishing  a  libel 
with  intent  to  defame.  To  apply,  then,  the  same  reasoning  to 
offences  which  bear  so  strong  an  analogy  to  each  other :  The  pub- 
lication of  a  libel  is  one  medium  of  proof  by  which  it  may  be 
shown  that  the  author  wrote  it  with  an  intent  to  defame ;  but 
that  intent  may  be  shown  by  other  evidence,  and  it  is  so  done  in 
this  instance ;  for  it  is  in  proof  that  the  defendant  wrote  the  letter 
in  Leicestershire,  and  sent  written  directions  to  Bickersteth  to 
forward  it  to  Brookes  for  publication,  and  that  Brookes  afterwards 
published  it  in  Middlesex.  That  is  evidence,  therefore,  that  the 
defendant  wrote  the  libel  with  the  intent  that  the  contents  should 
be  communicated  to  the  public,  and  thereby  that  hatred  and  con- 
tempt of  the  king's  government  should  be  excited.  It  has  been 
argued,  that  inasmuch  as  before  the  publication  of  a  libel  no  civil 
injury  is  sustained,  that  therefore  no  public  offence  is  committed. 
That  argument  will  apply  equally  to  the  case  of  forgery  at  com- 
mon law ;  for  until  the  publication  of  the  forged  instrument  no 
damage  could  be  sustained,  and  consequently  no  civil  action  could 
be  sustained  by  the  party  whose  name  was  forged.  The  argument 
was  urged  in  the  case  of  Hex  v.  Wardy  but  the  Court  said,  that 
forgery  is  punishable,  though  the  party  be  not  actually  preju- 
diced, if  he  might  be  prejudiced  by  it ;  and  therefore  they  held 
the  conviction  good,  and  that  there  was  no  necessity  to  prove 
that  the  writing  was  published.  In  the  case  of  conspiracy,  too, 
it  is  not  necessary,  that  any  actual  injury  should  be  done.  The 
act  of  conspiracy  is  itself  an  indictable  offence.  In  Bro.  Abr., 
tit.  Treason,  PI.  27,  it  is  laid  down,  that  the  fraudulent  making 
of  a  coin  is  an  offence  although  it  be  never  uttered.  It  is  clear, 
that  a  party  may  be  indicted  for  writing  to  another  a  slanderous 
letter,  and,  as  far  as  nisi  prius  decisions  go,  the  indictment  must 
be  in  the  county  where  the  letter  is  put  into  the  post.  Hex  v. 
Watson,  1  Campb.  215,  and  Rex  v.  Williams,  2  Campb.  506. 
In  that  county,  however,  the  contents  of  the  letter  are  not  com- 
municated to  the  minds  of  others,  and  these  cases  are  authorities 
to  show  that  the  writing  of  a  libel  is  an  offence  distinct  from  that 
of  publishing.  The  fallacy  of  the  argument  on  the  other  side 
consists  in  considering  the  publication  of  the  libel  as  the  only 
offence ;  whereas  it  constitutes  one  species  of  the  offence  of  libel- 
ling, and  also  affords  evidence  of  the  intent  with  which  a  libel  is 
written. 

Admitting,  for  the  sake  of  the  argument,  that  it  was  necessary 
to  prove  a  publication  to  support  the  charge  in  this  information, 
still  the  venue  was  properly  laid  in  Leicestershire ;  for  the  offence 
charged  consists  of  several  parts,  the  composing,  the  writing, 
and  the  publishing.  And  in  the  case  of  a  misdemeanor,  where 
an  offence  is  composed  of  facts  taking  place  in  two  counties^  the 
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venue  may  be  laid  in  either.  Here  it  is  in  evidence,  that  the 
defendant  composed  and  wrote  the  libel  in  Leicestershire,  and 
that  he  caused  it  to  be  published  in  Middlesex.  It  is  true  that 
in  felony  the  rule  is  different.  But  Lord  Hale  takes  the  distinc- 
tion between  a  felony  and  a  misdemeanor. (a)  "  If  the  offence 
were  partly  in  Middlesex,  where  the  Court  sits,  and  partly  in 
London,  or  any  other  foreign  country,  the  felony  is  dispunishable ; 
and  so  it  remains  at  this  day,  notwithstanding  the  statute  of  2 
&  3  E.  6,  c.  24,  6.  But  yet  in  this  case  the  offender  committing 
part  of  the  offence  in  Middlesex,  may  be  indicted  of  misprision 
of  felony  in  Middlesex,  or  committing  part  of  the  offence  in  London, 
may  be  indicted  of  misprision  of  felony  in  London,  and  thereupon 
fined  and  imprisoned :  and  accordingly  it  was  done  by  the  advice 
of  all  the  Judges,  and  the  parties  fined ;  for  every  felony  includes 
misprision."  Lord  Hale,  therefore,  lays  it  down,  that  although 
the  felony  be  part  in  one  county  and  part  in  another,  and  is  there- 
fore dispunishable  as  such,  yet  that  as  to  the  misprision  of  the 
felony,  the  venue  may  be  laid  in  either  county.  He  goes  on  and 
says,  "And  yet  observe,  the  felony  was  one  entire  felony,  com- 
mitted in  two  counties,  and  therefore  neither  inquirable  nor  de- 
terminable in  one  county ;  for  the  jury  of  that  county  cannot  take 
notice  of  part  of  the  fact  committed  in  another,  and  yet  the  mis- 
prision of  that  felony  was  inquirable  and  punishable  in  either 
county  where  but  part  of  the  felony  was  committed  ;  and  yet  the 
jury  in  that  case  must  take  notice  of  the  entire  felony,  part 
whereof  was  committed  in  another  county."  To  apply  this  doc- 
trine to  the  present  case,  in  which  the  charge  is,  that  the  defend- 
ant wrote,  composed,  and  published :  admitting  it  to  be  necessary 
to  prove  the  writing,  the  composing,  and  the  publishing,  it  is 
sufficient  to  show  that  any  part  of  the  offence  was  committed  in 
the  county  of  Leicester ;  and  here  it  is  proved  that  the  libel  was 
written  in  the  county  of  Leicester,  although  it  was  published  in 
the  county  of  Middlesex.  In  Hawkins's  PL  C.  Book  2,  s.  37,  it 
is  said,  "And  it  seems  by  the  common  law,  if  a  fact  done  in  one 
county  prove  a  nuisance  to  another,  it  may  be  indicted  in  either 
county. ' '  Now  the  fact  itself  is  not  the  offence,  but  the  fact  coupled 
with  the  injurious  consequence.  A  windmill  erected  in  A.  may 
not  be  a  nuisance  in  A.,  but  may  be  injurious  to  the  public  in  B. ; 
the  windmill  may  be  in  the  county  of  A.,  and  the  highway  to 
which  it  is  a  nuisance  may  be  in  the  cottntT  of  B.,  and  it  is  then 
indictable  in  either  county.  And  ffobson  8  case.  East's  PI.  C, 
Addenda  xxiv.,  Usser's  case,  2  East  P.  C.  1125,  and  the  opinion 
of  AsHURST,  J.,  in  Scott  qui  tam  v.  Brestj  2  Term  Rep.  238, 
Hex  V.  Brisae,  4  East,  164,  and  Bex  v.  Bowes^  lb.  171,  are  all 
authorities  to  the  same  effect. 

Thirdly,  There  was  sufficient  evidence  of  a  publication  in  the 
county  of  Leicester.  The  facts  proved  were,  that  the  defendant 
wrote  the  letter  in  Leicestershire ;  that  he  was  seen  there  on  the 
day  it  bore  date,  and  on  the  following  day,  and  that  it  came 
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through  the  hands  of  BIckersteth  in  an  envelope,  containing 
directions  to  him  to  transmit  it  to  Brookes  for  publication.  The 
letter,  therefore,  must  either  have  been  delivered  open  to  Bicker- 
Bteth  in  the  county  of  Leicester,  or  it  must  have  been  transmit- 
ted by  the  post  or  by  some  private  hand.  Now  the  moment  the 
defendant  put  the  libel  out  of  his  possession  his  offence  was 
complete.  And  it  is  clear  from  the  nisi  prius  cases  of  Sex  v. 
WatsoUj  1  Campb.  215,  and  Bex  v.  Williams^  2  Campb.  506, 
that  Lord  Ellenborough  was  of  opinion,  that  the  putting  of  a 
libellous  letter  into  the  post-office  in  one  county  with  an  intent 
that  it  should  be  delivered  to  a  person  in  another  county  was  a 
sufficient  publication  in  the  first.  In  the  case  of  Metcdif  v. 
Markhamy  3  T.  R.  652,  the  letter  was  transmitted  by  post  from 
Hull  to  a  person  in  Germany.  The  venue  was  changed  upon  an 
affidavit  that  the  cause  of  action  arose  wholly  in  Yorkshire,  and 
not  elsewhere  within  the  kingdom.  A  rule  was  obtained  to  bring 
back  the  venue,  upon  an  affidavit  that  the  letter  was  dated  at 
Hull,  and  sent  by  post ;  and  it  was  argued,  that  as  it  had  passed 
through  other  counties,  it  might  have  been  said  to  have  been 
equally  published  in  each  of  those  counties.  The  Court,  however, 
were  of  opinion,  that  the  fact  of  the  letter  having  been  put  into 
the  post-office  in  the  county  of  York  was  sufficient  to  support  that 
part  of  the  affidavit  that  the  cause  of  action  arose  in  the  county 
of  York,  and  not  elsewhere  in  the  kingdom.  These  authorities 
are  sufficient  to  show  that  the  putting  a  letter  into  the  post  is  a 
sufficient  evidence  of  a  publication.  The  same  observation  applies 
to  sending  a  letter  by  a  private  hand ;  for  the  effect  of  the  deci- 
sions is,  that  the  delivery  of  a  libel  from  one  person  to  another 
is  a  publication  in  point  of  law. 

[The  arguments  on  the  part  o£  the  defendants  were  not  con* 
eluded  in  this  term.] 


ALDISS  V.  BURGESS.— p.  769. 

Practice.    Bail 

A  BULE  having  been  obtained,  calling  upon  the  defendant,  to 
show  cause  why  he  or  his  attorney  should  not  pay  the  costs  in- 
curred by  the  plaintiff,  in  consequence  of  six  different  notices  of 
the  same  bail  having  been  given.  It  appeared,  upon  the  affida- 
Tits,  that  the  bail  having  attended,  under  two  of  the  notices,  be- 
fore a  judge  at  chambers,  one  justified,  and  the  other  was  rejected 
on  some  formal  objection.  Four  other  notices  were  afterwards 
given,  but  the  bail  did  not  attend.  The  defendant's  attorney 
swore,  that,  from  the  instructions  he  had  received  from  his  client, 
he  believed  the  bail  would  have  attended  on  the  days  mentioned 
in  the  notice. 

Comyn  showed  cause.  By  the  practice  of  the  court,  the  plain- 
tiff would  not  be  entitled  to  any  costs,  if  the  bail  had  justified,  be- 
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cause  there  was  no  change  of  the  bail.  The  plaintiff  ought  not, 
therefore,  to  be  placed  in  a  better  situation,  in  consequence  of  the 
bail  not  having  justified. 

Abbott,  C.  J.  The  giving  of  these  frequent  notices  of  bail  has 
become  a  matter  of  so  much  vexation,  that  it  is  fit  to  put  a  stop  to 
the  practice.  In  this  case  the  attorney  has  sworn,  that  he  believed, 
from  his  instructions,  that  the  bail  would  have  attended  on  the 
days  mentioned  in  the  notices.  We  think,  therefore,  in  this  case, 
that  the  attorney  is  excused.  Whenever  a  proper  case  occurs,  we 
will  visit  the  defendant's  attorney  with  costs ;  for  it  is  his  duty  to 
take  care  that  the  bail  will  attend  pursuant  to  notice.  In  the  pre- 
sent case  the  rule  must  be  made  absolute  against  the  defendant 
alone. 

Rule  absolute. 


END  OF  TRINITY  TERM,  1820. 
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THE  PRINCIPAL  MATTERS. 


ACCORD  AND  SATISFACTION. 
See  Pastmss  and  Plbadiuq. 

ACTION. 
See  Slayi  Tbadb. 
An  action  at  law  ia  not  maintainable 
upon  a  decree  of  a  court  of  equity, 
for  a  specific  sum  of  money  founded 
on  equitable  considerations  only; 
and  therefore,  where  a  bill  was  filed 
for  the  specific  performance  of  an 
agreement  for  the  purchase  of  an 
estate,  and  the  decree  was  for  pay- 
ment of  interest  on  the  purchase- 
money  and  costs:  Held,  that  no 
action  at  law  was  maintainable  to 
recoTer  such  interest  and  costs. 
Carpenter  and  Anpther  y.  Thornton, 
Bl  60  G.  8.  62 

AFFIDAVIT  TO  HOLD  TO  BAIL. 
See  Pbaotiox,  17. 

ALEHOUSE-KEEPER. 
See  Conviction,  2. 

ANNUITY. 
See  Bankbuptot,  4. 
The  memorial  of  an  annuity  granted 
mnce  53  0.  8,  c.  141,  need  not  state 
that  the  annuity  is  redeemable,  nor 
the  name  of  the  party  in  whose 
favour  the  warrant  of  attorney  is 
given.     Verne  y.  Smith,  M.  60  G.  8. 

206 
APOTHECARY, 
Where  a  defendant  was  sued  for  a  pen- 
alty under  65  G.  8,  c.  194,  s.  20,  and 
contended  that  he  was  within  the 
exception,  as  having,  prior  to  August 
1,   1815,   actually  practised  as  an 


apothecary :  ffeld,  that  it  was  pro- 
per, in  summing  up  to  the  jury,  for 
the  Judge  to  refer  to  the  6th  section 
of  the  act  as  describing  the  duty  of 
an  apothecary  to  be  to  make  up  the 
prescriptions  of  physicians ;  and  it 
appearing  that  the  defendant  never 
had,  or  could  have  done  so,  prior  to 
August  1,  1815,  that  such  total  in- 
capacity was  cogent  evidence  to  be 
left  to  the  jury,  and  that  they  did 
right  to  find  that  he  had  never  prac- 
tised at  an  apothecary,  althou^,  in 
fact,  he  had  on  many  occasions  ad- 
ministered medicines  to  various  pa- 
tients prior  to  that  period.  Apothe- 
caries Company  v.  Warburton,  ^f.  60 
G.  8.  40 

APPEAL. 

By  49  G.  8,  c.  68,  s.  6,  ten  clear  days' 
notice  of  the  intention  to  appeal  is 
required:  Held,  that  the  ten  days 
are  to  be  taken  exclusively  both  of 
the  day  of  serving  the  notice  and  the 
day  of  holding  the  sessions.  Rex  y. 
Jueticee  of  Herefordahire,  £.  1  G.  4. 

581 
APPRENTICE. 

1.  Covenant  upon  an  indenture  of  ap- 
prenticeship, by  the  master  against 
the  father ;  breach,  that  the  appren- 
tice absented  himself  from  the  ser- 
vice; plea,  that  the  son  faithfully 
served  till  he  came  of  age,  and  that 
he  then  avoided  the  indenture :  Held, 
that  this  was  no  answer  to  the  action. 
Cuming  v.  HiU,  M.  60  G.  8.  59 

2.  A  father  has,  at  the  common  law, 
no  authority  to  bind  his  infant  son 
apprentice  without  his  assent ;  and 
consequently,  where  an  indenture  of 
apprenticeship  was  executed  by  the 
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master  and  the  father  of  the  appren- 
tice, but  not  also  by  the  apprentice 
himself:  Held,  that  it  was  inTalid, 
and  that  no  settlement  could  be 
gained  under  it.  Rex  t.  Inhabitantt 
o/AmesUi/,  E.  1  G.  4.  684 

ASSUMPSIT. 

1.  Money  lent,  and  applied  by  the  bor- 
rower for  the  express  purpose  of  set- 
tling losses  on  illegal  stock-jobbing 
transactions,  to  which  the  lender  was 
no  party,  cannot  be  recovered  back 
by  him.  Canaan  t.  JSryce,  M.  60 
G.  3.  179 

2.  Where  A.  under  a  contract  to  deliver 
spring  wheat  had  delivered  to  B. 
winter  wheat,  and  B.,  having  again 
sold  the  same  as  spring  wheat,  had 
in  consequence  been  compelled,  after 
a  suit  in  Scotland  which  lasted  many 
years,  to  pay  damages  to  the  vendee ; 
and  afterwards  B.  brought  an  action 
of  assumpsit  against  A.  for  his  breach 
of  oontraot,  alleging  as  special  dam- 
age the  damages  so  recovered :  Held, 
that  although  such  special  damage 
had  ocourred  within  six  years  before 
the  commencement  of  the  action  by 
B.  against  A.,  yet  that  the  breach 
of  contract,  which  in  assumpsit  was 
the  gist  of  the  action,  having  occur- 
red, and  become  known  to  B.  more 
than  six  years  before  that  period,  A. 
might  properly  plead  aotio  non  ac- 
crevit  infra  sex  annos.  BatUey  t. 
Faulkn&r,  H.  60  G.  8,  and  1  G.  4. 

288 
8.  Where  a  bill  of  exchange  payable  at 
the  house  of  A.  had  been  there  pre- 
sented for  payment  and  dishonoured, 
and  the  acceptor  afterwards  remitted 
to  A.  a  sum  of  money  for  the  purpose 
of  enabling  him  to  pay  the  disho- 
noured bill,  and  also  another  of  less 
value.  And  A.  In  answer  stated  the 
fact  of  the  bill  having  been  disho- 
noured, but  added,  that  the  money 
received  should  be  carried  into  the 
acceptor's  account,  and  did  after- 
wards pay  the  smaller  bill:  Held, 
that  the  holder  of  the  original  bill 
could  not  maintain  an  action  against 
A.,  there  being  no  privity  between 
them.  TatM  and  Others  v.  Bell  and 
V  Others,  T.  1  G.  4.  643 

4.  Certain  policies  of  insurance  belong- 
ing to  A.  had  been  deposited  by  him 
as  a  security  for  a  debt  of  800^.  at  a 
banker's.  B.,  who  was  acquainted 
with  these  circumstances,  afterwards. 
At  the  desire  of  A.,  expressly  under- 
took to  take  the  policies  and  settle 
with  H.  W.,  and  to  pay  in  the  amount 
which  he  might  receive  at  the  bank- 
er's to  A.'s  account  there.  Upon 
this  undertaking  the  policies  were 


given  to  him,  and  upon  them  he  re- 
ceived the  sum  of  949/.  A.  having 
become  bankrupt,  and  being  then  in- 
debted to  B.  in  a  larger  sum,  the 
latter  refused  to  pay  over  the  money 
so  received :  Held,  that  the  assignee 
of  A.  could  not  (even  with  the  assent 
of  the  banker)  maintain  any  action 
against  B.  for  the  breach  of  his  un- 
dertaking. Chalmers  v.  Paffe,  T.  1 
G.  4.  697 

ATTORNEY. 
See  Principal  and  Agent,  1,  Pbac- 

TICX,  5. 

1.  In  the  investigation  of  a  charge  of 
felony  before  a  magistrate,  an  attor- 
ney is  only  as  a  matter  of  courtesy 
permitted;  but  has  no  right  to  be 
present,  nor  can  he  comment  on  the 
evidence  so  as  to  apply  the  law  to  it, 
unless  lie  be  requested  by  the  magis- 
trate to  give  his  opinion  and  advice 
upon  the  case.  Rex  t.  Borrou,  H. 
60  G.  3  and  1  G.  4.  432 

2.  A  charge  for  preparing  an  affidavit 
of  the  petitioning  creditor's  debt  and 
bond  to  the  Chancellor,  in  order  to 
obtain  a  commission  of  bankruptcy, 
is  not  a  taxable  item  in  an  attorney's 
biU,  within  2  G.  2,  o.  23,  s.  23,  a3 
being  a  charge  at  law  or  in  equity, 
the  affidavit  not  bavins  been  sworn, 
nor  a  commission  issued.  Bttrton  v. 
Chatterttm,  E.  1  G.  4.  486 

AWARD. 
The  Court  will  not  set  aside  an  award 
on  the  ground  that  the  arbitrators 
have  decided  contrary  to  law,  unless 
the  law  be  clear  upon  the  subject ; 
and,  therefore,  where  the  captiun  had 
sold,  at  an  intermediate  port,  part  of 
the  cargo,  at  a  price  higher  than  it 
would  have  fetched  at  the  port  of 
destination,  and,  upon  a  reference  to 
settle  the  average  loss  between  the 
shipowner  and  charterers,  the  arbi- 
trators (who  were  mercantile  men) 
allowed  for  the  actual  value  of  the 
goods,  when  sold,  and  not  for  the 
price  they  would  have  fetched  at  the 
port  of  destination,  the  Court  refused 
to  set  aside  the  award.  Richardson 
V.  Nouru,  M.  60  G.  3.  237 

BANKRUPTCY. 
1.  By  the  49  G.  8,  c.  121,  s.  8,  the 
certificate  of  a  bankrupt  is  a  bar,  not 
only  to  any  action  at  the  suit  of  the 
surety  for  the  recovery  of  money  paid 
in  discharge  of  the  original  debt,  but 
to  any  action  for  the  consequential 
damage  accruing  from  the  non-pay- 
ment, by  the  bankrupt,  of  the  ori- 
ginal debt  when  due ;  and,  therefore, 
where  the  acceptor  of  an  accommo- 
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dation  bill  brought  an  action  against 
the  drawer,  who  had  become  bank- 
rupt, for  not  providing  him  with 
funds  to  pay  the  bill  when  due, 
whereby  he  had  incurred  the  co^ts 
of  an  action,  and  was  obliged  to  sell 
an  estate,  in  order  to  raise  money  to 
pay  the  bill,  the  certificate  was  held 
to  be  a  good  bar.  Van  Sandau  v. 
Carsbie,  M.  60  G.  8.  18 

2.  Upon  a  motion  for  a  prohibition,  to 
the  Lord  Chancellor,  sitting  in  bank- 
ruptcy, it  appeared,  that  the  assignees 
had  seized,  as  the  property  of  the 
bankrupt,  a  farm,  belonging  to  A. 
B.,  and  had  kept  it  a  long  time,  and 
mismanaged  it;  and  that  the  Lord 
Chancellor  had  referred  it  to  the 
Master,  to  take  the  account  between 
A.  B.  and  the  assignees,  in  respect 
of  such  property,  and  of  its  misman- 
agement; and  afterwards,  upon  his 
report,  had  ordered  a  certain  sum  to 
be  paid  to  A.  B.  by  the  assignees, 
the  commission  having  been  pre- 
viously superseded :  Held,  first,  that 
the  jurisdiction  of  the  Lord  Chancel- 
lor, sitting  in  bankruptcy,  was  not 
confined  to  the  period  during  which 
the  commission  subsisted. 

Secondly,  that  he  had  not  exceed- 
ed his  jurisdiction,  in  ordering  the 
Master  to  take  an  account,  as  to  the 
mismanagement,  &c.,  of  the  property, 
nor  in  making  the  assignees  person- 
ally liable,  beyond  the  funds  in  their 
hands,  for  such  mismanagement : 

Thirdly,  that  the  Lord  Chancellor 
had  jurisdiction  over  all  effects  taken 
under  the  commission,  as  well  those 
of  strangers  as  of  the  bankrupt,  and 
over  the  assignees,  for  all  acts  done 
bv  them  in  their  character  of  as- 
signees, by  virtue  or  under  colour  of 
the  commission  : 

Fourthly,  that,  in  cases  where  the 
Lord  Chanceller  has  jurisdiction 
generally,  this  Court  has  no  authority 
to  revise  his  order : 

Fifthly,  that  no  prohibition  can  be 
granted,  after  the  final  order  of  the 
Lord  Chancellor,  unless  there  be  an 
original  want  of  jurisdiction  apparent 
on  the  face  of  the  proceedings. 

Quaere,  whether  this  Court  have 
authority  to  direct  a  prohibition  to 
the  Lord  Chancellor,  sitting  in  bank- 
ruptcy.   Ex  parte  Covan,  M.  60  G.  8. 

128 
>  Where  a  person,  entitled  to  take  out 
letters  of  administration,  heglected 
to  do  so,  but  remained  In  possession 
of  the  goods  of  the  intestate,  and 
being  so  in  possession,  became  a 
bankrupt ;  and  a  creditor  of  the  in- 
testate afterwards  took  out  letters 
of  administration,  and  claimed  the 


goods  from  the  assignees :  Held,  thai 
these  goods  were  within  21  Jao.  c. 
19,  being  property  in  the  possession, 
order,  and  disposition  of  the  bank- 
rupt, with  the  consent  of  the  true 
owner,  and  that  the  assignees  were 
therefore  entitled  to  them.  Fox, 
Adminutrator,  v.  lith^,  M.  60  G.  3. 

135 

4.  A  surety  under  an  annuity-deed  is 
not  entitled,  under  49  G.  8,  c.  121, 
fl.  8,  to  prove  the  value  of  the  annuity 
as  a  debt  under  the  commission ;  and 
therefore,  where  such  a  surety  had 
redeemed  the  annuity,  subsequently 
to  the  bankruptcy,  it  was  held,  that 
he  was  entitled  to  maintain  an  action 
for  the  value  against  the  bankrupt, 
who  had  obtained  his  certificate,  and 
that,  although  the  grantee  had  proved 
under  the  17th  section.  Flanagan  v. 
Watkina,  M.  60  G.  8.  186 

5.  Where  the  assignees  of  an  uncertifi- 
cated bankrupt,  by  agreement,  for  a 
valuable  consideration  paid  to  them< 
by  a  third  person,  had  left  the  bank-. 
rupfs  furniture,  &c.,  in  his  posses- 
sion, and  afterwards,  notwithstand- 
ing such  agreement,  seized  the  same ; 
it  was  held,  that  they  were  justified 
in  so  doing,  an  uncertificated  bankrupt 
not  being  entitled  to  retain  any  pro- 
perty against  his  assignees.  Nias  v. 
Adamson,  M.  60  G.  8.  226 

6.  One  of  two  assignees  of  a  lease  gave 
a  bond  to  the  lessee,  by  whom  the 
assignment  was  made,  conditioned 
for  the  payment  of  the  rent  to  the 
lessor,  and  the  performance  of  the 
other  covenants  in  the  lease,  and  for 
indemnifying  the  leasee  against  the 
non-performance  of  the  covenants, 
both  the  assignees  of  the  lease  hav- 
ing become  bankrupt,  and  the  bond 
having  been  forfeited  before  the  bank- 
ruptcy :  Held,  that  the  lessee  could 
not  prove  in  respect  of  the  penalty 
under  the  commission,  the  Lund  being 
incapable  of  valuation;  Held,  also, 
that  he  could  not  prove  for  the 
damages  which  had  accrued  previous 
to  the  bankruptcy,  not  having  paid 
them  to  the  lessor:  Held,  also,  that 
the  49  G.  8,  o.  121,  s.  19,  applies 
only  to  cases  between  the  lessor  and 
lessee,  or  assignee  of  the  lease,  and 
not  to  cases  between  the  lessee  and 
the  assignee  of  the  lease.  Taylor  v. 
Young,  E.  1  G.  4.  621 

7.  A  joint  commission  of  bankruptcy 
having  issued  against  the  tenant  for 
life  and  the  tenant  in  tail :  Held,  that 
the  assignees,  by  the  bargain  and 
sale,  only  took  an  estate  fur  life  in 
the  premises,  and  a  base  fee  in 
remainder.  JervU  arid  Another  v. 
Tayl€ur,  E.  1  G.  4.  657 
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8.  Certain  policies  of  inBurance  belong- 
ing to  A.  had  been  deposited  hy  him 
as  a  security  for  a  debt  of  800/.  at  a 
banker's.  B.,  who  was  acquairted 
with  these  circumstances,  afterwards, 
at  the  desire  of  A.,  expressly  under- 
took to  take  the  policies  and  to  settle 
with  II.  W.,  and  to  pay  in  the  amount 
which  he  might  receive  at  the  banker's 
to  A.'s  account  there.  Upon  this 
undertaking  the  policies  were  given 
to  him,  and  upon  them  he  received 
the  sum  of  949Z.  A.  having  become 
bankrupt,  and  being  then  indebted 
to  B.  in  a  larger  sum,  the  latter  re- 
fused to  pay  over  the  money  so  re- 
ceived :  Held,  that  the  assignee  of 
A.  could  not  (even  with  the  assent 
of  the  banker)  maintain  any  action 
against  B.  for  the  breach  of  his  un- 
dertaking. Chalmera  v.  Poffe,  T.  1 
G.  4.  697 

BASTARD, 

See  Justices,  8. 

BILL  OF  EXCHANGE. 
See  Lien,  2. 

1.  A  corporation  not  established  for 
trading  purposes,  cannot  be  accept- 
ors of  a  bill  of  exchange,  payable  at 
a  less  period  than  six  months  from 
the  date ;  because  such  a  case  falls 
within  the  provision  of  the  several 
acts  passed  for  the  protection  of  the 
Bank  of  England,  by  which  it  is 
enacted,  that  it  shall  not  be  lawful 
for  any  body  corporate  to  borrow, 
owe,  or  take  up  any  money  upon 
their  bills  or  notes  payable  at  de- 
mand, or  at  any  less  time  than  six 
months,  from  the  borrowing  thereof : 
Quotrey  whether  any  except  a  trading 
corporation  can  bind  themselves  as 
parties  to  a  bill  of  exchange.  Brough- 
ton  V.  Proprietors  of  the  Manchester 
and  Salford  Water  Works,  M.  60 
G.  8.  1 

2.  In  an  action  upon  a  bill  of  exchange 
with  several  endorsements,  by  a 
plaintiff  who  had  paid  the  biU  under 
protest  for  the  honour  of  one  of  the 
endorsers,  it  was  held  sufficient,  even 
upon  special  demurrer,  to  state  that 
he  had  paid  the  bill  according  to  the 
usage  and  custom  of  merchants, 
without  stating  that  he  had  paid  it 
to  the  last  endorsee.  Cox  v.  Earle, 
H.  60  G.  8,  and  I  G.  4.  480 

3.  Where  a  bill  was  drawn  for  the  ac- 
commodation of  an  endorsee,  and 
neither  such  endorsee  nor  the  drawer 
had  any  effects  in  the  hands  of  the 
acceptor:  Held,  that  a  subsequent 
endorsee,  in  order  to  entitle  him  to 
recover  against  the  drawer,  is  bound  { 


to  give  notice  of  non-payment.    Cory 
and  Others  v.  Scott,  T.  1  G.  4.      619 

CANAL. 
Where,  by  a  canal  act,  a  toll  of  1«.  per 
ton  was  imposed  upon  all  coal,  &c., 
navigated  upon  any  part  of  the  canal 
from  a  place  A.,  or  from  any  place 
within  two  miles  thereof:  Held»  that 
this  only  applied  to  voyages  com- 
mencing within  those  limits,  and  that 
no  such  toll  was  payable  for  coal 
loaded  at  a  place  more  than  two 
miles  from  A.,  although  conveyed 
upon  a  part  of  the  canal  within  two 
miles  of  A.  Brittain  v.  The  Crom-' 
ford  Canal  Company,  M.  60  G.  3. 

139 
CHARITABLE  USE. 
See  Copyhold,  1. 

CLERK  OF  THE  PEACE. 
See  Sessions. 

COMMON. 
See  Copyhold,  2. 

CONSIGNOR  AND  CONSIGNEE. 

By  a  bill  of  lading,  the  Captain  was  to 
deliver  the  goods  for  the  consignor, 
and,  in  his  name,  to  the  consignee. 
At  the  time  of  shipment,  the  con- 
signee had  no  property  in  the  goods: 
Held,  that  an  action  against  the  ship- 
owners for  damage  done  to  the  goods, 
must  be  brought  in  the  name  of  the 
consignor;  and  that,  although  the 
consignee  had  insured  the  goods  and 
advanced  the  premiums  of  insurance 
before  the  arrival  of  the  ship.  Sar- 
gaU  T.  Morris,  H.  60  G.  8  and  1  G.  4. 

277 
CONSTABLE. 

A  constable  acting  under  a  warrant 
commanding  him  to  take  the  goods 
of  A.,  takes  the  goods  of  B.,  believ- 
ing them  to  belong  to  A. :  Held,  that 
he  was  entitled  to  the  protection  of 
the  Stat.  24  G.  2,  c.  44,  s.  8,  and 
that  an  action  against  him  must  be 
brought  within  six  calendar  months. 
Parton  v.  Williams,  H.  60  G.  8  and 
1  G.  4.  330 

CONVICTION. 

1.  A  conviction  stated,  that  plaintiff 
having  been  brought  before  a  magis 
trate  on  an  information  charging  hin 
with  having  unlawfully  returnee 
without  a  certificate  to  a  parish  fronr 
which  he  had  been  removed,  aikd  thai 
upon  that  occasion  he  confessed  him- 
self guilty:  Held,  that  this  convic- 
tion was  good  upon  the  face  of  it 
and  that  it  was  not  necessary  lo  stato 
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in  it  expressly  any  act  of  yagrancy, 
it  being  for  the  party  convicted  to 
show  in  his  okfence  that  he  did  not 
return  in  a  state  of  pauperism.  Mann 
V.  Daversy  clerk,  M.  60  G.  8.  108 
2.  The  21  Jac.  1,  c.  7,  proTid^s,  that 
an  alehouse-keeper  suffering  inhabit" 
ants  of  the  painsh  to  tipple,  may  be 
conyictcd  on  the  oath  of  one  witness ; 
and  the  1  Car.  c.  4,  extends  the  same 
penalty  to  the  case  of  strangers,  but 
requires  proof  by  two  witnesses: 
Held,  therefore,  that  a  conviction 
stated  to  be  on  the  oath  of  one  wit- 
ness against  an  alehouse-keeper,  for 
permitting  persons  to  tipple  in  his 
alehouse,  was  bad,  for  not  stating 
whether  those  persons  were  inhabit- 
ants or  strangers.  Rex  y.  Dove,  E. 
1  G.  4.  696 

COPYHOLD. 

1.  A  conveyance  of  copyhold  lands  to 
charitable  uses,  in  the  lifetime  of  the 
party,  is  within  9  G.  2,  o.  86,  and 
therefore  must  be  made  with  the 
formalities  required  by  that  act. 
The  Court  will  not,  even  after  a  long 
and  undisturbed  enjoyment,  presume 
a  bargain  and  sale,  and  enrolment  of 
the  same  in  Chancery : 

Qtujere,  if  it  would  be  sufficient, 
in  the  case  of  copyhold,  to  declare 
the  uses  by  a  deed,  oonformably  to 
9  G.  2,  c.  86,  and  to  cause  such  deed 
to  be  enrolled  in  Chancery.  Doe 
dan  Howson  v.  Waterton,  M.  60  G.  3. 

149 

2.  A  copyhold  tenement,  to  which  a 
right  of  common  was  annexed,  hav-  3 
ing  vested  in  the  lord  by  forfeiture, 
he  re-granted  it  as  a  copyhold,  with 
the  appurtenances :  Held,  that  hav- 
ing always  continued  demisable, 
while  in  the  hands  of  the  lord,  it  was 
a  customary  tenement,  and,  as  such, 
was  still  entitled  to  right  of  common : 
Held,  secondly,  that  a  custom  for  the 
lord  to  grant  leases  of  the  waste  of 
the  manor,  without  restriction,  is 
bad  in  point  of  law.  Badger  y.  Ford, 
M.  T.  60  G.  3.  158 

8.  A  copyhold  of  inheritance  is  not  for- 
feited by  a  conviction  of  felony  with- 
out attainder,  unless  there  be  a  special 
custom  in  the  manor.  Rex  y.  WiUes, 
knt,  E.  1  G.  4.  610 


CORONER. 
A  coroner's  duty  is  judicial,  and  he  can 
only  take  an  inquest  super  visum 
corporis;  and  an  inquest,  in  which 
the  jury  were  not  sworn  by  the  coro- 
ner himself,  and  super  visum  cor- 
poris, is  absolutely  void.  The  Court 
will  not,  therefore,  after  an  adjourn- 
ment by  the  coroner  of  such  an 
VOL.  V.  56 


inquest,  grant  any  mandamus  to  com- 
pel him  to  proceed  in  it.  Rex  v. 
Ferrand,  M.  60  G.  3.  260 

CORPORATION. 

.  A  corporation  not  established  for 
trading  purposes,  cannot  be  accept- 
ors of  a  bill  of  exchange  payable  at 
a  less  period  than  six  months  from 
the  date  ;  because  such  a  case  falls 
within  the  provision  of  the  several 
acts  passed  for  the  protection  of  the 
bank  of  England,  by  which  it  is  en- 
acted, that  it  shall  not  be  lawful  for 
any  body  corporate  to  borrow,  owe, 
or  take  up  any  money  upon  their 
bills  or  notes  payable  at  demand,  or 
at  any  less  time  than  six  months  from 
the  borrowing  thereof:  Quesre,  wheth- 
er any,  except  a  trading  corporation, 
can  bind  themselves  as  parties  to  a 
bill  of  exchange.  Broughton  v.  Tke 
Proprietors  of  the  Manchester  and  Sal- 
ford  Water  Works,  M.  60  G.-3.  1 
.  A  justification  in  trespass  stated, 
that  by  custom,  a  court  had,  from 
time  immemorial,  been  holden  before 
the  steward  and  port-reeve  of  a 
borough,  or  their  sufficient  deputy  or 
deputies,  and  that  a  court  was  hold- 
en  before  C.  D.,  the  deputy  of  A.  B., 
who  was  then  steward  and  port-reeve : 
Held,  that  upon  this  plea  the  two 
offices  must  be  taken  to  have  been 
compatible,  and  that  the  appointment 
of  the  deputy  by  the  person  holding 
both  offices  was  sufficient.  Green  v. 
Davies  and  Another,  M.  60  G.  3.  60 
,  A  plea  to  a  quo  warranto  stated  that 
an  immemorial  court-leet  was  in  part 
holden  in  the  morning  and  in  part  in 
the  evening,  and  that  the  custom  had 
been  to  elect  the  mayor  at  the  morn- 
ing court,  which  burgess  had  been 
accustomed  to  be  sworn  into  office  at 
the  evening  court  by  the  steward  or 
his  deputy.  The  replication  denied 
the  mode  of  election  ;  and  there  was 
also  an  issue,  "not duly  sworn."  At 
the  trial  it  appeared,  that,  in  addition 
to  the  custom  set  out  in  the  plea,  it 
had  been  usual  for  the  leet  jury  to 
present,  in  writing,  the  candidate 
who  had  most  votes  at  the  morning 
court,  to  be  sworn  in  by  the  steward 
at  the  evening  court;  but  they  had 
no  control  over  the  poll :  Held,  that 
this  was  a  mere  ministerial  act,  on 
their  part,  and  that  it  was  no  essen- 
tial part  of  the  custom,  and  need  not 
be  stated  on  the  record.  Rex  v.  Roic- 
land,  M.  60  G.  3.  180 

By  the  charter  of  a  borough  it  was 
directed,  that  when  it  should  happen 
that  any  of  the  capital  burgesses 
should  die,  or  dwell  out  of  the  bo- 
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;oagh,  or  for  some  cause  be  remoTed, 
it  should  be  lawful  for  the  remainder 
to  elect  others  in  the  place  of  those 
80  happening  to  die  or  be  remoTed : 
Held,  that  these  words  were  not  so 
unambiguous  as  to  warrant  the  court 
in  granting  a  mandamus  to  admit 
two  persons  in  the  room  of  two  non- 
resident capital  burgesses,  the  cor< 
poration  not  having  preyiously  re- 
moved them  for  this  cause  fh)m  their 
offices.  Mex  y.  Mayor  of  TrurOf  £. 
1  6.  4.  690 

6.  On  the  charter  days  for  the  election 
of  lord  mayor  of  the  city  of  London, 
the  business  of  the  election  ought  to 
have  the  precedence  of  all  other 
matters ;  and  therefore  it  is  not  law- 
ful, after  the  lord  mayor  and  alder- 
men have  retired  from  the  hustings, 
to  propose  any  other  business  incon- 
eisteut  with  the  election,  the  disous- 
'sion  of  which  may  have  the  effect  of 
putting  it  oif  altogether.  Hex  ▼. 
Parkyni  and  Others,  T.  1  G.  4.    668 

COSTS. 

1.  Plaintififs  sued,  as  executors,  for  the 
balance  of  an  account  due  to  the  tes- 
tator ;  and,  it  appearing  at  the  trial 
that  the  balance  claimed  arose  out  of 
matters  of  account  between  the  plain- 
tiffs in  their  own  right,  as  Burviving 
partners  of  the  testator,  they  were 
nonsuited :  Held,  that  the  Court  had 
no  power  to  order  the  defendant  to 
have  his  costs  allowed  him  as  costs  in 
the  case.  Barnard  and  Another,  Hx- 
eeutors,  v.  Uigdon,  M.  60  G.  8.     213 

2.  To  trespass  quare  clausum  fregit, 
defendant  pleaded  not  guilty,  and  a 
justification  of  a  right  of  way  ;  plain- 
tiff, in  replication,  admitted  the  right 
of  way,  and  new  assigned  extra  viam. 
The  plaintiff  having  obtained  a  ver- 
dict on  the  new  assignment,  with  \i. 
damages,  was  held  entitled  to  full 
costs.  Taylor  v.  NicholU,  H.  60  G. 
8,  and  1  G.  4.  443 

COUNTY  RATE. 
4  district,  situate  within  the  local  limits 
of  the  county  of  York,  from  time  im- 
memorial had  been  part  of  the  oeunty 
of  Durham,  yet  had  always  con- 
tributed to  the  public  burdens  of  the 
county  of  York :  Held,  that  it  was  to 
be  presumed  that  such  district,  either 
in  the  original  division  of  land  into 
counties,  or  at  some  subsequent 
period  (when  it  was  separated  from 
the  county  of  York),  was  made  part 
of  the  county  of  Durham,  on  con- 
dition of  its  contributing  to  the  bur- 
dens of  the  county  of  York,  and  that 
such  district  was  Uable  to  the  county- 


rate  of  Yorkshire.     Johnson  t.  Deal- 
try  and  Others,  M.  T.  GO  G.  3.       72 

COURT, 
See  Plbadino,  2. 

COVENANT. 
See  Appbentick,  1. 

1.  Where  A.,  being  possessed  of  certain 
premises  for  a  term  of  years,  assign- 
ed part  of  them  over  to  B.  for  the 
residue  of  his  term,  with  a  covenant 
for  quiet  enjoyment,  and  B.  after- 
wards assigned  them  over  to  C. ; 
Held,  that  C,  having  been  ericted 
by  J.  S. ,  the  lossor  of  A.,  for  a  breach 
of  covenant  committed  by  A.  previous- 
ly to  the  assignment  to  B.,  might 
maintain  an  action  against  A.  upon 
the  covenant  for  quiet  enjoyment,  on 
the  ground  that  there  was  a  privity 
of  estate  between  A.  and  C. 

Secondly,  the  declaration  having  set 
out  the  indenture  from  A.  to  B.,  in 
which  it  was  recited  that  J.  S.  by  in- 
denture demised  to  A.  the  premises ; 
and  it  afterwards  appearing  on  the 
face  of  the  declaration,  that  J.  S.  had 
entered  and  ejected  C.  from  the  pre- 
mises for  a  forfeiture  :  Held,  that  the 
Court  might,  particularly  after  a  ver- 
dict, presume  that  J.  S.  had  a  title  to 
the  premises,  although  there  was  no 
express  allegation  of  that  fact. 

Thirdly,  when  part  of  the  special  da- 
mage laid  in  the  declaration  did  not 
fall  strictly  within  the  covenant  al- 
leged to  be  broken,  it  is  to  be  pre- 
sumed, after  ver«lict,  that  the  jury 
were  directed  at  the  trial  not  to  take 
that  part  into  their  consideration. 
CampbeU  t.  Leicis,  H.  60  G.  8,  and 
1  G.  4.  892 

2.  Where  A.,  being  seised  of  certain 
real  estates,  conveyed  part  of  them 
to  the  uses  of  the  settlement  at  the 
time  of  his  second  marriage,  and  also 
covenanted  with  the  trubtces  that  he 
would,  by  will  or  otherwise,  give  and 
devise  all  other  his  real  estates,  and 
also  his  personal  estate  and  effects 
whatsoeyer  and  wheresoever,  to  and 
amongst  the  children  both  of  his  first 
and  second  marriage,  share  and  share 
alike :  Held,  that  this  covenant  was 
applicable  only  to  such  real  and  per- 
sonal estate  of  which  A.  might  die 
seised  or  possessed,  and  that  it  did 
not  prevent  him  from  disposing  free* 
ly,  during  his  life,  of  such  part  of 
his  real  estate  as  was  not  settled,  or 
which  he  might  acquire  subsequently 
to  the  date  of  the  settlement.  Need- 
ham  V.  Kirkman,  E.  1  G.  4-  531 

3.  Where  a  party  took  seven-sixteenths 
of  certain  premises,  the  whole  of  which 
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then  were  rated  at  the  annnal  value 
of  Sol.f  and  the  lessor  covenanted  to 
pay  all  taxes  then  chargeable  on  the 
premises,  or  any  part  thereof,  or  on 
the  yeai-ly  rent  thereby  reserved  and 
the  lessee  covenanted  to  pay  all^wA 
taxes  which  should  thereafter  be 
charged  upon  the  premises,  or  any 
part  thereof:  Held,  by  Batlet  and 
HoLBOTD,  Js.,  dissentiente  Abbott, 
C.  J.,  that  the  true  construction  of 
these  covenants  was,  that  the  lessor 
should  pay  such  taxes  as  were  charge- 
able on  the  premises  at  the  time  of 
making  the  lease,  considering  them  as 
of  the  armual  value  of  seven-six- 
teenths of  35/.,  and  that  the  lessee 
should  pay  all  fresh  taxes,  and  all 
such  additions  to  the  taxes  formerly 
chargeable,  as  were  occasioned  by 
the  improved  value  of  the  premises. 
WaUon  V.  Atkins,  T.  1  G.  4.         647 

CRIMINAL  INFORMATION. 

S^  PRACTIGB,  20. 

CROSS  REMAINDERS. 
See  Devisb,  1. 

DEED. 
See  Fine. 

DEVISE. 
See  Fine,  1. 

1.  A  testator  having  three  sons,  devised 
as  follows :  I  leave  the  Withy  Stakes 
farm,  with  the  appurtenants,  to  my 
two  youngest  sons,  John  and  George, 
equally  between  them,  share  and 
share  alike;  and  I  entail  the  said 
farm  on  the  male  heirs  of  John  and 
George,  being  bom  in  wedlock.  There 
being  no  devise  over,  it  was  held, 
that  cross-remainders  could  not  be 
raised  by  implication,  and  that  on  the 
death  of  George  without  issue,  his 
moiety  went  to  the  heir  at  law. 
Cooper  V.  Jonea,  H.  60  G.  8,  and  1 
G.  4.  425 

2.  Where  a  testator,  having  devised 
copyhold  lands  to  A.  for  }ife,  with 
different  remainders  over,  and  having 
surrendered  them  to  the  uses  of  his 
will,  afterwards  in  contemplation  of 
marriage  conveyed  his  estates  to  trus- 
tees and  their  heirs,  t«  secure  a 
jointure  for  his  intended  wife,  and 
subject  to  a  term  of  99  years  for  that 
purpose  to  the  use  of  himself  in  fee, 
and  subsequently  surrendered  his 
copyhold  lands  to  these  uses :  Hold, 
that  this  did  not  amount  to  a  total 
revocation  of  his  will,  but  that  the 
devisee  took  the  copyhold  land,  sub- 
ject to  the  charge  created  by  the 


settlement.  Vatcser  and  Othere,  v 
Jeffery  and  Others,  H.  GO  G.  8,  ana 
1  G.  4.  462 

8.  A  testator,  by  his  will,  devised  all 
his  real  estates  in  several  parishes  to 
trustees,  their  heirs  and  assigns  for 
ever,  upon  trust  to  sell  his  estate  at 
H.  to  pay  his  debts ;  and  in  case  it 
should  not  be  sufficient,  then,  as  to 
bis  estate  at  F.  upon  trust,  to  sell 
that  also,  to  make  good  the  defi- 
ciency ;  but,  in  case  it  should  not  be 
necessary,  then,  as  to  his  estates  at 
F.  and  his  other  remaining  estates  in 
trust,  to  receive  the  rents  and  profits 
till  his  daughter  came  of  age,  and 
then  to  pay  such  of  the  rents  and 
profits  as  had  not  been  applied  to  her 
maintenance  and  education,  together  ' 
with  the  surplus  money  arising  from 
the  sale  of  his  estate  at  F.,  if  it  should 
be  sold,  to  his  daughter,  upon  com- 
ing of  age,  and  from  that  period  to 
the  use  of  the  trustees  for  the  life  of 
his  daughter,  and  after  her  death  to 
the  use  of  her  children ;  and  by  a 
codicil  to  his  will,  in  which  he  made 
an  alteration  as  to  the  trustees,  the 
testator  devised  his  estates  to  the 
new  trustees  therein  named,  and  to 
the  survivors  and  survivor  of  them, 
and  the  heirs  of  such  survivor,  **  such 
estates  as  aforesaid,  in  trust  as  afore- 
said." It  appeared  that  the  estate 
at  H.,  when  sold,  was  alone  sufficient 
to  pay  the  debts:  Held,  that  the 
trustees,  and  the  survivors  and  sur- 
vivor of  them,  and  the  heirs  of  the 
survivor,  took  only  an  estate  for  the 
life  of  the  daughter  in  the  remaining 
estates  at  F.  and  elsewhere.  Hawker 
and  Another  v.  Hawker  and  Others, 
E.  1  G.  4.  637 

4.  A  testator  having  a  son  and  daugh- 
ter, and  the  latter  having  several 
children,  devised  to  his  son  W.  F.  in 
fee ;  and  if  he  should  have  no  chil- 
dren, child,  or  issue,  the  said  estate 
was,  on  the  decease  of  W.  F.,  to  be- 
come the  property  of  the  heir  at  law, 
subject  to  such  legacies  as  W.  F. 
might  leave  to  the  younger  branches 
of  the  family :  Held,  that  W.  F.  took, 
under  this  will,  an  estate  in  fee,  with 
an  executory  devise  over  to  the  per- 
son who,  on  the  happening  of  the 
event  contemplated  by  the  will,  should 
become  the  heir  at  law  of  the  testa- 
tor. Doe  dem.  King  and  Ux  v.  Frost, 
E.  1  G.  4.  516 

6.  Devise  to  H.  D.  for  life,  with  re- 
mainder to  the  first  son  of  C.  D. 
in  tail  male,  and  in  default  of  issue 
to  his  second  son  in  tail  male,  and  in 
default  of  his  issue  to  the  third, 
fourth,  fifth,  and  sixth  suns,  in  tail 
male,    severally    and    successively, 
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in  remainder,  one  after  another, 
in  order  and  coarse  as  they  res- 
pectively should  be  in  seniority 
of  age  and  priority  of  birth:  the 
seyeral  and  respective  heirs  male  of 
all  and  every  son,  every  elder  of  such 
sons  and  his  heirs  male  being  pre- 
ferred to  and  to  take  before  the 
younger ;  and  in  default  of  such  issue, 
then  to  the  first,  second*  third,  fourth 
and  all,  &c.,  the  daughters  of  C.  D. 
and  their  issue,  severally,  succes- 
sively, and  in  remainder,  &c.,  as  in 
the  limitation  to  the  sons,  the  elder 
being  always  preferred  to,  and  to 
take  before  the  younger ;  and  in  de- 
fault of  any  such  issue,  then  to  G. 
H.,  the  eldest  son  of  T.  H.,  of  Not- 
tingham, for  life,  with  limitation  to 
his  first  and  other  sons  and  daugh- 
ters similar  to  those  to  the  children 
of  C.  D. ;  and  in  default  of  such  issue, 
to  S.  H.,  second  son  of  T.  H.,  of 
Nottingham,  for  life,  with  precisely 
the  same  limitations  to  his  first  and 
other  sons  and  daughters  as  in  the 
preceding;  and  in  default  of  such 
issue,  to  J.  H.,  the  third  son  of  J. 
H.,  of  Nottingham,  for  life ;  with  re- 
mainder to  his  children,  as  in  the  pre- 
ceding limitations.  8.  H.  was  in  fact 
the  third  and  J.  H.  the  decond  son  of 
T.  H.  of  Nottingham :  Held,  that  evi- 
dence of  the  state  of  the  testator's 
family,  and  other  circumstances,  was 
admissible  to  show  whether  he  had 
mistaken  the  name  of  the  devisee  or 
not;  and,  upon  such  evidence  being 
given,  that  it  became  a  question  of 
fact  for  the  jury,  whether  the  mis- 
take was  in  the  name  or  in  the  des- 
cription. Doe,  dem,  Le  Chevalier,  t. 
Euthtoaite,  T.  1  G.  4.  682 

6.  A  testator  having  an  estate  which 
had  been  conveyed  by  the  settlement 
on  his  first  marriage,  to  trustees  to 
the  use  of  himself  for  life,  remainder 
to  his  first  and  other  sons,  successive- 
ly, in  tail  male  ;  and  having  one  son 
and  two  daughters  by  his  first  mar- 
riage, shortly  after  his  second  mar- 
riage made  his  will,  and  devised  to 
his  son  all  his  manors,  &c.,  and  per- 
sonal property  subject  to  the  payment 
of  his  debts  and  legacies ;  but  in  case 
his  son  should  depart  this  life  with- 
out issue  male,  or  in  case  of  failure 
of  issue  male  of  the  testator's  body, 
he  bequeathed  to  all  and  every  his 
daughters  who  should  be  living  at  the 
time  of  his  death,  or  bom  in  due 
time  afterwards,  40,000/.  equally  to 
be  divided  amongst  them,  in  addition 
to  what  they  might  be  entitled  to 
under  the  marriage  settlements  of 
their  respective  mothers ;  and  if  only 


one  daughter,  he  bequeathed  20,0002. 
to  her ;  he  then  charged  his  estates 
with  the  payment  of  these  sums,  and 
devised  them  to  A.  and  B.,  their  heirs, 
&c.,  without  impeachment  of  waste, 
upon  trust,  by  sale  or  mortgage  to 
raise  a  sufficient  sum  to  pay  those 
legacies  with  interest ;  and  he  then 
devised  the  remainder  of  his  lands, 
manors,  &o.,  as  should  not  be  sold  by 
the  trustees  for  that  purpose,  for 
want,  or  in  failure  of  issue  male  of 
his  body,  as  aforesaid,  unto  his 
brother  for  life,  with  dififerent  re- 
mainders over.  The  testator  had  no 
children  by  the  second  marriage,  and 
his  only  son  by  the  first  marriage, 
having  died  under  age,  unmarried, 
and  without  issue:  Held,  that  the 
surviving  daughters  took  no  estate  by 
descent,  in  the  hereditaments  devised 
by  the  will;  and,  secondly,  that  if 
the  devise  to  A.  and  B.  had  been  of 
a  power  to  raise  money  by  sale,  and 
not  of  a  legal  estate,  that  the  testa- 
tor's brother  would  have  taken  an 
estate  for  life  irith  remainders  over ; 
and  thirdly,  that  under  the  will  A. 
and  B.  took  an  estate  in  fee.  Sand^ 
ford  and  Others  v.  Irby  and  Others, 
T.  1  G.  4.  664 

DISCLAIMER. 

A  devisee  in  fee  may  by  deed  without 

matter  of  record  disclaim  the  estate 

devised.      Townson   v.    Tiekell    and 

Another,  M.  60  G.  8.  81 

EJECTMENT. 

1.  The  Court  will  not  stay  the  proceed- 
ings in  an  ejectment  until  the  taxed 
costs  of  a  suit  in  equity,  brought  by 
the  same  party  for  the  recovery  of 
the  same  premises,  are  paid.  Doe, 
dem.  Williafne,  t.  Winch  and  Others, 
E.  1  G.  4.  602 

2.  To  entitle  joint  tenants  to  recover  in 
ejectment  against  a  tenant  from  year 
to  year,  the  notice  to  quit  must  be 
signed  by  all  the  joint  tenants  at  the 
time  it  is  served ;  but  if  the  notice  be 
given  by  an  agent,  it  is  sufficient,  if 
his  authority  be  subsequently  recog- 
nised; and  therefore,  where  such 
notice  was  given  by  an  agent  under 
a  written  authority,  which  at  the 
time  of  the  service  of  the  notice  had 
been  signed  only  by  some  of  the 
several  joint  tenants,  but  afterwards 
was  signed  by  aU  the  others :  Held, 
that  the  subsequent  recognition  was 
sufficient  to  give  validity  to  the  au- 
thority from  the  beginning,  and  that 
the  notice  to  quit  was  therefore 
sufficient.  GoodtitU,  dem.  King,  v. 
Woodward,  T.  1  G.  4.  689 
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ESCAPE. 

The  sherifif  haTing,  within  a  liberty 
where  particular  officers  had  the  ex- 
dasive  privilege  of  executing  all 
process,  arrested  a  defendant  upon  a 
ca.  sa.  in  which  there  was  not  any 
non-omittas  clause,  suffered  him  to  go 
at  large  before  his  removal  from  the 
liberty  :  Held,  that  he  was  liable  in 
an  action  for  an  escape.  Piggott  t. 
Wilka,  E.  1  G.  4.  «02 

EVIDENCE. 

1.  Two  divisions  within  a  parish  had 
separate  overseers  and  separate  rates, 
and  managed  their  poor  separately ; 
but  at  the  end  of  every  year,  in 
making  up  their  accounts,  Uie  oTer- 
seers  of  the  one  ^if  they  had  any 
money  in  hand)  paid  the  balance  over 
to  the  overseers  of  the  other :  Held, 
that  this  was  in  effect  one  joint  paro- 
chial account ;  and  that  all  the  over- 
seers were  to  be  considered  as  joint 
OTerseers  of  the  parish  at  large :  held, 
also,  that  where  a  payment  has  been 
made  by  a  party  at  the  sole  request 
of  one  overseer,  and  without  the 
knowledge  of  the  others,  and  no 
demand  is  made  upon  them  till  after 
they  are  out  of  office,  it  is  a  question 
proper  for  the  jury,  to  say  whether, 
under  these  special  circumstances, 
the  party  ought  not  to  be  considered 
as  having  relied  upon  the  sole  re- 
sponsibility of  the  overseer  at  whose 
request  the  payment  was  made. 
Malkin  ▼.  Vkkerttafft  M.  60  G.  8. 

89 

2.  The  examination  of  a  soldier,  taken 
under  the  mutiny  act,  is  to  be  re- 
ceived as  evidence  as  to  his  settle- 
ment, even  though  he  be  dead,  or 
absent  from  the  kingdom,  at  the  time 
when  the  appeal  is  tried.  M.  60  0. 
8.  121 

8.  An  entry  in  the  public  books  of  a 
corporation  is  not  evidence  for  them, 
unless  it  be  an  entry  of  a  public 
nature.  Marriage  t.  Lawrence,  M.  60 
G.  8.  142 

4.  Where  a  promissory  note,  on  the 
face  of  it,  purported  to  be  payable  on 
demand,  parol  evidence  is  not  admis- 
sible to  show,  that  at  the  time  of 
making  it,  it  was  agreed  that  it 
should  not  be  payable  till  after  the 
decease  of  the  maker.  Woodbridge 
y.  Spooner  and  Wife,  Executrix,  M. 
60  G.  8.  238 

5.  Where  a  loss  had  been  settled  upon 
a  policy  of  insurance  against  fire  in 
the  year  1813,  and  upon  a  trial  in 
the  year  1819,  the  plaintiff,  in  an 
action  for  libel  charging  him  with 


having  made  fraudulent  claims  upon 
the  insurance  company,  with  respect 
to  such  loss,  called  thoir  agent,  who 
stated,  that  the  policy  was  returned 
to  him  after  the  fire,  and  that  he  had 
it  in  possession  then,  and  afterwards, 
when  the  plaintiff  made  a  larger  in- 
surance with  the  Gompauy ;  that  upon 
the  loss  having  been  settled  the  old 
policy  became  an  useless  paper,  that 
he  did  not  know  what  had  become  of 
it,  but  he  believed  he  had  returned  it 
to  the  plaintiff.  The  clerk  to  the 
plaintiff's  attorney  then  proved,  that 
within  a  few  days  of  the  trial,  he 
went  to  the  plaintiff's  house  to  search 
for  the  poUcy,  when  the  plaintiff 
showed  every  drawer  where  he  usual- 
ly kept  his  papers :  that  he  examined 
such  drawers,  and  every  other  place 
where  he  thought  it  likely  to  find 
such  a  paper,  without  finding  it: 
Held,  that' this  was  sufficient  to  en- 
title the  plaintiff  to  give  secondary 
evidence  of  the  contents  of  the  policy. 
Brewster  t.  Sewell,  H.  60  G.  3  and  1 
G.  4.  296 

6.  Where,  upon  the  letting  of  premises 
to  a  tenant,  a  memorandum  of  agree- 
ment was  drawn  up,  the  terms  of 
which  were  read  over,  and  assented 
to  by  him,  and  it  was  then  agreed 
that  he  should,  on  a  future  day,  bring 
a  surety  and  sign  the  agreement, 
neither  of  which  he  ever  did :  Held, 
that  the  memorandum  was  not  an 
agreement,  but  a  mere  unaccepted 
proposal,  and  that  the  terms  of  the 
letting,  therefore,  might  be  proved  by 
parol  evidence.  Doe,  dtm.  Bingham 
and  Others,  v.  Cartwright,  H.  60  G. 
8  and  1  G.  4.  826 

7.  In  an  action  against  a  gamekeeper 
for  a  penalty  for  using  a  gun  to  kill 
game,  without  being  quaUfied,  evi- 
dence of  the  real  title  to  the  manor 
is  admissible,  for  the  purpose  of 
negativing  the  existence  of  a  colour- 
able title  in  the  person  under  whom 
the  defendant  claims  to  act. 

Entries  in  the  books  of  the  clerk 
of  the  peace  of  deputations  formerly 
granted  to  gamekeepers  by  the  real 
owner  of  the  manor,  are  also  evidence 
to  show  that  manorial  rights  were 
publicly  exercised  by  him,  and  that 
the  person  whose  title  was  set  up  by 
the  defendant,  knew  that  he  had  not 
any  title  whatever.  Hunt  v.  Andrews, 
H.  60  G.  8  and  1  G.  4.  841 

8.  Where  the  mother  of  an  apprentice, 
whose  time  had  not  expired,  applied 
to  his  master  to  give  him  up  to  her, 
and  the  master  having  consented  to 
it,  and  all  having  agreed  to  part,  the 
apprentice  went  away ;  but  the  in- 
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denture,  which  was  in  the  hands  of  a 
third  person,  was  never  applied  for, 
or  given  up :  Held,  that  the  appren- 
ticeship was  not  put  an  end  to  by 
this  agreement,  although  the  master 
said,  tiiat  he  would  have  given  up 
the  indenture  if  he  had  had  it  in  his 
possession  at  the  time,  and  after- 
wards refused  to  take  back  the  ap- 
'  prentice.  Secondly,  where  an  tin- 
stamp  cd  indenture  recited,  that  a 
premium  of  12/.  had  been  paid  ;  but 
added,  that  it  was  paid  out  of  a 
charitable  donation  fund  belonging 
to  the  parish,  and  the  master  being 
called,  proved  that  the  premium  had 
been  paid  by  the  parish  officers,  who 
told  him  at  the  time  of  paying  it, 
that  it  was  charity  money:  Held, 
that  the  fact  of  payment  being  proved, 
the  recital  in  the  indentui^e,  and  the 
declaration  of  the  pariah  officers, 
were  not  admissible  in  evidence,  so 
as  to  bring  the  case  within  the  ex- 
ception in  the  44  G.  8,  c.  98,  s.  190, 
and  that  the  indenture,  being  un- 
stamped, was  void.  Semble,  that  a 
charitable  donation  fund,  belonging 
to  a  parish,  is  a  public  charity  within 
such  exception.  Rex  v.  IhhabitanU 
ofSkeffington,  H.  60  O.  8  and  1  G.  4. 

882 
9.  Upon  an  indictment  against  A.  B. 
and  others,  for  unlawfully  meeting 
together,  with  persons  unknown,  for 
the  purpose  of  exciting  discontent 
and  disaffection,  it  was  held  (A.  B. 
having  presided  at  this  meeting), 
that  resolutions,  paased  at  a  former 
meeting  assembled  a  short  time  be- 
fore in  a  distant  place,  and  at  which 
A.  B.  also  presided,  and  the  avowed 
object  of  which  meeting  was  that  of 
the  meeting  mentioned  in  the  indict- 
ment, were  admissible  in  evidence, 
to  show  the  intention  of  A.  B.  in 
assembling  and  attending  the  meet- 
ing in  question. 

Secondly,  a  copy  of  these  resolu- 
tions, delivered  by  A.  B.  to  the  wit- 
ness at  the  time  of  the  fbrmer  meeting 
aa  the  resolutions  then  intended  to 
be  proposed,  and  which  corresponded 
irith  those  which  the  witness  heard 
read  f^om  a  written  paper,  is  admis- 
sible without  producing  the  originaL 

Thirdly,  large  bodies  of  men  hav- 
ing come  to  this  meeting  from  a 
distance,  marching  in  regmar  order, 
resembling  a  military  march,  it  was 
held  to  be  admissible  evidence,  to 
show  the  character  and  intention  of 
the  meeting,  that  within  two  days 
of  the  same,  considerable  numbers 
were  seen  training  and  drilling  before 
daybreak,  at  a  place  from  which 
one  of  these  bodies  had  come  to  the 


meeting ;  and  that  on  their  discover- 
ing the  persons  who  saw  them,  they 
iU-treated  them,  and  forced  one  of 
them  to  take  an  oath  never  to  be  a 
king's  man  again : 

Held,  also,  that  it  was  admissible 
to  show  in  evidence,  for  the  same 
purpose,  that  another  body  of  men, 
in  ^eir  progress  to  the  meeting,  on 
passing  the  house  of  the  person  who 
had  been  so  ill-treated,  expressed 
their  disapprobation  of  his  conduct 
by  hissing. 

Parol  evidence  of  inscriptions  and 
devices  on  banners  and  flags  dis- 
^  played  at  a  meeting,  is  admissible, 
without  producing  the  originals. 

Upon  such  an  indictment,  evidence 
of  the  supposed  misconduct  of  those 
who  dispersed  the  meeting  is  not  ad- 
missible. Rex  V.  Hunt  and  Othtrt, 
E.  1  G.  4.  568 

10.  An  agreement  in  writing,  un- 
stamped, for  the  letting  a  tenement 
at  a  certain  rent,  having  been  lost : 
Held,  that  parol  evidence  of  its  con- 
tents was  not  admissible,  for  the 
sake  of  proving  thereby  the  value  of 
the  tenement  Rex  v.  Cattle  Morton^ 
E.  1  G.  4.  588 

11.  Declaration  in  assumpsit  stated  as 
a  breach,  that  the  defendant  did  not 
diligently  and  sufficiently  make  a 
search  at  the  Bank  of  England,  to 
ascertain  whether  certain  stock  was 
Standing  in  the  name  of  certain  per- 
sons, the  defendant  having  been  em- 
ployed as  an  attorney  so  to  do :  The 
omission  to  search  took  place  more 
than  six  years  before  action  brought, 
although  it  was  not  discovered  by 
the  plaintiff  till  within  the  six  years : 
Held,  the  statute  of  limitations  hav- 
ing been  pleaded,  that  upon  this  form 
of  declaration  the  plaintiff  was  not 
entitled  to  recover. 

On  the  discovery  being  made,  the 
deftndant  said  the  neglect  arose  from 
the  omission  of  his  clerk,  and  that 
he  was  responsible :  Held,  that  upon 
this  record  such  an  acknowledgment 
was  not  sufficient.  Short  v.  M*  Carthy, 
T.  1  G.  4.  62« 

12.  Devise  to  B.  D.  for  life,  with  re- 
mainder to  the  first  son  of  C.  D.  in 
tail  male,  and  in  default  of  issue  to 
his  second  son  in  tail  male,  and  in 
default  of  his  issue  to  the  third, 
fburth,  fifth,  and  sixth  sons,  in  tail 
male,  severally,  and  successively,  in 
remainder,  one  after  another,  in 
order  and  course  as  they  respectively 
should  be  in  seniority  of  age  and 
priority  of  birth;  the  several  and 
respective  heirs  male  of  all  and  every 
son,  every  elder  of  such  sons  and  his 
heirs  male,  being  preferred  to  and 
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to  tako  before  the  yomigei' ;  and  in 
default  of  such  issue,  then  to  the 
first,  second,  third,  fourth  and  all, 
Ac,  the  daughters  of  C.  B.  and  their 
issue,  severally,  successively,  and  in 
remainder,  &c.,  as  in  the  limitation 
to  the  sons,  the  elder  being  always 
preferred  to,  and  to  take  before  the 
younger ;  and  in  default  of  any  such 
issue,  then  to  G.  H.,  the  eldest  son 
of  T.  H.,  of  Nottingham,  for  life, 
with  limitation  to  his  first  and  other 
sons  and  daugliters  similar  to  those 
to  the  children  of  C.  D. ;  and  in  de- 
fault of  such  issue,  to  J.  H.,  second 
son  of  T.  H.,  of  Nottingham,  for  life, 
with  precisely  the  same  limitations 
to  his  first  and  other  sons  and  daugh- 
ters as  in  the  preceding ;  and  in  de- 
fault of  such  issue,  to  J.  H.,  the 
third  son  of  T.  IT. ,  of  Nottingham, 
for  life,  with  remainder  to  his  chil- 
dren, as  in  the  preceding  limitations. 
8.  H.  was,  in  fact,  the  third  and  J. 
H.  the  second  son  of  T.  H.  of  Not- 
tingham :  Heir],  that  evidence  of  the 
state  of  the  to<itator's  family,  and 
other  cir«c;imst  inc«s,  was  admissible 
to  show  whotbor  he  had  mistaken 

.  the  name  of  the  devisee  or  not ;  and, 
upon  such  evidence  being  given,  that 
it  became  a  question  of  fact  for  the 
jury,  whether  the  mistake  was  in 
the  name  or  in  the  description.  2>oe, 
dem.  Le  Chevalier,  v.  HuthwaiUf  T.  1 
G.  4.  682 

18.  Where  a  builder,  having  taken 
ground  on  a  building  lease,  at  the 
ground-rent  of  108/.,  assigned  over 
his  lease  to  A.  for  a  snm  considerably 
exceeding  the  then  value  of  the  pre- 
mises, and  at  the  same  time  took  a 
lease  from  A.  at  an  increased  rent 
of  395^.  and  containing  the  same 
covenants  for  building  as  the  original 
lease,  together  with  a  stipulation  of 
being  allowed  to  re-purchase  the 
lease  at  the  same  sum  for  which  it 
was  assigned  by  him  to  A.:  Held, 
that,  under  these  oircumstaaceB,  it 
was  properly  left  to  the  jury  to  say, 
whether  this  was  a  purchase  or  an 
usurious  loan,  and  the  jury  having 
found  it  to  be  the  latter,  the  Court 
refused  to  disturb  the  yerdict.  Doe, 
dem.  Orimee  and  Othera,  Auigmea  of 
Hammond,  a  Bankrupt,  y.  Oooth,  T. 
1  6.  4.  664 

EXECUTORS. 
See  Costs,  1. 
One  of  two  executors  having  alone 
proved  the  will,  and  received  a  debt 
due  to  the  testator,  which  by  his  will 
was  appropriated  to  the  payment  of 
specific  legacies  to  his  grandchildren, 


with  interest  thereon,  and  afterwards 
pei*mitted  the  money  to  be  lent  out 
to  a  third  person,  by  whom  it  was 
paid  to  A.  A.,  on  being  applied  to 
by  the  executor,  acknowledged  that 
he  had  received  the  money,  and  that 
it  belonged  to  the  testator's  grand- 
children, but  refused  to  pay  it  over 
to  the  executor:  Held,  that  both 
executors  might  join  in  an  action 
bi^ught  to  recover  the  money  against 
A.: 

Held,  also,  that  it  does  not  amount 
to  a  devastavit,  if  an  executor  lends 
out  on  private  security  money  be- 
longing to  the  testator,  but  not  want- 
ed for  the  immediate  uses  of  the 
will;  provided  he  exercises  a  fair 
and  reasonable  discretion  on  the 
subject.  Webtter  and  Another,  Exe- 
etitor  and  Executrix  of  Heatley,  y. 
Spencer,  H.,  60  G.  8  and  1  G.  4. 

860 
FINE. 
To  avoid  a  fine,  a  husband  claiming  in 
right  of  his  wife,  mut^t  enter  within 
five  years  after  his  title  accrues. 

By  deed  an  estate  was  settled, 
after  several  preceding  estates  tail, 
to  the  use  of  all  and  every  the  nearest 
of  kin  in  equal  degree  to  D.  M.,  at 
the  time  of  her  decea-ic  witliout  issue 
of  the  name  of  Brewer :  Held,  that  a 
person  who  at  the  time  of  D.  M.'b 
death  was  her  nearest  of  kin,  bom 
with  the  name  of  Brewer,  but  who 
was  not  her  nearest  of  kin,  and  who 
bad,  previous  to  D.  M.'s  death,  mar- 
ried and  assumed  her  husband's 
name,  was  not  entitled  to  take  under 
this  clause  in  the  deed.  Doe,  dem, 
Wright,  t.  Flumptre,  H.  60  G.  8  and 
1  G.  4.  474 

FORFEITURE. 

Set  Copyhold,  3. 

FRAUDS,  STATUTE  OF. 
See  Will. 

1.  Where  a  vendee  verbally  agreed  at 
a  public  market  with  the  agent  of 
the  vendor  to  purchase  twelve  bushels 
of  tares  (then  in  vendor's  posses- 
sion, constituting  part  of  a  larger 
quantity  in  bulk),  to  remain  in  yen- 
dor's  possession  till  called  for;  and 
the  agent,  on  his  return  home,  mea- 
sured the  twelve  bushels,  and  set 
them  apart  for  the  vendee:  Held, 
that  this  did  not  amount  to  an  ac- 
ceptance by  the  latter,  so  as  to  tako 
the  case  out  of  the  1 7th  section  of 
the  statute  of  frauds.  Howe  v.  Pal" 
mer,  H.  00  0.  8  and  1  G.  1.         821 

2.  A.  agreed  to  purchase  a  house  from 
B.  for  ready  money,  and  to  take  him 
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within  a  time  agreed  upon.  About 
the  expiration  of  that  time,  A.  rode 
the  horse,  and  gave  directions  as  to 
its  treatment,  &c.,  but  requested  that 
it  might  remain  in  B.'s  possession 
for  a  further  time,  at  the  expiration 
of  frhich  he  promised  to  fetch  it 
away  and  pay  the  price  ;  to  this  B. 
assented.  The  horse  died  before  A. 
paid  the  price  or  took  it  away :  Held, 
that  there  was  no  acceptance  of  the 
horse  within  the  meaning  of  the 
statute  of  frauds.  Tempest  t.  Fitz- 
gerald,  T.  1  G.  4.  680 

FREIGHT. 
See  Lien,  2. 

GAMEKEEPER. 
See  EviDENCB,  7. 

GUARANTEE. 
A  guarantee  of  the  payment  of  A.  B. 
to  the  extent  of  60/.  at  quarterly 
account,  bill  two  months,  for  goods 
to  be  purchased  by  him  of  the  plain- 
tiff, is  not  a  continuing  or  standing 
guarantee  to  that  extent  for  goods 
to  be  at  any  time  supplied  to  A.  B. 
until  the  credit  is  recalled.  MelvUle 
and  Another  v.  Jiayden,  E.  1  G.  4. 

593 
HABEAS  CORPUS. 
See  Practice,  14,  26. 

HIGHWAY. 
An  order  for  stopping  up  an  unneces- 
sary highway  under  55  G.  8,  c.  68, 
8.  2,  must  be  made  at  a  special  ses- 
sions, and  that  fact  must  appear  on 
the  face  of  the  order.  Bex  t.  Skep- 
pard,  H.  60  G.  3  and  1  G.  4.       414 

INDICTMENT. 

Upon  an  indictment  for  an  assault  upon 
£.  £.,  it  is  sufficient  to  proTC  that 
an  assault  was  committed  upon  a 
person  bearing  that  name,  although 
it  appear  that  two  persons  bore  the 
same  name,  E.  E.  the  elder  and  E. 
£.  the  younger.  Rex  t.  Peace,  E.  1 
G.  4.  579 

INNKEEPER. 
See  PosT-HOESE  Duty. 

A  house  of  public  entertainment  in 
London,  where  beds,  provisions,  &c., 
are  furnished  for  all  persons  paying 
for  the  same,  but  which  was  merely 
called  a  tayem  and  coffee-house,  and 
was  not  frequented  by  stage-coaches 
and  wagons  from  the  country,  and 
which  had  no  stables  belonging  to 
it,  is  to  be  considered  an  inn,  and 
the  owner  is  subject  to  the  liabilities 


of  innkeepers,  and  has  a  lien  on  the 
goods  of  his  guest  for  the  payment 
of  his  bill,  and  that  even  where  the 
guest  did  not  appear  to  have  been  a 
traveller,  but  one  who  had  previously 
resided  in  furnished  lodgings  in  Lon- 
don. Thompson  v.  Lacy,  H.  60  G.  3 
andlG.  4.  283 

INSOLVENT  DEBTOR. 
A  plea  of  discharge  under  the  insolvent 
debtors'  act  is  no  bar  to  an  action  of 
trespass  for  mesne  profits,  even 
though  accruing  before  the  discharge. 
Lloyd  y.  Peel,  H.  60  G.  3  and  1  G.  4. 

407 

INSURANCE. 
The  captain  of  a  Spanish  ship,  in  order 
to  prevent  a  quantity  of  dollars  from 
falling  into  the  hands  of  an  enemy, 
by  whom  he  was  about  to  be  attacked, 
threw  the  same  into  the  sea,  and  was 
immediately  afterwards  captured : 
Held,  in  an  action  upon  a  policy  of  in- 
surance upon  Spanish  property,  sub- 
scribed by  British  underwriters,  who 
at  the  time  of  effecting  the  policy, 
knew  that  the  assured  were  Span- 
iards, and  that  Spain  was  at  war 
with  the  state  to  whom  the  capturing 
vessel  belonged,  that  this  was  a  loss 
by  jettison ;  that  term  in  a  policy  of 
insurance  signifying  any  throwing 
overboard  of  the  cargo  for  a  justifi- 
able cause ;  secondly,  that  it  was  a 
loss  by  enemies ;  and,  thirdly,  if  not 
by  jettison,  in  the  strictest  sense, 
that  it  was  something  of  the  same 
kind;  and,  therefore,  came  within 
the  words  **  all  other  losses  and  mis-, 
fortunes."  Butler  v.  Wildman,  H. 
60  G.  3  and  1  G.  4.  898 

JUSTICES. 

1.  The  acts  of  a  justice  of  the  peace, 
who  has  not  duly  qualified,  are  not 
absolutely  void ;  and  therefore,  per- 
sons seizing  goods,  under  a  warrant 
of  distress,  signed  by  a  justice  who 
had  not  taken  the  oaths  at  the  gene- 
ral sessions,  nor  delivered  in  the 
certificate  required,  are  not  tres- 
passers. Margate  Pier  Company  v. 
J/annam,  M.  60  G.  3.  266 

2.  Where  a  criminal  information  is  ap- 
plied for  against  a  magi  titrate,  the 
question  for  the  Court  is  not  whether 
the  act  done  be  found  on  investiga- 
tion to  be  strictly  right  or  not,  but 
but  whether  it  proceeded  from  an 
unjust,  oppressive,  or  corrupt  motive 
(amongst  which  fear  and  favour  are 
generally  included),  or  from  mistake 
or  error  only.  In  the  latter  case, 
the  Court  will  not  grant  the  rule 
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Secondly,  in  the  inyestigation  of  a 
charge  of  felony  before  a  magistrate, 
an  attorney  is  only  as  a  matter  of 
courtesy  permitted,  but  has  no  right 
to  be  present ;  nor  can  he  comment 
on  the  eyidenoe  so  as  to  apply  the 
law  to  it,  unless  he  be  requested  by 
the  magistrate  to  give  his  opinion 
and  advice  upon  the  case.  Bex  t. 
Borron,  Esq,,  H.  60  O.  8  and  1  G.  4. 

482 
8.  A  warrant  for  the  commitment  of 
the  putative  father  of  a  bastard  child, 
QntU  he  should  pay  a  sum  due  for 
the  maintenance  of  the  child  and 
legal  accrued  fees,  or  until  he  should 
be  otherwise  delivered  by  due  course 
of  law,  is  bad,  the  magistrate  not 
being  authorized  under  49  G.  8,  c. 
68,  8.  8,  to  make  such  a  warrant. 
Bobson  v.  Spearman^  £.  1  G.  4.    498 

LAND-TAX. 
A  plea  in  bar  in  replevin  stated,  that 
divers  sums  of  money  amounting  to 
a  certain  sum,  had  been,  from  time 
to  time,  duly  assessed  and  rated 
upon  the  premises  for  land-tax,  and 
firom  time  to  time  paid  by  the  plain- 
tiff, wherefore  he  deducted  the  said 
sum,  being  the  amount  of  the  tax 
which  defendant,  as  landlord,  was 
liable  to  bear  in  respect  of  the  rent: 
Held,  that  this  plea  was  bad,  for  not 
stating  the  specific  periods  for  which 
the  respective  sums  were  assessed  or 
paid,  and  in  not  stating  that  the  pay- 
ment was  made  after  the  rent  dis- 
trained for  had  accrued,  or  was 
accruing.  Stubb*  v.  Fanoru,  E.  1 
G.  4.  616 

LANDLORD  AND  TENANT. 
See  Pkaotioi,  16. 
A  tenant  whose  standing  com  and 
growing  crops  have  been  seized  as  a 
distress  for  rent  before  they  were 
ripe,  cannot  maintain  an  action  upon 
the  case  under  2  W.  &  M.  s.  1  c.  6, 
against  the  landlord  or  his  bailiffs 
for  selling  the  same  before  fire  days, 
or  a  reasonable  time  have  elapsed 
after  the  seizure,  such  sale  being 
wholly  void.  Owen  v.  Jjeigh  and 
Another,  H.  60  G.  8,  and  1  G.  4.  470 

LEASE. 
A  lease  by  the  warden  and  poor  of  an 
hospital,  under  the  corporation  seal, 
made  before  the  expiration  of  a 
former  lease,  to  a  lessee,  who  then 
had  only  a  part  interest  in  the  first 
lease,  but  to  whom  the  entire  interest 
was  assigned  within  three  years 
afterwards,  is  binding  upon  the  sue 
VOL.  V. 


ceeding  warden  and  poor  of  the 
hospitfld.  Grumbrell  v.  Roper,  T.  1 
G.  4.  711 

LIBEL. 

1.  The  statute  9  &  10  W.  8,  c.  82,  has 
not  altered  the  common  law,  as  to 
the  offence  of  blasphemy,  but  only 
given  a  cumulative  punishment  It 
is,  therefore,  still  an  offence  at  the 
common  law  to  publish  a  blasphe- 
mous libeL  Rex  v.  CarliU,  M.  60 
G.  8.  161 

2.  It  is  not  lawful  to  publish  even  a 
correct  account  of  the  proceedings 
in  a  court  of  justice,  if  such  an 
account  contain  matter  of  a  scandal- 
ous, blasphemous,  or  indecent  nature. 
Bez  V.  Mary  CarUle,  M.  60  G.  3.  167 

8.  Declaration  for  a  libel  concerning 
the  plaintiff  in  his  profession,  as  an 
attorney.  The  libel  began,  **  shame- 
ful conduct  of  an  attorney,"  and 
then  proceeded  to  give  an  account 
of  proceedings  in  a  court  of  law, 
which  contained  matter  injurious  to 
the  plaintiff's  professional  character. 
The  defendant  pleaded  that  the  sup- 
posed libel  contained  a  true  account, 
of  the  proceedings  in  the  court  of 
law :  Held,  after  verdict  for  the  de- 
fendant, that  the  plea  was  bad,  inas- 
much as  the  words  *<  shameful  con- 
duct of  an  attorney"  formed  no  part 
of  the  proceedings  in  the  court  of 
law,  and  that  the  plaintiff  was 
therefore  entitied  to  judgment. 

Quatre,  Whether  it  be  lawftil  to 
publish  proceedings  of  a  court  of 
law  containing^  matter  defamatoiy  of 
a  person  neither  a  party  to  the  suit 
nor  present  at  the  time  of  the 
inquiry.  Lewis,  Oent,  v.  Clement,  T. 
1  G.  4.  702 

Quoff-e,  Whether  the  mere  writing 
of  a  libel,  with  intent  to  excite 
hatred  and  contempt  of  the  king's 
government,  be  an  indictable  offence. 
Assuming  that  the  offence  is  not 
complete  until  publication,  query, 
whether  it  can  be  tried  in  any  county 
but  in  that  where  the  publication 
took  place. 

Defendant  was  indicted  for  pub- 
lishing a  libel  in  the  county  of  L. ; 
the  writing  was  dated  from  that 
county,  and  the  defendant  was  seen 
there  both  on  the  day  of  the  date 
and  the  day  following ;  and  the  letter 
was  received  by  A.  f^m  B.  in  the 
county  of  M.,  open,  accompanied 
with  written  directions  to  B.  to  for- 
ward it  to  A.  for  publication. 
Query,  whether  this  was  e>idence  to 
go  to  the  jury  of  an  actual  publica- 
tion in  L.  BexY.  Burdett,  Bart,  T. 
1  G.  4.  717 
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LIBERTY. 
See  Escape. 

LIEN. 

1.  A  house  of  public  entertainment  in 
London,  where  beds,  proylsions,  &c., 
are  furnished  for  all  persons  paying 
for  the  same,  but  which  was  merely 
called  a  tayem  and  coffee-house,  and 
was  not  frequented  by  stage-coaches 
and  wagons  f^om  the  counti7,'and 
which  had  no  stables  belonging  to  it, 
is  to  be  considered  an  inn,  and  the 
owner  is  subject  to  the  liabilities  of 
innkeepers,  and  has  a  Hen  on  the 
goods  of  his  guest  for  the  payment 
of  his  bill,  and  that  eren  where  the 
guest  did  not  appear  to  have  been  a 
traveller,  but  one  who  had  prcTiousIy 
resided  in  furnished  lodgings  in 
London.  Thompaon  t.  Laey,  H.  60 
G.  8,  and  1  G.  4.  283 

2.  Where  the  owner  of  a  ship  haying  a 
lien  on  the  goods  until  the  dellrery 
of  good  and  approred  bills  for  flight, 
took  a  bill  of  exchange  in  pi^yment,  and 
though  he  objected  to  it  at  the  time, 
afterwards  negotiated  it :  Held,  that 
such  negotiation  amounted  to  an  ap- 
proval of  the  bill  by  him,  and  that 

.  it  was  a  relinquishment  of  his  lien 
.  on  the  goods.  HomcattU  and  Another 
▼.  Farran,  E.  1  G.  4.  497 

LIMITATION  OP  ACTIONS. 
See  CosaxABLE. 

LIMITATIONS,  STATUTE  OF. 

1.  Where,  in  a  deed  between  defendants 
and  a  third  person,  defendants  ac- 
teowledged,  within  six  yean,  the 
•existence  of  a  debt,  and  the  plain- 
tiffs were  wholly  strangers  to  the 
deed:  Held,  this  was  suffieient  to 
take  the  case  out  of  the  statute  of 
limitations.  MowUtt^ken  r.  Brooke, 
M.  T.  60  G.  8.  141 

2.  Where  A.,  under  a  eontraot  to  de- 
liver spring  wheat  had  deIiTn«d  to 
B.  winter  wheat,  and  B.,  having 
again  sold  the  same,  as  spring  wheat, 
had,  in  consequence,  been  compelled, 
after  a  suit  in  Scotland  which  lasted 
many  years,  to  pay  damages  to  the 
Tendee ;  and  afterwards  B,  brought 
an  action  of  assumpsit  against  A.  for 
his  breach  of  contract,  alleging  as 
special  damage,  the  damages  so  re- 
oovered:  Held,  that  although  such 
special  damage  had  occurred  within 
six  years  before  the  commencement 
of  the  action  by  B.  against  A.,  yet 
that  the  breach  of  contract,  which,  in 
assumpsit,  was  the  gist  of  the  action, 
having  occurred,  and  become  known 


to  B.  more  than  six  years  before  that 
period,  A.  might  properly  plead  actio 
non  accrevit  infra  sex  annos.  Battley 
v.  Faulkner,  and  Another,  H.  60  G. 
8,  and  1  G.  4.  288 

8.  To  a  declaration  in  an  action  on  the 
case  founded  in  tort,  a  plea  of  not 
guilty  of  the  grievances  mentioned 
in  declaration  within  six  years  is  bad 
upon  special  demurrer.  Dyater  v. 
Baitye,  H.  60  G.  8,  and  1  G.  4.    448 

4.  Declaration  in  assumpsit  stated  as  a 
breach,  that  the  defendant  did  not 
diligently  and  sufficiently  make  a 
search  at  the  Bank  of  England  to 
ascertain  whether  certain  stock  was 
standing  in  the  name  of  certain  per- 
sons, Uie  defendant  having  been 
employed  as  an  attorney  so  to  do: 
The  omission  to  search  took  place 
more  than  six  years  before  action 
brought,  although  it  was  not  dis- 
covered by  the  plaintiff  till  within 
the  six  years :  Held,  the  statute  of 
limitations  having  been  pleaded,  that 
upon  this  form  of  declaration,  the 
plaintiff  was  not  entitied  to  recover. 
On  the  discovery  being  made,  the 
defendant  said  the  neglect  arose  from 
the  omJlssion  of  his  clerk,  and  that 
he  waa  responsible :  Held,  that  upon 
this  record,  such  an  acknowledgment 
was  not  sufficient.  Shori  v.  H*^  Carthy, 
T.  1  G.  4.  626 

LONDON. 

SU  COBPOBATION,  6. 

MANDAMUS. 
A  writ  of  mandamus  to  a  corporation, 
commanding  them  to  pay  a  poor's 
rate,  omitted  to  state  that  the  de- 
fendants had  no  effects  upon  which 
a  distress  eould  be  levied:  Held, 
that  this  was  a  ftttal  objection  to  Uie 
writ,  and  mig^  be  taken  after  the 
return,  or  at  any  time  before  the 
issuing  of  the  peremptory  manda- 
mus. 

QucBTB,  whether,  in  such  a  caae,  a 
mandamus  will  lie.  Rex  v.  Margate 
Fur  Company,  M.  60  G.  8.  220 

MARKET. 
An  act  of  parliament,  the  preamble  of 
which  recited  the  grant  of  a  market, 
and  that  it  was  expedient  that  pro- 
vision should  be  made  for  the  better 
regulating  of  the  market,  and  for 
the  more  easy  collection  of  the  tolls 
and  dues  payable  in  the  market, 
enacted,  **  That  it  should  be  lawful 
for  the  owner  of  the  market  to  take 
from  all  persons  who  should  place, 
pitch,  or  expose  for  sale  within  any 
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part  of  the  market,  any  f raits,  &o., 
all  such  tolls  as  are  usually  col- 
lected or  taken  within  the  said 
market,  or  which  are  payable  for  or 
in  respect  of  the  same:"  Held,  that 
the  owner  of  the  market,  although 
not  entitled  at  common  law  to  any 
toll,  might)  under  this  clause  of  the 
act,  recover  such  tolls  as,  at  the  time 
of  passing  this  act,  were  usually 
paid  in  any  part  of  the  said  market ; 
and  that  although  the  tolls  then* 
usually  paid  in  respect  of  the  same 
articles  were  different  in' different 
parts  of  the  market.  The  JDuke  of 
Btd/ord  ▼.  Bmmett,  H.  60  G.  8  and 
1  Q.  4.  866 

MABBIAGE  SETTLEMENT. 

See  COTENAHT,  2. 

MISJOINDER. 

1.  A  count  in  assumpsit  agamst  hus- 
band and  wife,  who  was  administra- 
trix with  the  will  annexed,  upon 
promises  by  the  testator  to  pay  rent, 
cannot  be  Joined  with  counts  upon 
promises  by  the  husband  and  wife, 
as  administratrix,  for  use  and  occu- 
pation by  them  after  the  death  of 
the  testator.  WigUjf  t.  Aeki<m,  M. 
60  Q.  8.  101 

2.  A  count  stating  that  defendant  was 
indebted  to  plaintiff  for  work  and 
labour,  and  being  indebted,  that  he 
undertook  and  promised  to  pay,  &o., 
whereby  an  action  hath  accrued, 
&c.,  is  not  a  good  count  in  debt,  and 
cannot  be  joined  in  a  declaration 
with  counts  in  debt.  BriU  ▼.  Neele, 
M.  60  Q.  8.  208 

NOTICE  TO  QUIT. 
See  Ejiotmbht,  2. 

NOTICE  OF  APPEAL. 
See  Appeal. 

OVERSEERS. 
1.  Two  diyisions  within  a  parish  had 
separate  overseers  ana  'separate 
rates,  and  managed  their  poor  sepa- 
rately;  but  at  the  end  of  every  year, 
in  making  up  their  accounts,  the 
overseers  of  the  one  (if  they  had 
money  in  hand)  paid  the  balance 
over  to  the  overseers  of  the  other: 
Held,  that  this  was  in  effect  one 
joint  parochial  accoiint,  and  that  all 
the  overseers  were  to  be  considered 
as  joint  overseers  of  the  parish  at 
large :  held,  also,  that  where  a  pay- 
ment has  been  made  by  a  party,  at 
the  sole  request  of  one  overseer, 
and  without  the  knowledge  of  the 


others,  and  no  demand  is  made  upon 
them  till  after  they  are  out  of  office, 
it  is  a  question  proper  for  the  jury 
to  say,  whether,  under  these  special 
circumstances,  the  party  ought  not 
to  be  considered  as  having  relied 
upon  the  sole  responsibility  of  the 
overseer  at  whose  request  the  pay- 
ment was  made.  Malkm  v.  Vieker- 
etaff,  M.  60  G.  8.  89 

2.  The  statute  66  G.  8,  c.  187,  s.  6, 
only  prohibits  churchwardens  or 
overseers  from  supplying  the  work- 
house, or  the  poor  of  the  parish 
generally;  and  therefore,  where  an 
overseer,  receiving  an  order  for  the 
relief  of  J.  S.,  an  individual  pauper, 
paid  J.  S.  part  in  money,  and,  by 
the  consent  of  J.  S.,  gave  her  the 
remainder  in  goods  from  his  shop: 
Held,  that  he  was  not  liable  to  ^^ 
penalty  of  100/.  imposed  by  the  act. 
Proctor  T.  Manwarmff,  M.  60  G.  8. 

146 
PARTNER. 

Upon  the  dissolution  of  a  partnership, 
it  was  agreed  between  Uie  partners 
that  one  of  them  should  take  upon 
himself  to  discharge  a  debt  to  A. ; 
A.  was  informed  of  this,  and  ex- 
pressly agreed  to  exonerate  the 
other  partner  from  all  responsibility : 
Held,  that  these  circumstances  did 
not  constitute  any  defence  to  the 
latter  in  an  action  by  A.  against  both 
partners.  Lo<fye  v.  Dicae  and  Ron- 
deau, T.  1  G.  4.  611 

PENAL  ACTION. 
See  OvxESBBB,  2,  and  Eyidenck. 

PLEADING. 

1.  An  action  at  law  is  not  maintainable 
upon  a  decree  of  a  court  of  equity, 
for  a  specific  sum  of  money  founded 
on  equitable  considerations  only; 
and  therefore,  where  a  bill  was  01ed 
for  the  specific  performance  of  an 
agreement  for  the  purchase  of  an 
estate,  and  the  decree  was  for  pay- 
ment of  interest  on  the  purchase 
money  and    costs:    Held,    that  no 

'  action  at  law  was  maintainable  to 
recover  such  interest  and  costs. 
Carpenter  v.  Thornton,  M.  60  G.  3. 

62 

2.  A  justification  in  trespass,  that  by 
custom  a  court  ha<l,  from  time 
immemorial,  been  holdcn  before  the 
steward  and  port-reeve  of  a  borough, 
or  their  sufficient  deputy  or  depu- 
ties, and  that  a  court  was  holden 
before  C.  D.,  the  deputy  of  A.  B., 
who  was  then  steward  and  port- 
reeve:   Held,  that  upon  this  plea, 
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tlie  two  offices  must  be  taken  to 
haye  been  compatible,  and  that  the 
appointment  of  the  deputy  by  the 
person  holding  both  offices  was  suffi- 
cient. Green  v.  Daviet  and  Another, 
M.  60  G.  8.  60 

B.  Where  a  plea  stated  that  A.  was 
entitled  to  the  equity  of  redemption, 
and  subject  thereto,  that  B.  was 
seised  in  fee,  and  that  they  by  lease 
and  release  granted,  &o.,  the  pre-, 
mises,  excepting  and  reserving  to  A. 
and  Ms  heirs,  &c.,  a  liberty  of  hunt- 
ing, &c. :  Held,  that  as  A.  had  no 
legal  interest  in  the  land,  there  could 
be  no  reserration  to  him,  and  that 
this  was  a  defective  title,  and  not  a 
title  defectively  set  out,  and  that  the 
plea  was  bad  in  substance.  Moore  v. 
The  Sari  of  Plymouth,  M.  60  G.  3,   66 

4.  A  count  in  assumpsit  against  hus- 
band and  wife,  who  was  administra- 
trix, with  the  will  annexed  upon 
promises  by  the  testator  to  pay  rent, 
cannot  be  joined  with  counts  upon 
promises  by  the  husband  and  wife, 
as  administratrix,  for  use  and  occu- 
pation by  them  after  the  death  of 
the  testator.  Wigley  v.  Athton,  M. 
60  G.  3.  101 

6.  A  conviction  stated,  that  plaintiff 
having  been  brought  before  a  magis- 
trate on  an  information  charging 
him  with  having  unlawfully  returned 
without  a  certificate  to  a  parish  from 
which  he  had  been  removed,  and 
that  upon  that  occasion  he  confessed 
himself  guilty :  Held,  that  this  con- 
viction was  good  upon  the  face  of  it, 
and  that  it  was  not  necessary  to 
state  in  it  expressly  any  act  of 
vagrancy,  it  being  for  the  party  con- 
victed to  show  in  his  defence  that 
he  did  not  return  in  a  state  of 
pauperism.  Mann  v.  Davert,  clerk, 
M.  60  G.  8.  103 

6.  A  plea  to  a  quo  warranto  stated, 
that  an  immemorial  court-leet  was 
in  part  holden  in  the  morning,  and 
in  part  in  the  evening,  and  that  the 
custom  had  been  to  elect  the  mayor 
at  the  morning  court,  which  burgess 
had  been  accustomed  to  be  sworn 
into  office  at  the  evening  court  by 
the  steward  or  his  deputy.  The 
replication  denied  the  mode  of  elec- 
tion ;  and  there  was  also  an  issue, 
«*not  duly  sworn."  At  the  trial  it 
appeared,  that,  in  addition  to  the 
custom  set  out  in  the  plea,  it  had 
been  usual  for  the  leet  jury  to  pre- 
sent, in  writing,  the  candidate  who 
had  most  votes  at  the  morning  court, 
to  be  sworn  in  by  the  steward  at  the 
evening  court ;  but  they  had  no  con- 
trol over  the  poll:  Held,  that  this 


was  a  mere  ministerial  act,  on  their 
part,  and  that  it  was  no  essential 
part  of  the  custom,  and  need  not  be 
stated  on  the  record.  Bez  v.  Row- 
land, M.  60  G.  8.  130 

7.  Money  lent,  and  applied  by  the  bor- 
rower for  the  express  purpose  of 
settling  losses  on  illegal  stock-job- 
bing transactions,  to  which  the  lender 
was  no  party,  cannot  be  recovered 
back  by  him.  Cannan  v.  Bryce,  M. 
60  G.  8.  179 

8.  A  count  stating  that  defendant  was 
indebted  to  plaintiff  for  work  and 
labour,  and  being  indebted,  that  he 
undertook  and  promised  to  pay,  &e., 
whereby  an  action  hath  accrued,  &c., 
is  not  a  good  count  in  debt,  and 
cannot  be  joined  in  a  declaration  with 
counts  in  debt.  Brill  v.  Neele^  M.  60 
G.  8.  208 

9.  By  a  bill  of  lading,  the  captain  was 
to  deliver  the  goods  for  the  consignor, 
and,  in  his  name,  to  the  consignee. 
At  the  time  of  shipment,  the  con- 
signee had  no  property  in  the  goods : 
Held,  that  an  action  against  the  ship- 
owners for  damage  done  to  the  goods, 
must  be  brought  in  the  name  of  the 
consignor;  and  that,  although  the 
consignee  had  insured  the  goods,  and 
advanced  the  premiums  of  insurance 
before  the  arrival  of  the  ship. 
Sarffent  v.  Morris,  H.  60  G.  8,  and  1 
G.  4.  277 

10.  Where  A.  under  a  contract  to  de- 
liver spring  wheat  had  delivered  to 
B.  winter  wheat,  and  B.  having  again 
sold  the  same  as  spring  wheat,  had 
in  consequence  been  compelled,  after 
a  suit  in  Scotland,  which  lasted  many 
years,  to  pay  damages  to  the  vendee ; 
and  afterwards  B.  brought  an  action 
of  assumpsit  against  A.  for  his 
breach  of  contract,  alleging  as  special 
damage  the  damages  so  recovered : 
Held,  that  although  such  special 
damage  had  occurred  within  six 
years  before  the  commencement  of 
the  action  by  B.  against  A.,  yet  that 
the  breach  of  contract,  which  in 
assumpsit  was  the  gist  of  the  action, 
having  occurred  and  become  known 
to  B.  more  than  six  years  before  that 
period,  A.  might  property  plead  actio 
non  accrevit  intra  sex  annos.  Battley 
V.  Faulkner,  H.  60  G.  3  and  1  G.  4. 

288 

11.  A  trespasser,  having  knowledge 
that  there  are  spring-guns  in  a  wood, 
although  he  may  be  ignorant  of  the 
particular  spots  where  they  are 
placed,  cannot  maintain  an  action  for 
an  ixgury  received  in  consequence  of 
his  accidentally  treading  upon  the 
latent  wire  communicating  with  the 
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gun,  and  thereby  letting  it  off.    Ilott 
T.  Wilkes,  H.  60  G.  8,  and  1  G.  4. 

804 

12.  A  constable  acting  under  a  warrant 
commanding  him  to  take  the  goods 
of  A.f  takea  the  goods  of  B.,  belier- 
ing  them  to  belong  to  A. :  Held,  that 
he  was  entitled  to  the  protection  of 
the  Stat  24  G.  2,  c.  44,  s.  8,  and 
that  an  action  against  him  must  be 
brought  within  six  calendar  months. 
Farton  t.  WilUafMy  H.  60  G.  8  and 
1  G.  4.  830 

18.  Where  A.,  being  possessed  of  cer- 
tain  premises  for  a  term  of  years, 
assigned  part  of  them  over  to  B.  for 
the  residue  of  his  term,  with  a  cove- 
nant for  quiet  ecgoyment,  and  B. 
afterwards  assigned  them  over  to  0. : 
Held,  that  C,  having  been  evicted 
by  J.  S.,  the  lessor  of  A.,  for  a  breach 
of  covenant  committed  by  A.  pre- 
viously to  the  assignment  to  B., 
might  maintain  an  action  against  A. 
upon  the  covenant  for  quiet  enjoy- 
ment, on  the  ground  that  there  was 
a  privity  of  estate  between  A.  and 
C. ;  secondly,  the  declaration  having 
set  out  the  indenture  from  A.  to  B., 
in  which  it  was  recited  that  J.  S.,  by 
indenture,  demised  to  A.  the  pre- 
mises, and  it  afterwards  appearing 
on  the  face  of  the  declaration,  that 
J.  S.  had  entered  and  ejected  C. 
from  the  premises  for  a  forfeiture : 
Held,  that  the  Court  might,  particu- 
larly after  verdict,  presume  that  J.  S. 
had  a  title  to  the  premises,  although 
there  was  no  express  allegation  of 
that  fact ;  thirdly,  when  part  of  the 
special  damage  laid  in  the  declara- 
tion did  not  fall  strictly  within  the 
covenant  alleged  to  be  broken,  it  is 
to  be  presumed,  after  verdict,  that 
the  jury  were  directed  at  the  trial 
not  to  take  that  part  into  their  con- 
sideration. Campbell  v.  Lewis,  H.  60 
G.  8  and  1  G.  4.  892 

14.  A  plea  of  discharge,  under  the  in- 
solvent debtors*  act,  is  no  bar  to  an 
action  of  trespass  for  mesne  profits, 
even  though  accruing  before  the  dis- 
charge. Lloyd  V.  Feel,  H.  60  G.  8 
and  1  G.  4.  407 

15.  In  an  action  upon  a  bill  of  exchange 
with  several  endorsements,  by  a 
plaintiff  who  had  paid  the  bill  under 
protest  for  the  honour  of  one  of  the 
endorsers,  it  was  held  sufficient,  even 
upon  special  demurrer,  to  state  that 
he  had  paid  the  bill  according  to  the 
usage  and  custom  of  merchants, 
without  statii^  that  he  had  paid  it 
to  the  last  endorsee.  Cox  v.  £arle, 
H.  60  G.  8  and  1  G.  4.  480 

16.  To  a  declaration  in  an  action  on  the 


case  founded  in  tort,  a  plea  of  not 
guilty  of  the  grievances  mentioned 
In  the  declaration  within  six  years, 
is  bad  upon  special  demurrer.  Dyster 
V.  Battye,  H.  60  G.  8  and  1  G.  4. 
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17.  Declaration  stated  that  the  defend- 
ant published  a  libel,  containing  false 
and  scandalous  matters  concerning 
the  plaintiff,  in  substance  as  follows ; 
and  then  set  out  the  libel  with  innu- 
endoes :  Held,  that  this  was  bad  in 
arrest  of  judgment.  Wright  v. 
Clements,  E.  1  G.  4.  508 

18.  A  plea  in  bar  in  replevin  stated, 
that  (livers  sums  of  money,  amount- 
ing to  a  certain  sum,  had  been,  from 
time  to  time,  duly  assessed  and  rated 
upon  tiie  premises  for  land-tax,  and 
from  time  to  time  paid  by  the  plain- 
tiff, wherefore  he  deducted  the  said 
sum,  being  the  amount  of  the  tax 
which  defendant,  as  landlord,  was 
liable  to  bear  in  respect  of  the  rent : 
Held,  that  this  plea  was  bad,  for  not 
stating  the  specific  periods  for  which 
the  respective  sums  were  assessed  or 
paid,  and  in  not  stating  that  the  pay- 
ment was  made  after  the  rent  dis- 
trained for  had  accrued,  or  was 
accruing.  Slubbs  ▼.  Paraons,  £.  1 
G.  4.  516 

19.  Upon  an  indictment  for  an  assault 
upon  £.  E.,  it  is  sufficient  to  prove 
that  an  assault  was  committed  upon 
a  person  bearing  that  name,  although 
it  appear  that  two  persons  bore  the 
same  name,  £.  £.  the  elder  and  £. 
E.  the  younger.  Rex  v.  Feace,  £.  1 
G.  4.  679 

20.  The  21  Jac.  1,  c.  7,  provides,  that 
an  alehouse-keeper  suffering  inhabit- 
ants  of  the  parish  to  tipple,  may  be 
convicted  on  the  oath  of  one  witness ; 
and  the  1  Car.  c.  4,  extends  the  same 
penalty  to  the  case  of  strangers,  but 
requires  proof  by  two  witnesses: 
Held,  therefore,  that  a  conviction 
stated  to  be  on  the  oath  of  one  wit- 
ness against  an  alehouse-keeper,  for 
permitting  persons  to  tipple  in  his 
alehouse,  was  bad,  for  not  stating 
whether  those  persons  were  inhabit- 
ants or  strangers.  Rex  v.  Dove,  E. 
1  G.  4.  596 

21.  It  is  no  ground  of  error,  upon  a 
judgment  of  an  inferior  court,  that 
the  plaint  was  levied  before  the  cause 
of  action  accrued. 

In  assumpsit,  the  defendant  pleaded 
that  the  promises  were  made  by  him 
jointly  with  another,  and  issue  was 
taken  upon  that  fact.  The  jury  by 
their  verdict  found  that  the  defend* 
ant  promised,  without  stating  whether 
he  promised  alone  or  jointly  with 
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another :  Held,  that  this  yerdict  was 
bad,  because  it  did  not  distinctly 
pronounce  upon  the  issue.  Bithop  y. 
Kaye,  E.  1  G.  4.  605 

22.  Upon  the  dissolution  of  a  partner- 
ship it  was  agreed  between  the  part- 
ners that  one  of  them  should  take 
upon  himself  to  discharge  a  debt  to 
A. ;  A.  was  informed  of  this,  and 
expressly  agreed  to  exonerate  the 
other  partner  from  all  responsibility : 
Held,  that  these  circumstances  did 
not  constitute  any  defence  to  the 
latter,  in  an  action  by  A.  against 
both  partners.  Lodg$  y.  Dietu  and 
Rondeau,  T.  1  O.  4.  611 

23.  Declaration  in  assumpsit  stated,  as 
a  breach,  that  the  defendant  did  not 
diligently  and  sufficiently  make 
search  at  the  bank  of  England,  to 
ascertain  whether  certain  stock  was 
standing  in  the  name  of  certain  per- 
sons, the  defendant  haying  been 
employed  as  an  attorney  so  to  do. 
The  omission  to  search  took  place 
more  than  six  years  before  the  action 
brought,  although  it  was  not  dis- 
coyered  by  the  plaintiff  till  within 
the  six  years :  Held,  the  statute  of 
limitations  haying  been  pleaded,  that 
upon  this  form  of  declaration  the 
plaintiff  was  not  entitled  to  recoyer. 

On  the  discovery  being  made,  the 
defendant  said  the  neglect  arose  from 
the  omission  of  his  clerk,  and  that 
he  was  responsible:  Held,  that  upon 
this  record  such  an  acknowledgment 
was  not  sufficient.  Sfpri  y.  STCarthyy 
T.  1  G.  4.  626 

24.  Where  a  bill  of  exchange,  payable 
at  the  house  of  A.,  had  been  there 
presented  for  payment,  and  dis- 
honoured, and  the  acceptor  after- 
wards remitted  to  A.  a  sum  of  money 
for  the  purpose  of  enabling  him  to 
pay  the  dishonoured  bill,  and  also 
another  of  less  yalue,  and  A.,  in 
answer,  stated  the  fact  of  the  bill 
haying  been  dishonoured,  but  added 
that  the  money  receiyed  should  be 
carried  to  the  acceptor's  account,  and 
did  afterwards  pay  the  smaller  bill : 
Held,  that  the  holder  of  the  original 
bill  could  not  maintain  an  action 
against  A.,  there  being  no  priyity 
between  them.  Tatet  y.  Bell,  T.  1 
G.  4.  648 

25.  Declaration  in  troyer  against  hus- 
band and  wife  stated  that  the  defend- 
ants conyerted  the  property  to  their 
own  use :  Held,  sufficient  after  yer- 
dict Keyworth  y.  HiU  and  Wift,  T. 
1  G.  4.  685 

26.  Certain  policies  of  insurance  be- 
longing to  A.  had  been  deposited  by 
him  as  a  security  for  a  debt  of  800l. 


at  a  banker's.  B.,  who  was  ao- 
quainted  with  these  circumstances, 
afterwards,  at  the  desire  of  A.,  ex- 
pressly undertook  to  take  the  policies 
and  to  settle  with  H.  W.,  and  to  pay 
in  the  amount  which  he  might  re- 
ceive at  the  banker's  to  A.'s  account 
there.  Upon  this  undertaking  the 
policies  were  given  to  him,  and  upon 
them  he  receiyed  the  sum  of  949/. 
A.  having  become  bankrupt,  and 
being  then  indebted  to  B.  in  a  larger 
sum,  the  latter  refused  to  pay  over 
tlie  money  so  received:  Held,  that 
the  assignee  of  A.  could  not  (even 
with  the  assent  of  the  banker)  main- 
tain any  action  against  B.  for  the 
breach  of  his  undertaking.  ChaU 
mera  v.  Faye,  T.  1  G.  4.  697 

27.  Declaration  for  a  libel  concerning 
the  plaintiff  in  his  profess iuu  as  an 
attorney.  The  libel  began,  "shame- 
ful conduct  of  an  attorney,"  and 
then  proceeded  to  give  an  account 
of  proceedings  in  a  court  of  law, 
which  contained  matter  injurious  to 
the  plaintiff's  professional  character. 
The  defendent  pleaded  that  the  sup- 
posed libel  contained  a  true  account 
of  the  proceedings  in  a  court  of  law : 
Held,  after  yerdict  for  the  defendant, 
that  the  plea  was  bad,  inasmuch  as 
the  words  **  shameful  conduct  of  an 
attorney"  formed  no  part  of  the  pro- 
ceedings in  the  court  of  law,  and 
that  the  plaintiff  was  therefore  en- 
titled to  judgment. 

QucBre,  Whether  it  be  lawful  to  pub- 
lish proceedings  of  a  court  of  law 
containing  matter  defamatory  of  a 
person  neither  a  party  to  the  suit, 
nor  present  at  the  time  of  the  in- 
quiry. XetTM,  Oent,  v.  Clement,  T.  1 
G.  4.  702 

POOR. 

A  child  eight  years  old,  bom  in  Eng- 
land, but  both  whose  parents  were 
Irish,  without  any  settlement  in 
England,  and  whose  mother,  after 
the  death  of  her  first  husband,  had 
married  a  settled  inhabitant  of  the 
parish  of  A.,  is  removable,  if  charge- 
able, to  the  place  of  his  birth,  and 
is  not  within  the  59  G.  8,  c.  12,  s. 
88.  Bex  y.  Inhabitants  of  Great 
C7/ae/ofi,  H.  60  G.  8  and  1  G.  4.   410 

POST-HORSE  DUTY. 

Where  an  innkeeper  resides  at  His  inn 
in  the  district  A.,  and  his  stables  are 
in  the  district  B.,  his  residence  is  the 
criterion  by  which  to  ascertain  the 
district  where  he  is  to  take  out  his 
license,  and  to  account  for  the  post- 
horse  duties  under  27  G.  8,  c.  26,  a. 
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18.     JIanley,  Btq,,  v.  Pfpper,  H.  60 
G.  3  and  1  G.  4.  887 

POWER  OF  ATTORNEY. 
A  deed  contained  a  power  of  attorney 
to  A.  6.  to  deliver  seisin  of  the  pre- 
mises, according  to  the  form  and  ef- 
fect of  the  deed:  Held,  that  it  was 
not  necessary  for  the  attorney  to 
make  liTery  on  the  day  of  the  date  of 
the  deed,  but  that  his  power  was  well 
executed  afterwards.  Eoedem.  HeaU 
T.  EashkigA,  M.  60  G.  8.  156 

PRACTICE. 

1.  After  delivery  of  an  amended  decla- 
ration, a  demand  of  plea  is  not  neces- 
sary, to  entitle  a  party  to  sign 
judgment  IluckvaU  v.  Kendal,  M. 
60  G.  3.  187 

2.  The  sheriff,  in  Michaelmas  term  last, 
returned  to  a  writ  of  fi.  fa.  ''goods 
in  hand,  for  want  of  buyers,*  value  un- 
known," and  no  further  steps  were 
taken  by  the  plaintiff  till  Trinity  term 
following.  In  the  interim,  the  goods 
were  seized  under  an  extent  by  the 
crown  :  Held,  that  the  Court  would 
not  compel  the  sheriff  to  make  good 
the  loss  to  the  plaintiff,  and  that  they 
would  quash  a  writ  of  distringas 
which  had  been  issued  for  that  pur- 
pose, although  the  plaintiff  had  given 
all  the  indulgence  with  the  advice, 
desire,  and  concurrence  of  the  sheriff's 
officer.  Button  v.  Hatfield,  M.  60  G. 
8.  204 

8.  An  act  of  parliament  created  a  court 
of  requests  in  a  city  and  its  liberties, 
and  gave  it  jurisdiction  over  debts 
not  exceeding  10/.,  due  from  any 
person  residing  within  the  city  and 
liberties  to  all  persons  residing  with- 
in or  without  those  limits:  Held, 
that  the  Court  had  jurisdiction  over 
causes  of  action  arising  without  the 
jurisdiction,  provided  the  defendant 
Uved  within  it.  BaUdon  Y.  Pitter, 
M.  60  G.  8.  210 

4.  Where  a  party  in  London  was  requir- 
ed to  attend  an  arbitrator  at  Exeter, 
on  a  given  day,  and  three  days  before 
set  off,  and  went,  accompanied  by  his 
attorney,  to  Clifton,  where  his  wife 
resided,  and  where  were  certain  pa- 
pers necessary  to  be  produced  before 
the  arbitrator,  and  was  occupied,  for 
a  great  part  of  two  days,  in  selecting 
and  arranging  the  same,  and  in  the 
afternoon  of  the  second  day  was  ar- 
rested :  Held,  that  he  was  not  privi- 
leged from  arrest,  under  these  cir- 
cumstances, having  employed  more 
than  a  reasonable  time  for  the  above 
purpose,  and  it  not  being  sworn  that 
he  was  occupied  during  all  the  time 


he  was  at  Clifton,  in  the  object  for 
which  he  went  thither.  Abbott,  C. 
J.,  dissentiente.  Randall  v.  Gumey, 
M.  60  G.  8.  252 

6.  The  Court,  in  the  exercise  of  its 
summary  jurisdiction  over  its  officers, 
have  authority  to  order  an  attorney 
(who  had  refused,  on  the  ground  of 
misconduct,  to  take  back  an  appren- 
tice, who  had  run  away  from  his  ser- 
vice) to  return  to  the  parents  of  such 
apprentice  a  reasonable  part  of  the 
premium  received  with  him.  Ex  parte 
Prankerd,  M.  60  G.  8.  267 

6.  To  a  bill,  filed  in  vacation,  a  plea  in 
abatement  may  be  put  in  after  the 
first  four  days  of  the  following  term. 
llobne  V.  Dolby,  M.  60  G.  8.         259 

7.  Judgment  of  non  pros,  must  be 
signed  within  twelve  months  from 
the  return  of  the  writ  Cooper  v. 
Niae,  M.  60  G.  8.  271 

8.  Declaration  contained  98  counts 
upon  as  many  promissory  notes  for  a 
guinea  each.  The  Court  ordered  all 
3ie  counts,  but  one,  to  be  struck  out 
of  the  declaration,  upon  the  defend- 
ant's undertaking  to  permit  all  the 
other  notes  to  be  given  in  evidence, 
upon  the  account  stated,  and  to  bring 

^  no  writ  of  error.  Carmaek  v.  Gundry, 
M.  60  G.  8.  272 

9.  A  member  of  parliament  had  given 
a  bond  with  two  sureties,  conditioned 
for  the  payment  of  the  sum  to  be  re- 
covered in  the  action,  pursuant  to  4 
G.  8, 0.  88,  and,  before  trial,  became 
bankrupt  The  Court  refused  to  or- 
der the  bond  to  be  cancelled.  Hunter 
v.  CampbeU,  M.  P.,  M.  60  G.  8.    278 

10.  Several  years  having  elapsed  after 
judgment  obtained,  the  plaintiff 
brought  an  action  upon  the  judgment. 
After  judgment  had  been  signed  in 
this  action,  the  defendant  sued  out  a 
writ  of  error  upon  the  first  judgment : 
Held,  that  the  plaintiff  might,  not- 
withstanding, take  out  execution  on 
the  second  judgment  Bishop  v. 
Beat,  M.  60  G.  8.  275 

11.  The  fact  of  a  cause  being  in  the 
written  list,  at  Nisi  Prius,  is  notice  to 
the  attorney  that  it  may  be  tried  at 
any  time  in  the  course  of  the  day ; 
and,  therefore,  where  a  cause  had 
been  for  several  days  in  that  list,  and 
was  at  length  tried  out  of  its  order, 
as  an  undefended  cause,  in  the  ab- 
sence of  the  defendant's  attorney, 
the  Court  granted  a  new  trial,  only  on 
payment  of  costs  Fourdrinier  v. 
Bradbury,  H.  60  G.  3  and  1  G.  4. 

828 

12.  Under  circumstances,  the  Court  will 
allow  an  indictment  only  to  be  quash- 
ed on  terms  such  as  the  naming  of 
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the  prosecutor,  &c.     Rez  t.   Olenriy 
H.  60  G.  3  and  1  6.  4.  878 

18.  An  aiTest  in  the  city  of  London  on 
a  bill  of  Middlesex,  is  irregular,  eyen 
though  it  took  place  on  the  Terge  of 
the  county  of  Middlesex,  if  there  be 
no  dispute  as  to  the  boundaries. 
Hammond  v.  Tai/lor,  H.  60  G.  8  and 
1  G.  4.  408 

14.  The  writ  of  habeas  corpus  at  com- 
mon law,  although  a  writ  of  right,  is 
not  grantable  of  course,  but  only  on 
motion  in  term  time,  stating  a  proba- 
ble cause  for  the  application,  and 
verified  by  affidavit :  Qtuere,  whether 
under  the  stat.  81  Car.  2,  c.  2,  which 
only  applies  to  cases  where  the  ap- 
plication is  made  to  a  Judge  in  vaca- 
^on,  the  writ  be  grantable  of  course. 
Ilobhom^a  Case,  H.  60  G.  3  and  1 
G.  4.  420 

16.  Under  the  statute  of  the  8  Anne,  c. 
14,  the  sherifF  is  bound  to  retain  one 
year's  rent  out  of  the  proceeds  of  a 
tenant's  goods  taken  in  execution, 
provided  he  has  notice  of  the  land- 
lord's claim  at  any  time  while  the 
goods  or  the  proceeds  remain  in  his 
hands :  and  the  Court,  upon  motion, 
ordered  the  same  to  be  paid  to  the^ , 
landlord,  even  where  the  notice  was^ 
given,  after  the  removal  of  the  goods 
from  the  premises.  Amitt  v.  Oar- 
nett,  H.  60  G.  8,  and  1  G.  4.         440 

16.  The  Court  will  permit  a  suggestion 
to  be  entered  on  the  record,  for  the 
purpose  of  carrying  the  trial  of  a 
misdemeanor  into  an  adjoining  coun- 
ty, where  there  appears  a  reasonable 
ground  on  the  affidavits  for  believing 
tiiat  a  fair  and  impartial  trial  cannot 
be  had  in  the  county  where  the  venue 
is  laid ;  and  the  suggestion  need  not 
state  the  facts  from  whence  such  in- 
ference is  to  be  drawn.  Rex  v.  Hunt, 
H.  60  G.  8  and  1  G.  4.  444 

17.  An  affidavit  to  hold  to  bail,  which 
states  that  defendant  is  indebted  to 
plaintiff  as  drawer  of  a  bill  of  ex- 
change, is  not  sufficient,  unless  it  is 
also  stated  that  the  bill  is  due.  £d- 
fvards  v.  Diek,  E.  1  G.  4.  496 

18.  Where  defendant  was  arrested  on 
the  22d  November,  and  special  bail 
was  put  in  in  Michaelmas  term,  and 
perfected  in  Hilary  term,  a  judgment 
of  non  pros,  signed  in  Hilary  vaca- 
tion is  irregular.  Brandon  v.  Henry, 
E.  1  G.  4.  614 

i^.  In  an  action  against  a  member  of 
parliament,  two  persons  became 
sureties,  in  a  bond  conditioned  for  the 
payment  of  such  sum  as  should  be 
recoTcred,  with  costs.  The  cause 
proceeded,  and  notice  of  trial  being 
given,  the  defendant  filed  a  bill  in 


equity,  and  obtained  an  injunction, 
pending  which  he  became  a  bankrupt. 
Having  suffered  a  term  to  elapse, 
after  obtaining  his  certificate,  with- 
out pleading  it,  the  Court  refused  to 
let  him  plead  it  as  of  the  former 
term,  except  on  condition  of  dismiss- 
ing his  bill  in  equity,  and  paying  all 
costs  at  law  and  in  equity,  as  between 
attorney  and  client.  I/uff  v.  Camp- 
bell, E.  1  G.  4.  577 

20.  Vf  here  only  circumstances  of  strong 
suspicion  are  stated  in  affidavits,  on 
which  a  rule  for  a  criminal  informa- 
tion is  moved,  it  is  not  sufficient  un- 
less the  deponents  also  add  their  be- 
lief that  the  party  against  whom  the 
application  is  made  acted  from  corrupt 
motives.  Eex  v.  Williamson,  E.  1  G. 
4.  682 

21.  Semble,  that  a  party  who  is  sub- 
poenaed as  a  witness  to  attend  the 
assizes.  Is  guilty  of  a  contempt  by 
neglecting  to  attend,  although  the 
cause  be  not  called  on  for  trial. 
Barron  v.  Humphreys,  £.  1  G.  4. 

598 

22.  A  defendant  may  be  committed  to 
the  custody  of  the  marshal,  upon  a 
special  original.  Seliy  v.  Leidersdorf, 
E.  1  G.  4.  601 

28.  The  Court  will  allow  a  copy  of  the 
articles  of  clerkship  to  be  enrolled, 
where  the  original  articles  are  lost, 
and  the  party  may  be  then  admitted 
an  attorney.  £x  parte  Clarke,  E.  1 
G.  4.  610 

24.  The  Court  will  not  stay  proceedings 
in  an  ejectment  until  the  taxed  costs 
of  a  suit  in  equity,  brought  by  the 
same  party  for  the  recovery  of  the 
same  premises,  are  paid.  Doe  dan, 
WiUiams  v.  Winch,  E.  1  0.  4.       602 

25.  Where  a  sheriff,  with  the  knowledge 
that  there  is  rent  due  to  the  landlord, 
proceeds  to  sell  the  tenant's  goods, 
by  virtue  of  a  writ  of  fi.  fa.  without 
retaining  a  year's  rent,  he  will  be 
liable  to  the  landlord  for  it,  although 
no  specific  notice  has  been  given  to 
him  by  the  landlord.  And  revs  v. 
Dixon,  Esq.,  T.  1  G.  4.  645 

26.  The  Court  will  not  grant  a  writ  of 
habeas  corpus  to  bring  up  a  prisoner 
under  sentence  of  imprisonment  for 
a  misdemeanor,  to  enable  him  to 
show  cause  against  a  rule  for  a  cri- 
minal information.  Rex  v.  Parlzyns, 
T.  1  G.  4.  679 

27.  In  covenant  by  lessor  against  lessee 
upon  a  lease  reserving  an  increased 
rent  for  every  acre  of  certain  lands 
converted  into  tillage,  the  jury  by 
their  verdict  having  given  damages 
for  the  actual  injury  sustained  in- 
stead of  the  increased  rent,  the  Court 
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will  not  refuse  the  plaintiff  a  new 
trial,  on  the  ground  tiiat  the  Terdict 
was  consistent  with  justice ;  secondly, 
the  Judge  having  expressly  directed 
the  jury  to  find  damages  to  the 
amount  of  the  increased  rent,  the 
Court  granted  the  new  trial  without 
payment  of  costs.  Farranty.  Oltnitu, 
T.  1  G.  4.  692 

28.  In  an  action  brought  against  the 
sheriff  for  money  levied  under  a  fi.  fa. 
without  any  previous  demand,  the 
Court  will  stay  the  proceeding,  upon 
payment  of  the  sum  levied,  without 
costs.  JtfferieB  t.  Shqfpard,  Etq.y 
T.  1  6.  4.  696 

29.  Where  several  notices  on  the  same 
bail  were  given,  the  Court  will  com- 
pel the  defendant  to  pay  the  costs  in- 
curred by  the  plidntiff  in  consequence 
of  such  notice.  Aldis*  ▼.  JBuraest, 
T.  1  G.  4.  759 

PRESCRIPTION.- 
A  prescriptive  right  to  a  public  towing 
path  on  the  banks  of  a  navigable 
tide-river,  is  not  destroyed  in  conse- 
quence of  that  part  of  the  river  ad- 
joining the  towing-path  having  been 
converted  by  act  of  parliament  into  a 
floating  harbour,  although  the  toW- 
ing-path  was  thereby  subject  to  be 
used  at  all  times  of  the  tide ;  where- 
as, before,  it  was  only  used  at  those 
times  when  the  tide  was  sufficiently 
high  for  the  purpose  of  navigation : 
Held,  secondly,  that  the  prescription 
#was  not  destroyed  by  a  clause  in  the 
act  of  parliament,  whereby  the  under- 
takers of  the  work  were  authorized 
to  make  a  towing-path  over  land, 
comprising  the  towing-path  in  ques- 
tion, on  paying  a  compensation  to 
the  owner  of  the  soil,  the  effect  of 
that  being  only  to  give  him  a  com- 
pensation for  any  iigury  he  may  sus- 
tain by  enlarging  the  then  towing- 
path,  or  otherwise.  Eex  v.  TSpptiU 
M.  60  G.  3.  198 

PRINCIPAL  AND  AGENT. 

1.  The  solicitor  of  the  assignees  of  a 
bankrupt  tenant,  upon  whose  lands 
a  distress  had  been  put  by  the  land- 
lord, gave  the  following  written 
undertaking:  <*We,  as  solicitors  to 
the  assignees,  undertake  to  pay  to 
the  landlord  his  rent,  provided  it  do 
not  exceed  the  value  of  the  effects 
distrained :"  Held,  they  were  person- 
ally liable.  BurreU  v.  JontM  and 
Another,  M.  60  G.  8.  47 

2.  A  factor  has  an  authority  to  sell  for 
money,  but  not  to  barter ;  and  there- 
fore, where  a  factor  bartered  the 
goods  of  his  principal  no  property 
passed,  and  the  principal  may  main- 

VOL.  V.  58 


tiun  trover  against  the  party  with 
whom  the  goods  are  bartered* 
although  the  latter  be  wholly  igno- 
rant that  he  had  been  dealing  with  a 
factor  only.  Guerreiro  v.  Peile,  T.  1 
G.  4.  616 

PROHIBITION. 
See  Bankbuptct,  2. 

PROMISSORY  NOTES. 
See  EviDBifOE,  4. 

PROMOTIONS,  p.  1,  484,  485. 


RATE. 
See  County  Ratb. 

1.  A  tenement  situate  in  the  king's  dock- 
yard, deriving  a  benefit  from  public 
sewers,  and  occupied  by  an  officer 
of  government,  who  paid  no  rent,  is 
liable  to  be  rated  to  the  sewers. 
NeiherUm  v.  Ward,  M.  60  G.  8.      21 

2.  Where  a  river  navigation  extended 
through  several  parishes,  and  certain 
tonnage  dues  became  payable  in 
respect  of  goods  carried  along  the 
line  of  navigation,  and  landed  at  a 
wharf  locally  situate  within  the 
parish  of  B. :  Held,  that  a  rate  on 
the  proprietor  of  those  dues  for  their 
whole  amount  in  the  parish  of  B., 
stated  to  be  for  the  river  tonnage, 
could  not  be  considered  as  a  rate  on 
that  part  of  the  river  locally  situate 
within  the  parish  of  B.,  but  as  a 
rate  upon  the  parts  of  the  river  situ- 
ate as  well  within  as  without  the 
parish,  and  that  it  could  not  there- 
fore be  supported:  Held,  also,  thi^ 
41  G.  8,  c.  28,  s.  1,  does  not  give  the 
Court  of  E.  B.  the  power  of  amend- 
ing a  poor  rate.  Rex  v.  Milton^  M. 
T.  60  G.  8.  112 

RECTOR. 
The  ecclesiastical  court  has  jurisdiction 
ratione  loci,  over  the  order  and  pro* 
ceedings  of  vestry  meetings,  held  in 
a  church;  and,  therefore,  where  a 
rector  had  libelled  in  that  court,  a 
parishioner,  for  preventing  him  firom 
presiding  as  chairman  at  such  a 
meeting,  a  prohibition  was  refused. 

The  minister  of  the  parish  has  a 
right  to  preside  at  all  vestry  meet- 
ings.    WiUon  V.  IT  Math,  M.  60  G.  8. 

241 

REQUESTS,  COURT  OF. 
See  Pbaoticb,  8. 

REVOCATION. 
Where  a  testator,  having  devised  copy 
hold  lands  to  A.  for  life,  with  differ- 
ent remainders  over,  and  having  sur- 
rendered them  to  the  uses  of  his 
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.  will,  afterwards,  in  contemplation  of 
marriage,  conreyed  his  estates  to 
trustees  and  their  heirs,  to  «eciire  a 
jointure  for  his  intended  wife,  and, 
subject  to  a  term  of  ninety-nine 
years  for  that  purpose,  to  the  use  of 
himself  in  fee,  and  subsequently  sur- 
rendered his  oopyhold  lands  to  these 
uses :  Held,  that  this  did  not  amount 
to  a  total  rerocation  of  his  will,  but 
that  the  devisee  took  the  copyhold 
land,  subject  to  the  charge  created 
by  iiie  settlement.  Vaiwter  t.  Jcf- 
fery,  H.  60  G.  8  and  1  G.  4.  462 

SETTLEMENT— ^y  Yearly  Hiring, 

1.  A  pauper,  in  consideration  of  weekly 
wages,  agreed  to  serve  T.  8.,  a 
bricklayer,  for  three  years ;  but,  in 
case  he  should  neglect  his  master's 
business,  or  lose  any  time  on  his  own 
account,  in  any  one  week  during  the 
first  year,  then  that  T.  S.  should  de- 
duct ftom  his  weekly  wages  in  pro- 
portion, and  T.  S.  agreed  that  he 
would  pay  wages  in  proportion  to 
any  over-work  which  the  pauper 
might  do  in  any  one  week.  There 
were  similar  stipulations  for  the  se- 
cond and  third  years  of  the  term ;  and 
it  was  also  agreed,  that  in  case  they 
could  not  work  through  the  severity 
of  the  weather  in  any  one  year,  in  the 
winter  time,  then  that  T.  S.  should 
pay  no  wages  during  that  time,  but 
should  permit  the  pauper  to  employ 
himself  in  any  other  business  what- 
ever: Held,  ^at  these  were  express 
exceptions  in  the  contract,  and  that 
the  pauper,  by  serving  a  year  under 
It,  did  not  gain  a  settlement.  Rex  v. 
The  InhabitanU  of  Edgnumd,  M.  60 
G.  8.  107 

SETTLEMENT— .6y  taking  Tenement, 

1.  The  statutes  of  8  ft  9  W  8,  o.  11, 
and  18  &  14  Gar.  2,  c.  12,  a.  1,  are 
in  pari  materia,  and  must  receive  a 
ffiinilar  construction ;  and  therefore, 
where  a  pauper,  in  addition  to  house 
and  land,  had  **  agisted"  three  cows 
in  the  fields  of  his  landlord  for  two 
or  three  months,  but  no  positive  con- 
tract for  such  agistment  was  proved : 

r  It  was  held,  that  the  aeaaions  might 
properly  infer  that  this  was  "  taking 
a  lease  of  a  tenement^"  within  the  9 
&  10  W.  8,  c.  11,  so  as  to  discharge  a 

_  "^certificate,  although  the  value  of  the 
agistment,  if  computed  only  for  the 
time  of  the  acttuil  occupation^  was  not 
sufficient,  if  added  to  the  house  and 
land,  to  make  up  the  value  of  102.  Rex 
V.  Inhabitantt  of  Croft,  lA.  60  G.  8. 

171 


SETTLEMENT—^  Hiring  andSfrviee, 

1.  In  settlement  by  hiring  and  service, 
the  pauper  is  settled  where  his  place 
of  rest  is ;  and  therefore,  wkiore  a 
servant,  who  drove  the  mail  cart, 
had  a  bed  provided  for  him  by  the 
year  at  N.,  where  he  rested  every 
night  during  four  or  five  hours  in 
the  middle  of  the  night,  and  after- 
wards returned  back  in  the  morning 
to  his  master's  house  at  M.,  and 
usually  went  to  bed  in  his  own  ex- 
clusive room  for  about  two  hours : 
Held,  that  his  place  of  rest  was  at 
M.,  and  that  his  settlement  was  there 
also.  Rex  v.  InhabitanU  of  MUden- 
haU,  H.  60  G.  8  and  1  G.  4.         874 

2.  Where  a  pauper  being  settled  by 
parentage  in  A.,  at  the  age  of  thir* 
teen  years  hired  and  served  for  a 
year  in  A.,  and  afterwards,  when  he 
was  sixteen  years  old,  returned  to 
and  lived  with  his  father's  family 
until  he  became  of  age :  Held,  that 
having  acquired  a  settlement  of  hia 
own  in  it,  he  did  not  follow  the 
settlement  of  his  father  subsequently 
gained  in  another  parish,  whilst  the 
pauper  continued  to  reside  with  him. 
Rex  V.  Inhabitantg  of  BUathy,  H.  60 
G.  8  and  1  G.  4.  877 

SETTLEMENT— 6y  Apprenticeehip, 
1.  Where  the  mother  of  an  apprentice, 
whose  time  had  not  expired,  applied 
to  his  master  to  give  him  up  to  her, 
and  the  master  having  consented  ^ 
it,  and  all  having  agreed  to  part,  the 
apprentice  went  away ;  but  the  in- 
denture, which  was  in  the  hands  of 
a  third  person,  was  never  applied  for 
nor  given  up :  Held,  that  the  appren- 
tice^p  was  not  put  an  end  to  by 
this  agreement,  although  the  master 
said,  that  he  would  have  given  up  the 
indenture  if  he  had  had  it  in  his  pos- 
session at  the  time,  and  afterwards 
refused  to  take  back  the  apprentice. 
Secondly,  where  an  unstamped  in- 
denture recited,  that  a  prenuum  of 
12Z.  had  been  paid;  but  added,  that 
it  was  paid  out  of  a  charitable  dona- 
tion f^d  belonging  to  the  pariah, 
and  the  master  being  called,  proved 
that  the  premium  had  been  paid  by 
the  parish  officers,  who  told  him  at 
the  time  of  paying  it,  that  it  was 
charity  money :  Held,  that  the  fiact 
of  payment  being  proved,  the  recital 
in  the  indenture,  and  the  declaration 
of  the  parish  officers,  were  not  ad- 
missible in  evidence,  so  as  to  bring 
the  case  within  the  exception  in  the 
44  G.  8,  c.  98,  s.  190,  and  that  the 
indenture,  being  unstamped,  was 
void.    Semble,  tbat  a  charitable  do> 
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nation  fund  belonging  to  »  parish,  is 
a  public  charity  within  such  excep- 
tion. Bex  T.  InhMtarUt  ^f  Skeffing- 
<<m,  H.  00  6.  8  and  1  G.  4.  882 

2.  A  parish  apprentice  and  his  master 
both  being  on  the  pennanent  staff  of 
the  local  militia,  in  consequence  of 
that  circumstance  resided  together 
with  his  master,  and  eontinued  to 
aerrehim  in  the  parish  of  B.  for 
for<;7  dajs:  It  was  held,  that  this 
residence  was  sufficient,  and  that  he 
thereby  acquired  a  settlement  in  B., 
notwithstanding  they  were  both  under 
the  control  of  their  superior  officers 
during  the  whole  time.  Rm  t.  In- 
habitanta  of  Chdm^ordy  H.  60  0.  8 
and  1  6.  4.  411 

SESSIONS. 
The  sessions  hare  no  Jurisdiction,  under 
65  G.  8,  B.  51,  s.  16,  to  make  a  pros- 
peetiTC  order  for  a  compensation 
thereafter  to  be  made  to  the  clerk  of 
the  peace;  and  therefore,  where  a 
county-treasurer,  in  obedience  to 
such  an  order,  made  the  payment, 
and  that  payment  was  afterwards, 
by  an  order  of  sessions,  allowed  in 
Ms  accounts,  the  Court  t>f  K.  B. 
quashed  so  much  of  the  order  of  ses- 
sions as  allowed  that  item:  Queere, 
whether  the  sessions  have,  under  the 
56  G.  2,  c.  51,  s.  16,  a  power  to 
make  any  compensation  to  the  clerk 
of  the  peace.  Eex  ▼.  WiUiami,  M. 
60  G.  8.  215 

SEWEBS. 

Sm  Batb. 

SHERIFF. 
See  Escape  and  Pbactioi. 
1.  Two  writs  of  fi.  fa.,  at  the  suit  of 
different  plaintiffs,  were  issued 
against  one  defendant,  the  goods 
were  not  more  than  sufficient  to 
satisfy  the  first  execution.  The  offi- 
cer under  the  second  writ  continued 
in  possession  until  the  goods  were 
s<Ad  by  the  sheriff.  The  defendant 
then  obtained  a  rule  for  setting 
aside  the  first  execution;  and  pend- 
ing that  rule,  there  were  conferences 
between  all  Uie  parties.  The  rule, 
however,  was  made  absolute,  and  the 
sheriff  was  ordered  to  pay  the  de- 
fendant the  proceeds  of  the  levy. 
The  sheriff  having  so  paid  the  money, 
without  having  applied  to  the  Court 
for  relief,  and  without  having  given 
any  notice  to  the  plaintiff  in  the  se- 
cond execution,  was  held  liable  to  him 
for  that  amount,  in  an  action  of  false 
return  of  nulla  bona.  Saunders  and 
Othera  v.  Sherif  of  Middleaez,  M.  60 
G.  8.  95 


2.  Where  a  sheriff,  with  the  knowledge 
that  there  is  rent  due  to  the  landlord, 
proceeds  to  sell  the  tenant's  goods  by 
virtue  of  a  writ  of  fi.  fa.,  without  re- 
taining a  year's  rent,  he  will  be  liable 
for  it,  although  no  specific  notice  has 
been  given  to  him  by  the  landlord. 
Andrews  t.  Dixon,  Esq.,  T.  1  G.  4. 

645 
SLAVE  TRADE. 

A  foreigner,  who  is  not  prohibited  from 
carrying  on  the  slave  trade  by  the 
laws  of  his  own  country,  may,  in  a 
British  court  of  justice,  recover 
damages  sustained  by  him  in  respect 
of  the  wrongftil  seizure  by  a  British 
subject  of  a  cargo  of  slaves  on  board 
of  a  ship  then  employed  by  him  in 
carrying  on  the  African  slave  trade. 
Madrazo  y.  WUlesj  H.  60  G.  8  and 
1  G.  4.  858 

SOLDIER. 
See  Eyidsnob,  2. 

SPRING  GUNS. 
See  Tbbspass. 

STAMP. 
See  EyiDBMOB,  8. 

STOCKJOBBING. 
See  Assumpsit,  1. 

TRESPASS. 
A  trespasser,  having  knowledge  that 
there  are  spring-guns  in  a  wood,  al- 
though he  may  be  ignorant  of  the 
particular  spots  where  they  are  pla- 
ced, cannot  maintain  an  action  for 
an  iigury  received  in  consequence  of 
his  accidentallT  treading  on  the  latent 
wire  communicating  with  the  gun, 
and  thereby  letting  it  off.  Jlott  t. 
WOkee,  H.  60  G.  8  and  1  G.  4.    804 

TOLL. 
See  Cabal,  Kasxbt, 

TROVER. 

Deelaratien  ia  trover  against  husband 
and  wife  stated  that  the  defendants 
converted  the  propar^  to  their  own 
use:  Held,  sufficient  after  verdict 
Ke»w«rth  Y.  jm  and  Wife,  T.  1 G.  4. 

685 
USURY. 

Where  a  builder,  having  taken  ground 
on  a  building  lease,  at  the  ground- 
rent  of  108^.,  assigned  over  his  lease 
to  A.,  for  a  sum  considerably  exceed- 
ing the  then  value  of  the  premises, 
and  at  the  same  time  took  a  lease 
from  A.  at  an  increased  rent  of  895l.« 
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and  containing  the  Bame  coTenants 
for  building  as  the  original  lease, 
together  wi&  a  stipulation  of  being 
allowed  to  repurchase  the  lease  at 
the  same  sum  for  which  it  was  assign- 
ed by  him  to  A. :  Held,  that,  under 
these  circumstances,  it  was  properly 
left  to  the  jury  to  say,  whether  this 
was  a  purchase  or  an  usurious  loan, 
and  the  jury  having  found  it  to  be  the 
latter,  the  Court  refused  to  disturb 
the  verdict  Doe^  dem,  Orimetf  t. 
Oooch,  T.  1  a  4.  664 

VENDOR  AND  VENDEE. 

1.  Where  a  vendee  verbally  agreed  at 
a  public  market,  with  the  agent  of 
the  vendor,  to  purchase  twelve  bushels 
of  tares  ^then  in  render's  possession, 
constituting  part  of  a  larger  quantity 
in  bulk),  to  remain  in  vendor's  pos- 
session till  called  for,  and  the  agent, 
on  his  return  home,  measured  the 
twelve  bushels,  and  set  them  apart 
for  the  vendee :  Held,  that  this  did 
not  amount  to  an  acceptance  by  the 
latter,  so  as  to  take  the  case  out  of 
the  17th  section  of  the  statute  of 
frauds.  Hoioe  v.  Falmer,  H.  60  G. 
8  and  1  G.  4.  821 

2.  A  local  drainage  act  provided,  that 
the  owners  and  proprietors  of  lands 
{by  and  at  whote  experue  eertam  banks 
tkould  be  made  for  the  purpotea  of  the 
drainage),  their  heirs  and  assigns, 
should  be  reimburaed  such  expenses, 
or  such  share  thereof  as  should  be 
ascertained  by  certain  commissioners 
appointed  under  the  act ;  and  a  sub- 
sequent act,  which  imposed  an  ad- 
ditional tax  upon  those  lands,  pro- 
vided that  such  tax  should  not  be 
payable  until  the  repayment  of  such 
of  the  above  expenses  at  the  ovmere 
and  proprietora  of  the  aaid  lande  for 
the  time  being,  should  make  appear  to 
the  satisfaction  of  the  commissioners 
to  have  been  necessarily  expended  in 
making  banks.  The  act  also  con- 
tained clauses,  whereby  tenants  for 
life  or  in  tail  were  especially  enabled 
to  borrow  money,  and  to  charge  the 
lands  with  it,  for  the  purpose  of  de- 
fraying the  expenses  of  making 
banks  under  these  acts.  J.  8.,  who 
had  expended  800^  in  making  banks, 
afterwards  sold  his  lands,  without  re- 
serving to  himself  or  taking  any 
notice  in  the  conveyance  of  the  re- 
imbursement above  mentioned ;  and 


the  commissioners  having  subse- 
quently determined  the  amount  of 
&e  reimbursement:  Held,  that  the 
purchaser,  and  not  J.  S.,  was  entitled 
to  receive  it.  King,  Esq,^  v.  The 
Proprietora  of  Witham  Navigation,  H. 
60  G.  8  and  1  G.  4.  464 

8.  A  factor  has  an  authority  to  sell  for 
money,  but  not  to  barter ;  and,  there- 
fore, where  a  factor  bartered  the 
goods  of  his  principal,  no  property 
passed,  and  the  principal  may  main- 
tain trover  against  the  party  with 
whom  the  goods  are  bartered,  al- 
though the  latter  be  wholly  ignorant 
that  he  had  been  dealing  with  a  factor 
only.     Ouerreiro  v.  Feile,  T.  1  G.  4. 

616 

4.  A.  agreed  to  purchase  a  horse  from 
B.  for  ready  money,  and  to  take  him 
within  a  time  agreed  upon.  About 
the  expiration  of  that  time,  A.  rode 
the  horse,  and  gave  directions  as  to 
its  treatment,  &c.,  but  requested  that 
it  might  remain  in  B.'s  possession  for 
a  further  time,  at  the  expiration  of 
which  he  promised  to  fetch  it  away 
and  pay  the  price ;  to  this  B.  assented. 
The  horse  died  before  A.  paid  the 
price  or  took  it  away:  Held,  that 
there  was  no  acceptance  of  the  horse 
within  the  meaning  of  the  statute  of 
frauds.  Tempeat  v.  Fitzgerald,  T.  1 
G.  4.  680 

WILL. 

A  testator  being  angry  with  one  of  the 
devisees  named  in  his  will,  began  to 
tear  it,  with  the  intention  of  destroy- 
ing it ;  and  having  torn  it  into  four 
pieces,  was  prevented  from  proceed- 
mg  Airther,  partly  by  the  efforts  of 
a  bystander,  who  seized  his  arms, 
and  partly  by  the  entreaties  of  the 
devisee.  Upon  this  he  became  calm ; 
and  having  put  by  the  several  pieces, 
he  expressed  his  satisfaction  &at  no 
material  part  of  the  writing  had  been 
injured,  and  that  it  was  no  worse : 
Held,  that  it  was  on  these  facts 
properly  left  to  the  jury  to  say 
whether  he  had  completely  finished 
all  that  he  intended  to  do  for  the  pur- 
pose of  destroying  the  will ;  and  the 
jury  having  found  that  he  had  not, 
the  Court  refused  to  disturb  the  ver- 
dict, and  supported  the  wiU.  Doe, 
dem.  8.  Ferkea,  v.  £.  Perket,  E.  1  G. 
4.  489 

WITNESS. 
See  Pbaoticb,  4. 
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CASES 

ARGUED  AND  DETERMINED 

IN   THE 

COURT  OF  COMMON  PLEAS, 

AND 

OTHER  COURTS, 

IN 

In  the  fifty-ninth  year  of  the  reign  of  George  III. 


WATKINS  V.  HEWLET.— p.  1. 

A  receipt  for  a  promisaory  note,  expressing  a  prospective  and  executory  consideration 
on  which  the  money  thereby  secured  is  to  be  paid,  may  be  given  in  evidence  as  a 
receipt  on  a  receipt  stamp,  and  does  not  require  an  agreement  stamp,  as  evidence 
of  a  contract. 

If  the  putative  father  of  a  bastard,  pay,  before  its  birth,  a  fixed  sum  to  the  parish 
officers  to  discharge  him  of  all  future  responsibility,  for  the*  maintenance  of  the 
child,  after  the  birth  and  death  of  the  child  he  may  recover  back  such  part  of  tlie 
money  as  remains  unexpended,  as  had  and  received  to  his  use. 

This  was  an  action  for  ifioney  lent,  money  had  and  received, 
and  on  the  other  money  counts ;  and  upon  the  trial  of  the  cause  at 
Guildhall,  at  the  sittings  after  Hilanr  terra,  1819,  hefore  Dallas, 
C.  J.,  it  appeared,  that  the  plaintiff  having  heen  charged  as  the 
putative  father  of  a  child,  wherewith  a  pauper  of  the  parish  of 
Horfield  was  pregnant,  and  which  was  likely  to  he  bom  a  bastard, 
and  to  be  chargeable  to  the  parish,  gave  the  defendant,  who  was 
then  a  parish  officer  of  Horfield,  his  promissory  note  for  35/.,  up- 
on which  the  defendant  gave  him  a  receipt,  upon  the  appropriate 
receipt  stamp,  expressing,  that  the  defendant  had  "  received  of 
the  plaintiff,  a  bill  of  two  months,  for  35/.,  which,  when  paid, 
would  discharge  him  from  the  expenses  of  an  illegitimate  child, 
which  was  likely  to  become  chargeable  to  the  defendant's  parish." 
The  defendant  negotiated  this  note,  and  received  thereon  the  sum 
therein  specified,  and  the  note,  when  due,  was  paid  by  the  plain- 
tiff.    The  child  was  born  a  bastard,  and  died  a  few  days  after  its 
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birth,  and  there  was  no  distinct  evidence,  that  any  part  of  the  35/. 
was  expended  by  the  parish,  on  its  birth,  maintenance,  or  burial. 
The  plaintiff  now  sued  to  ^^ecoyer  the  residue  as  money  had  and 
received  to  his  use,  upon  the  authority  of  Stainforth  v.  StaggSj  Cit. 
1  Campb.  398,  n.,  and  the  King  v.  Martin^  2  Campb.  268.  Hul" 
lock  J  Sergt.,  for  the  defendant,  CQntended^  that' the  receipt  offered 
in  evidence,  was  offered  as  proof  of  a  contract  which  subsisted 
between  the  parties,  stipulating  the  terms  on  which  the  sum  of  35/. 
was  paid ;  and  that  whether  the  paper  itself  contained  the  con- 
tract, or  were  only  evidence  of  the  contract,  the  subsisting  stamp 
act,  55  G.  3  c.  184,  required  that  it  should  bear  an  agreement 
stamp.  Dallas,  C.  J.,  was  of  opinion,  that  the  evidence  was 
admissible,  but  reserved  the  objection ;  and  there  being  no  proof 
of  any  money  expended  on  the  in&nt,  a  verdict  passed  for  the 
plaintiff  for  35/.,  with  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit,  if  the  evidence  had  been  improperly  admitted. 

Hidlocky  Serjt.,  now  moved  ib  set  aside  the  verdict  and  enter  a 
nonsuit;  he  admitted,  that  after  the  cases  above  cited,  he  could 
not  contend  that  the  action  was  not  maintainable,  but  he  renewed 
the  objection  that  this  paper  was  offered  as  evidence  of  a  contract, 
and,  therefore,  ought  to  have  been  marked  with  an  agreement 
stamp ;  to  make  it  admissible  in  evidence  merely  as  a  receipt,  it 
ought  not  to  contain  any  thing  beyond  the  bare  fact  of  payment 
of  the  money. 

Park,  J.  This  objection  would  in  all  cases  confine  the  use  for 
which  a  receipt  can  ba  produced  in  evidence  to  the  bare  fact  of 
the  payment  of  a  sum  of  money,  excluding  all  evidence  of  the 
consideration  on  which  it  was  paid. 

BuRRouGH,  J.  The  right  to  recover  this  money  proceeds  not 
on  any  contract,  but  on  the  facts  which  have  subsequently  to  this 
payment  occurred,  the  birth  and  death  of  the  infimt.  Suppose 
there  were  areceipt  for  500/. for  building  a  house;  or  for  a  house 
to  be  built,  would  that  be  incapable  of  being  produced  in  evi- 
dence, as  being  proof  of  an  agreement  ? 

Richarbsqn,  J.  The  objection  goes  to  this, extent;  that  if  in 
any  case  a  receipt  notices  the  terms  or  consideration  of  the  pay- 
ment, it  requires  an  agreement  stamp.  This  action  proceeds  not 
on  any  agreement  contained  in  this  paper,  but  on  the  ground  that 
upon  the  facts  of  this  case  a  part  of  this  money  is  become,  recov- 
erable by  the  law  of  the  country.  The  receipt  merely  shows  the 
money  to  have  been  paid  on  account  of  the  maintenance  of  a  bas- 
tard child.  The  doctrine  contended  for  would  go  to  this  extent, 
that  a  receipt  must  never  express  any  thing  except  the  bare  fact 
of  payment  of  a  sum  of  money. 

Rule  refused. 


BOWER,  Clerk,  v.  MAJOR.— p.  4. 

Whore  an  occupier  of  land,  who  had  been  under  composition  for  tithes,  refused 
to  pay  the  composition,  or  set  out  tithes  in  kind,  alleging  that  be  was  exempt- 
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ed  by  a  modus :  Held,  that  in  an  action  on  2  and  8  Edw.  6,  for  the  treble 
Talue  of  the  tithes,  it  was  not  necessarj  to  prove  a  notice  to  determine  the 
composition;  the  occupier's  disclaimer  of  the  re.etor*8  title  to  tithe  in  kind 
rendering  notice  unnecessaiy. 

Debt  on  the  statute  2  and  8  Edw.  6,  c.  13,  s.  1,  by  the  plain- 
tiff as  rector  of  the  parish  of  Staple  Fitzpaine,  against  the  de- 
fendant, as  the  occupier  of  lands  in  the  same  parish,  for  the 
treble  value  of  tithes  which  the  defendant  had  omitted  to  set 
out.  On  the  trial  before  Best,  J.,  at  the  SomersetshiriB  spring 
assizes,  1819,  it  appeared  that  the  defendant  had  at  one  time 
paid  the  plaintiff  a  composition  for  all  his  tithes,  that  for"  two 
years  preceding  the  trial,  he  had  again  paid  his  tithes  in  kind, 
except  the  tithe  of  hay;  which  he  had  not  paid,  either  in  kind  or 
by  composition.  There  was  no  evidence  of  any  determination  of 
the  composition  as  to  the  tithe  of  hay,  either  by  agreement  or 
notice ;  but  the  plaintiff's  proctor  proved  that  the  defendant  had 
refused  for  the  two  last  years  to  set  out  the  tithe  of  hay,  inbist- 
ing  that  he  was  exempted  by  a  modus.  On  the  part  of  the  de- 
fendant, it  was  contended  that  the  plaintiff  was  not  entitled  to 
recover,  without  giving  evidence  of  a  notice  to  determine  the 
composition.  But  Best,  J.,  having  likened  this  to  the  case  of 
landlord  and  tenant  [where,  if  there  is  evidence  that  the  tenant 
has  disclaimed  his  landlord's  title,  the  landlord  may  l-ecover  in 
ejectment,  without  proving  a  notice  (a)  to  quit],  the  jury  found  a 
verdict  for  the  plaintiff. 

PeH,  Serjt.,  now  moved  for  a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted,  on  the  ground,  that  whatever  the 
rule  might  be  in  ordinary  cases  between  landlord  and  tenani;,  in 
a  penal  action  like  the  present,  the  defendant  ought  not  to  be 
concluded  by  mere  evidence  of  a  conversation,  in  which  H^  had 
spokien  of  a  modus ;'  but  that  a  notice  to  determine  the  composi- 
tion ought  to  have  been  distinctly  proved.  The  point,  he  said, 
was  quite  newj  and  he  could  find  no  case  on  the  subject.    ^ 

Dallas,  C.  J.  We  cannot  distinguish  this  from  the  case  of 
landlord  and  tenant,  the  principle  is  quite  clear. 

The  rest  of  the  court  concurring.  Pell  took  nothing  by  his 
motion. 

(a)  See  BuUer's  K.  P.  96. 


TOUSSAINT  v.  DARBON.— p.  6. 

In  an  action  against  a  wine-cooper,  for  changing  on  the  road  wine  which  she 
had  been  hired  to  carry  from  one  Jiouse  to  another,  the  Court  will  not  pretums 
that  the  wine  was  removed  for  the  purpose  of  sale,  and  so  consider  the 
transaction  illegal  under  the  excise  laws. 

The  plaintiff  had  employed  the  defenaant,  a  wine  cooper,  to 
convey,  for  certain  hire  to  be  therefore  paid  to  the  defendant,  a 
quantity  of  wine,  part  of  the  plaintiff's  private  stock,  from  the 
house  of  Starling  at  Highgate,  to  the  house  of  Bice  in  Jermyn 
street.     The  wine,  which  was  of  the  best  quality,  having  been 
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changed  on  the  road,  and  very  bad  liquor  sabgtituted  for  it,  the 
plaintiff  brought  this  .action  on  the  case  against  the  defendant, 
for  a  breach  of  duty,  alleging  that  she  had  converted  the  wine  to 
her  own  use,  and  substituted  other  wine  for  it.  At  the  trial  be- 
fore Dallas,  C.  J.,  during  the  Middlesex  sittings  after  Hilary 
ternr,  1819,  the  jury  found  a  verdict  for  the  plaintiff,  with  302. 
damages. 

LenSy  Serjt.,  now  moved  to  enter  a  nonsuit,  on  the  ground,  that 
under  the  excise  laws,  especially  26  G.  3,  c.  59,  wine  could  not 
be  moved  for  the  purpose  of  sale,  from  one  private  stock  to  an- 
other, by  any  but  a  licensed  dealer,  or  by  an  auctioneer  for  the 
purpose  of  being  sold  by  auction.  If  the  wine  to  be  removed 
were  a  gift,  a  permit  might  be  procured,  but  never  where  the 
removal  took  place  upon  a  sale,  except  as  before  stated.  By  the 
8th  and  9th  sections  of  the  act,  wholesale  dealers  were  obliged 
to  take  out  a  license,  and  by  the  11th,  retail  dealers  also.  Here, 
there  was  neither  license  nor  auction.  The  plaintiff,  however 
innocently,  sold,  and  ordered  the  wine  to  be  removed  contrary 
to  the  regulations  of  the  wine  laws.  This,  therefore,  was  an 
illegal  transaction,  and  both  parties  being  in  pari  delicto^  the 
plaintiff  could  not  recover. 

Dallas,  C.  J.  Where  do  you  find  that  the  wine  was  removed 
on  sale  ?  there  was  no  evidence  to  that  effect.  The  whole  history 
of  the  wine  was  clearly  traced.  It  was  shown  that  a  merchant 
had  taken  it  out  of  the  king's  warehouse,  and  had  regularly  paid 
the  duty.  The  merchant,  being  about  to  quit  business,  proposed 
to  send  some  of  the  wine  to  a  friend  at  Hampstead.  The  gen- 
tleman at  Hampstead  afterwards  disposed  of  it  to  the  plaintiff, 
who  employed  the  defendant  to  remove  it  to  the  house  of  Rice  in 
Jermyn  Street,  the  defendant  engaging  to  procure  the  proper 
permits.  There  was  no  evidence  of  any  sale  by  the  plaintiff  to 
Bice,  though  there  might  be  such  a  presumption.  The  plaintiff 
had  nothing  to  do  with  the  importation,  and  there  was  no  breach 
of  the  revenue  law. 

BuRROUGH,  J.  The  case  has  nothing  to  do  with  the  excise 
laws. 

Pare,  J.  I  am  of  the  same  opinion.  But  I  think,  my  lord's 
candour  has  gone  too  far  in  presuming  that  this  was  a  sale,  when 
as  a  gift,  it  might  be  legally  removed. 

Richardson,  J.  A  gift  of  the  wine  would  be  lawful.  Why 
are  we  to  suppose  that  this  wine  was  sold,  rather  than  given  ? 

Rule  refused. 


GODSON,  Gent,  v.  HOME.— p.  7. 

The  defendant  having  written  a  letter,  blaming  the  person  to  whom  it  was  ad- 
dressed for  employing  the  plaintiff  to  sue,  added,  "If  you  will  be  misled  by 
an  attorney,  who  only  considers  his  own  interest,  you  will  }j:jve  lo  repent  it. 
You  may  think,  when  you  have  ordered  your  attorney  to  write  to  Mr.  B.,  ho 
would  not  do  any  more  without  your  further  orders :  but  if  you  once  set  him 
about  it,  he  will  go  to  any  length  without  further  orders." 
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Ileld,  in  an  action  for  defamation  (hat  the  Jury  were  properly  directed  to  con- 
sider, whether  these  expressions  were  meant  of  the  profession  in  general,  or  of 
the  plaintiff  in  particular ;  and  that  it  was  not  necessary  to  leave  it  to  them  to 
consider  whether  (his  was  a  confidential  communication,  or  a  malicious  attack  on 
the  plaintiff's  character. 

Action  for  defamation.  Upon  the  trial  of  the  cause  at  the 
Worcester  Spring  Assizes,  1819,  before  Richardson,  J.,  it  appear- 
ed, that  Nash  having  employed  the  plaintiff  to  sue  Giles,  execu- 
tor, of  Wilder,  the  defendant  wrote  to  Nash  in  the  following  terms : 
"  Sir,  To  my  great  astonishment,  Mr.  Giles  informs  me,  that  you 
have  employed  Mr.  Stephen  Godson  of  Worcester,  to  trouble 
him  for  the  debt  due  to  you  from  the  estate  of  Mr.  Wilder." 
The  writer,  after  advising  Nash  at  some  length  to  desist  from 
this  action  against  Giles,  proceeded  as  follows :  "  If  you  will  be 
misled  by  an  attorney,  who  only  considers  his  own  interest,  you 
will  have  to  repent  it:  you  may  think,  when  you  have  once  or- 
dered your  attorney  to  write  to  Mr.  Giles,  he  would  not  do  any 
more  withofUt  your  further  orders,  but  if  you  once  set  him  about 
it,  he  will  go  to  any  length  without. further  orders."  RiChardson, 
J.,  left  it  to  the  jury  to  consider,  whether  the  expressions  above 
cited,  were  cautions  against  professional  men  in  general,  or  aim- 
ed at  the  plaintiff  in  particular,  and  if  they  thought  the  latter,  to 
give  lenient  damages.  The  jury  found  a  verdict  for  the  plaintiff, 
damages  one  shilling. 

Copley^  Serjt.,  now  moved  for  a  rule  to  set  aside  the  verdict, 
and  enter  a  nonsuit,  on  the  ground  that  the  learned  judge  ought 
to  have  left  it  to  the  jury,  to  consider  whether  this  was  a  confi- 
dential communication  made  by  the  defendant  to  a  friend,  for  the 
purpose  of  giving  him  useful  advice ;  or  witten  maliciously,  for 
the  purpose  of  vilifying  the  plaintiff;  and  he  cited  Dunman  v.  Bigg^ 
1  Campb.268  n.;  where,  in  a  similar  case.  Lord  Ellenborough, 
C.  J.,  left  it  to  the  jury  to  determine,  whether  the  expressions 
complained  of  were  written  as  confidential  advice,  or  with  a  ma- 
licious intention. 

Richardson,  J.  I  cannot  say,  that  I  left  it  to  the  jury,  whether 
this  was  a  confidential  communication  :  I  thought  it  exceeded  the 
line  of  confidential  communication.  If  a  man,  giving  advice,  calls 
another  thief,  surely  it  is  not  necessary  to  lieave  it  to  the  jury, 
whether  such  language  is  a  confidential  communication.  I  left  it 
to  the  junr  to  say,  whether  this  was  a  caution  against  employing 
attornies  m  general,  or  against  the  plaintiff  in  particular. 

Dallas,  C.  J.  The  effect  of  the  expressions  complained  of, 
was  substantially  left  to  the  jury.  This  did  exceed  the  line  of 
confidential  advice. 

BuRRouGH  and  Park,  Js.,  concurred  in 

Refusing  the  rule. 
VOL.  V.  60  2  R  2 
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PARKER  V.  BARKER.— p.  9. 

In  order  to  constitute  a  party  a  trader  within  the  meaning  of  the  bankrupt  laws, 
it  is  sufficient  that  he  acknowledge  himself  to  have  been  in  partnership  with 
one  who  was  a  trader;  and  is  proved  to  have  given  directions  in  the  concern ; 
though  no  act.  of  buying  or  selling  during  the  time  of  the  partnership  can  be 
established  in  evidence. 

This  was  an  action  for  money  had  and  received,  brought  for 
the  purpose  of  trying  whether  the  plaintiff  had  been  a  trader 
within  the  meaning  of  the  bankrupt  laws.  On  the  trial  before 
Wood,  B.,  at  the  Lancaster  Spring  Assizes,  1819,  it  appeared, 

,  that  the  plaintiff  resided  under  the  roof  of  Greenwood,  his  brother- 

.  in-law,  who  had  long  been  a  trader.  Greenwood,  being  insolvent, 
persuaded  the  plaintiff,  who  was  just  then  of  age,  and  corae  into 
the  possession  of  a  landed  estate,  to  enter  into  partnership' with 
him.  There  was  a  long  negotiation  between  them,  and  many 
conversations  with  creditors  were  proved,  in  which,  the  plaintiff 
sometimes  said,  he  had  become  a  partner,  sometimes  that  he  was 
about  to  become  a/partner,  with  Greenwood.     There  was  no  evi- 

.  dence  of  any  express  agreement,  nor  of  any  interference  in  the 
business  by  the  plaintiff,  except  that  he  had  once  gone  in  com- 
pany with  Green wopd  to  a  dyer's,  and  having  inquired  about 
some  goods  that  were  left  with  him  to  be  dyed,  spoke  of  them  as 

,  the  joint  property  of  himself  and  Greenwood.  It  appeared,  also, 
that  the  date  whereat  the  plaintiff  became  a  partner  with  Green- 
wood, was  the  22d  of  March,  1816,  and  that  a  commission  of 
bankrupt  issued  against  Greenwood  on  the  9th  of  May,  so  that 
the  partnership,  if  any,  only  lasted  from  the  22d  of  March  till 
the  9th  of  May.  Some  consignments  of  goods  came  in  during 
that  period;  but  no  act  of  buying  for  selling  was  proved.  It  was 
contended,  that  these  acknowledgments  and  iacts  of  the  plaintiff 
were  not  sufficient  •  evidence  of  kis  being  a  trader,  and  that  it 
was  necessary  to  show  an  actual  buying  and  selling  between  the 

.  22d  of  March  and  the  &th  of  May.  The  jury  found  a  verdict  for 
the  defendant.  . 

Oo8«,  Serjt.,  now  moved  to  set  aside  the  verdict  and  have  a 
new  triak      .  . 

Dallas,  iC.  J.  I  think  this  was  not  only  a  question  to  go  to 
the  jury,  but  that  the  jury  have  properly  decided.  Here,  is  an 
acknowledgment  by. the  plaintiff  of  his  having  been  a  piirtper,  ^ith 
Greenwood.  He  gives  orders  respecting  the  goods  deposited  by 
him  for  some  operation,  thereby  associating  himself  with  Green- 
wood. The  acknowledgments  of  his  being  a  partner  with  the 
latter,  are  evidence  of  his  being  associated  in  those  acts  of  trad- 
ing, for  the  purpose  of  which  the  partnership  subsisted. 

Park,  J.  This  was  evidence  to  go  to  a  jury,  and  the  jury  have 
found  a  verdict  perfectly  right. 

BuRROUGH,  J.     Greenwood  was  in  trade,  and  that  was  suffi- 
cient, the  plaintiff  having  adopted  his  trade. 
Richardson,  J.,  assented.  Kule  refused. 
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DOE  ex  dem.  PRICHITT  v.  MITCHELL.— p.  11. 

A.  and  R,  tenants  in  common,  having  agreed  to  divide  their  propeny,  and  that 
Blackacre,  should  belong  to  A.;  the  occupier  of  Blackacre,  who,  after  this 
agreement  had  paid  his  whole  rent  to  A.,  cannot,  in  an  ejectment  brought 
against  him  by  A^  olyect  that  the  partition  deed  between  A.  and  B.  is  not  ex* 
ecuted. 

Ejectment.  At  the  trial  before  Bu&rough,  J.,  at  the  Warwick 
Spring  Assizes,  1819,  it  appeared  that  the  lessor  of  the  plaintiiT 
and  his  brother  were  tenants  in  common  of  certain  property  devised 
to  them  by-  an  uncle ;  that  they  had  agreed  that  this  property  should 
be  divided,  and  that  the  lands  for  which  the  present  ^ectment  was 
brought,  should  be  taken  by  the  lessor  of  the  plaintiff  as  his  share. 
Subsequently  to  this  agreement,  but  before  the  deed  of  partition 
was  executed,  the  lessor  of  the  plaintiff  distrained  on  the  defend- 
ant, who  then  paid  the  whole  rent  to  the  lessor  of  the  phintiff 
alone ;  the  lessor  of  the  plaintiff  alone  gave  the  defendant  due  no- 
tice to  quit,  and  this  notice  was  given  after  he  had  agreed  with 
his  brother  for  the  partition,  but  before  the  deed  of  partition  was 
actually  executed.  The  defendant  had  heard  that  a  division  was 
to  take  place.  Burrough,  J.,  was  of  opinion  that  the  payment  of 
the  whole  rent  to  the  lessor  of  the  plaintiff,  on  the  occasion  of  the 
distress  amounted  to  an  attornment  to  him  for  both  moieties,  and 
directed  the  jury  to  find  for  the  plaintiff  for  the  whole,  which  they 
did  Xiccordingly. 

Copley^  Serjt.,  now  moved  to  set  aside  the  verdict,  on  the  ground 
that  the  lessor  of  the  plaintiff,  as  tenant  in  common  with  the  oc- 
cupier, who<5laimed  one  moiety  imder  the  plaintiff  *s  brother,  was 
not  entitled  to  bring  ejectment  till  the  partition  deed  had  been 
executed. 

Dallas,  C.  J.  The  defendant,.by  papng  the  entire  rent  undet 
the  distress,  admits  the  title  of  the  lessor  of  the  plaintiff,  and  he 
cannot  afterwards  dispute  it.  He  has  nothing  to  do  with  the  par- 
tition deed,  and  cannot  take  advantage  of  its  being  incomplete. 

•   Richardson,  J.  The  tenant  had  ample  notice  to  quit,  and  was 
sufficiently  informed  that  a  division  had  taken  place. 

The  rest  of  the  Court  concurring,  the 

Rule  was  refused. 


BRACEBRIDGE  v.  JOHNSON.— p.  12. 

]f  a  capias  ad  respondendum  be  directed  to  the  chamberlain  of  the  county  palatine  ol 
Chester,  commanding  him  to  take  the  defendant,  it  is  irregular,  and  the  defendant 
may  take  advantage  of  such  irregularity 
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The  plaintiflF  had  issued  into  the  county  palatine  of  Chester  a 
writ  of  capias  ad  respondendum  against  the  defendant,  directed 
to  the  chamberlain  of  the  county  palatine  of  Chester,  or  his  de- 
puty, and  commanding  him  to  take  the  defendant.  Writs  of 
capias  issued  into  the  county  palatine  of  Chester  are  usually  di- 
rected to  the  chamberlain  of  the  county  palatine,  and  command 
him,  that,  by  the  king's  writ  under  the  great  seal  of  the  county 
palatine,  to  be  duly  made,  and  to  be  directed  to  the  sheriff  of  the 
said  county  palatine,  he  the  chamberlain  should  command  the 
sheriff  that  he  take,  &c. 

Blossettj  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi  to 
quash  the  writ  in  question,  and  set  aside  all  subsequent  proceed- 
ings, on  the  ground  that  the  chamberlain  had  no  authority  to 
take  the  defendant,  but  ought  to  have  directed  another  writ  to 
the  sheriff  for  that  purpose. 

LenSy  Serjt,  now  showed  cause  against  the  rule,  and  contended, 
that  the  writ  in  question,  though,  strictly  speaking,  irregular,  was 
irregular  only  in  point  of  form ;  that  this  informality  might  in- 
deed be  taken  advantage  of  by  the  person  invested  with  the  pa- 
latinate, but  not  by  the  parties  to  the  suit.  After  citing  Jackson 
V.  Hunter^  6  T.  R.  71,  he  likened  this  to  the  case  of  an  arrest 
within  the  verge  of  the  king's  palace,  which  would  be  valid  as 
against  the  party  arrested ;  though  the  king,  if  he  pleased,  might 
visit  such  an  infraction  of  his  prerogative. 

BuRROUGH,  J.     In  that  case  the  writ  at  least  is  regular. 

Per  Curiam.  The  writ  in  this  case  is  clearly  irregular ;  the 
party  to  whom  it  is  addressed  having  no  authority  to  arrest  the 
defendant.  This  renders  the  writ  void,  and  the  party  to  the 
cause  may,  of  course,  make  the  objection. 

Rule  absolute. 


PHILPOTTS  and  Wife  v.  REED.— p.  13. 

A  certificate  obtained  in  Newfoundland,  under  the  49  G.  8,  o.  27,  s.  8,  does  not 
entitle  the  defendant  to  be  discharged  on  entering  a  common  appearance,  but 
must  be  pleaded  in  bar. 

Previously  to  the  year  1818,  the  defendant  had  carried  on 
business  as  a  trader  at  Newfoundland,  and  in  that  year  he  had 
been  there  declared  insolvent,  under  the  statute  49  G.  3,  c.  27, 
B.  8,  and  had  duly  obtained  his  certificate,  according  to  the  pro- 
visions of  that  act.  In  March,  1819,  he  was  arrested  in  England, 
for  a  debt  contracted  before  his  discharge  under  the  above  act. 
On  a  former  day  Copley,  Serjt.,  had  moved  that  the  bail-bond  in 
this  case  should  be  delivered  up  to  be  cancelled  upon  the  defend- 
ant's entering  a  common  appearance,  on  the  ground  that  the  cer- 
tificate granted  by  the  Court  in  Newfoundland,  was,  by  the 
statute,  pleadable  in  bar  in  that  island  and  Great  Britain ;  so 
that  the  party  was  entitled  to  the  same  benefit  as  he  would  have 
been  if  the  bankruptcy  had  happened  in  England. 
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LenSj  Serjt.,  now  showed  cause,  and  contended,  that  the  de- 
fendant could  not  thus,  by  motion,  summarily  take  advantage  of 
the  49th  G.  3,  and  so  set  discharged  out  of  custody,  but  must 
plead  his  certificate  in  bar,  under  the  express  words  of  the  act 
49  G.  3,  c.  27,  8.  8,  which  are,  that  "such  certificate,  when 
pleaded^  shall  be  a  bar  to  all  suits  and  complaints  for  debts  con- 
tracted within  the  island  of  Newfoundland,  and  on  the  islands 
and  seas  aforesaid,  and  on  the  banks  of  Newfoundland,  and  in 
Great  Britain  or  Ireland,  prior  to  the  time  when  he  or  she  was 
declared  insolvent."  He  cited  Quin  v.  Keefcj  2  H.  Bl.  553, 
where  the  Court  refused  to  discharge  out  of  custody  on  motion, 
a  defendant  who  had  obtained  his  certificate  under  an  Irish  bank- 
ruptcy act.  Eyre,  G.  J.,  there  said,  "  the  ground  ought  to  be 
perfectly  plain  where  the  Court  is  called  upon  to  interfere  in  a 
summary  way :  if  there  is  the  least  doubt,  the  party  must  put  the 
matter  upon  record  by  pleading." 

The  Court  called  upon  Orosfy  Serjt.  (who  appeared  for  Coplet/j 
Serjt.),  to  support  the  rule.  He  referred  to  the  statute  5  G.  2, 
c.  30,  s.  7,  which  enacts,  that  if  a  bankrupt  be  arrested  after 
obtaining  his  certificate,  "  for  any  debt  due  before  such  time  as 
he,  she,  or  they  became  bankrupt,  such  bankrupt  shall  be  dis- 
charged upon  common  bail ;"  and  urged,  that  although  the  act 
on  which  he  relied  did  not  contain  any  express  similar  enactment, 
yet,  that  inasmuch  as  the  bankrupt  laws  ought  to  receive  a  liberal 
construction,  the  49  G.  3  ought  to  have  the  same  effect. 

Per  Curiam.  There  can  be  no  discharge  of  the  defendant  in 
this  case ;  the  certificate  must  be  pleaded. 

Rule  discharged. 


DOBSON  and  Others  v.  DEWAR.— p.  16. 

Where  in  a  fine  the  name  of  George  had  been  inserted  by  mistake,  instead  of 
John,  the  Conrt  aUowed  the  ri^t  name  to  be  substitated,  on  affidavit  ex- 
plaining the  mistake  having  been  pnt  in. 

HuLLOCE,  Serjt.,  had  moved,  on  a  former  day,  that  the  fine  in 
this  case  should  be  amended,  by  substituting  John  Dewar  as  the 
name  of  the  deforciant,  instead  of  George  Dewar,  the  name  which 
appeared  on  the  fine ;  the  deforciant's  name  was  John  Dewar, 
and  he  had  by  that  name  executed  the  deed  to  lead  the  uses. 
One  objection  to  granting  this  application  was  raised  by  the 
Court,  on  the  circumstance  which  they  observed,  that  throughout 
the  deed  to  lead  the  uses  the  name  of  John  Dewar  was  written 
upon  an  erasure,  and  they  directed  the  case  to  stand  over  for  an 
affidavit,  explaining  this  circumstance  of  suspicion.  The  signa- 
ture of  John  Dewar  to  the  deed  was  not  upon  an  erasure. 

HuUoch  now  renewed  his  motion,  on  affidavits  stating  that  it 
was  in  consequence  of  a  mistake  that  the  name  of  George  was  at 
first  engrossed  in  the  deed,  instead  of  John,  and  that  the  mistake 
being  (uscovered  before  the  execution  of  the  deed  by  any  of  the 
parties,  the  word  George  was  erased  throughout  the  deed,  and 
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the  word  John  was  substituted,  and  that  all  the  erasures  appear- 
ing in  the  deed  were  made,  and  the  word  John  written  upon 
them,  previously  to  the  execution  of  the  deed  by  any  of  the  par- 
ties. This  preliminary  ()bjection  being  thus  disposed  of,  Hulloch 
showed,  secondly,  that  on  a  sale  of  the  property  by  Eliza  Briant, 
it  was  conveyed  to  John  Dewar,  as  a  trustee,  to  bar  the  dower 
of  the  wif^  of  Forster,  the  purchaser,  and  that  the  deed  was  exe- 
cuted by  all  the  parties ;  that  a  fine  was  levied  to  pass  the  inter- 
est of  ^Eliza  Briant  (a  feme  covert)  to  John  Dewar,  and  that  iri 
Hilary  term  last,  a  fine  was  levied,  in  which  Dewar  was  plaintiff 
and  Eliza  Briant  deforciant ;  that  the  purchaser's  instructions  to 
his  solicitor  were  to  convey  the  property  to  John  Dewar ;  that  he 
was  known,  and  was  the  person  intended ;  that  there  was  no  such 
person  as  George  Dewar ;  and  that  the  instructions  which  the 
solicitor  gave,  and  endorsed  on  the  abstract,  were  for  a  fine  td 
be  levied  to  John  Dewar,  but,  by  mistake,  the  prsecipe,  concord, 
and  fine  were  prepared  and  levied  in  the  name  of  George  Dewar. 

Fiat. 


WINDLE  V.  RICARDO.— p.  IT. 

Where  the  sheriff  returned  to  a  -writ  of  snmmonB  on  a  writ  of  right,  that  he  had 
Aummoned  four  knights,  which  waa  aeoording  to  fact,  but  ti&e  officer  of  the 
court,  in  expectation  that  the  knights  werc^  about  {to  be  sworn,  had,  before 
the  return,  written  on  the  lower  part  of  tlie  same  instrument  th&t  t^ey  were 
-duly  sworn,  which  was  not  true,  in  an  action  on  the  case  against  the  sheriff 
for  a  false  return,  and  for  negligence  in  not  causing  the  knights  to  be  sworn : 
Held,  that  the  endorsement  by  the  officer  was  no  part  of  the  return ;  that  the 
sheriff  was  not  answerable  for  the  contents  of  such  endorsement,  and  that  the 
return  was  not  false.  Also,  that  the  sheriff,  being  only  commanded  by  the 
writ  to  summon  the  knights,  was  not  guilty  of  negligence  in  omitting  to  have 
them  swoxn. 

This  was  an  action  againstthe  defendant,  as  sheriff  of  Glouces- 
tershire, for  a  false  return.  The  first  count  of  the  declaration  stated, 
that  the  plaintiff  had  demanded,  against  Elizabeth  Baldwin,  widow, 
two  messuages,  &c.  in  the  parish  of  Mangotsfield,  in  the  county 
of  Gloucester,  which  the  plaintiff  claimed  to  be  his  right  and  in- 
heritance, by  writ  of  our  lord  the  king  of  right.  The  count  then 
set  out  at  length  the  title  of  the  demandant,  the  mise  and  award 
of  the  writ  of  summons  "By  which  writ  our  lord  the  king  com- 
mandeth  the  said  sheriff,  that,  by  good  summoners  he  should  sum- 
mon four  lawful  knights  of  his  county,  girt  with  swords,  that  they 
should  be  before  his  majesty's  justices  at  Westminster,  in  fifteen 
days  of  Easter,  or  before  his  majesty's  justices  assigned  to  take 
the  assize  in  and  for  the  said  sheriff's  county,  if  they  should  first 
come  on  Wednesday  the  first  day  of  April  then  next,  at  Glouces- 
ter, there  to  take  the  assize  in  and  for  the  said  sheriff's  county, 
according  to  the  form  of  the  statute,  to  make  election  of  the  grand 
assize  of  our  said  lord  the  king,  between  the  plaintiff  demandant, 
vid  Elizabeth  Baldwin  tenant,  of  two  me^uages,  &o  in  the  parish 


17]  1  Broderip.  &  Bingham.       r  479 

of Mangotsfield,  in  the  said  sheriff's  county,  whereof  the  said  E.B. 
in  the  same  court,  had  put  herself  upon  the  said  grand  ?issize,  by 
praying  recognition  to  be  made,  whether  she  had  a  greater  title  to 
hold  the  tenements  aforesaid,  with  the  appurtenances,  to  her  and 
her  heirs,  as  tenant  thereof,  as  she  then  held  the  same,  or  whether 
the  said  plaintiff  had  title  to  hold  the  same  tenements,  with  the 
appurtenances,  as  he  demanded  the  same.  And  tha^  the  said 
sheriff  should  have  there  the  names  of  the  summoners  of  the 
knights  so  by  him  the  said  sheriff  to  be  summoned,  and  of  the 

Eersons  who  should  be  by  them  elected,  and  that  writ."  .  The  de- 
rery  of  that  writ  to  the  sheriff  was  then  averred,  that  the  defend- 
ant, intending  to  injure  the  plaintiff,  &c.,  did  not  summon  four- 
knights  to  be  before  the  justices  assigned  to  take  the  assize,  &c., 
and  only  summoned  the  said  knights  to  be  before  his  majesty's. 

i'ustices  at  the  day  and  place  in  the  said  writ  of  summons  m  that 
ehalf  mentioned ;  and  though  afterwards,  on  the  1st  day  of  April, 
the  assize  for  the  said  county  was  taken  at  Gloucester,  the  said 
four  knights  were  not  before  the  justices  so  assigned  as  aforesaid, 
to  make  election  of  the  said  grand  assize  as  aforesaid,  and  no 
election  was  made  thereof;  that  the  defendant  so  being  sheriff, 
further  contriving,  &c.,  afterwards  falsely  and  fraudulently  return- 
ed to  the  court  of  our  said  lord  the  king  of  the  bench  at  West- 
minster, that  fourknights  were  sworn  in  court,  at  Gloucester,  in 
the  county  of  Gloucester,  on  the  4th  day  of  April,  1818,  accord-, 
ing^o  the  exigency  of  the  writ  of  summons;  but  the  defendantr 
had  not  the  names  of  any  persons  elected  by  the  said  knights,  as,, 
by  the  writ  of  summons,  he  was  directed,  at  the  return  thereof  at 
Westminster;  by  means  whereof  the  plaintiff  had  been  delayed 
and  put  to  expense  in  suing  out  the  writ,  in  trying  to  procure  the, 
same  to  be  executed,  in  giving  notice  of  trial,  and  countermanding 
the  same,  and  renewing  retainers  to  counsel  in  the  action ;  consult- 
ing counsel  respecting  the  return  ;  suing  out  another  writ  of  sum- 
mons, and  prosecuting  the  same ;  and  shewing  cause  against  a 
rule  obtained  by  the  defendant  for  quashing  the  return.  There 
were  five  other  counts  containing  averments,  varying  in  some  re- 
spects ;  but  all  except  the  fifth  allieged  a  false  return.  The  fifth 
count  set  out  only  the  writ  of  commons,  and  merely  averred,  that 
through  the  nedigence  and  improper  conduct  of  the  defendant, 
his  under-sheriff,  and  bailiffs,  no  election  of  the  grand  assize  was 
made.  At  the  trial  before  Dallas,  C.  J,,  at  the  sittings  at  West- 
minster, after  Hilary  term,  1819,  it  appeared,  that  the  commission 
day  of  the  Gloucester  assizes,  1818,  was  the  1st  of  April ;  that 
the  writ  of  summons  was  duly  delivered  to  the  sheriff,  and  four 
knights  were  summoned  by  him  in  the  town  of  Gloucester,  on  the 
2d  of  April.  They  all  promised  to  attend,  but  at  the  time  when 
the  officer  called  for  them,  and  was  prepared  to  administer  the 
oaths,  three  of  them  only  appeared ;  and  in  consequence  none  of 
them  were  sworn.  The  sheriff  made  a  return  as  follows:  "By 
virtue  of  this  writ  to  me  directed,  I  have  caused  Edward  W^il- 
braham,  Henry  Hicks,  William  Veel,  and  William  Goodrich,  four 
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lawful  knights,  rirt  with  swords,  to  be  summpned  hy  Thomas 
Lane  and  Samuel  Lane,  my  bailiffs,  to  be  before  his  majesty's  jus- 
tices, at  the  day  and  place  within  mentioned,  to  do  as  by  this  writ 
I  am  commanded ;  and  the  said  summoners  are  and  each  of  them 
is  mainprized  by  John  Doe  and  Richard  Roe.  The  answer  of 
David  Ricardo,  Sheriff."  On  the  back  of  the  writ,  stood,  at  the 
time  when  the  sheriff  made  his  return  thereon,  the  following  en- 
dorsement. "  The  above  named  four  knights  were  sworn  in  court, 
at  Gloucester,  in  the  county  of  Gloucester,  the  fourth  day  of  April, 
1818."  This  endorsement  had,  before  the  knights  were  called  to 
be  sworn,  been  made  by  the  officer  of  the  court,  on  the  applica- 
tion of  the  agent  for  the  under-sheriff,  in  the  expectation  that  the 
knights,  on  being  called,  would  forthwith  be  sworn.  The  practice 
of  the  judge's  officer  was,  to  sign,  with  the  initial  letters  of  his 
name,  a  memorandum  to  the  effect  above  stated,  after  he  had  ad- 
ministered the  oaths ;  and  he  had  written  this  endorsement  in  pre- 
paration, expecting  that  he  should  administer  the  oath  and  have 
occasion  to  sign  it.  The  learned  judge  intimated  his  opinion,  that 
this  endorsement  was  no  part  of  the  sheriff's  return ;  that  the 
sheriff's  duty  was  to  summon  the  knights,  which  duty  he  had 
fulfilled ;  that  it  was  no  part  of  the  sheriff's  duty  to  return  that 
the  knights  had  been  sworn  ;  and  that  there  was  no  evidence  of 
negligence :  for  it  appeared,  that  the  knights  had  been  summoned, 
and  were  present.  He  however  allowed  a  verdict  to  be  taken  for 
the  plaintiff,  with  liberty  to  the  other  side  to  move  to  enter  a  ver- 
dict for  the  defendant. 

Len^j  Serjt.,  on  a  former  day,  had  accordindy  obtained  a  rule 
frisi  to  set  aside  the  verdict  for  the  plaintiff,  and  to  enter  a  verdict 
for  the  defendant. 

VaughaUj  Serjt.,  now  showed  cause,  and  contended,  that  the 
sheriff  was  bound  to  make  a  true  statement  of  the  fact,  instead  of 
which  he  had  made  a  false  return ;  he  should  have  returned  that 
the  four  knights  did  not  appear  to  be  sworn,  but  he  had  in  fact 
returned  that  they  were  sworn ;  for  the  endorsement  must  be  con- 
sidered as  a  part  of  his  return.  The  demandant  could  have  no 
knowledge  of  what  passed  at  the  assizes,  except  through  the  means 
of  the  sheriff;  and  it  must  be  taken,  that  he  nas  sanctioned  what- 
ever he  has  allowed  to  appear  on  the  back  of  the  writ,  where  his 
name  was  signed ;  and  although  it  was  not  his  duty  to  swear  the 
knights,  yet,  inasmuch  as  he  takes  on  himself  to  aver,  that  they 
were  sworn,  he  has  made  himself  answerable  for  the  accuracy  of  the 
statement.  At  all  events,  the  defendant  was  liable  for  the  negligence 
complained  of  in  the  fifth  count  of  the  declaration.  The  sheriff 
was  ordered  to  summon  the  knights  to  appear  on  the  1st  day  of 
April,  but  the  summons  was  not  put  into  the  hands  of  the  bailiff  till 
the  2d ;  so  that  the  plaintiff  could  have  had  no  remedy  against  the 
knights ;  for  had  he  proceeded  against  any  of  them  for  non-attend- 
ance, the  want  of  regular  notice  would  have  been  a  complete  defence. 

Lens^  Serjt.,  in  support  of  the  rule,  was  stopped  by  the  court. 

Dallas,  C.  J.   It  appears  to  me,  that  there  is  no  ground  what- 
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ever  for  this  action ;  and  considering  the  facts  which  have  been 
disclosed,  it  ought  never  to  have  been  brought.  This  is  an  action 
against  the  sheriff,  not  for  an  insufficient,  but  for  a  false  return ; 
and  to  entitle  the  plaintiff- to  damages,  it  was  necessary  to  show, 
that  the  return  was  false.  Let  us,  therefore,  see  what  the  writ 
prescribes ;  if  the  sheriff  has  done  that,  his  duly  ends.  The  writ 
orders  him  to  summon  four  knights,  and  if  he  has  done  that,  he 
has  done  all  that  was  required  of  him.  If  he  had,  in  point  of 
fact,  falsely  returned  that  these  knights  were  sworn,  such  a  return 
would  not  have  been  material ;  ana  therefore,  even  though  it  had 
been  false,  no  action  would  have  lain.  But  he  has  not  so  returned. 
He  has  returned,  that  he  caused  four  knights  to  be  summoned, 
and  this  was  done.  After  his  signature  was  affixed  to  this,  the 
officer  of  the  court,  with  proper  diligence,  makes  an  endorsement 
of  that  which  he  thought  would  be  done  ;  and  the  matter  of  this 
endorsement  is  immaterial  to  the  return.  This  instrument,  there- 
fore, contains  a  good  return  made  by  the  sheriff  to  the  matters, 
which,  by  the  writ,  he  is  required  to  return  ;  and  he  is  not  respon- 
sible for  the  accuracy  of  the  endorsement.  Next,  as  to  the  allega- 
tion of  negligence ;  the  writ  commands  the  sheriff  to  have  four 
knights  at  the  assizes.  Instead  of  putting  the  parties  to  the  ex- 
pense of  sending  summoners  round  the  country,  it  was  better  to 
wait  till  the  grand  jury  were  Assembled.  We  find  that  four  knights 
were  in  fact  summoned,  and  consented  to  appear ;  that  they  did 
not  appear,  was  not  occasioned  by  the  default  of  the  sheriff;  he 
took  the  proper  course ;  and  there  is  no  ground  whatever  for  any 
complaint  against  him. 

Park,  J.  I  am  glad  to  be  of  the  same  opinion  with  my  lord ; 
this  is  a  most  vexatious  action.  The  sheriff  is  to  return  four 
knights :  he  returns,  "I  have  summoned  A.  B.  C.  and  D.  by  E. 
and  F."  The  sheriff's  signature  is  above  the  endorsement,  not  sub- 
scribed to  it.  The  sheriff  has  nothing  to  do  with  their  swearing ; 
the  only  persons  who  have  any  thing  to  do  with  it  are  the  judge 
and  his  officer ;  and  if  any  action  should  be  brought,  it  should  be 
brought  against  the  officer.  The  other  ground  is  equally  untena- 
ble ;  and  I  think  there  is  no  reason  to  give  the  plaintiff  a  verdict. 
It  is  the  usual  course  to  serve  the  notice  after  the  first  day. 

BuKROuGH,  J.  It  is  well  known  that  the  sheriff's  return  is  that 
only  to  which  he  puts  his  name,  when  he  returns  the  writ ;  any 
thing  else  which  may  appear  on  the  same  parchment  is  no  part  of 
it.  If  the  doctrine  were  to  prevail,  that  this  summons  could  not 
be  served  after  the  first  day  of  the  assizes,  then  no  subpop.na  could 
be  served  on  a  witness,  after  the  commission  day.  The  whole 
duration  of  the  assizes  is  in  law  but  one  day,  the  substance  of  the 
summons  is,  that  the  party  summoned  appear  at  the  assizes ;  the 
mention  of  the  day  on  which  the  judges  are  to  come,  is  directory, 
to  instnict  the  sheriff  when  the  assizes  are  to  be.  It  does  not  ap- 
pear thai  there  is  any  ground  whatever  for  the  action. 

Richardson,  J.,  concurred. 

Rule  absolute. 

VOL.  V.  61  2  S 
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CURRIE  V.  KINNEAR.— p.  23. 

This  Court  will  not  interiere  to  take  a  pany  out  of  the  criminal  custodf  of  the 
Court  of  King*B  Bench,  in  order  to  surrender  him  in  discharge  of  his  bail. ' 

The  defendant  kad  been  arrested  upon  a  capias  returnable  in 
ififieen  days  of  Easter,  and  the  rule  to  bring  in  the  body  expired 
on  the  8th  of  May.  The  defendant  had  lately  been  committed, 
by  the  court  of  king's  bench,  to  the  custody  of  the  keeper  of 
Newgate,  for  certain  alleged  conspiracies  committed  by  him  in 
company  with  others,  and  was  there  detained,  in  order  to  be 
brought  up  for  the  judgment  .of  the  court  of  king's  bench.  Bail 
above  had  been  put  in,  for  the  defendant,  with  the  filacer  of  this 
court,  which  had  been  excepted  against.  Under  a  writ  of  habeas 
corpus  the  defendant  was,  on  the  5th  of  May,  brought  up  in  cus- 
tody of  the  keeper  of  Newgate,  before  a  judge  at  chambers,  to 
the  intent  that  he  might  be  rendered  in  discharge  of  his  bail :  the 
learned  judge  declined  to  interfere,  whereupon  Onslow^  Seijt.,  on 
a  former  day  had  obtained  a  rule  nisi  for  enlarging  the  time  for 
the  justification  of  the  bail,  or  for  their  surrender  of  the  defendant. 

VaughaUj  Serjt.,  now  showed  cause,  and  endeavoured  to  distin- 

rish  this  case  from  that  of  Hodgson  v.  Temple^  5  Taunt.  503, 
C.  1  Marshall,  166,  which  Ormotp  had  cited  when  he  obtained 
his  rule ;  observing  that  there  the  bail  had  been  justified,  whereas 
in  the  case  before  the  court  they  had  been  excepted  to.     But, 

Per  Curiarrij  This  court  cannot  interfere  to  take  the  defendant 
out  of  the  criminal  custody  of  the  court  of  king's  bench. 

Kule  absolute. 


ADAMS  V.  HUGHES  and  DANCER.— p.  24. 

'The  defendant,  having  been  served  with  common  process,  collared  and  violently 
shook  the  officer,  and  ordered  him  to  quit  his  presence :  Held,  that,  without 
disclosing  more  of  the  circumstances,  this  did  not  necessarily  amount  to  a  con- 
tempt of  the  court  and  obstruction  of  its  process,  for  which  they  would  grant 
an  attachment. 

A  sheriff's  officer  served  the  defendant,  Dancer,  with  a  copy 
of  a  writ  o{  capias  ad  respoTidendwm^  explained  to  him  the  notice 
fliere-under  written  and  the  intent  of  the  service,  and  showed  him 
the  writ,  whereupon  the  defendant  Dancer  collared  him,  shook 
him  violently,  and  ordered  him  to  quit  his  presence.  Upon  these 
facts,  Vaugharij  Serjt.,  had,  on  a  former  day,  moved  for  an  attach- 
ment against  the  defendant  for  a  contempt  of  the  process  of  the 
court,  who  desired  him  to  obtain  an  affidavit,  pointing  out  more 
fully  in  what  respect  or  degree  the  acts  of  violence  complained  of 
obstructed  the  due  execution  of  the  process  of  the  court.  On  this 
day,  Vaughan^  not  being  able  to  add  any  thing  to  the  circum- 
stances above  stated. 

The  court  said  they  would  lay  down  no  rule,  whether  every 
collaring  and  shaking  of  an  officer,  however  improper  such  con- 
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duct  were,  should  or  should  not  be  deemed  a  contempt  of  the 
court,  it  sufficed  to  say,  that  no  case  was  here  shown  to  the*  court 
which  disclosed  any  such  obstruction  of  their  process  as  to  call 
for  this  summary  mode  of  punishment.  Kule  refused. 


THOMPSON  V.  PEARCB.— p.  25. 

A  clothier  who  contracts  with  the  eolonel  of  «  regiment  to  ftimiiSh  the  regiment 
with  armj  clothing,  is  not  thereby  incapftoitated  bj  atat  22  Q.  3,  c.  45,  from 
being  elected  aa  a  member  to  serve  in  parliament. 

This  was  an  action  brought  ajgainst  the  defendant,  upon  the 
Stat.  22  G.  3,  c.  45,  the  first  section  of  which  enacts,  ^^  Ijiat  any 
person  who  shall  directly  or  indirectly,  himself,  or  by  any  per- 
son whatsoever  in  trust  for  him,  or  for  his  use  or  benefit,  or  on 
his  account,  imdertake,  execute,  hold,  or  enjoy,  in  the  whole,  or 
in  part,  any  contract,  agreement,  or  commission,  made  or  entered 
into  with,  under,  or  from  the  commissioners  of  his  Majesty's 
Treasury,  or  of  the  Navy  or  VictuaHing  Office,  or  with  the  Mas- 
ter-General or  Board  of  Ordnance,  or  with  any  one  or  more  of 
such  commissioners,  or  with  any  other  person  or  persons  what- 
soever, for  or  on  account  of  the  public  service,  or  shall  knowingly 
and  willingly  furnish  or  provide,  in  pursuance  of  any  such  agree- 
ment, contract,  or  commission,  which  he  or  they  shall  have  made 
or  entered  into  as  aforesaid,  any  money  to  be  remitted  abroad, 
or  any  wares  or  merchandise  to  be  used  or  employed  in  the  ser- 

^e  of  the  public,  shall  be  incapable  of  being  elected,  or  of  sit- 
ting or  voting  as  a  member  of  the  House  of  Commons,  during 
the  time  that  he  shall  execute,  hold,  or  enjoy  any  such  contract, 
agreement,  or  commission,  or  any  part  or  share  thereof,  or  any 
benefit  or  emolument  arising  from  the  same."  The  ninth  sec- 
tion enacts,  '^  That  if  any  person  hereby  disabled,  or  declared  to 
be  incapable  to  sit  or  vote  in  Parliament,  shall  nevertheless  be 
returned  as  a  member  to  serve  for  any  county,  stewartry,  city, 
borough,  town,  cinqueport,  or  place,  in  Parliament,  such  election 
and  return  are  hereby  enacted  and  declared  to  be  void ;  and  if 
any  person  disabled  and  declared  incapable  by  this  act  to  be 
elected,  shall,  after  the  end  of  this  present  session  of  parliament, 
presume  to  sit  or  vote  as  a  member  of  the  House  of  Commons, 
such  person  so  sitting  or  voting  shall  forfeit  the  sum  of  «500Z.  for 
every  day  in  which  he  shall  sit  or  vote  in  the  said  house,  to  any 
person  or  persons  who  shall  sue  for  the  same  in  any  of  his  Ma- 
jesty's Courts  at  Westminster,  and  the  monev  so  forfeited  shall 
be  recovered  by  the  person  or  persons  so  suing,  with  full  costs  , 
of  suit,  in  any  of  the  said  courts  by  any  action  of  debt,  &c." 
The  tenth  section  enacts,  "  That  in  every  such  contract,  agree- 
ment, or  commission,  to  be  made,  entered  into,  or  accepted,  as 
aforesaid,  there  shall  be  inserted  an  express  condition  that  no 
member  of  the  House  of  Commons  be  admitted  to  any  share  or 
part  of  such  contract,  agreement,  or  commission,  or  to  any  benefit 
to  arise  therefrom;  and  that  in  case  any  person  or  persons  who 
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hath  or  have  entered  into  or  accepted,  or  who  shall  enter  into  or 
accept  any  such  contract,  agreement,  or  commission,  shall  admit 
any  member  or  members  of  the  House  of  Commons  to  a;iy  part 
or  share  thereof,  or  to  receive  any  benefit  thereby,  all  and  every 
such  person  and  persons  shall  for  every  such  offence  forfeit  and 
pay  the  sum  of  600Z.*'  At  the  trial  at  the  Middlesex  sittings 
after  Hilary  term  1819,  before  Dallas,  C.  J.,  it  appeared  that 
the  defendant  was  an  army  clothier ;  that  Cox  and  Greenwood, 
as  agents  for  General  Nichols,  who  was  colonel  of  the  66th  regi- 
ment of  foot,  applied  to  the  defendant  on  the  6th  of  June,  1818, 
being  directed  so  to  do  by  General  Nichols,  "  immediately  to 
provide,  on  his  account^  the  articles  of  clothing  specified  in  the 
order,  for  the  use  of  the  66th  regiment  of  foot,  and  to  deliver 
the  same  to  the  packers,  Messrs.  Hayter,  Howell,  and  Co.,  and 
to  state  the  date  and  number  of  that  order  in  the  defendant's 
annual  account  against  the  said  regiment,  which  they  begged 
might  be  transmitted  to  them  as  soon  as  possible  after  the  24th 
December  then  next,  with  the  certificate  written  thereon,  and 
signed  by  the  officer  commanding,  if  the  regiment  should  be  then 
in  this  country,  or  if  abroad,  by  the  packers,  specifying  that  the 
whole  of  the  articles  therein  charged  were  received,  and  at  whiit 
dates.  They  apprised  the  defendant  that  inconvenience  had 
frequently  arisen,  and  additional  expenses  to  the  colonels  had 
been  incurred,  from  clothing  and  appointments  having  been  sup- 
plied by  tradesmen  without  the  regular  authority ;  and  requested 
that  no  article  whatever,  chargeable  to  the  colonels  of  regiments 
in  their  agency,  might  be  furnished  by  the  defendant  without  a 
proper  order  being  first  obtained  for  that  purpose."  On  the 
18th  of  June,  1818,  the  defendant  had  been  elected  a  burgess  to 
serve  in  parliament  for  the  borough  of  Devizes ;  and  on  3l8t 
July  following,  he  supplied,  solely  in  pursuance  of  the  above 
order,  the  articles  therein  mentioned.  The  clothing  was  paid 
for  by  the  agents  for  the  colonel,  whose  duty  it  is  to  clothe  the 
regiment,  and  a  part  of  whose  emolument  is  derived  from  the 
surplus  of  the  money  allowed  by  parliament  for  clothing  the  regi- 
ment, if  any  remains  after  such  clothing  is  provided :  the  army 
clothier  looks  only  to  the  colonel,  and  has  nothing  whatever  to 
do  with  the  public.  Dallas,  C.  J.,  was  of  opinion  that  this  was 
not  a  dealing  on  the  part  of  the  defendant  with  the  government, 
but  exclusively  with  the  colonel  of  the  regiment,  and  directed  a 
nonsuit  to  be  entered ;  but  considering  this  a  question  of  great 
moment,  he  reserved  liberty  to  the  plaintiff  to  move  to  enter  a 
verdict  for  600?. 

LaweSy  Serjt.,  on  a  former,  day,  had  accordingly  obtained  a 
rule  nisi  to  set  aside  the  nonsuit,  and  to  enter  a  verdict  for  the 
plaintiff  for  600?. 

Lena  and  Toddy ^  Serjts.,  now  showed  cause.  The  very  words 
of  the  evidence  form  the  best  comment  on  this  case :  the  colonel 
is  no  contractor  with  government.  The  statute  points  to  those 
cases  wherein  there  are  written  contracts ;  and  it  is  provided 
that  every  such  contract  shall  contain  an  express  stipulation. 
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that  no  member  shall  be  admitted  to  a  share  of  it.     This  de- 
monstratively shows,  that   the   legislature  never   contemplated 
such  a  course  of  dealing  as  the  present.     The  colonel  is  supplied 
with  money  to  enable  him  to  clothe  his  regiment:  he  is  not 
bound  by  any  contract  to  supply  the  clothing.     If  he  neglects 
to  clothe  his  regiment,  the  government  will  not  call  upon  him  for 
a  breach  of  contract,  but  for  a  breach  of  his  duty.     This  con- 
tract, attempted  now  to  be  brought  within  the  scope  of  the  sta- 
tute, is  merely  a  contract  between  the  colonel  on  the  one  side, 
and  the  defendant  the  clothier  on  the  other,  by  the  intervention 
of  the  army  agent.     The  colonel  is  personally  responsible  to  the 
clothier ;  and  if  the  clothier  fails,  the  loss  must  fall  on  the  colo- 
nel, for  he  must  clothe  his  regiment.     But  the  evidence  goes 
farther;  it  shows  that  the  colonel  derives  an  emolument  from 
this  transaction ;  and  he  gets  this,  not  by  virtue  of  any  contract, 
but  as  part  of  his  oflSce.     If  a  soldier  deserts  with  his  clothes, 
the  loss  must  fall  on  the  colonel.     The  colonel  may  clothe  his 
regiment  without  the  intervention  of  an  army  clothier :  if  he  will, 
he  may  himself  employ  every  tradesman  who  supplies  every  part. 
Whether  the  order  goes  through  one  or  more  agents,  it  is  still  a 
question  of  agency.     The  words,  "  or  with  any  other  person  or  per- 
sons whatsoever,  for  or  on  account  of  the  public  service'*  (sect.  1), 
must  be  restricted  to  contracts  ejusdem  generis^  viz.,  those  which 
are  made  with  the  officers  specially  named  immediately  above 
"the  Commissioners  of  his  Majesty's  Treasury,  or  of  the  Navy 
or  Victualling  Office,  or  with  the  Master-General  of  the  Board 
of  Ordnance,  or  with  any  one  or  more  of  such  commissioners." 
If  it  could  be  contended  that  the  providing  of  clothing  was  at  all 
*'a  commission"  given  by  the  crown  to  any  person,  it  could  be 
considered  only  as  a  commission  given  to  the  colonel ;  and  the 
act  applies,  if  at  all,  to  show  that  the  colonel  cannot  sit  in  par- 
liament.    If  he  is  brought  within  the  scope  of  the  act,  it  cannot 
be  carried  below  him,  without  adopting  a  principle  which  would 
carry  it  below  him  to  every  one  of  the  tradesmen  employed  in 
succession.     The  army  clothier,  at  least,  is  not  within  the  act, 
even  if  the  colonel  comes  within  it ;  for  the  clothier  has  no  com- 
munication whatever  with  government.     But  the  colonel  himself 
is  no  agent  of  government:  no  option  resides  with  the  colonel 
whether  he  shall  or  shall  not  supply  the  clothes,  for  it  is  part  of 
his  duty  to  supply  them.     Giving  the  fullest  interpretation  to 
the  words  of  the  statute,  it  could  have  been  intended  to  apply 
only  to  contractors,  in  the  ordinary  sense ;  but  such  a  case  as 
this  comes  not  witlun  the  contemplation  of  the  legislature.     One 
of  two  lines  must  be  adopted :  either  the  act  must  be  confined  to 
those  immediately  concerned  in  the  contract,  or  extended  to  all 
those  who  are  engaged  in  making  up  the  various  materials.     In 
construing  an  act,  the  first  thing  to  consider  is  the  nature  of  the 
act,  whether  it  be  remedial  or  penal.     This  act  is  highly  penal, 
and  the  court  will  construe  it  strictly.     Its  object  is  to  disqualify 
all  persons  coming  immediately  in  contact  with   government; 
iuch  as  those  who  deal  with  the  different  public  boards,  and  who 
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hath  or  have  entered  into  or  accepted,  or  who  shall  enter  into  or 
accept  any  such  contract,  agreement,  or  commission,  shall  admit 
any  member  or  members  of  the  House  of  Commons  to  apy  part 
or  share  thereof,  or  to  receive  any  benefit  thereby,  all  and  every 
such  person  and  persons  shall  for  every  such  offence  forfeit  and 
pay  the  sum  of  600?.**  At  the  trial  at  the  Middlesex  sittings 
after  Hilary  term  1819,  before  Dallas,  C.  J.,  it  appeared  that 
the  defendant  was  an  army  clothier ;  that  Cox  and  Greenwood, 
as  agents  for  General  Nichols,  who  was  colonel  of  the  66th  regi- 
ment of  foot,  applied  to  the  defendant  on  the  6th  of  June,  1818, 
being  directed  so  to  do  by  General  Nichols,  "immediately  to 
provide,  on  his  account^  the  articles  of  clothing  specified  in  the 
order,  for  the  use  of  the  66th  regiment  of  foot,  and  to  deliver 
the  same  to  the  packers,  Messrs.  Hayter,  Howell,  and  Co.,  and 
to  state  the  date  and  number  of  that  order  in  the  defendant's 
annual  account  against  the  said  regiment,  which  they  begged 
might  be  transmitted  to  them  as  soon  as  possible  after  the  2 4th 
December  then  next,  with  the  certificate  written  thereon,  and 
signed  by  the  officer  commanding,  if  the  regiment  should  be  then 
in  this  country,  or  if  abroad,  by  the  packers,  specifying  that  the 
whole  of  the  articles  therein  charged  were  received,  and  at  what 
dates.  They  apprised  the  defendant  that  inconvenience  had 
frequently  arisen,  and  additional  expenses  to  the  colonels  had 
been  incurred,  from  clothing  and  appointments  having  been  sup- 
plied by  tradesmen  without  the  regular  authority ;  and  requested 
that  no  article  whatever,  chargeable  to  the  colonels  of  regiments 
in  their  agency,  might  be  furnished  by  the  defendant  without  a 
proper  order  being  first  obtained  for  that  purpose."  On  the 
18th  of  June,  1818,  the  defendant  had  been  elected  a  burgess  to 
serve  in  parliament  for  the  borough  of  Devizes ;  and  on  31st 
July  following,  he  supplied,  solely  in  pursuance  of  the  above 
order,  the  articles  therein  mentioned.  The  clothing  was  paid 
for  by  the  agents  for  the  colonel,  whose  duty  it  is  to  clothe  the 
regiment,  and  a  part  of  whose  emolument  is  derived  from  the 
surplus  of  the  money  allowed  by  parliament  for  clothing  the  regi- 
ment, if  any  remains  after  such  clothing  is  provided :  the  army 
clothier  looks  only  to  the  colonel,  and  has  nothing  whatever  to 
do  with  the  public.  Dallas,  C.  J.,  was  of  opinion  that  this  was 
not  a  dealing  on  the  part  of  the  defendant  with  the  government, 
but  exclusively  with  the  colonel  of  the  regiment,  and  directed  a 
nonsuit  to  be  entered ;  but  considering  this  a  question  of  great 
moment,  he  reserved  liberty  to  the  plaintiff  to  move  to  enter  a 
verdict  for  500?. 

LaweSy  Serjt.,  on  a  former,  day,  had  accordingly  obtained  a 
rule  nisi  to  set  aside  the  nonsuit,  and  to  enter  a  verdict  for  the 
plaintiff  for  600?. 

Le7i8  and  Taddy^  Serjts.,  now  showed  cause.  The  very  words 
of  the  evidence  form  the  best  comment  on  this  case :  the  colonel 
is  no  contractor  with  government.  The  statute  points  to  those 
cases  wherein  there  are  written  contracts ;  and  it  is  provided 
that  every  such  contract  shall  contain  an  express  stipulation, 
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that  no  member  shall  be  admitted  to  a  share  of  it.  This  de- 
monstratively shows,  that  the  legislature  never  contemplated 
such  a  course  of  dealing  as  the  present.  The  colonel  is  supplied 
with  money  to  enable  him  to  clothe  his  regiment:  he  is  not 
bound  by  any  contract  to  supply  the  clothing.  If  he  neglects 
to  clothe  his  regiment,  the  government  will  not  call  upon  him  for 
a  breach  of  contract,  but  for  a  breach  of  his  duty.  This  con- 
tract, attempted  now  to  be  brought  within  the  scope  of  the  sta- 
tute, is  merely  a  contract  between  the  colonel  on  the  one  side, 
and  the  defendant  the  clothier  on  the  other,  by  the  intervention 
of  the  army  agent.  The  colonel  is  personally  responsible  to  the 
clothier ;  and  if  the  clothier  fails,  the  loss  must  fall  on  the  colo- 
nel, for  he  must  clothe  his  regiment.  But  the  evidence  goes 
farther ;  it  shows  that  the  colonel  derives  an  emolument  from 
this  transaction ;  and  he  gets  this,  not  by  virtue  of  any  contract, 
but  as  part  of  his  office.  If  a  soldier  deserts  with  his  clothes, 
the  loss  must  fall  on  the  colonel.  The  colonel  may  clothe  his 
regiment  without  the  intervention  of  an  army  clothier :  if  he  will, 
he  may  himself  employ  every  tradesman  who  supplies  every  part. 
Whether  the  order  goes  through  one  or  more  agents,  it  is  still  a 
question  of  agency.  The  words,  "  or  with  any  other  person  or  per- 
sons whatsoever,  for  or  on  account  of  the  public  service"  (sect.  1), 
must  be  restricted  to  contracts  ejusdeni  generis^  viz.,  those  which 
are  made  with  the  officers  specially  named  immediately  above 
"  the  Commissioners  of  his  Majesty's  Treasury,  or  of  the  Navy 
or  Victualling  Office,  or  with  the  Master-General  of  the  Board 
of  Ordnance,  or  with  any  one  or  more  of  such  commissioners." 
If  it  could  be  contended  that  the  providing  of  clothing  was  at  all 
"a  commission"  given  by  the  crown  to  any  person,  it  could  be 
considered  only  as  a  commission  given  to  the  colonel ;  and  the 
act  applies,  if  at  all,  to  show  that  the  colonel  cannot  sit  in  par- 
liament. If  he  is  brought  within  the  scope  of  the  act,  it  cannot 
be  carried  below  him,  without  adopting  a  principle  which  would 
carry  it  below  him  to  every  one  of  the  tradesmen  employed  in 
succession.  The  army  clothier,  at  least,  is  not  within  the  act, 
even  if  the  colonel  comes  within  it ;  for  the  clothier  has  no  com- 
munication whatever  with  government.  But  the  colonel  himself 
is  no  agent  of  government :  no  option  resides  with  the  colonel 
whether  he  shall  or  shall  not  supply  the  clothes,  for  it  is  part  of 
his  duty  to  supply  them.  Giving  the  fullest  interpretation  to 
the  words  of  the  statute,  it  could  have  been  intended  to  apply 
only  to  contractors,  in  the  ordinary  sense ;  but  such  a  case  as 
this  comes  not  within  the  contemplation  of  the  legislature.  One 
of  two  lines  must  be  adopted :  either  the  act  must  be  confined  to 
those  immediately  concerned  in  the  contract,  or  extended  to  all 
those  who  are  engaged  in  making  up  the  various  materials.  In 
construing  an  act,  the  first  thing  to  consider  is  the  nature  of  the 
act,  whether  it  be  remedial  or  penal.  This  act  is  highly  penal, 
and  the  court  will  construe  it  strictly.  Its  object  is  to  disqualify 
all  persons  coming  immediately  in  contact  with  government; 
such  as  those  who  deal  with  the  different  public  boards,  and  who 
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might   therefore,  with  the   greater  reason,  be  supposed  to  be 
under  the  influence  of  government. 

Lawe8,  Serjt.,  contra.  It  has  been  objected,  that  this  case  is 
neither  within  the  letter  or  spirit  of  the  act  of  parliament,  inas- 
much as  that  relates  only  to  contracts  with  government,  and  not 
to  contracts  with  private  individuals ;  and  that  General  Nichols 
was  acting  in  his  private  capacity.  Whether  he  did  act  in  his 
private  capacity  or  not,  will  make  no  difference ;  for  this  statute 
is  a  general  law,  applicable  to  contracts  made  by  any  person  with 
any  person,  so  as  the  contract  ultimately  is  for  the  public  service. 
As  to  the  objection,  that  the  contract  is  not  in  writing,  the  answer 
is,  although  the  last  section  requires,  that  in  every  such  contract 
there  shall  be  the  condition,  that  no  member  of  the  House  of 
Commons  shall  be  admitted  to  a  share  thereof;  yet  that  clause 
is  merely  directory.  It  would  be  fraught  with  mischief,  if  this 
objection  were  to  obtain.  The  statute  would  always  be  evaded, 
by  having  the  contracts  not  in  writing,  and  so  would  be  made  a 
dead  letter.  The  objection  that  the  statute  applies  only  to  con- 
tracts immediately  with  the  government,  but  not  remotely,  is 
over  nice.  The  object  of  the  statute  is  to  prevent  undue  influence ; 
and  though  it  has  been  broadly  said,  that  the  statute  points  solely 
to  a  contract  entered  into  with  the  government,  and  has  always 
been  so  understood,  no  authority  is  cited  to  support  that  propo- 
sition. The  colonel,  who  is,  ex  necemtate^  called  upon  to  clothe 
his  men,  cannot,  it  is  true,  be  an  offender  within  the  meaning  of 
this  law :  how  then,  it  is  said,  would  the  statute  affect  the  more 
remote  contractors?  The  answer  is,  they  certainly  would  be 
affected  equally  with  the  army  clothier ;  for  the  possibility  of  in- 
fluence has  been  looked  to  by  the  legislature  with  becoming  jeal- 
ousy. With  regard  to  the  letter  of  the  act,  it  is  admitted  to  be 
general.  The  title  is,  "An  act  for  restraining  any  person  con- 
cerned in  any  contract,  commission,  or  agreement,  made  for  the 
public  service,  from  being  elected,  or  sitting  and  voting  as  a 
member  of  the  House  of  Commons."  There  is  no  distinction  of 
contracts;  the  words  are,  "any  person,"  "any  contract."  The 
enacting  part  of  the  first  section  is,  that  "  any  person  who  shall 
directly  or  indirectly,  &c."  These  words  "  directly  or  indirectly," 
must  be  considered  as  overpowering  the  nice  objection,  as  to  the 
nearness  or  remoteness  of  the  contracting  party.  With  regard 
to  the  parties,  therefore,  nothing  can  be  more  general.  It  is 
then  objected,  that  commissioners  of  the  treasury,  &c.,  being 
mentioned,  the  parties  contemplated  by  the  legislature  are  speci- 
fically enumerated,  but  non  con9taty  that  because  they  are  speci- 
fically mentioned,  the  act  is  so  to  be  construed  as  to  confine  its 
operation  to  these  persons  only.  They  are  put,  indeed,  as  in- 
stances, but  the  clause  proceeds  with  the  words  **  or  any  other 
person  or  persons  whatsoever."  Would  it  not  be  absurd  to  say, 
that  those  who  contract  with  parties  specifically  enumerated, 
should  not  sit  in  parliament ;  but  that  those  who  contract  with 
parties  not  enumerated,  should  sit.  Can  anything  be  more  of  a 
public  nature  than  a  contract  for  clothing  the  army.     In  what 
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situation  do  colonels  of  regiments  stand  ?  It  is  admitted,  that 
they  are  persons  by  whom  the  service  of  clothing  the  men  is 
done,  and  that  they  are  furnished  by  government  with  funds  for 
that  purpose ;  in  exactly  the  same  situation  stand  the  commis- 
sioners of  the  navy  and  other  boards ;  they  too  are  furnished  by 
the  government  with  funds,  which  it  is  their  duty,  as  it  is  that 
of  the  colonels,  to  apply  for  the  public  benefit  Here  the  con- 
tract is  between  the  colonel  and  the  army  clothier,  for  the  bene- 
fit of  the  public.  In  the  third  section,  it  is  provided,  that  the 
act  shall  not  extend  to  incorporated  trading  companies ;  in  the 
seventh,  that  members  holding  contracts  may  be  discharged  there- 
from, on  giving  twelve  months  notice  to  "  the  person  or  persona 
with  or  from  whom  such  contract,  Jcc,  is  made/'  Here  is  no 
mention  of  commissioners  of  the  navy,  &e.  If  the  first  part  of 
the  statute  applies  only  to  public  characters,  these  words  clearly 
show,  that  the  statute  is  levelled  at  any  one  who  may  contract, 
in  whatever  capacity  he  may  be.  It  is  said,  that  this  is  a  private 
contract  between  A.  and  B, ;  but  they  are  only  the  nominal 

?artio6 ;  the  real  parties  are  the  public  and  the  army  clothier. 
*he  general  is  acting  for  the  public,  and  he  is  not  liable ;  no 
action  would  lie  against  him  for  the  clothing.  It  is  his  duty  to 
see  the  regiment  clothed,  and  that  duty  is  a  public  duty,  and  does 
not  draw  after  it  personal  and  individual  responsibility.  Mae- 
beath  V,  Ualdimandy  1  T.  R.  172,  Unwin  v.  Wohely,  1  T.  R. 
674,  Rice  v.  6%«te,  1  East,  679,  BicB  v,  JEpereU^  I  East,  588,  n., 
Myrtle  v.  Beaver^  1  East,  135.  ,  What  is  the  principle  of  these 
cases  ?  from  Macbeath  v.  HaJdimandj  downwards,  that  the  parties 
were  all  acting  for  the  public  service.  That  principle  applies  to 
the  present  defendant  equally  as  to  General  Haldimand.  This 
case  comes,  within  all  the  mischief  of  the  statutes,  the  words  of 
which  are  general ;  there  is  nothing  to  restrain  them,  and  this 
action  is  maintainablei  inasmuch  as  the  defendant  is  substantially 
a  person  contracting  with  government,  and  clearly  within  the 
meaning  of  the  act. 

Lens  observed  upon  the  ca^s  cited  on  the  other  side,  that  they 
strengthened  the  principle  which  he  had  laid  down.  In  the  case 
before  the  Court,  no  responsibility  existed  as  between  the  govern- 
ment and  the  contractor. 

Dallas,  G.  J.  This  is  an  action  brought  to  recover  penalties, 
amounting,  on  the  face  of  the  declaration,  to  8000/.,  though  nar* 
rowed  by  the  verdict  to  one  penalty;  leaving  the  defendant 
liable,  if  liable  at  all,  to  the  penalty  of  500/.  for  sitting  and  vot- 
ing in  parliament.  It  is  now  thirty-five  years  since  the  statute 
passed,  on  which  this  action  is  brought ;  during  a  very  great  pari 
of  which  period,  the  country  having  unfortunately  been  at  war, 
it  has  been  necessary  to  keep  up  a  great  standing  army.  This 
necessity  has  led  to  extensive  contracts  for  clothing  that  army ; 
and  although,  during  this  period,  there  have  bee^.4nany  general 
elections,  yet  it  never  has  occurred  to  any  one  tc  ^aise  the  ob- 
jection now  before  the  Court,  till  this  action  was  brou;^ht.  I  do 
not  mean  to  say,  that  if  the  law  be  ckar,  this  ciroumstauce  would 
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be  of  any  avail ;  but  it  serves  to  show  the  general  understanding 
of  the  profession  during  so  long  a  time ;  and,  in  general,  the 
silence  of  Westminster  Hall,  when  considered  with  relation  to 
questions  of  this  importance,  has  been  considered  as  of  some 
weight.  It  will  be  necessary  to  review  the  circumstances  of  the 
case.  What  then  are  the  facts  ?  General  Nichols  receives  an 
order  from  government  to  clothe  his  men,  he  makes  a  contract 
with  the  clothier.  I  put  a  question  to  the  plaintiff's  counsel, 
whether  it  was  intended  by  the  act  that  colonels  of  regiments 
clothing  their  men  should  be  incapacitated  from  sitting  in  par- 
liament ?  to  which  it  was  distinctly  answered,  that  it  was  not  so 
intended :  so  that  the  plaintiff's  argument  is  of  this  preposterous 
nature,  namely,  that  though  General  Nichols,  whose  duty  it  is 
to  clothe  the  men,  is  not  disqualified ;  the  army  clothier,  whom 
General  Nichols  employs  to  execute  his  order,  is  disqualified. 
The  order,  as  established  by  the  evidence,  is  an  order  received 
from  General  Nichols,  without  any  reference  whatever  to  govern- 
ment. The  terms  of  this  order  are,  "  We  are  directed  by  General 
Nichols,  to  request  you  will  immediately  provide,"  on  ac*count 
of  whom?  on  account  of  government  ?  No;  but  "on  his  account." 
The  order  which  the  defendant  has  executed,  is  the  order  of 
General  Nichols ;  General  Nichols  is  debited  in  the  defendant's 
books,  to  the  amount  of  the  order.  The  defendant  receives 
nothing  from  government,  he  never  looks  to  government  for  the 
payment  of  a  farthing ;  he  looks  only  to  General  Nichols,  How 
can  the  clothier  know  what  passes  between  government  and 
Gjpneral  Nichols  ?  The  clothier  is  paid,  not  by  government,  but 
by  the  person,  who  has  given  him  an  order  in  his  trade  and 
business ;  and  this  extraordinary  position  is  made,  that  because 
these  are  articles  which  have  application  to  the  public  service, 
the  tradesman  is  disqualified  as  a  contractor  with  government. 
Let  us  see  how  far  this  argument  would  go  !  The  army  clothier 
employs  the  tailor,  the  draper,  the  button-maker,  and  the  lace- 
maker  under  him ;  and  they  employ  subordinate  persons  under 
them.  Everything,  which  each  of  Ihese  parties  furnishes,  has  an 
application  to  the  service  of  the  public ;  and  all  of  them,  accord- 
ing to  this  comprehensive  argument,  would  be  considered  as  con- 
tractors with  the  public,  and  so  be  disqualified  from  sitting  and 
voting  in  parliament.  I  cannot  think  that  such  was  the  intention 
of  the  act ;  and  am  therefore  of  opinion  that  it  is  impossible  to 
consider  the  defendant's  case  as  falling  within  this  statute. 

Park,  J.  The  object  of  this  statute  has  been  truly  stated  to 
be  the  prevention  of  an  undue  influence,  by  means  of  contractSL 
entered  into,  with  whom  ?  certainly  with  the  commissioners  namea 
in  the  first  section,  "  the  commissioners  of  his  Majesty 'js  treasury," 
and  other  commissioners  therein  named ;  the  subsequent  words, 
"or  with  any  other  person  or  persons  whatsoever,"  must  mean 
other  persons  of  similar  situations ;  for,  one  half  of  the  commis- 
sioners and  officers  of  government  are  not  enumerated.  It  would 
be  impossible  to  contend,  that  everything,  which,  however  remote- 
ly, has  a  relation  to  the  public  service,  disqualifies  the  dealer 
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from  sitting  in  parliament.  It  appears  from  the  evidence,  that 
the  whole  of  the  articles  in  this  case  were  furnished  on  the  sole 
account  of  General  Nichols.  The  cases  cited  in  the  argument 
for  the  plaintiff,  prove  the  very  principle  on  which  the  Court 
is  proceeding.  In  Macbeath  v.  HaJdimandy  Wolesly  v.  Unwin^ 
and  Rice  v.  Chute^  the  defendants  were  the  mere  agents  of  go- 
vernment, and  were  not  contracting  on  their  own  account ;  but 
this  is  not  at  all  the  case  of  a  contract  with  the  government  itself: 
and  I  am  of  opinion,  that  the  rule  must  be  discharged. 

BuRROUGH,  J.  I  am  of  opinion,  that  this  is  not  a  contract 
with  government,  or  with  any  person  immediately  employed  on 
behalf  of  the  government.  The  act  is  meant  to  apply  to  all  then 
existing  boards,  and  to  any  other  similar  boards  which  should 
thereafter  be  created ;  and  many  such  have  since  been  created. 
The  tenth  section  is  stronger  than  I  at  first  thought  it ;  for  every 
contract  with  these  boards  must  be  in  writing ;  their  accounts 
could  not  otherwise  be  passed ;  and  parol  contracts  would  lead  to 
infinite  frauds.  I  have  known  many  actions  successfully  brought 
against  colonels  of  regiments,  for  the  price  of  clothing  fur- 
nished to  those  regiments.  The  clothier's  profit  does  not  lie 
in  the  price  of  each  individual  article,  but  in  the  cutting  out  of 
so  many ;  he  having  all  the  cloth  in  his  hands ;  but  what  remains 
of  the  cloth,  after  the  cutting  out,  is  not  the  property  of  govern- 
ment but  of  the  clothier.  What  influence  then  does  this  contract 
give  the  government  over  him  in  the  House  of  Commons  ?  The 
colonel  makes  the  best  contract  he  can ;  he  spends  as  little  money 
as  he  can,  and  puts  the  surplus  into  his  pocket.  One  clothier 
will  make  a  harder  bargain  than  another,  but  none  of  them  act 
for  the  profit  of  government,  but  for  the  profit  of  themselves ;  nor 
do  such  contracts  give  government  any  influence  over  them. 
Both  the  words  and  the  meaning  of  this  act  of  parliament  are, 
in  my  opinion,  adverse  to  this  action. 

Richardson,  J.  I  am  of  the  same  opinion.  If  it  could  be 
considered  that  General  Nichols  were  a  contractor  with  govern- 
ment within  the  meaning  of  this  act,  I  should  still  think  that  the 
defendant,  as  a  subcontractor,  is  not  liable  to  the  penalties  im- 
posed by  this  statute.  The  act  can  only  extend  to  those  who 
come  immediately  in  contact  with  government ;  if  it  were  other- 
wise, a  large  proportion  of  competent  persons  must,  in  time  of 
war,  be  excluded  from  sitting  in  parliament.  Suppose  the  trans- 
port board  enter  into  a  contract  for  ships  to  convey  troops.  The 
owner  of  each  of  these  vessels  must  contract  with  the  shipchandler 
for  the  various  articles  necessary  for  their  equipment ;  could  it 
be  contended,  that  the  shipchandler  and  all  whom  he  employs 
would  be  excluded  by  the  operation  of  this  act  ?  At  such  a 
season,  large  quantities  of  arms  are  necessarily  contracted  for ; 
would  the  iron  manufacturers  of  Birmingham,  if  elected  to  serve 
in  parliament,  be  subject  to  these  heavy  penalties  ?  It  would  be 
impossible  to  draw  any  line,  if  all  sub-contractors  are  to  be  ex- 
cluded from  sitting  in  the  House.  But  if  General  Nichols  is  not 
to  be  considered  as  contracting  with  government,  it  would  be 
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monBtrons  to  say,  that  sach  persons  as  the  defendant  fall  within 
the  meaning  of  the  act.  The  words  of  the  statute  might,  indeed, 
by  possibility,  apply  to  persons,  whose  name  is  not  contained  in 
tne  original  contract  with  government.  If,  for  instance,  a  party 
were  to  buy  the  interest  in  a  contract,  he  might  be  considered 
as  a  person  contemplated  by  the  act ;  but  the  general  words 
'^  other  persons''  must  mean  other  persons  acting  as  the  agents 
of  government.  The  defendant  has  no  participation  in  the  profit 
or  loss  of  General  Nichols,  but  is  entitled  to  be  paid  by  the 
General,  according  to  the  terms  of  his  agreement. 

Rule  discharged. 


ANDREW  V.  HANCOCK.— p.  37. 

An  allegaiion  of  payment  of  land-tax  and  paving  ratea  due  for  any  period  pre- 
ceding  the  current  year,  ia  no  plea  in  bar  tu  an  afowry  for  rent  arrear. 

If  the  land-tax  and  paving-rates  are  not  deducted,  (as  they  ought  to  be,)  from 
the  rent  of  the  current  year,  they  cannot  be  deducted,  or  the  amount  of  them 
be  recovered  back,  from  the  faindio»d  in  any  aubaetyieDt  year. 

Replevin  for  goods.  The  defendant  avowed,  for  six  months 
rent,  due  the  29th  of  September,  1818.  The  plaintiff  pleaded,  that 
he,  on  the  23d  of  March,  1812,  and  from  thence  to  the  1st  of  May, 
1818,  held  the  dwelling*house  in  which,  &c.,  as  tenant  thereof  to 
the  defendant,  upon  the  terras  mentioned  in  the  avowry  (The  usu- 
al terms  of  paying  rent  quarterly),  and  that  on  the  25th  of  March 
1812,  the  sum  of  21,  bs.  6d,  became  due  for  the  land-tax  before 
then  assessed  upon  the  said  dwelling-house ;  and  that  af^er  that 
sum  had  become  due,  and  before  the  said  time  when,  &c.  the 
plaintiff  being  the  tenant  and  occupier  of  the  dwelling-house,  in 
order  to  prevent  his  goods  therein  from  being  distrained  on  that 
day  and  year,  paid  the  sum  so  due.  [There  was  a  similar  state- 
ment for  the  half  years  ending  the  29th  of  September,  1812,  and 
the  25th  of  March,  1813,  and  then  a  similar  statement  for  the 
years  ending  respectivelv  the  25th  of  March,  1814,  15,  16,  and 
17 :  tlie  plea  then  proceeded.]  That  on  the  24th  of  March,  1812, 
and  on  divers  other  days,  between  that  day  and  the  1st  of  May, 
1818,  divers  sums  of  money,  amounting  in  the  whole  to  32/,  10*. 
became  due  for  rates  for  paving  certain  streets  and  lanes  within 
the  parish  of  St.  Saviour,  Southwark,  by  virtue  of  the  statute  in 
that  case  made,  being  before  the  several  last  mentioned  times  as- 
sessed and  charged  upon  the  said  dwelling-house ;  part  of  which 
rates,  to  wit,  7/.,  ought  to  have  been  paid  by  the  defendant,  as 
owner  of  the  said  dwelling-house.  And  that  before  the  time  when, 
&c.  the  said  sum  of  7/.  being  in  arrear  and  unpaid,  the  plaintiff 
was,  as  tenant  and  occupier  of  the  house,  duly  required,  accord- 
ing to  the  form  of  the  statute,  to  pay  the  same ;  and,  tht^efore 
in  order  to  prevent  his  goods,  being  m  the  dwelling-house,  from 
being  distrained,  the  plamtifT,  when  he  was  so  required,  paid  the 
sum  so  in  arrear  from  the  defendant,  as  owner  of  the  dwelling- 
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house;  that  the  several  sums  of  money  so  paid  by  plaintiff^ 
amounted  to  SOL  9«.  Td.j  and  that  the  same  exceeded  the  amount 
of  the  rent  in  the  avowry  alleged  to  be  due  from  the  plaintiff  to 
the  defendant.  Demurrer  and  joinder :  and  the  question  upon 
these  pleadings  was^  in  substance,  whether,  if  the  tenant  omita 
to  deduct  out  of  the  rent  of  the  current  year,  payments  made  in 
respect  of  the  land-tax  and  paving-rates,  he  is  entitled  to  deduct 
the  amount  of  them  out  of  the  rent  of  any  subsequent  year. 

Taddy^  Serjt.,  in  support  of  the  demurrer.  The  plea  is  ill,  be- 
ing in  substance  a  set-off;  although  the  word  set-off  is  not  men- 
tioned ;  and  the  language  at  the  end,  '^  that  the  sums  paid  greatly 
exeeed  the  amount  of  the  rent  due,"  is  the  form  used  in  every 

gea  of  set-off.  A  set-off,  however,  cannot  be  pleaded  in  replevin, 
ut  whatever  may  turn  <m  this,  the  consideration  of  the  general 
land-tax  act,  88  Ueo.  3,  c.  5,  s.  17,  will  settle  the  question  raised 
on  this  record;  the  clause  (c.  5,  g.  17)  which  allows  the  tenant  to 
deduct  the  land  tax  out  of  his  rent  is  as  follows.  "And  the  seve- 
ral and  respective  tenant  or  tenants  of  all  houses,  lands,  tenements, 
and  hereditaments  which  shall  be  rated  by  virtue  of  this  act,  are 
hereby  required  and  authorized  to  pay  such  sum  or  sums  of 
money  as  shall  be  rated  upon  such  houses,  lands,  tenements,  or 
hereditaments,  and  to  deduct  out  of  the  rent  so  much  of  the  said 
rate,  as  in  respect  of  the  said  rents  of  any  such  houses,  lands, 
tenements,  and  hereditaments^  the  landlord  should  and  ought  to 
pay  and  bear.  And  the  landlords,  both  mediate  and  immediate, 
according  to  their  respective  interests,  are  hereby  required  to 
allow  such  deductions  and  payments,  upon  receipt  of  the  residue 
of  the  rents."  The  act  in  question  being  an  annual  act,  and 
passed  for  the  service  of  the  current  year,  the  rent  expressed  in 
the  act,  must  mean  the  rent  of  the  current  year ;  all  the  expres- 
sions of  the  act  have  reference  to  that  ^ear,  and  so  must  the 
charges  imposed  by  it ;  for  it  could  not  with  certainty  be  antici- 
pated, that  there  would  be  the  same  charge  in  a  subsequent  year, 
or  any  authority  for  the  future,  to  affect  future  rents.  In  Denhy 
v.  Moare^  1  Sefw.  &  Bam.  123,  the  tenant  having  paid  rent  for 
a  long  time,  without  deducting  the  property-tax,  brought  an 
action  against  his  landlord  for  money  had  and  received ;  and  the 
court  held,  that  the  action  would  not  lie.  In  that  case,  the  act 
46  Geo.  3,  c.  61,  had  authorized  the  tenant  to  deduct  the  pro- 
perty-tax out  of  the  first  pajfment  of  rent  to  be  thereafter  made; 
and  the  deduction  not  hating  been  made,  the  court  considered 
the  payment  of  the  entire  rent  a  voluntary  payment,  made  with 
full  knowledge  of  the  right  to  exemption.  The  argument  used 
in  that  case,  that  if  it  had  been  the  mtention  of  the  legislature, 
that  a  tax  due  at  any  distance  of  time  might  be  deducted  from 
the  rent,  it  would  have  been  so  expressed  in  the  act,  is  equally 
t4>plicable  here.  The  legislature  has  used  no  such  expression ; 
and  if  the  deduction  can  be  made  for  more  than  the  current 
year,  where  is  the  line  to  be  drawn?  The  claim  for  a  return  of 
the  sum  paid  in  the  first  year,  stated  in  the  plea,  is  discharged 
\>j  the  statute  of  limitations.    If  the  law  were  otherwise,  it  would 
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subject  the  landlord  to  extreme  inconvenience.  For  if  he  were  a 
xnoGne  landlord,  he  might  pay  the  lord  paramount  his  rent  without 
any  deduction,  in  ignorance  that  the  tenant  paravail  had  paid  the 
tax,  and  could  not  afterwards  recover  back  any  of  the  money  so 
paid  to  the  lord  paramount.  The  plea  ^hen  is  ill,  inasmuch  as 
it  does  not  aver  that  the  defendant  had  received  notice  of  these 
several  payments,  and  also,  inasmuch  as  it  does  not  aver  that  he 
was  liable  to  make  them.  For  aught  that  appears  on  the  record, 
the  defendant  might  have  been  an  intermediate  lessor,  and  not 
liable  to  pay  the  tax.  The  plaintiff  has,  indeed,  said  that  he 
was  tenant  to  the  defendant  during  all  the  time  in  question ;  and 
such  he  possibly  may  have  been ;  but  it  does  not  therefore  follow 
that  the  defendant  was  the  person  liable  to  pay  the  tax.  In 
Sapsford  V.  Fletcher^  4  T.  R.  611  (which  case  was  very  distin- 
guishable from  the  present),  the  plaintiff  had  paid  the  ground- 
rent,  and  stated  in  his  plea,  that  the  defendant  held  the  house 
for  which  the  ground-rent  was  due,  as  tenant  to  the  duke  of 
Portland ;  so  that  the  rent  could  not  have  been  due  from  any 
other  person,  and  the  defendant  must  have  known  that  it  was 
unpaid.  The  mode  of  pleading  on  this  record  is  of  modern  date, 
and  cannot  be  traced  farther  back  than  the  case  of  Sapsford  v. 
Fletcher.  The  principle  ought  not  to  be  extended  farther  than 
it  there  is.  That  part  of*  the  present  plea,  which  relates  to  the 
paving-rates,  is  differently  framed ;  for  it  expressly  avers,  that 
the  defendant  is  liable  to  them  as  owner  of  the  house ;  and  in 
like  manner  it  ought  to  have  been  shown  in  what  character  he 
was  liable  to  the  land-tax. 

Hullock^  Serjt.,  in  support  of  the  plea.  A  party  who  resists 
a  claim  founded  on  equity  and  justice,  ought  to  show  some  posi- 
tive rule  of  law  in  his  favour.  It  is  admitted,  on  this  record, 
that  the  land-tax  and  paving-rates  had  been  paid  by  the  tenant, 
and  that  they  had  not  been  paid  by  the  landlord,  and  yet  it  is 
contended  that  the  landlord  ought  not  to  discharge  them.  The 
money  has  been  paid  by  the  tenant  to  prevent  a  distress ;  it  is 
not  necessary,  therefore,  that  the  plaintiff  should  aver  that  the 
land-tax  was  due  from  the  defendant ;  it  is  distinctly  averred, 
that  the  plaintiff  was  tenant,  and  if  the  defendant  had  been  an 
intermediate  landlord  and  not  liable,  he  might  have  replied  the 
fact.  It  has  been  urged,  that  the  plea  is  framed  in  different 
language,  where  it  spe^  of  the  paving-rates;  but  the  act,  which 
authorizes  the  tenant  to  deduct  from  his  rent  the  amount  of 
these  rates,  is  different  from  the  land-tax  act.  The  plea  pursues 
all  the  precedents,  whether  printed  or  manuscript ;  it  is  a  plea 
of  payment  and  not  of  set-off,  and,  in  all  material  points,  agrees 
with  the  plea  in  Sapsford  v.  Fletcher^  wherein  no  notice  is 
averred.  In  Taylor  v.  Zamira^  6  Taunt.  624,  the  plea  averred 
no  notice ;  and  as  the  landlord  was  liable  to  pay  the  land-tax, 
and  was  himself  bound  to  take  notice  of  the  time  when  it  was 
due,  it  could  not  be  necessary  to  aver  notice,  unless  there  is  a 
positive  decision  to  that  effect.  If  it  be  just,  that  the  allowance 
of  the  land-tax  should  be  made  in  one  year,  it  cannot  be  less 
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jast  that  it  should  be  made  in  any  other  year ;  and  the  unrayel* 
fing  of  accounts  can  occasion  no  very  great  inconvenience  be- 
tween landlord  and  tenant,  who  have  always  an  account  standing. 
The  case  of  Denhy  v.  Moore  turned  on  the  language  of  an  act 
of  parliament,  which  was  different  from  the  land-tax  act;  the 
property-tax  being  ordered,  by  46  G.  3,  to  be  deducted  out  of 
the  next  rent  that  should  thereafter  become  due.  It  is  true, 
that  Lord  Ellenborough,  C.  J.,  decided  that  case  on  the  ground 
that  the  payment  was  voluntary;  but  it  could  hardly  be  esteemed 
such,  when  the  sum  was  paid  under  the  dread  of  a  distress :  and 
the  rest  of  the  court  seem*  to  have  decided  the  case  on  the  ground, 
that  to  allow  the  sums  which  the  tenant  had  omitted  to  deduct, 
would  lead  to  a  direct  violation  and  frustration  of  the  act  of  par- 
liament. The  land-tax  act  has  not,  like  the  property-tax  act, 
any  clause  requiring  the  tenant  to  deduct  the  tax  out  of  the  next 
rent  thereafter  payable ;  and  is  so  different  in  its  language,  as  to 
warrant  altogether  a  different  decision.  Besides,  the  case  of 
Denhy  v.  Moore  might  be  sustained  on  the  ground  of  the  fraud 
upon  the  act,  without  at  all  affecting  the  aecision  in  the  case 
before  the  court. 

Taddy^  Serjt.,  in  reply,  observed,  that  for  aught  that  appeared 
on  the  record,  it  might  be  fairly  inferred,  that  the  justice  and 
equity  of  the  case  were  with  the  defendant.  From  the  fact  of 
the  tenant's  having  omitted  to  deduct  the  land-tax  and  paving- 
rates  out  of  his  rent  for  so  many  years,  it  might  faii-ly  be  pre- 
sumed, that  there  had  been  some  understanding,  that  the  tenant 
should  have  the  house  on  lower  terms,  on  condition  of  his  paying 
the  land-tax.  The  power  to  deduct  was  not  a  common  law  pri- 
vilege, but  conferred  by  statute;  and  if  a  party  would  take 
advantage  of  it,  he  ought,  at  least,  to  confine  himself  within  the 
bounds  of  the  authority,  which  enabled  him  to  make  such  de- 
duction ;  and  the  land-tax  act,  being  only  annual,  could  allow 
the  deduction  out  of  no  other  rent  than  that  of  the  current  year. 

Dallas,  C.  J.  This  is  an  action  of  replevin,  to  which  there  is 
an  avowry  for  rent  arrear.  The  plea  in  bar  states,  in  substance, 
a  payment  by  the  plaintiff,  of  the  land-tax  and  paving-rates  from 
the  year  1812,  to  the  time  of  the  distress,  and  the  amount  of  the 
several  payments  being  more  than  the  rent,  the  plaintiff  seeks,  in 
effect,  by  such  payments,  to  extinguish  the  rent  claimed.  It  seems 
admitted,  that  there  is  no  distinction  between  the  land-tax  and 
the  paving-rates,  and  I  shall  not  inquire  whether  this  be  payment 
or  set-off.  I  am  disposed  to  consider  it  pleaded  as  payment ;  but 
on  this  I  pronounce  no  opinion ;  if  a  set-off,  it  can  have  no  place  in 
replevin.  It  is  clear  that  the  landlord  was  liable  to  pay  this  land- 
tax,  and  that  the  tenant  has  paid  it ;  the  question  therefore  is. 
whether  the  tenant  should  not  have  deducted  it  at  the  time  when 
it  was  due,  or,  whether  he  can  set  up  the  amount  of  six  years 
land-tax  against  the  last  quarter's  rent.  The  land-tax  act  requires 
three  things :  First,  that  the  tenant  should  pay  the  tax;  secondly, 
that  he  should  deduct  it;  (and  he  is  not  only  allowed,  but  requiret' 
to  do  so),  thirdly,  that  the  landlord  should  allow  the  deduction^ 
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upon  the  receipt  of  the  residue  of  the  rent  By  the  common  cod« 
struction  of  these  \rords,  the  tenant  ought  to  deduct  the  tax  out 
of  each  payment,  and  the  landlord  ought  to  receive  the  residue. 
So  the  case  stands  on  the  words  of  the  statute.  But  how  is  the 
case  on  plain  reason  ?  Laws  are  adapted  to  common  cases  and  com- 
mon understandings,  but  to  go  on  for  six  years  in  silence,  and 
then  deduct  the  tax  for  so  long  a  period  out  of  one  quarter's  rent 
is  most  unusual :  the  inconirenience  of  such  a  construction  of  the 
act  is  manifest.  But  this  case  has  been  more  extenaiyely  argued, 
and  it  has  been  said,  that  whatever  be  the  true  construction  of  the 
statute,  this  is  a  case  of  money  paid  fbf  the  landlord,  which  he  is, 
without  any  referenoe  to  the  statute,  in  coascience  bound  to  allow. 
If  the  meaning  of  the  statute  be  clear,  then  the  questi<m,  whether 
the  landlord  be  or  be  not  bound  in  conscience  to  refund  this  mc- 
ney,  independently  of  the  statute,  is  perfiectly  immateriaL  But  is 
the  landlord,  in  point  of  conscience,  bound  to  allow  this  ?  How 
can  I  know  that  an  nndersfanding  has  not  existed  during  the  last 
six  years,  that  the  tenant  should  have  his  house  cheaper,  or  have 
a  longer  term,  in  consideration  of  his  not  deducting  the  land-tax  ? 
Such  a  presumption  is  raised  by  the  acquiescence  of  the  tenant 
in  this  payment  for  so  long  a  period.  The  plea  does  not  allege 
that  the  payment  of  the  tax  was  made  before  tiie  distress,  and  the 
landlord  might  have  every  reason  to  think,  that  tihe  tenant  would 
go  on  paying,  as  he  had  done  before.  I  cannot  say  that  this  is 
against  conscience.  The  case  does  not  resemble  that  of  Saps* 
jwA  V.  FietcheTy  which  was  the  deduction  of  only  a  single 
payment  for  ground-rent ;  but  it  involves  a  most  important  prixKU- 
ple  recognirod  by  the  cases  which  I  am  about  to  cite.  In  Brisbane 
V.  DacreSj  5  Taunt  143,  where  the  plaintiifT  sought  to  recover  mo- 
ney paid  under  a  usage  held  to  be  illegal,  thou^  there  was  a  difier« 
ence  of  opinion  in  the  Court,  Gibbs,  C.  J.,  and  two  other  justices, 
held  that  where  a Toluntary  payment  was  made  with  full  knowledge 
of  the  facts,  the  money  could  not  be  recovered.  Here,  in  the  words 
of  that  jud^e,  with  full  knowledge  of  the  facts,  and  that  he  was  enti- 
tled to  retain  this  money  out  of  the  rent,  the  tenant  pays  the  full  rent 
and  the  transaction  is  closed.  The  language  of  Gibbs,  C.J.,  applies 
also  to  this  case,  on  the  broad  ground  of  conscience  and  conveni- 
ence :  "  He  who  receives  the  money  has  a  right  to  con»der  it  his 
without  dispute :  He  spends  it  in  confidence  that  it  is  his ;  and  it 
would  be  most  mischievous  and  unjust,  if  he  who  has  acquiesced 
in  the  right  by  such  voluntary  payment,  should  be  at  liberty,  at 
any  time  withm  the  statute  of  limitations,  to  rip  up  the  matter  and 
recover  back  the  money.  He  who  has  received  it  is  not  in  the 
same  condition ;  he  has  spent  it  in  the  confidence  it  was  his,  and 
perhaps  has  no  means  of  repayment."  Sir  James  Mansfield,  C. 
J.,  said,  "  I  think  it  would  be  most  contrary  to  eequum  et  honumy 
if  the  party  were  obliged  to  repay  the  money  back.  For  see  how 
it  is !  If  the  sum  be  large,  it  probably  alters  the  habits  of  his  life, 
— he  increases  his  expenses :  he  has  spent  it  over  and  over  again, 
— perhaps  he  cannot  pay  it  at  all,  or  not  without  great  distress. 
Is  he  then,  five  years  and  eleven  months  afterwards,  to  be  called 
upon  to  repay  it?"    If  therefore  the  case  turns  on  the  broad 
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Sx)xmd  of  conscience,  diis  is  decisive.  But  iaitner,  I  think  that 
e  case  on  the  property-tax  act  is  decisive :  the  cases  are  exactly 
the  same,  excepting  that  in  the  language  of  one  act  the  party  is 
"  required,"  in  the  other  he  is  "  orderea"  to  deduct  the  tax ;  the 
Court  there  held  it  a  voluntary  payment.  Lord  Ellenborough 
flaid,  ^'I  go  on  its  being  a  voluntary  payment;  and  I  know  <^ 
no  principle  of  law  which  gives  a  right  to  reoover  back  money 
so  paidL"  Bayley,  J.,  said,  "  The  payment  was  made  at 
a  time,  when  it  was  in  the  tenant's  power  to  have  deducted 
the  sum  in  question.  He  must  have  known  that  he  had  a 
right  so  to  deduct  it:  knowing  this,  he  chooses  nevertheless 
to  make  this  payment.  Then,  that  is  a  voluntary  payment, 
which  he  cannot  recover  back  by  this  action."  1  Selw.  & 
Barn.  128.  It  is  not  necessary  for  us  to  enter  into  the 
other  ground  mentioned  by  Mr.  Justice  Bayley ;  one  is  suffi- 
cient, and  the  case  is  exactly  in  point,  and  correct  in  principle. 
I  am  therefore  of  opinion,  that  the  plaintiff  i9  not  entitled  to  have 
an  allowance  of  the  sum  he  has  claimed. 

Park,  J.  I  am  of  the  same  opinion ;  but  I  admit  that  at  first 
I  was  of  a  different  opinion,  and  I  believe  that  I  was  a  little  mis* 
led  by  lord  Kenyon's  doctrine.  On  consideration,  however,  I 
am  fully  satisfied.  I  wish  not  to  be  supposed  to  imply,  that  a 
set-off*  can  be  pleaded  in  replevin  (whkh  has  been  denied  ever 
ance  Ahsakm  v.  Knight,  Bull,  N.  P.  181,  Barnes,  450;  nor  1o 
throw  any  doubt  on  the  cases  of  Sapsford  v.  Fletcher ,  or  Taydor 
V.  Zamira  ;  but  this  must  be  considered  as  a  voluntary  payment, 
which  the  plaintiff*  has  no  right  to  recover  back.  The  first  ease 
on  this  subject  is  BUbit  v.  Lumky^  2  East,  469 ;  and  it  is  true^ 
that  in  Bmbmie  v.  Dacres,  it  is  said  that  that  ease  was  not  much 
argued ;  but  whoever  sees  who  the  counsel  was  that  argued  theft 
case,  (a  gentleman  who  never  abandoned  any  point  he  thought 
tenable,)  will  see  the  reason  of  what  he  did.  He  was  asked  by 
the  court,  if  he  knew  of  any  case  where  a  voluntary  payment, 
made  with  full  knowledge,  had  been  recovered  back.  Then 
came  Brisbane  and  Dacres  in  this  court,  and  lastly,  Denby  v.  Moore; 
that  was  a  case  on  the  property-tax  act ;  but  Hie  effect  of  the  two 
acts  must  be  the  same.  In  Denby  v.  Moore  several  of  the  judges 
allude  to  the  possibility  of  a  fraud  on  the  act  ;,but  they  all  concur 
in  considering  the  payment  a  voluntary  payment.  It  struck  me 
as  very  probable  in  the  present  case  that  from  the  tenant's  long 
acquiescence  of  six  years,  there  might  have  been  an  agreement 
that  he  should  have  the  house  at  a  lower  rate,  in  consideration  of 
his  not  deducting  the  land-tax.  I  am  therefore  clearly  of  opinion 
that  the  demurrer  is  well-founded. 

BuRROUGH,  J.  The  plea  in  bar  is  bad;  it  is,  in  truth,  a  plea  of 
set-off*,  and  no  other.  The  language  used  is.  That  the  amount  of 
the  whole  exceeds  the  amount  of  the  rent  demanded,  which  is 
the  comnoon  language  of  a  plea  of  set-off*.  I  should  not  have  said 
thus  much,  but  mr  the  purpose  of  protesting  against  a  plea  of  set- 
oSio  replevin,  which  is  clearly  illegal. 
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Richardson,  J.  I  am  of  opinion,  that  the  plaintiff  cannot  by 
his  plea  in  bar  in  this  action,  which  is  replevin,  avail  himself  of 
those  sums  in  discharge  of  the  rent,  after  this  long  period.  How 
does  the  matter  stand?  The  tenant  having  paid  the  landlord's 
taxes  for  any  given  year,  is  supposed  to  have  p^id  so  much  of  the 
rent  then  due.  Having  paid  21,  ds.  6rf.  in  1812,  he  ought  then  to 
have  deducted  it ;  for  upon  this  record,  he  must  say  that  all  the 
rent  is  paid.  He  ought  to  have  made  his  stand  in  the  first  year ; 
but  with  his  eyes  open,  he  paid  the  whole  rent,  and  therefore  paid 
21.  bs,  6d.  too  much  ;  and  a  person  who  makes  a  voluntary  pay- 
ment, with  full  knowledge  of  the  circumstance,  cannot  recover  it 
back.  So  is  Denby  v.  Moore,  The  attempt  now  to  deduct  it, 
is  an  attempt  to  recover  it  back ;  for  when  the  law  says  that  a 
man  cannot  recover  it,  it  means  that  he  cannot  have  the  benefit  of 
it.  This  is  clearly  a  voluntary  payment ;  and,  on  this  ground,  the 
decision  does  not  trench  on  Sapsford  v.  Fletcher  or  Taylor  v. 
Zamira,  where  the  gum  in  dispute  was  deducted  out  of  the  next 
rent  payable.  What  might  have  been  the  real  circumstances  of 
the  case  we  are  ignorant ;  but  it  is  sufficient  that  this  is  a  volun- 
tary payment.  Upon  this  principle,  it  appears  to  me  that  the 
words  of  the  property-tax  act,  and  the  land-tax  act,  do  not  differ 
materially.  The  words  "  first  payment,"  found  in  the  property- 
tax  act,  are  not  found  in  the  land-tax  act ;  but  the  tenant  is  fully 
entitled  to  deduct  the  tax  out  of  the  year's  rent,  and  ought  to  have 
done  so.  I  will  not  say  that,,  in  all  cases,  the  tenant  is  wholly 
excluded  firom  deducting  the  tax,  out  of  a  subsequent  year's  rent. 
It  is  possible,  that,  in  some  case  of  mistake,  he  might  be  entitled 
to  do  so  ;  but  clearly,  he  cannot  do  so  on  this  record.  It  is  suffi- 
cient to  say  that  the  plea  does  not  cover  the  whole  sum  claimed ; 
and  if  any  part  is  left  uncovered,  the  plea  in  bar  is  bad.  The 
judgment  must  therefore  be  for  the  avowant. 

Judgment  for  the  defendant. 


KNIGHT  u.  DORSEY.— p.  48. 

After  bail  put  in  and  justified,  and  a  subsequent  demand  of  plea,  and  time  allowed 
for  pleading,  it  is  too  late  to  move  to  enier  an  exonerctur  on  the  bail-piece,  on 
the  ground,  that  the  plaintiff  has  not  declared  on  the  cause  of  action,  which  he 
swore  to  in  his  affidavit  to  hold  the  defendant  to  bail. 

The  defendant  was  arrested,  on  the  27th  of  April,  under  an 
affidavit,  in  debt,  for  the  hire  of  a  vessel.  Bail  were  justified  on 
the  3d  of  May.  On  the  4th  a  declaration  was  delivered  in  aB- 
sumpsit  on  a  contract  to  hire  a  vessel,  and  a  breach  alleged  for 
not  hiring ;  it  contained  no  count  for  the  freight  or  hire  of  the 
vessel.  A  plea  was  demanded  on  the  fifth,  and  four  days  time 
to  plead  given. 

Copley,  Serjt.,  on  a  former  day,  had  obtained  a  rule  nui  to 
enter  an  exoneretur  on  the  bail-piece,  and  file  a  common  appear- 
ance for  the  defendant,  on  the  ground  of  a  variance  between  the 
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jaffidayit  to  hold  to  bail,  and  the  declaration.  The  declaration 
showed  tliat  the  action  was  not  brought  for  the  hire  of  a  vessel 
actually  employed,  which  was  the  cause  of  action  whereon  the 
defendant  was  held  to  bail,  but  to  recover  damages  for  the  breach 
of  contract,  in  not  employing  the  vessel  according  to  agreement. 

Lens^  Serjt.,  now  showed  cause,  and  contended,  that  the  de- 
fendant's application  came  too  late,  under  the  circumstances 
above  detailed.  He  cited  Chapman  v.  SnoWy  1  Bos.  &  Pull.  132, 
where  the  application  after  plea  demanded  was  held  to  be  too 
late,  though  no  time  for  pleading  had  been  asked  or  allowed ; 
and  D' Argent  v.  Vivanty  1  East,  330,  where  an  irregularity  in 
the  affidavit  to  hold  to  bail  was  held  to  be  waived  by  the  defend- 
ant's putting  in  bail. 

Copley y  in  support  of  the  rule.  The  defendant's  application 
is  made  as  early  as  possible :  the  plea  was  demanded  on  the 
5th,  counsel  were  to  be  consulted,  and  the  motion  was  made  on 
the  7th.  In  Chapman  v.  Snaw^  there  was  no  variance  between 
the  declaration  and  the  affidavit,  and  there  had  been  a  delay  of 
twelve  days. 

Per  Curiam.  The  defendant  is  too  late :  he  must  come  at  the 
earliest  moment.  Rule  discharged. 


RICHARDSON  v.  HALL.— p.  50. 

The  husband  is  not  liable  in  an  action  for  u»e  and  occupation  to  pay  for  the  en- 
joyment of  a  houae  by  bis  wife  dum  sola. 

Action  for  use  and  occupation  of  a  house  at  Margate,  from 
Lady-day,  1817,  to  Michaelmas,  in  the  same  year :  at  the  trial  be- 
fore Bayley,  J.,  (Maidstone  Spring  assizes,  1819,)  the  facts  appear- 
ed to  be  as  follow.  At  Michaelmas,  1814,  the  wife  of  the  de- 
fendant, previously  to  her  marriage,  had  taken  the  house  in  ques- 
tion, at  the  yearly  rent  of  20/.  She  continued  to  occupy  as  tenant 
from  year  to  year.  At  Lady-day,  1817,  she  paid  the  rent  then 
due,  and  at  the  same  time  gave  notice  that  she  should,  quit  at  the 
ensuing  Michaelmas.  On  the  8th  of  June,  1817,  she  married  the 
defendant,  and  left  the  house  in  question ;  but  her  servant  remain- 
ed in  it  a  short  time  after  the  marriage.  A  verdict  was  taken  for 
the  plaintiff  with  10/.  damages  ;  the  defendant  having  leave  to 
apply  to  enter  a  nonsuit,  on  the  ground  that  the  defendant's  wife 
ought  to  have  been  joined  in  the  action.     Accordingly, 

Copley y  Serjt.,  on  a  former  day  having  obtained  a  rule  nisi  to 
this  effect. 

Lens,  Serjt.,  now  showed  cause  a^inst  it.  When  the  objection 
was  urged  at  the  trial,  the  learned  judge  who  presided  thought 
the  defendant  was  liable  in  respect  of  pnvity  of  estate,  and,  if  so, 
he  ought  to  be  sued  alone.  The  rule  is  that  wherever  a  debt  will 
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survive  for  or  against  the  wife,  she  may  sue  or  be  sued  jointly 
with  her  husband ;  and  for  debts  or  engagements  which  the  wite 
has  fully  and  clearly  incurred  before  her  marriage,  she  is  certain- 
ly liable  after  hier  husband's  death.  But,  in  the  present  case,  the 
wife  was  never  liable  before  marriage :  the  promise  to  pay  rent 
was  connected  with  the  occupation  of  the  house,  and  nothing  could 
be  due  till  the  Michaelmas  after  her  marriage ;  when  that  period 
arrived,  her  husband  was  the  only  person  answerable.  If,  there- 
fore, the  case  rests  on  principle  alone,  the  action  is  rightly  con- 
ceived. The  rent  not  having  become  due  before  the  marriage, 
the  wife  was  never  liable  dum  sola :  there  being  no  cause  of  action 
till  after  the  marriage,  the  wife  could  not  have  been  charged  if 
she  had  survived  her  husband ;  and  he  alone  was  liable.  But 
there  is  an  express  authority  on  the  point.  Comyn,  C.  B.,  has  laid 
it,  Com.  Dig.,  Baron  and  Feme,  Y.,  down,  that  for  rent  accruing 
due  after  coverture  on  a  lease  made  to  the  wife  dum  soIqj  the 
husband  shall  be  sued  alone.  [Richardson,  J.  There  is  a  dif- 
ficulty from  which  your  argument  does  not  relieve  us.  This 
is  an  action  for  use  and  occupation  by  the  husband.  How  do  you 
call  the  occupation  of  the  feme  before  marriage  the  occupation  of 
the  husband,  or  an  occupation  at  his  request,  as  it  is  stated  to  be 
in  the  declaration  ?  Have  you  considered  how  the  cases  of  Mit- 
ckinson  v.  Hewson^  7  T.  K.  348 ;  Dnie  v.  Thorn,  Aleyn,  72 ; 
and  JVdish  v.  Tatlock,  2  H.  Bl.  320,  bear  on  this  part  of  the  sub- 
ject ?]  In  JVdish  v.  Tatlocky  it  was  held  that  an  action  could  not 
be  maintained  against  the  assignees  of  a  bankrupt,  for  occupation 
of  premises  by  the  bankrupt,  unless  his  occupation  was  at  the  as- 
signees' request,  or  they  had  adopted  his  occupation.  But  as- 
signees are  not  liable  at  all  in  their  own  character ;  they  are  liable 
only  for  their  own  occupation,  or  that  which  they  have  adopted ; 
whereas  a  husband,  by  the  veiy  act  of  marriage,  becomes  answer- 
able for  all  the  contracts  entered  into  by  his  wife  dum  sola,  and 
remaining  unsettled  at  the  time  of  the  marriage.  In  Drue  v. 
Thorn,  and  Mitchinson  v.  Hewson,  the  debt  was  complete  and 
perfect  in  the  wife  before  marriage,  and  would  have  remained  a 
charge  against  her  had  she  survived  her  husband.  Here  the  wife 
was  married  in  June,  and  there  was  no  debt  due  till  Michaelmas. 
[BuRRouGH,  J.  In  order  even  to  raise  the  question,  whether  the 
husband  could  be  liable  for  the  occupation  of  his  wife  dum  sola, 
the  plaintiff,  in  his  declaration,  ought  to  have  stated  the  fact  that 
the  wife  occupied  dum  sola,  and  the  husband  after  marriage; 
whereas  the  plaintiff  has  stated  that  the  husband  occupied  dunng 
a  period  in  which  he  had  nothing  to  do  with  the  premises.]  His 
marriage  makes  him  liable  to  all  claims  on  his  wife,  in  respect  of 
her  contracts  dum  sola ;  and  if  the  test  were,  that  the  actual  occu- 
pation must  always  be  proved  to  correspond  with  the  allegation, 
even  a  joint  action  against  the  husband  and  wife  would  not  lie ; 
for  where  the  wife  had  occupied  during  part  of  the  time,  and  the 
husband  during  the  remainder,  there  could  be  ho  joint  occupation 
for  the  whole  time.  There  must,  indeed,  be  some  occupation  to 
make  the  husband  liable  in  law ;  but  the  occupation  of  the  wife 
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dum  sola  is  sufficient.  The  contract  is  made  and  in  progress,  and 
when  the  rent  is  due,  tlie  husband  becomes  liable.  The  rent  can* 
not  be  apportioned  :  it  cannot  be  due,  in  one  right,  up  to  the  mar- 
riage, and  in  another  afterwards.  Besides,  the  occupation  is  a 
secondary  object ;  for  where  a  house  was  burnt  down,  and  there 
could  be  no  occupation,  yet  the  party  was  held  liable.  Baker  v. 
Holtpzaffel^  4  Taunt.  45. 

Copley  and  Toddy ^  Serjts.,  in  support  of  the  rule,  contended 
Jiat  the  occupation  was  a  consideration  of  primary  importance. 
Where  a  house  is  burnt  down,  the  tenant  remains  liable  in  respect 
of  the  land.  The  declaration  in  the  present  instance  is  for  the  oc* 
cupation  of  the  husband,  and  at  bis  special  instance  and  request ; 
but  the  facts  are  not  so,  and  there  was  no  request  by  the  husband 
for  the  previous  occupation  of  his  wife  dum  sola.  That  was  not 
an  occupation  by  him  or  at  bis  instance.  Wherever  there  is  a 
contract  by  the  wife  before  marriage,  and  an  action  is  brought  af- 
ter the  marriage  on  that  contract,  the  wife  must  be  joined ;  for  it 
does  not  otherwise  appear  how  the  husband  becomes  chargeable, 
and  he  may  have  no  other  notice  of  the  debt.  It  is  clear  from  the 
case  of  Mcdsh  v.  Tatlocky  that  the  occupation  alleged  must  be 
proved ;  and  if  a  party  be  sued  for  the  occupation  of  another,  it 
must  be  shown  that  such  occupation  was  at  the  defendant's  re- 
quest. The  cases  with  respect  to  the  joinder  of  husband  and  wife 
are  indeed  in  some  confusion,  and  the  rules,  that,  where  the  char- 
ges to  which  the  wife  is  liable  duTU  sola  survive  to  her  after  the 
husband's  death,  husband  and  wife  must  be  sued  jointly ;  and  that 
where  they  are  sued  jointly,  the  charge  survives,  do  not  much  as- 
sist ;  for  there  are  many  cases  in  which  they  may  join  or  be  join- 
•d,  or  not,  with  equal  propriety.  The  aufliority  cited  from  Co- 
royn  only  proves  that  a  husband  can  be  sued  for  rent  on  a  lease  to 
the  wife  dum  sola,  where  the  whole  rent  has  accrued  since  mar- 
riage. But  that  is  a  case  where  debt  is  brought  for  rent  arrear. 
Debt  for  rent  lies  either  in  respect  of  a  contract  or  of  the  occupa- 
tion, but  an  action  for  use  and  occupation  lies  for  the  occupation 
only,  and  the  words  of  the  statute,  11  G.  2,  c.  19,  s.  14,  are  strong 
to  this  effect ;  it  therefore  becomes  material  to  ascertain  what  was 
held  and  enjoyed,  and  at  whose  request.  But  here  was  no  request 
by  the  husband  for  the  occupation  previous  to  marriage,  and  it  is 
admitted  the  rent  cannot  be  apportioned. 

Dallas,  C.  J.  We  think  that  in  this  case  the  husband  is  not 
liable  in  this  form  of  action,  without  inquiring  whether  he  would 
be  liable  in  an  action  of  a  different  description.  This  is  an  ac- 
tion given  by  the  statute  for  use  and  occupation.  The  use  and 
occupation  is  made  the  measure  of  the  damages,  and  the  plaintiff 
can  only  recover  to  the  extent  of  the  occupation  proved.  What 
are  the  facts  here  ?  The  demise  was  made  to  the  wife  at  her  in- 
stance and  request  before  marriage :  a  great  part  of  the  occupa- 
tion was  by  the  wife  before  marriage,  at  her  instance  and  request, 
and  not  at  the  instance  of  the  husband.  In  JSTaish  v.  Tatlock  the 
words  "  special  instance  and  request"  were  held  to  be  words  of 
substance  and  not  of  form.     I  admit  the  distinction  made  by  my 
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brother  ie/w  between  the  nature  of  the  assignees'  liability  and 
that  of  the  husband ;  namely,  that  the  assignees  cannot  be  liable 
without  express  occupation  or  request,  whereas  the  husband,  by 
operation  of  law,  contracts  the  liability  of  his  wife  without  any 
express  promise.  But  this,  though  a  distinction  in  fact,  is  not  in 
this  case  a  distinction  in  principle.  The  words  of  the  judgment 
in  JVflwA  V.  Tatlock  are,  "  What  is  given  by  this  statute  ?  A  rea- 
sonable satisfaction  for  the  use  and  occupation  is  the  thing  intend- 
ed to  be  given ;  the  form  of  action  marked  out  (being  enlarged  by 
a  necessary  construction,  so  as  to  be  allowed  to  be  maintained 
without  an  express  promise)  is  the  proper  form  in  which  such  rea- 
sonable satisfaction  is  to  be  received ;  but  the  reasonable  satisfac- 
tion, which  in  its  own  nature  must  apply  to  something  specific, 
by  which  it  can  be  estimated,  being  here  given  for  use  and  occu- 
pation, and  for  nothing  else,  it  is  a  remedy,  which  in  its  own  na- 
ture is  not  co-extensive  with  a  contract  for  rent,  nor  does  it  seem 
to  have  been  within  the  scope  and  purview  of  the  act,  to  make 
this  remedy  co-extensive  with  all  the  remedies  for  the  recovery  of 
rents  claimed  to  be  due  by  the  mere  force  of  the  contract  for  rent 
The  statute  meant  to  provide  an  easy  remedy  in  the  simple  case 
of  actual  occupation,  leaving  other  more  complicated  cases  to  their 
ordinary  remedy.  In  the  case  now  under  consideration,  the  plain- 
tiff must  be  left  to  such  other  remedy  as  she  may  be  advised  to 
pursue :  she  cannot  recover  in  an  action  for  use  and  occupation, 
without  proof  of  the  use  and  occupation  alleged;  and  if  she  can 
recover  at  all  in  this  form  of  action,  against  one  man  for  use  and 
occupation  by  another  (as  to  which  we  give  no  opinion)  it  must 
be  upon  the  ground  of  that  occupation  having  been  permitted  at 
his  request,  and  that  request  must  be  proved."  Here,  the  for- 
mer part  of  the  occupation  is  by  the  wue  alone,  and  not  by  the 
husband ;  no  request  by  the  husband  ?»  shown  ;  and  therefore  that 
which  is  alleged  has  not  been  proved,  and  the  plaintiff  is  not  en- 
titled to  recover. 

Park,  J.  I  am  of  the  same  opinion.  In  the  case  of  the  house 
burnt  down,  there  was  still  an  occupation  of  the  land ;  and  the 
argument  that  there  can  be  no  apportionment  of  the  rent  tells  for 
the  defendant. 

BuRRouGH,  J.  There  was  no  occupation  by  the  husband  for 
the  former  part  of  the  half  year,  in  fact  or  in  law.  It  is  true  that 
the  contracts  of  the  wife  are  charged  on  the  husband  by  the  act 
of  marriage,  but  the  rent  to  Michaelmas  was  an  entire  thin^,  and 
unless  the  whole  became  due,  part  could  not.  The  special  in- 
stance and  request  is  material,  according  to  the  subject-matter, 
and,  as  was  held  in  JVatsA  v.  Tatlock^  it  must  be  proved  here,  but 
it  cannot  apply  to  a  time  at  which  the  husband  had  no  right  and 
no  enjoyment.  The  declaration  here  being  framed  as  in  an  ordi- 
nary case  of  use  and  occupation,  and  not  specially,  the  plaintiff 
cannot  recover.  If  an  action  of  debt  had  been  brought,  the  de- 
claration might  have  stated  in  a  plain  way  the  facts  of  the  case, 
and  the  plaintiff  might  have  recovered.     In  this  action  he  cannot 
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Richardson,  J.  I  am  of  opinion  that  this  action  for  use  and 
occupation  cannot  be  maintained.  J\^aish  v.  Tatlock  is  an  ex- 
press authority  to  show,  that  the  remedy  by  action  of  use  and  oc- 
cupation is  not  co-extensive  with  the  action  of  debt  for  rent.  The 
fefiect  of  that  decision  is,  that  the  statute  gives  a  collateral  remedy, 
or  the  actual  holding  in  cases  where  it  might  be  difficult  to  sus- 
tain the  action  of  debt.  In  the  present  case,  the  actual  occupa- 
tion of  the  defendant  was  only  from  the  8th  of  June  till  the  end 
of  the  half  year,  therefore  there  was  no  occupation,  as  alleged, 
for  the  previous  time.  If  on  the  8th  of  June  the  wife  had  sold 
her  interest,  no  action  could  lie  against  the  vendee  for  her  occu- 
pation ;  he  would  have  been  a  stranger,  and  the  husband  was 
equally  a  stranger  to  her  occupation.  My  brother  Lens  distin- 
guishes this  case  from  that  of  ffcdsh  v.  Tatlock^  because  the  hus- 
band is  liable  by  operation  of  law  for  his  wife's  contracts,  while 
the  assignees  of  a  bankrupt  are  only  chargeable  in  their  own  cha- 
racter. It  is  true  that,  generally  speaking,  for  contracts  entered 
into  by  the  wife  dum  soUy  the  husband  is  jointly  liable,  but  the 
occupation  in  this  case  was  the  same  as  if  it  had  been  by  a  stran- 
;er.     No  injustice  is  done  by  this  decision,  for  the  plaintiff  may 

id  some  other  remedy. 

Rule  discharged. 


WILSON  V.  WELLER  and  Another.— p.  57. 

Where  the  Btatute  of  labourers  gives  a  magistrate  jurisdiction  to  examine  upon  oath 
any  servant,  &c.  and  to  make  order  for  payment  of  wages,  to  such  servant,  and 
a  magistrate,  in  his  adjudication  on  this  act,  avers  a  complaint  made  on  oath, 
and  an  examination  on  oath,  it  is  not  competent  in  replevin  for  taking  the  plain- 
tiff's goods,  for  the  plaintiff  to  plead  in  bar  of  a  cognizance  made  under  a 
warrant  of  distress  and  sale  founded  on  that  adjudication,  that  the  servant  did  not 
duly  make  oath  before  the  magistrate  that  the  sum  claimed  was  justly  due  tu  him 
for  wages. 

3.  Nor  can  he  plead  that  the  sum  claimed  was  not  due. 

Where  a  magistrate  has  competent  jurisdiction,  and  adjudges,  and  on  refusal  to  pay 
issues  a  warrant  of  distress  and  sale,  the  goods  taken  under  it  are  not  reple- 
visable.     Dictum  per  Richardson,  J. 

Replbvin.  The  defendants  made  cognisance  as  bailiffs  of  H. 
Hopkins,  Esq.,  a  justice  of  the  peace  for  the  county  of  Sussex, 
and  said  that  at  the  time  when,  &c.,  John  Crosweller  was  a  la- 
bourer, and  at  the  time  of  his  making  his  complaint  in  the  cog- 
nisance mentioned,  there  was  due  to  him,  as  such  labourer,  from 
the  plaintiff,  a  sum  of  money  under  the  sum  of  52.,  to  wit,  81,  4«. 
for  wages  for  work  and  labour  done  by  the  said  J.  C.  for  the 
plaintiff;  that  thereupon  J.  C.  made  his  complaint  to  H.  Hop- 
kins, being  such  justice,  and  duly  made  oath  before  him  that  the 
plaintiff  had  refused  to  pay  to  him  J.  C.  the  said  sum  of  SL  4«. ; 
that  thereupon  the  said  justice  summoned  the  plaintiff  to  appear 
before  him  on  the  29th  of  September,  1817,  at  the  parish  of 
Brighthelmstone,  to  answer  that  complaint ;  that  the  plaintiff  did 
appear,  and  thereupon  the  said  J.  0.,  in  the  presence  and  hear- 
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ing  of  the  plaintiff,  did  duly  make  oath  and  swear  before  the  said 
justice,  that  the  said  SL  4«.  was  justly  due  to  him  the  said  J.  C, 
and  that  the  plaintiff  had  refused  to  pay  the  same,  and  that  the 
plaintiff  showed  no  just  cause  why  he  should  not  pay  the  same. 
Whereupon  the  said  justice  duly  made  his  order  in  writing  under 
his  hand  and  seal,  and  did  thereby  adjudge,  order,  and  determine, 
that  the  plaintiff  should  pay  to  the  said  J.  C.  the  said  sum  of 
SI,  48, y  which  appeared  to  the.  justice  to  he  just  and  reasonable 
to  be  paid  by  the  plaintiff  to  the  defendant,  as  and  for  his  wages 
and  expenses  as  aforesaid,  of  which  order  the  plaintiff  had  due 
notice ;  that  a  demand  of  that  sum  was  made  from  the  plaintiff, 
but  that  he  did  not  pay  the  same,  whereupon  the  said  justice,  on 
the  20th  of  November  in  the  same  year,  duly  made  and  issued 
his  warrant  in  writing,  under  his  hand  and  seal,  directed  to  the 
constable  of  the  hundred  of  Whalesbone  and  his  headborough, 
whereby,  after  reciting  the  complaint,  summons,  hearing,  adju- 
dication, order,  notice,  demand,  and  non-payment,  he  commanded 
the  said  constable  and  headborough  to  make  distress  of  the  goods 
and  chattels  of  the  plaintiff,  and  if  within  the  space  of  three 
days  next  after  such  distress  by  them  made,  the  sura  of  3?.  4«., 
together  with  charges  for  taking  and  keeping  the  distress,  should 
not  be  paid,  that  then  the  constable  and  headborough  should  sell 
the  said  goods  and  chattels,  and  out  of  the  money  arising  by  the 
sale  thereof  should  pay  the  sum  of  3Z.  4«.  to  the  said  J.  C,  re- 
turning the  overplus,  &c.,  to  the  plaintiff.  The  defendants  then 
stated  that  they,  being  constable  and  headborough,  did  distrain 
and  sell  the  goods ;  wherefore,  &c.  To  this  cognisance  the  plain- 
tiff pleaded  in  bar  (with  a  protestation  in  each  plea,  that  J.  C. 
was  not  a  labourer),  first,  that  there  was  not  due  to  J.  C,  as 
such  labourer,  the  sum  of  3?.  4«.  for  wages  for  work  and  labour 
done  by  him  in  the  service  of  the  plaintiff.  Secondly,  that  J.  C. 
did  not  on  the  29th  of  September,  1817,  duly  make  oath  and 
swear  before  the  said  justice,  that  the  said  sum  of  SL  4«.  was 
justly  due  to  J.  C.  for  wages  for  work  and  labour  done  by  him 
in  the  service  of  the  plaintiff.  To  these  pleas  there  was  a  de- 
murrer and  joinder. 

Taddy^  Serjt.,  in  support  of  the  demurrer.  The  defendants  are 
entitled  to  the  judgment  of  the  Court  upon  two  grounds ;  first,  be- 
cause this  is  not  the  subject  of  replevin.  Secondly,  because  the 
determination  of  a  magistrate  on  this  subject  is  final  and  conclusive. 
As  to  the  first  point,  it  is  clear,  that  if  the  goods  were  taken  by 
virtue  of  the  judgment  of  a  court  of  competent  jurisdiction,  this 
action  does  not  lie.  In  the  Ki'^^g  v.  Monl^house,  Str.  1184,  the  Court 
granted  an  attachment  against  the  under-sheriff,  for  granting  a 
replevin  of  goods  distrained  on  a  conviction  for  deer-stealing,  on  the 
ground  that  the  conviction  was  conclusive,  and  its  legality  not  to 
be  questioned  in  a  replevin ;  and  if  this  holds  upon  a  conviction  for 
deer-stealing,  so  will  it  hold  in  this  case,  which- is  the  case  of  a 
conviction  on  the  statute  of  labourers.(a)  The  case  is  therefore 
reduced  to  this  question,  viz.  whether  or  no  the  justice  had  jurisdio- 

(a)  20  G.  2,  0.  19. 
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tion.  It  will  be  contended,  on  the  other  side,  that  the  oath  of 
the  party  is  essential  to  the  jurisdiction ;  but  the  whole  of  the 
different  provisions  of  the  statute  (a)  disaffirm  this  proposition. 
The  statutes  5  Eliz.  c.  4,  s.  11,  and  1  Jac.  1,  c.  6,  s.  3,  were  the 
parents  of  this  statute,  and  no  oath  is  necessary  under  them. 
Where  the  oath  is  introduced  as  essential  to  the  jurisdiction, 
the  statutes  are  express  on  the  subject.  If,  then,  a  court  has 
jurisdiction  of  the  cause,  and  proceeds  inverso  ardine,  or  er- 
roneously, no  action  lies  against  the  party  who  sues,  or  the  officer 
who  executes  the  process ;  but  where  the  Court  has  no  juris- 
diction of  the  cause,  there  the  whole  proceeding  is  coram  non 
judicey  and  an  action  lies ;  as,  if  the  Court  of  Common  Fleas 
holds  plea  in  an  appeal  of  death,  robbery,  or  any  other  appeal, 
and  the  defendant  is  attainted,  it  is  coram  non  judice  ;  but  if  the 
Court  of  Common  Pleas  in  a  plea  of  debt  awards  a  capias  against 
a  Duke,  Earl,  &c.,  which  by  the  law  doth  not  lie  against  them, 
and  that  appears  in  the  writ  itself;  and  if  the  sheriff  arrests  them 
by  force  of  the  capias^  though  the  writ  be  against  law,  notwith- 
standing, inasmuch  as  the  Court  has  jurisdiction  of  the  cause, 
the  sheriff  is  excused.  (6)  The  statute  5  Eliz.  had  first  passed, 
but  that  being  pregnant  with  inconvenience,  this  statute  enacted, 
^'  That  all  complaints,  differences,  and  disputes  which  shall  happen 
or  arise  between  masters  or  mistresses  and  servants  in  husbandry, 
who  shall  be  hired  for  one  year  or  longer,  or  which  shall  happen 
or  arise  between  masters  or  mistresses  and  artificers,  &c.,  and 
other  labourers  employed  for  any  certain  time,  or  in  any  other 
manner,  shall  be  heard  and  determined  by  one  or  more  justice 
or  justices  of  the  peace  of  the  county,  &c.,  where  such  master  or 
mistress  shall  inhabit,  although  no  rate  or  assessment  of  wages 
has  been  made  that  year  by  the  justices  of  the  peace  of  the  shire, 
riding,  or  liberty,  or  by  the  mayor,  bailiffs,  or  other  head  officer, 
where  such  complaint  shall  he  made,  or  where  such  differences 
or  disputes  shall  arise,  which  sa.id  justice  or  justices  is  and  are 
hereby  empowered  to  examine  upon  oath  any  such  servant,  arti- 
ficer, &c.,  touching  any  such  complaint,  difference,  or  dispute ;  and 
to  make  such  order  for  payment  of  so  much  wages  to  such  servant, 
artificer,  &c.,  as  to  such  justice  or  justices  snail  seem  just  and 
reasonable,  provided  that  the  sum  in  question  do  not  exceed  10{. 
with  regard  to  any  servant,  nor  5Z.  with  regard  to  any  artificer, 
&c. ;  and  in  case  of  refusal  or  non-payment  of  any  sums  so  or* 
dcred,  by  the  space  of  one-and-twenty  days  next  after  such  de- 
termination, such  justice  and  justices  shall  and  may  issue  forth 
his  and  their  warrant  to  levy  the  same  by  distress  and  sale  of 
the  goods  and  chattels  of  such  master  or  mistress,  or  person  em- 
ploying such  artificer,  &c.,  rendering  the  overplus  to  the  owners, 
after  payment  of  the  charges  of  such  distress  and  8ale.**(<?)  T^® 
statute  only  recommends  the  magistrate  to  examine  on  oath,  but 
does  not  make  it  an  indispensable  condition ;  and  if  he  has  juria- 

(a)  20  G.  2  e.  19.  (6)  10  Co.  76  a,  case  of  the  MurshalBo*. 

(c^20  G.  2,  c.  19,   a.  1. 
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diction,  then,  according  to  Rez  v.  3fonhhou%e^  the  proceeding  is 
conclusive.  If  so,  this  distress  and  sale  given  by  the  statute  is 
not  subject  to  replevin,  but  is  in  the  nature  of  a  statutory  exe- 
cution. Goods  are  only  replevisable  where  they  are  taken  by 
way  of  (a)  distress.  Replevin  is  a  remedy  grounded  upon  a 
distress,  being  a  re-deliverance  to  the  first  possessor  of  the  thing 
distrained,  on  security  given  by  him  to  try  the  right,  and  to  re- 
deliver the  distress  if  judgment  shall  be  against  (6)  him.  But 
the  present  is  a  case  of  execution  directed  to  be  levied  by  distress 
and  sale,  and  therefore  judgment  pro  retomo  hahendo  cannot  be 
awarded.  The  sale  shows  that  this  process  is  in  the  nature  of  an 
execution.  Instruments  of  husbandry,  and  other  things  exempt 
from  distress  at  the  common  law,  are  not  exempt  from  distress  for 
a  poor-rate,  ((?)  which  like  the  present  is  virtually  an  execution. 

Onslow^  Serjt.,  in  support  of  the  pleas.  The  defendants, 
feeling  that  the  oath  has  not  been  properly  made,  endeavour  to 
erect  a  jurisdiction  unknown  to  the  common  law,  and  attempt  to 
establish  this  monstrous  proposition,  that  a  magistrate  can  exa- 
mine otherwise  than  on  oath.  Here  two  oaths  were  necessary, 
the  one,  without  which  the  summons  could  not  be  executed,  the 
other,  without  which  the  complaint  could  not  be  heard  by  the 
magistrate.  Replevin,  it  is  said,  will  not  lie  here,  and  Rex  v. 
Monkhouse  is  cited  in  support  of  this  principle ;  but  that  case 
has  been  overruled  by  Milward  v.  Caffiny2  Bl.  1330.  Fletcher 
V.  WilkinSj  6  East,  283,  is  very  strong  in  favour  of  the  plaintiff, 
and  the  whole  tenor  of  that  case  tends  to  shake  the  arguments 
of  the  defendant.  It  is  urged  on  the  other  side,  that  here  is  a 
provision  for  distress  and  sale,  and  that  if  the  goods  are  sold« 
there  can  be  no  judgment  for  a  return ;  but  it  is  the  frequent 
practice  for  juries  to  find  the  value  of  the  goods  replevied,  and 
for  the  Court  to  award  that  value  instead  of  a  return  of  the 
pledge.  The  cognisance  is  bad  in  the  material  part,  for  no  war- 
rant of  distress  can  issue  till  twenty-one  days  have  elapsed  after 
the  demand,  and  then  only  in  case  of  refusal ;  but  by  the  plead- 
ings it  does  not  appear,  either  by  reference,  or  express  averment, 
that  the  defendants  waited  twenty-one  days :  every  date  is  laid 
under  a  scilicet  [Burrough,  J.  There  are  more  than  twenty- 
one  days  between  the  29th  day  of  September,  on  which  the  ad- 
judication is  averred  to  have  been  made,  and  the  21st  of  Novem- 
ber, on  which  day  the  warrant  of  distress  is  averred  to  have  been 
issued,  and  the  Court  is  not  to  intend  that  all  this  is  bad.]  The 
Court  will  not  hold  that  this  statute  intended  to  create  a  juris- 
diction not  upon  oath.   He  also  cited  Fenton  v.  Boyle^  2  N.  R.  399. 

Toddy ^  in  reply,  said,  that  his  argument  was  founded  on  the 
ground,  that  the  oath  first  mentioned  in  the  statute,  and  which 
is  not  the  oath  first  mentioned  in  these  pleadings,  is  not  necessary 
to  give  the  magistrate  jurisdiction.  He  contended  that  the  law 
as  laid  down  in  Rex  v.  MonWiou%e  had   not  been  impeached. 

(a)  Co.  Litt.  146  6.         (6)  Bull.  N.  P.  63.  (c)  8  Salk.  136^4. 
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Here  a  judgment  is  exercised  by  the  magistrate,  whose  office  is 
not  merely  ministerial. 

Dallas,  C.  J.  I  think  there  is  no  doubt  in  this  case.  The 
question  is,  whether  the  magistrate  has  jurisdiction,  and  he  has 
jurisdiction,  on  complaint  made  to  him  on  oath,  to  inquire 
whether  a  servant  has  wages  due  to  him  from  his  master.  The 
magistrate  has  exercised  that  jurisdiction  which  the  statute  has 
given  him.  This  case  is  quite  diiFerent  from  the  case  of  Milward 
V.  Caffin,  There  the  premises  were  not  in  the  occupation  of  the 
party,  and  therefore  the  overseers  of  the  poor  had  no  jurisdiction 
to  rate  him ;  nor,  consequently,  had  the  magistrate  any  juris- 
diction to  confirm  the  rates,  but  here  the  magistrate  has  a  juris- 
diction which  he  has  properly  exercised. 

BuRROUGH,  J.  In  Milward  v.  Caffin  the  overseers  of  a  parish 
rated  a  man  who  was  not  in  occupation.  They  had  no  authority 
to  rate  him.  All  that  the  justices  afterwards  did  could  not  make 
such  an  illegal  act  good. 

Park,  J.,  of  the  same  opinion. 

Richardson,  J.  It  is  clear  that  this  action  will  not  lie.  In 
Bacon's  Abridgment  (a)  it  is  said,  that  where  distrebs  and  sale 
are  given  by  act  of  parliament,  replevin  does  not  lie ;  but  at- 
tachment will  not  be  granted  against  the  under-sheriif  who  grants 
the  replevin.  It  might  as  well  be  said,  that  in  a  conviction  un- 
der the  game-laws  the  matter  could  be  ripped  open  again  upon 
the  allegation  that  the  examination  was  not  on  oath.  It  cannot 
be  in  all  cases  necessary  to  examine  the  parties  on  oath ;  as  for 
instance,  in  a  case  where  they  agree  on  the  statement  of  the 
facts. 

Judgment  for  the  defendants. 

(a)  Bac.  Abr.  6tli  edit,  toI.  6,  p.  58,  Eeplemn  (C),  Bradihaw't  case. 


FOWLER  V.  The  Inhabitants  of  the  Hundred  of  LONIN- 
BOROUGH.— p.  64. 

In  order  to  bring  an  action  against  the  hundred  on  the  stat.  9  G.  1,  c.  22,  the  notice 
required  by  the  statute  must  be  given  to  some  of  the  inhabitants  of  the  hun- 
dred before  the  plaintiff's  examination  on  oath  is  delivered  to  the  magistrate 

This  was  an  action  on  the  statute  of  9  G.  1,  c.  22,  to  recover 
damages  for  a  barn  that  had  been  set  on  fire  by  some  person  or 
persons  unknown.  At  the  trial  before  Bayley,  J.,  at  the  Maid- 
stone Spring  assizes,  1818,  it  appeared  that  the  plaintifi"s  exa- 
mination on  oath  had  been  delivered  in  to  a  magistrate  before 
the  notice  required  by  the  statute  had  been  given  to  two  inhabit- 
ants of  the  hundred.  An  objection  was  taken  to  this,  and  the 
jury  were  directed  to  find  a  verdict  for  the  plaintifi*,  with  leave 
for  the  defendant  to  move  to  set  it  aside  and  enter  a  nonsuit. 
Accordingly,  Vaughariy  Serjt.,  on  a  former  day  having  obtained 
a  rule  nisi^  on  the  ground  that  the  notice  required  by  the  statute 

VOL.  v.  64  2  U 
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to  be  given  to  two  inhabitants  of  the  hundred  ought  to  have  pre- 
ceded and  not  followed  the  examination  on  oath  delivered  in  to 
the  magistrate, 

Lens^  Serjt.,  now  showed  cause  against  the  rule.  Even  if  it 
should  be  thought  convenient  that  such  a  regulation  as  that  now 
contended  for  should  be  observed,  yet  there  were  no  words  in 
the  act  to  justify  such  a  construction.  No  person  shall  be  ena^ 
bled  to  recover  unless  he  shall,  within  two  days  after  the  damage 
or  injury  done  him,  give  notice  of  the  ofience  done  and  com- 
mitted, unto  some  of  the  inhabitants  of  some  town,  village,  or 
hamlet,  near  unto  the  place  where  such  fact  shall  be  committed, 
and  shall,  within  four  days  after  such  notice,  give  in  his  exami- 
nation upon  oath,  or  the  examination  upon  oath  of  his  servant 
or  servants,  that  had  the  care  of  his  house,  &c.,  before  any  jus- 
tice of  peace  of  the  county.(a)  All  that  is  required  is,  that 
there  should  be  notice  of  the  fact ;  but  as  the  party  aggrieve^ 
is  not  required  to  give  notice  of  the  name  of  the  magistrate  to 
whom  he  intends  to  deliver  his  examination,  nor  of  the  time 
when  he  is  to  deliver  it,  it  would  be  nugatory  to  insist  that  the 
notice  to  the  inhabitants  should  precede  the  making  of  the  depo- 
sition. The  notice  of  the  fact,  which  is  all  that  the  statute  re- 
quires, would  not  assist  the  inhabitants  in  ascertaining  what 
magistrate  was  to  receive  the  deposition,  or  the  time  at  which  he 
was  to  receive  it.  Even  if  the  inhabitants  should  learn  when 
and  where  this  would  take  place,  to  what  purpose  should  they 
attend  ?  The  party  is  simply  called  on  to  deliver  in  a  written 
deposition  on  oath ;  this  the  magistrate  is  bound  to  receive  with- 
out question,  and  his  office,  instead  of  being  judicial,  is  purely 
ministerial.  In  Thurteltv.  The  Inhabitants  of  the  Hundred  of 
Mutfordy  3  East,  400,  Lord  Ellenborough  said,  that  the 
word  examination  in  this  act  is  incorrectly  used,  and  that  a 
written  declaration  is  what  was  meant.  This  is  a  restrictive  act, 
and  the  Court  will  not  add  to  the  restriction  imposed  by  it : 
though  four  days  after  the  notice  are  allowed  for  making  the  de- 
claration, or  rather  deposition,  that  provision  is  only  directory, 
not  imperative ;  and  for  aught  that  appears  in  the  act,  the  depo- 
sition may  be  made  at  the  same  time  the  notice  is  given.  The 
present  motion  is,  in  effect,  an  attempt  to  engraft  a  legislative 
improvement  on  the  act,  if  it  could  be  deemed  an  improvement, 
that  the  inhabitants  should  attend  the  delivery  of  the  deposition. 
Were  this  to  be  the  effect  of  the  statute,  it  might  be  contended 
at  once,  that  it  would  be  much  better  to  have  the  whole  matter 
tried  before  the  justice. 

VaughaUy  Serjt.,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Dallas,  C.  J.  The  only  question  is,  not  what  the  act  ought 
to  have  said,  but  what  it  has  said.  It  has  said  that  the  party 
shall  within  two  days  after  the  offence  qommitted  give  notice  to 
some  of  the  inhabitants  of  the  hundred,  and  within  four  days 

(a)  9  a.  If  c  22,  B.  8. 
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after  such  notion  deliver  in  his  examination.     The  fact  is,  that 
in  this  case  the  delivery  of  the  examination  has  gone  before  the 
notice,  and  unless  we  can  construe  before  to  mean  after,  the  pro- 
vision of  the  act  has  not  been  complied  with. 
The  rest  of  the  Court  concurring,  the 

Rule  was  made  absolute. 


BUTLER  V.  BROWN.— p.  66. 

The  Btatute  43  G.  8,  c.  46,  s.  8,  for  allowing  costs  to  a  defendant,  in  case  of 
arrest  without  probable  cause,  does  not  extend  to  cases  where  a  defendant 
pays  money  into  court,  and  the  plaintiff  takes  it  out,  though  it  be  a  much 
smaller  sum  than  that  for  which  the  defendant  is  holden  to  bail. 

The  plaintiff  had  arrested  the  defendant  upon  an  affidavit  of 
debt  for  15^.  14«.  for  rent ;  the  defendant  paid  into  court  %L 
17«.  6d.,  which  the  plaintiff  took  out.  The  prothonotary,  in 
taxing  for  the  plaintiff  his  costs  of  suit,  allowed  him  therein  the 
costs  of  the  arrest ;  whereupon  LenSy  Serjt.,  oii  a  former  day, 
bad  obtained  a  rule  nisi^  on  the  statute  43  G.  3,  c.  46,  s.  3,  for 
reviewing  the  taxation,  disallowing  the  costs  of  the  plaintiff,  and 
for  taxing  the  defendant  his  costs,  on  the  authority  of  Laidlaw 
v.  Cockburn^  2  New  Rep.  76, 

VaughaTiy  Serjt.,  on  this  day  showed  cause  against  the  rule, 
citing  the  several  authorities  referred  to  in  the  ensuing  judg- 
ment. 

Dallas,  C.  J.  It  has  been  decided  in  five  cases  subsequent 
to  the  case  of  Laidlaw  v.  Cockburrtj  th(it  the  statute  is  not  ap- 
plicable to  the  present  circumstances. 

Fabk,  J.  *  A  case  of  £hn  v.  Molyneux^  which  is  not  in  print, 
waa  decided  in  this  Court  in  Trinity  Term,  1816.  And  it  ap- 
pears by  the  latter  part  of  the  report  of  the  case  of  Talbot  v. 
Hodson,  ante  VIJ.  251,  254,  S.  C.  8  Marsh,  530,  that  my^ 
!3rother  Best,  then  at  this  bar,  made  a  similar  application.  That 
the  sense  of  the  word  "recover**  in  the  statute  does  not  apply  to 
the  case  of  taking  money  out  of  court  which  is  paid  in  under  a 
rule,  is  also  decided  by  the  case  of  Clarke  v*  Fimer,  Hullock  on 
Costs,  2d  edit.  132,  last  edit.  136,  and  S.  C.  1  Smith's  Rep.  428, 
and  in  Linthwaite  v.  Billings^  2  Smith's  Rep.  667  :  in  the  for- 
mer of  which  Lord  Ellbnborough,  C.  J.,  held,  that  a  recovery 
must  mean  a  recovery  by  judgment.  And  Laweence,  J.,  there 
makes  a  very  important  observation,  that  the  rule  for  payment 
of  money  into  Court  is  always  obtained  on  payment  of  costs, 
and  that  it  is  therefore  incongruous  that  the  defendant  should 
afterwards  apply  to  discharge  himself  from  the  payment  of  costs. 

The  rest  of  the  Court  concurring,  the  rule  was 

Discharged. 
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HANNAFORD  and  ELIZABETH  his  Wife,  Plaintiffs; 
PEARCE,  Deforciant.— p.  68. 

The  Court  allowed  the  warranty  of  a  fine^to  be  amended,  by  altering  it  from  a 
warranty  by  the  husband  and  wife  and  heirs  of  the  htuband,  against  them- 
selves and  the  heirs  of  the  wife,  to  a  warranty  by  the  husband  and  wife  and 
the  heirs  of  the  teift,  against  themselres  and  the  heirs  of  the  wife. 

Lens,  Serjt.,  moved  to  amend  a  fine  under  the  following  cir- 
cumstances. The  form  of  the  warranty  was  as  follows :  And, 
moreover,  the  said  John  and  Eliza  (the  plaintiffs)  have  granted 
for  them  and  the  heirs  of  the  said  John^  that  they  will  warrant 
to  the  aforesaid  Samuel  (the  deforciant),  and  his  heirs,  the 
tenements  aforesaid  with  the  appurtenances,  against  them  the 
said  John  and  Eliza,  and  the  heirs  of  the  said  Eliza  for  ever.  He 
cited  Rolle's  Abridgment,(a)  where  it  is  said,  that  husband  and 
wife  should  warrant  for  themselves  and  the  heirs  of  the  wife, 
against  themselves  and  the  heirs  of  the  wife :  and  this  is  right ; 
and  he  prayed,  that  the  warranty  by  the  husband  and  wife  in 
the  present  case  might  be  amended,  by  altering  it  in  conformity 
to  this  precedent :  at  present  it  stood  as  a  warranty  by  the  hus- 
band and  wife,  and  heirs  of  the  husband,  against  themselves  and 
the  heirs  of  the  wife.  Fiat. 

(a)  Fine,  0,  pi.  8.    Ace.  2  West  Symbol,  p.  20,  s.  74. 


R.  BARLOW,  Demandant;   MACDOUGAL,   Tenant;  W. 
BARLOW,  Vouchee.— p.  69. 

A.  was  tenant  for  life  of  two  moieties  of  common  field  land  called  Blackacre, 
with  remainders  to  B.  and  C.  in  common  in  tail.  A.  was  also  tenant  in  fee  of 
other  common  field  land  called  Whitoacre.  The  commissioners  under  an  en- 
closure act  allotted  to  A.  Greenacre  in  lieu  of  Blackacre  and  Whiteacre  con- 

,  jointly,  without  distinguishing  the  portion  allotted  in  right  of  each.  A.  de- 
vised all  his  lands  to  D.  in  fee,  and  died.  Upon  a  conveyance  by  B.  and 
C.  to  D.  of  aU  the  land  allotted  to  A.  in  right  of  Blackacre,  and  a  re- 
covery suffered  of  the  entirety  of  certain  acres,  fewer  than  were  comprised 
in  Greenacre,  Buk&ouoh,  J.,  held  that  all  the  estate  of  the  tenants  In  tail 
was  comprised  in  that  recovery,  and  the  Court  refiised  to  amend  it  by  the 
insertion  of  more  acres. 

John  Barlow  being  tenant  in  tail  of  one  equal  moiety  of  the 
estate  after  mentioned,  conveyed  it  by  lease  and  release  to  the 
use  of  himself  for  life,  with  remainder  in  tail  to  his  eldest  son 
William  Barlow,  the  vouchee,  who  was  his  issue  in  tail.  John 
Barlow  had  also  contracted  and  paid  for  and  taken  a  conveyance 
by  lease  and  release  of  the  fee-simple  of  one  other  moiety  of  the 
same  premises,  from  Walter  Hornbuckle,  who  was  tenant  in  tail 
thereof,  so  that  John  Barlow  became  therein  seised  of  an  estate 
of  freehold  for  the  life  of  Walter  Hornbuckle.  The  estate  con- 
sisted of  a  cottage  in  Flickling,  in  the  county  of  Northampton, 
a  land  in  a  common  field  called  Woodfield,  a  ley  in  another  com- 
mon field  called  Barlandsfield,  two  beast-pastures,  ten  sheep 
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commons,  and  several  pieces  of  arable  land,  meadow,  pasture, 
and  grass  ground,  in  the  open  fields,  precincts,  and  territories  of 
Flickling,  constituting  one  oxgang  or  half-yard-land.  John  Bar- 
low subsequently  purchased  six  other  oxgangs  of  land  in  the 
same  open  common  fields,  and  with  their  common  rights,  and  he 
took  conveyances  thereof  to  himself  in  fee.  An  enclosure  act 
having  passed  in  1775,  for  dividing  the  open  fields,  common 
meadows,  and  waste  grounds  in  Flickling,  the  commissioners  in 
1776  awarded  to  Jonn  Barlow  three  several  allotments,  respect- 
ively containing  22  perches,  20  acres,  and  96  acres,  together  116 
acres  and  a  fraction,  which  they,  by  their  award,  expressed  and 
declared  to  be  ^'  in  Ueu  and  in  full  compensation  of  all  his  lands 
and  common  rights  in  and  upon  the  lands  intended  by  that  act 
to  be  divided  and  enclosed,"  without  distinguishing  any  part  in 
certain  as  allotted  in  lieu  of  the  entailed  oxgang  or  either  moiety 
of  it.  John  Barlow  devised  the  fee-simple  of  all  his  lands  to  the 
demandant  Robert  Barlow,  his  youngest  son,  and  bequeathed  to 
the  vouchee,  William  Barlow,  who  was  his  eldest  son  and  issue 
in  tail,  a  certain  sum  of  money,  on  condition  of  his  conveying 
to  Robert  Barlow  his  interests  in  the  entailed  oxgang ;  and  vYil- 
liam  Barlow  the  vouchee  making  his  election  to  accept  his  father's 
legacy  and  convey  the  fee-simple  of  his  moiety,  and  William 
Hornbuckle,  the  issue  in  tail  of  Walter  Hornbuckle,  being  satis- 
fied that  his  father  had  received  a  full  consideration  for  the  pur- 
chase of  the  fee-simple  of  his  moiety,  and  being  content  to  con- 
firm the  same,  accordingly,  in  1797,  by  a  deed  intended  to  make 
a  tenant  to  the  praecipe,  they  purported  to  release  to  Robert 
Barlow,  first,  the  entailed  lands  above  desbribed,  by  the  like  de- 
scription by  which  they  used  to  be  designated,  before  they  had 
been  taken  away  by  the  enclosure  act  and  award,  and  the  allotted 
lands  substituted  for  them.  The  relessors  thereby  also  released, 
^^  all  such  pieces  of  land  as  had  been  awarded  and  allotted  to 
John  Barlow  in  lieu  of  the  entailed  oxgang  and  premises,  or  any 
part  thereof,  by  the  commissioners  named  in  the  above-men- 
tioned act  of  parliament.  They  also  thereupon  suflfered  a  reco- 
very of  one  messuage,  two  gardens,  twenty  acres  of  land,  twenty 
acres  of  meadow,  and  twenty  acres  of  pasture,  and  common  of 
pasture  for  all  manner  of  cattle  in  Flickling.  And  now  upon  a 
subsequent  sale  by  Robert  Barlow,  it  was  objected  that  his  issue 
in  tail,  and  the  issue  in  tail  of  William  Hornbuckle,  would,  by 
the  award,  acquire  in  right  of  their  respective  moieties  of  one 
entailed  oxgang,  an  interest  j^er  my  et  per  tout  in  every  part  of 
the  116  acres,  which  had  been  indiscriminately  allotted  to  John 
Barlow  in  lieu  of  all  his  seven  oxgangs,  and  that  consequently 
their  estates  tail  in  their  moieties  of  this  one  undivided  seventh 
part  or  moiety  of  116  acres  were,  at  least  36  acres  thereof,  not 
barred  by  a  recovery  which  comprised  only  20  acres  of  land,  20 
acres  of  meadow,  and  30  acres  of  pasture ;  so  that  the  relessors 
Robert  Barlow  and  William  Hornbuckle  had  neither  conveyed 
to  John  Barlow  a  good  title  to  the  entirety  of  any  part  of  the 
allotments  in  severalty,  nor  had  they  barred  their  issue  of  the 

2n2 
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estate  tail  which  overrode  every  parcel  of  the  allotments.  And 
VaugTian,  Serjt.,  accordingly  now  moved  to  amend  this  re- 
covery by  increasing  the  number  of  acres  to  60  acres  of  land, 
20  of  meadow,  and  80  of  pasture,  upon  the  usual  terras  of  pay- 
ing the  king's  silver,  on  an  affidavit  that  the  whole  estate  of  both 
the  tenants  in  tail  was  intended  to  be  passed ;  consequently,  he 
urged,  the  interest  of  no  one  oould  be  aSected  by  the  amend- 
ment, except  the  estate  of  the  issue  in  tail,  which  interest  the 
parties  had  a  right  to  bar,  and  intended  to  bar  by  this  recovery; 
and  the  words  of  the  deed  to  make  the  tenant  to  the  praecipe 
were  sufficiently  large  to  effiectuate  this  intention;  it  only  was 
requisite  to  make  the  comprise  of  the  recovery  commensurate 
with  the  operation  of  the  deed. 

BuRROUGH^  J.,  objected,  that  the  amendment  prayed  for  sought 
to  comprise  m  the  recovery  the  entirety  of  lands,  whereof  the 
entirety  was  not  allotted  in  lieu  of  the  one  entailed  o<xgang :  he 
also  declared  that  there  was  no  ground  for  the  objection  to  the 
title,  and  that  it  had  been  very  captiously  taken,  for  that  the 
vendor  c«uld  deliver  land  enough. 

And  the  Court  refused  the  application. 


HARDING  V.  GARDNER.— p.  72. 

A  devise  of  "  my  freehold  estate,  consisting  of  30  acres  of  land,  more  or  less,  with 
the  dwelling.house  and  all  erections  on  the  said  farm  sitaared  at  Sudbury  Harrow, 
in  the  county  of  Middlesex,"  passes  an  estate  in  fee^imple. 

This  was  a  case  directed  by  his  honor  the  master  of  the  rolls 
for  the  opinion  of  tliis  court,  by  his  decree  in  the  above  cause, 
dated  the  7th  May,  1818.  The  case  stated,  that  Stanley  Gardner 
deceased,  being  seized  in  fee-simple  of  the  estate  and  premises  at 
Sudbury  Harrow,  hereinafter  mentioned,  made  his  last  will  and 
testament,  in  writing  duly  executed  and  attested  to  pass  freehold 
estates,  in  ihe  words  following :  "  I  bequeath  to  my  brother,  James 
Gardner,  of  Sudbury  Harrow,  in  the  county  of  Middlesex,  my 
freehold  estate,  consisting  of  30  acres  of  land,  more  or  less,  with 
the  dwelling-house,  and  all  erections  on  the  said  farm,  situated  at 
Sudbury  Harrow,  in  the  county  of  Middlesex,  now  in  the  occu- 
pation of  my  brother  James  Gardner,  above-mentioned.'^  The 
testator  died  on  the  11th  March,  I8l7,  seised  of  the  same  estate 
in  the  said  freehold  estate  and  premises  at  Sudbury  Harrow  afore- 
said, whereof  he  was  seised  at  the  time  of  making  his  said  last 
will  and  testament,  and  without  having  in  any  respect  altered  or 
revoked  the  same ;  and  leaving  the  plamtiff,  James  Gardner,  the 
devisee  of  the  said  estate  and  premises  at  Sudbury  Harrow  afore- 
said, surviving.  The  defendant,  William  Grardner,  was  heir  at 
law  of  the  devisor.  The  question  was,  "  What  estate  does  James 
Gardner,  the  devisee,  take  under  the  devise  in  the  said  will  of  the 
estate  at  Sudbury  Harrow?" 

Copley f  Serjt.,  for  the  plaintiff,  cited,  llandall  v.    Tuchiny  6 
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Copley^  Serjt.y  for  the  plaintiff.  By  this  devise  the  plaintiff 
takes  an  estate  in  fee.  The  principle  on  which  a  testamentary 
expression,  such  as  the  present,  must  receive  its  construction,  has 
been  well  laid  down  by  Gibbs,  C.  J.,  in  RandaU  v.  Tuchin^  ante, 
vi.  410,  2  Marsh.  llT.  "  The  word  estate  is  here  used  in  the 
operative  part  of  the  devise ;  not  introduced  incidentally  after 
the  devising  part  is  perfected,  but  introduced  in  the  devise  itself. 
It  is  admitted  by  the  counsel  for  the  plaintiff,  that  the  word 
estate  carries  a  fee,  unless  other  parts  of  the  will  restrain  its 
effect.  Formerly  a  narrower  construction  prevailed,  and  it  was 
held,  that  if  the  former  words  described  locality  the  word  estate 
was  not  descriptive  of  the  quantity  of  interest,  but  designated 
local  position :  but  it  is  now  held  that  though  the  word  estate 
points  at  a  certain  house  or  parish  where  the  estate  is  situate, 
yet  it  shall  carry  a  fee  unless  restrained  by  other  parts  of  the 
will.  It  may  be  that  the  signification  of  the  word  estate  may  be 
restrained,  but  it  lies  on  the  party  who  seeks  to  narrow  its  con- 
struction, to  show  by  what  expressions  in  the  will  it  is  restrained." 
The  words  in  the  present  devise  are,  ^^My  freehold  estate,  con- 
sisting of  thirty  acres  of  land  more  or  less,  with  the  dwelling- 
house,  and  all  erections  on  the  said  farm  situated  at  Sudbury 
Harrow,  in  the  county  of  Middlesex,  now  in  the  occupation  of 
my  brother  James  Gardner  above  mentioned."  Here  then  the 
word  estate  is  in  the  operative  part  of  the  devise,  and  there  is 
nothing  to  cut  it  down,  and  the  description  of  local  situation  and 
quantity  does  not  at  all  restrict  the  interest  that  passes  by  the 
word  estate.  In  the  case  of  Roe  on  the  Demise  of  Child  v. 
Wright,  7  East,  259,  where  the  testator  devised  "  all  his  estate, 
lands,  &c.,  known  and  called  by  the  name  of  the  Goal  Yard,  in 
the  parish  of  St.  Giles,  London,"  Lord  Ellbnborough  says,  "I 
cannot  but  consider  the  words  ^^landsy  &c.,"  which  follow  the 
word  eiftatej  as  descriptive  only  of  the  subject-matter,  in  which 
the  general  interest  predicated  before  by  the  if  ori  estate  consisted ; 
and  as  tantamount  to  all  my  estate  in  landa^  &c.,  or  to  all.  my 
estate  in  lands,  houses^  or  whatever  else  it  may  fee."  The  vice 
of  the  plaintiff's  construction  is,  that  estate  and  lands,  &c.,  must 
be  made  to  mean  the  same  thing  as  lands  only,  in  order  to  defeat 
the  effect  of  the  word  estate :  whereas  according  to  the  defend- 
ant's construction,  each  word  will  have  its  proper  signification : 
namely,  the  word  estate  as  expressive  of  the  entire  interest ;  lands 
as  expressive  of  the  particular  subject-matter,  or  particular  kind 
and  quality  of  the  thing  in  which  such  entire  interest  subsists. 
Supposing,  therefore,  that  the  proper  and  natural  effect  of  the 
word  estate  is  not  restrained  by  the  words  "  lands,  &c.,"  the  only 
remaining  question  will  be  whether  it  be  so  restrained  by  the 
words,  "  called  or  known  by  the  name  of  the  Coal  Yard,  in  the 
parish  of  St.  Giles.'*  But  if  those  words  be  applied  to  the  word 
estate  standing  in  its  general  and  unrestricted  sense,  they  will 
collectively  amount  to  no  more  than  this,  viz.  "all  ray  estate  in 
the  lands,  &c.,  in  St.  Giles*  parish,  called  the  Coal  Yard."  So  in 
the  present  case,  the  construction  contended  for  by  the  other 
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Bide  must  lead  them  into  the  same  vicious  argument  as  was  ex- 
posed by  Lord  Ellenborough  in  Boe  v.  Wright :  they  must 
leave  out  the  word  estate  altogether,  or  their  argument  fails. 
They  may  urge,  indeed,  that  the  word  estate  can  only  point  to 
local  situation,  when  followed  by  the  words  "  consisting  of  thirty 
acres ;"  but  supposing,  in  the  case  of  Roe  v-  Wright j  tne  devisor 
instead  of  writing  "  my  lands  called  and  knoum  by  tlie  name  of 
the  Coal  Tardy**  had  written  "wiy  lands  consisting  of  a  coal 
yardy**  could  this  have  made  any  difference  in  the  meaning?  and 
vice  versdy  could  "  called  or  known**  if  in  the  present  case  sub- 
stituted for  "  consisting y*  have  altered  the  effect  of  the  devise  in 
the  slightest  degree.  Indeed  Lord  Ellenborough  made  use  of 
the  very  word  consisting^  so  that  the  case  is  completely  in  point, 
and  an  answer  to  a  case  decided  in  Chancery  in  1802  on  which 
the  other  side  must  mean  to  rely.  That  case  is  contrary  to  all 
the  principles  which  have  been  laid  down  on  this  subject ;  it  is 
perhaps  directly  in  point,  but  it  is  anterior  in  date  to,  and  con- 
flicting in  result  with,  the  subsequent  decision  of  Roe  v.  Wright^ 
and  was  adjudged  at  a  time  when  a  narrower  construction  pre- 
vailed. 

Blossety  Serjt.,  for  the  defendant.  The  plaintiff  takes  only  a 
life-interest.  The  word  estate  has  two  meanings  attached  to  it : 
first,  its  legal  meaning,  expressive  of  the  interest  which  a  party 
has  in  property,  and  then  its  popular  sense,  which,  without  ad- 
verting to  any  interest,  implies  only  the  land,  which  may  be  the 
subject  of  such  interest ;  and  the  question  is  always,  whether  the 
devisor  uses  the  word  in  its  legal  or  popular  sense.  That  question 
can  only  be  answered  by  looking  at  the  other  words  in  the  will 
connected  with  the  word  estate ;  and  more  remote  words  must 
not  be  examined  for  this  purpose,  till  we  have  decided  on  the 
operation  of  the  words  next  following.  Here  it  is  clear  the  de- 
visor meant  the  word  in  its  popular  sense,  and  with  reference 
only  to  the  locality  of  the  property;  "my  freehold  estate  con- 
sisting of  30  acres  of  land,  more  or  less,  with  the  dwelling-house, 
&c.,  situated  at  Sudbury  Harrow."  Where  no  local  description 
is  superadded  to  the  word  "estate,"  it  undoubtedly  may  carry  a 
fee,  because  there  are  no  means  of  showing,  that  the  devisor  did 
not  use  it  in  its  legal  sense :  but  the  devisor  may  restrict  the 
word  "  estate,"  and  use  it  in  its  popular  sense ;  and  how  is  it  pos- 
sible to  know  that  he  has  done  so,  if  not  by  superadded  words 
of  local  description,  such  as  are  used  in  the  present  devise?  If 
he  uses  the  word  only  in  its  popular  sense,  meaning  the  land 
itself,  and  says  nothing  about  the  interest,  the  heir  shall  not  be 
excluded  but  by  express  words  conveying  in  fee.  Now  the  cri- 
terion, by  which  it  has  always  been  ascertained,  whether  or  no 
the  devisor  meant  to  use  the  word  estate  in  its  legal  or  popular 
sense,  has  been  the  addition  or  omission  of  superadded  words 
of  local  description.  A  man's  interest  cannot  consist  of  thirty 
acres,  though  his  estate,  in  the  popular  sense  (that  is,  his  pos- 
sessions), may.  What  interest  he  may  have  in  his  estate  of 
thirty  acres  is  completely  excluded  from  view  by  the  addition  of 
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the  words  thirty  acres  to  the  word  estate^  In  Pettiwarde  v. 
Prescott^  7  Ves.  541,  the  Master  of  the  Bolls  says,  "  At  an  early 
period  it  was  doubted,  whether  the  word  "estate"  merely  was  to 
be  applied  to  the  land  only,  or  to  the  interest  in  it :  it  has  been 
long  settled,  that  it  is  of  itself  sufficient  to  carry  the  fee.  But, 
when  words  of  locality,  as  "in"  or  "at"  a  particular  place  are 
added,  the  question  is,  whether  they  do  not  narrow  and  restrain 
the  import  of  that  word.  8o  lately  as  Lord  Talbot's  time,  this 
was  a  subject  of  doubt  and  controversy.  In  Ibbetson  v,  Beekwithj 
For.  157,  it  was  strenuously  argued,  that  under  a  devise  of  "  all 
my  estate"  nothing  passed  but  an  estate  for  life.    It  does  not  ap- 

f>ear  from  the  report,  but  is  stated  in  a  note  in  Peere  Williams 
2  P.  Will.  337),  that  that  case  first  came  on  at  the  Bolls ;  where  it 
was  held,  that  the  devisee  took  only  an  estate  for  life.  Lord  Talbot, 
however,  was  of  opinion,  not,  as  may  be  collected  from  his  judg- 
ment, that  these  words  necessarily  imported  a  fee,  but,  that  upon 
the  whole  will  it  was  sufficiently  i^arent,  that  the  devisor  meant 
a  fee  to  pass.  Some  years  afterwards,  Q-oodwyn  v.  Cioodwyn^  1 
Yes.  226,  occurred  before  Lord  Hardwicks,  who  expressed  much 
doubt,  whether  the  estate  in  fee  passed  by  the  force  of  the  words 
"  all  my  estate."  The  questi<m  remained  undecided,  and  no  case 
very  nearly  resembling  it  has  since  received  a  decision.  But 
both  Lord  Mansfisld  and  Lord  Kexyok  have  stated  opinions 
similar  to  that,  to  which  Lord  Hardwiceb  appears  to  have  in- 
clined, the  former  in  Hogan  v.  JacJciOfL,  Gowp.  299;  and  in 
Fletcher  v.  Smiton,  Lord  Kbnyon  says  (2  Term.  Bep.  B.  B. 
658),  "  There  are  cases  in  which  nice  distinctions  have  been  taken 
between  a  devise  of  an  estate  at  such  a  place,  and  a  devise  of  an 
estate  in  a  particular  place ;  and  Lord  Hardwicee  alluded  to  it 
in  the  case  cited  in  Yesey  (1  Yes.  228);  but  he  added,  that  there 
is  no  case  in  which  it  is  held,  that  a  fee  passed  by  the  devise  of 
an  estate,  if  the  testator  added  to  it  ^  in  the  occupation  of  any 
particular  tenant ;'  and  I  admit,  that  the  word,  ^  estate'  may  be 
BO  coupled  with  other  words,  as  to  explain  the  general  sense,  in 
which  it  would  otherwise  be  taken,  and  to  confine  it  to  mean 
farms  and  tenements.  But  that  is  not  the  present  case,  no  such 
words  are  here  superadded  to  estates.''  In  that  case,  we  see, 
the  Master  of  the  Bolls  expressly  adverts  to  the  modern  doc- 
trine that  the  word  ^^  estate"  is  aUowed  to  carry  a  fee  in  certain 
cases,  and  does  not  cut  it  down  by  any  narrower  construction 
than  prevails  at  present,  so  that  &om  first  Yesey  down  to  1802, 
we  have  the  concurring  judgments  of  Lords  Ha&dwicke,  Mans- 
nsLn,  Kenton,  and  Sir  W.  O&ant,  thai  there  is  no  instance  of 
its  carrying  a  fee,  when  restrained  and  confined  to  mere  local  de- 
scription, bv  the  addition  of  the  words  ^Mn  the  occupation  of 
such  or  such  a  person."  The  Master  of  the  Bolls  then  continues, 
'^  The  question  here  is,  whether  the  superadded  words  do  not 
clearly  show  that  the  devisor  did  not  mean  to  speak  of  the  qnanr 
tity  of  his  legal  interest,  but  merely  the  earjm  or  subject,  in  the 
di^Kwition.  I  am  of  opinion,  they  do.  Mis  words  are  not '  aU 
my  estate,'  but  ^my  copyhold  estate  at  Putney,  consisting  of 
VOL.  V.  65 
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three  tenements/  4;c. :  that  is,  *  The  estate  I  give  you  at  Putney 
consists  of  three  tenements,'  which  is  the  same  as  saying,  '  Three 
tenements  compose  the  estate  I  give  you:'  a  mere  description  of 
the  thing,  and  not  of  his  interest.  That  he  meant  to  give  the 
houses  absolutely  there  is  little  doubt.  So  a  testator  generally 
does,  when  giving  under  any  description.  But  we  must  look  at 
what  he  says,  not  at  what  he  thought."  In  Randall  v.  Txichin^ 
^'  estate"  was  the  operative  word,  and  none  were  added,  but  such 
as  would  restrict  it  to  the  designation  of  interest.  Heath,  J., 
there  said,  "The  principle  is,  that  where  the  word  "estates"  is  an 
operative  word,  it  passes  a  fee,  and  to  try  whether  it  be  operative  or 
not,  the  test  is,  to  strike  it  out  of  the  will,  which  test  being  applied 
here,  the  devise  becomes  nonsense."  In  the  present  case,  "  estate" 
is  not  the  operative  word.  Roe  v.  Wright  advances  the  plain- 
tiff's case  as  little  as  the  preceding:  Lord  Ellenborough  there 
says,  that  the  vice  of  the  construction  contended  for  is,  that 
estate  and  land  must  be  taken  to  mean  the  same  thing  as  land 
alone,  and  by  that  construction  the  word  "estate"  must  be  dropped 
out  of  the  will.  There,  therefore,  the  word  "  estate"  could  only 
apply  to  interest,  or  the  word  "  land"  must  have  been  omitted, 
for  the  restrictive  words  there,  descriptive  of  locality,  follow  after 
and  belong  to  the  word  "land,"  and  not  to  the  word  "estate," 
and  it  would  have  been  hard  indeed  to  have  transposed  them 
from  the  place  where  they  stood,  and  have  affixed  them  to  the 
word  "estate,"  for  the  purpose  of  defeating  the  devbor's  inten- 
tion. 

Copley  in  reply.  It  certainly  cannot  be  contended,  that  the 
case  in  Vesey  does  not  apply,  and  if  the  Court  thinks  it  out- 
weighs the  subsequent  authority,  they  must  decide  accordingly. 
As  to  the  two  senses  that  may  be  affixed  to  the  word  "  estate," 
that  word,  and  every  other,  must  be  taken  in  its  proper  and 
technical  sense,  unless  there  is  something  to  show  that  it  was  not 
so  meant.  The  onus  of  showing  that  rests  with  the  party  who 
impeaches  its  regular  application.  Prima  facie  it  is  to  be  taken 
in  its  technical  sense,  and  it  ought  to  be  clearly  shown  that  the 
testator  meant  to  exclude  that  sense.  The  words  "Sudbury 
Harrow,  in  the  county  of  Middlesex,"  were  necessarily  used  by 
the  devisor  in  the  present  case  for  the  purpose  of  showing  where 
his  estate,  and  the  interest  in  it,  lay.  But  it  has  been  said,  how 
can  an  estate,  which  is  a  mere  interest  in  property,  be  called 
"  thirty  acres  ?"  In  the  same  manner  it  might  have  been  asked 
in  Roe  v.  Wright^  how  it  could  be  called  "  a  coal  yard ;"  but 
Lord  Ellenbobouoh  has  explained  this  by  saying,  that  as  the  word 
"  estate"  includes  the  idea  of  interest,  the  devise  is,  in  effect,  a 
devise  of  the  devisor's  interest  in  a  coal  yard.  If  the  devisor  in 
the  present  case  had  said,  "all  my  estate  and  interest  consisting 
of  thirty  acres,"  would  there  have  been  any  impropriety  in  the 
expression  ?  especially  after  Lord  Ellenbobouoh  has  explained 
the  subsequent  descriptive  words  to  do  no  more  than  point  out 
the  subject-matter  of  the  interest.  Heath,  J.,  in  Randall  v. 
Tuchin^  only  said,  ^^  If  you  find  that  by  striking  out  the  word 
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'estate'  is  expressive  of  interest;"  but  it  does  not,  therefore, 
follow,  that  it  ought  to  be  struck  out,  because  the  sentence  might 
stand  without  it.  K  it  be  retained  here,  a  construction  may  be 
given  it,  and  that  construction  can  express  nothing  else  than  the 
interest  to  be  conveyed.  The  case  in  7th  Vesey  cannot  be  re- 
conciled in  principle  with  the  other  decisions. 

Our.  adv.  vuU. 

The  following  certificate  was  afterwards  sent : — 
"  This  case  has  been  argued  before  us  by  counsel.     We  have 
considered  it,  and  are  of  opinion  that  James  Gardner,  the  devi- 
see under  the  devise  in  the  will  of  Stanley  Gardner,  deceased,  of 
the  estate  at  Sudbury  Harrow,  takes  an  estate  in  fee-simple. 

R.  Dallas. 
T.  A.  Park. 

J.    BUBROUGH. 

May  28,  1819."  J.  Richardson. 


BONNER  V.  LIDDELL  and  Others.— p.  80. 

Agreement  for  a  lease  for  63  years  from  the  1st  of  May,  ISOl ;  the  lessee  to  be 
allowed  three  years  from  that  time  for  winning  the  colliery  without  payment  of 
any  rent.  An  arbitrator,  being  authorised  to  give  such  direction  for  a  lease  ac- 
cording to  the  agreement  as  he  should  think  fit,  directed  a  lease  for  63  years  from 
the  1st  of  May,  lti04 :  Held  that  he  had  exceeded  his  authority,  and  that  the 
award  was  bad. 

Thk  parties  to  the  above  cause  h&d  entered  into  an  agreement, 
dated  19th  January,  1801,  for  a  lease  of  certain  coal  mines.  That 
part  of  the  agreement,  which  specified  the  proposed  duration  of 
the  lease,  was  as  follows :  "  The  term  of  the  lease  to  be  sixty- 
three  years,  except  Mr.  Bonner  and  colonel  Airey's  interest,  whose 
estates  being  entailed,  they  can  only  grant  for  twenty-one  years, 
but  for  which  period  they  engage  to  renew  the  same,  whenever 
requested,  by  and  at  the  expense  of  the  lessees.  The  lessees  to 
be  allowed  three  years,  from  the  1st  May,  1801,  for  winning  the 
colliery,  without  payment  of  any  rent,  and  to  have  power  to 
begin  to  bore  and  win  immediately."  The  lease  never  having 
been  executed,  the  plaintiff  brought  an  action  for  the  use  and  en- 
joyment of  the  mines.  At  the  Northumberland  assizes  in  1817,  a 
verdict  was  taken  for  the  plaintiff,  with  3000/.  damages,  subject 
to  the  award  of  a  gentleman  at  the  bar,  to  whom  all  matters  in 
difference  were  referred,  with  power  to  take  such  assistance  as  he 
should  think  fit,  and  to  make  such  regulations,  and  give  such  di- 
rections as  to  a  lease,  according/  to  the  agreement,  as  he  should 
think  fit.  Since  1801,  Bonner  had  become  seized  in  fee  of  the 
premises,  of  which  at  that  time  he  was  only  tenant  in  tail.  The 
arbitrator  awarded,  among  other  things,  that  Bonner,  and  others 
concerned  with  him,  should  execute  to  the  defendants  a  lease  of 
the  premises  for  sixty-three  years,  to  be  accounted  firom  the  12th 
May,  1804. 
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Vhughanj  Serjt.,  on  a  former  day  Iiad  obtained  a  mle  nisi  to 
set  aside  the  award  on  various  grounds,  but  chieflj  because  the 
arbitrator  had  exceeded  his  authority,  Ist,  by  granting  a  lease 
for  sixty-three  years  from  May,  1804,  instead  of  a  lease  for  sixty- 
three  years  from  January,  1801 ;  and  2dly,  by  awarding  that 
Bonner  should  grant  a  lease  absolute  for  sixty-three  years,  instead 
of  a  lease  for  twenty-one  years,  renewable  at  the  request  and 
expense  of  the  lessees. 

Hullochj  Serjt.,  in  showing  cause  against  the  rule,  contended, 
that  upon  the  construction  of  the  agreement,  it  was  clear  the 
parties  intended  that  the  sixty-three  years  should  commence  from 
1804,  because  no  rent  was  to  be  paid  for  the  three  years  before 
that  time.  With  respect  to  the  objection,  that  the  lease  to  be 
executed  by  Bonner  ought  to  have  been  for  twenty-one  years 
only,  renewable  according  to  the  terms  of  the  agreement,  he  ar- 
gued that  the  parties  meant  evidently  to  give  the  defendant  a 
lease  for  sixty-three  years,  as  far  as  it  was  in  their  power  to  do 
so :  that  such  of  them  as  were  seised  in  fee  were  to  convey  a 
term  of  sixty-three  years  absolutely ;  such  as  were  seised  in  tail 
were  to  convev  a  term  of  twenty-one  years  (which  was  all  they 
could  do),  under  an  engagement  to  renew  every  year  till  the 
sixty-three  years  were  made  up.  If,  therefore,  a  tenant  in  tail 
afterwards  became  seised  in  fee,  he  did  no  more  by  executing  a 
lease  for  sixty-three  years,  thaji  he  could  have  been  compelled 
to  do  by  granting  two  renewals  for  twenty-one  years,  if  he  had 
continued  to  be  tenant  in  tail.  This  mode  of  fulfilling  the  agree- 
ment was  the  same  in  effect  as  the  other,  but  saved  the  parties 
much  trouble  and  expense. 

Dallas,  G.  J.,  now  gave  judgment,  and  said  the  court  were 
of  opinion  that  the  award  was  bad.  It  had  ordered  the  lease  to 
run  from  the  time  of  the  commencement  of  paying  rent,  whereas, 
according  to  the  agreement,  the  time  which  elapsed  before  the 
payment  of  rent,  formed  part  of  the  sixty-three  years. 

Aule  absolute. 


COLLINGWOOD,  Demandant;  WILMOT,  Tenant;  LORD 
HOWE,  Vouchee.— p.  83* 

Whei^  a  reoovery  60  years  old  was  fbiind,  by  mistake,  to  oomprise  only  two 
messuages  and  20  acres  of  land,  instead  of  six  messnages  and  800  acres  of 
land,  the  blunder  being  wholly  nnezplataed  and  unaccounted  for,  the  Court 
refused  to  permit  an  amendment  1^  substituting  the  larger  quantily. 

The  deed  to  make  the  tenant  to  the  praecipe  for  suffering  a 
recovery  in  1754,  conveyed  all  that  farm  with  the  appurtenances 
known  by  the  name  of  Statheme  farm,  situated  in  Statheme, 
all  the  farm  called  Barston  farm,  situate  in  Barston,  and  all  that 
parcel  of  meadow  ground,  called  Hoes  meadow,  lyins  in  Hoes, 
all  in  the  county  of  Leicester,  and  all  other  the  lan£  of  Lord 
Howe,  within  the  manors,  lordships,  towns,  villages,  hamlets, 
precincts,  libertieSi  or  territories  of  Langar,  Barneston,  Sta- 
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therne,  Barston,  Hoes,  Granby,  Goulston,  Bassett,  and  Epper- 
ston,  or  elsewhere  in  the  counties  of  Nottingham  and  Leicester. 
The  premises,  as  it  was  sworn,  contained  by  admeasurement, 
Barston  farm  123  acres,  1  rood,  81  perches,  and  Statherne  farm 
146  acres,  3  roods,  4  perches ;  but  the  recovery  suffered  in  Lei- 
cestershire in  pursuance  of  the  deed  above  stated,  comprised  only 
two  messuages,  twenty  acres  of  land,  forty  acres  of  meadow,  and 
forty  acres  of  pasture  in  Statherne,  Barston,  and  Hoes.  In 
1720,  when  the  owners  of  the  estate  had  suffered  a  recovery  of, 
the  same  premises,  and  conveyed  them  to  the  tenant  to  the  prae- 
cipe by  the  same  description  as  in  the  deed  of  1754,  and  with 
the  same  general  words,  they  had  caused  the  recovery  to  com- 
prise six  messuages,  ten  gardens ;  800  acres  of  land,  12  acres 
of  meadow,  50  acres  of  pasture,  and  common  of  pasture  for  all 
cattle  in  Stathurne  otherwise  Statherne,  Barston,  Hoes,  and 
Plungar.  Upon  these  facts,  without  more  explanation  than  that 
it  was  supposed  to  be  a  blunder  of  20  for  800  acres,  Blossety 
Serjt.,  moved  to  anend  the  recovery  of  1754,  by  inserting  six  for 
four  messuages,  and  800  for  20  acres  of  land,  conceiving  that  the 
ordinary  indulgence  of  the  Court  under  like  circumstances  would 
extend  to  this  case. 

But  the  Court  held,  that  it  appeared  impossible  that  the  par- 
ties should  have  meant  to  comprise  so  much  land.  The  Court 
had  already  in  many  cases  extended  their  indulgence  quite  far 
enough ;  but  no  case  had  gone  so  far  as  this,  and  the  consequence 
of  permitting  the  amendment  now  sought  for,  would  be  to  cast 
it  on  the  Court,  to  find  out  on  this  imperfect  evidence,  the  mean- 
ing of  these  parties  in  their  transactions,  60  years  back,  and  to 
supersede  the  necessity  of  using  any  degree  of  aocuracy  what- 
ever in  preparing  conveyances ;  and  they 

Refused  the  application. 


WELCH  V.  XJPPILL,  Clerk.— p.  84. 

The  rector's  rig^t  to  the  tithe  of  Uunbs  Tests  at  the  time  when  they  are  yeaned, 
althoagh  the  tithe  cannot  be  set  ont  until  they  are  fit  to  be  weaned. 

This  wks  an  action  on  the  case  against  the  defendant,  as 
rector  of  the  parish  of  Lamyat,  for  not  removing  five  calves  and 
one  lamb,  alleged  to  have  been  set  out  by  the  plaintiff  for  hia 
tithes  of  calves  and  lambs  arising  upon  lands  in  the  parish,  of 
which  the  plaintiff  was  occupier.  At  the  trial  before  Bbst,  J., 
at  Taunton  spring  assizes  1819,  it  appeared  that  there  had  been 
a  composition  by  the  defendant  with  the  plaintiff  for  his  tithe, 
which  composition  ceased  on  the  25th  March,  1816 ;  that  several 
calves  and  lambs  were  dropped  before  Lady-day,  1816,  which 
were  not  fit  to  be  weaned  till  after  Lady-day,  1816,  and  that 
several  other  calves  and  lambs  were  dropped  after  Lady-day, 
1816,  the  tithe  of  which  last  alone  the  plaintiff  set  out.  The 
defendant  contended  that  the  whole  tithe  of  the  calves  and 

2X 
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lambs  was  not  set  out,  for  that  he  was  entitled  as  well  to  the 
tithe  of  those  which  were  born  before  Lady-day,  but  not  fit  to 
be  weaned  till  after  Lady-day,  as  he  was  to  the  tithe  of  those 
which  were  born  after  Lady-day,  and  he  therefore  contended  he 
was  not  bound  to  take  those  which  were  set  out.  Best,  J.,  was 
of  opinion  that  the  plaintiff  was  entitled  to  a  verdict,  because 
the  right  to  the  tithe  of  animals  vests  when  they  are  dropped, 
and  the  tithe  of  the  calves  and  lambs  born  before  Lady-day  wa^ 
therefore  covered  by  the  old  composition ;  and  a  verdict  was 
entered  for  the  plaintiff,  damages  5?.,  with  liberty  to  the  defend- 
ant to  move  to  enter  a  nonsuit. 

Pell^  Serjt.,  having  accordingly  on  a  former  day  obtained  a 
rule  nisij 

LenSy  Serjt.,  now  showed  cause.  He  contended  that  the  time 
when  the  right  to  the  tithe  of  animals  vested  was  the  time  of 
their  birth,  although  it  was  clear  by  many  cases  that  they  are 
not  severable  till  the  time  when  they  are  fit  to  be  weaned,  inso- 
much that  it  has  been  a  question  whether  a  custom  to  sever 
young  animals  from  their  dams  at  an  earlier  period  can  be  sup- 
ported. But  no  case  had  directly  decided  the  question  at  what 
period  the  right  vests.  Where  ewes,(a)  being  kept  in  Driffield 
common  field  till  nearly  ready  to  yean,  were  then  carried  into 
the  parish  of  Skern,  where  a  modus  for  lambs  existed,  yeaned 
there,  and  were  kept  for  forage  till  Ladyday,  and  then  brought 
back  to  Driffield,  it  was  held  that  this  was  not  a  sufficient  indi- 
cation of  fraud,  to  entitle  the  rector  to  demand  an  issue  on  the 
fraud :  however,  it  is  clear,  this  could  not  be  an  effective  fraud, 
unless  the  tithe  became  due  where  the  lambs  were  dropped ;  for 
if  tlio  right  to  the  tithe  did  not  accrue  till  the  tithe  was  fit  to  be 
set  out  from  the  other  nine  parts,  then,  by  bringing  the  ewes 
and  lambs  back  before  Ladyday,  which  is  a  season  long  before 
the  tithe  is  capable  of  being  set  out,  the  tithes  would  all  accrue 
in  Driffield.  It  has  been  determined  that  a  custom  to  take  tithe 
lambs  on  St.  Mark's  day  (25th  of  April),  would  be  bad: (6)  a 
fortiori^  therefore,  is  the  26th  March  too  early.  The  right  to 
tithe  of  corn  accrues  as  soon  as  cut,  but  it  cannot  be  taken  until 
put  into  sheaves.  When  the  lamb  is  produced  into  the  world 
the  tithe  becomes  due,  but  when  shall  it  be  transferred  ?  cer- 
tainly not  till  it  is  fit  to  be  removed ;  the  setting  out  cannot  take 
place  sooner,  without  the  destruction  of  the  thing.  It  shall 
therefore  remain  a  charge  on  the  occupier  for  nurture  till  it  be 
fit  for  removal,  that  is,  till  the  time  when  the  farmer  separates 
the  rest  of  his  lambs  from  their  dams.  The  whole  difficulty  pro^ 
ceeds  from  not  adverting  to  the  double  meaning  of  the  word 
titheable.  The  case  in  Bunbury  is  decisive,  that  the  right  to 
tithe  attaches  on  the  production  of  the  animal  into  the  world, 
though  it  is  not  to  be  set  out  till  the  later  period  when  the  ani- 
mal can  support  itself. 

(a)  Boyt  V.  EUia,  Bunb.  189,  S.  C,  GwiU.  647. 

(6)  Croft  v.  Blakt,  2  GyriU.  630.    LUter  y.  F\>y,  2  GwiU.  679. 
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Fell  and  Copley^  Serjts.,  in  support  of  the  rule.  Neither  on 
the  one  side  or  the  other  is  any  case  found  decisive  of  this  ques- 
tion ;  the  case  of  Boys  v.  Ullia  afifords  only  an  inference.  It 
suffices,  in  answer  to  that  case,  to  say,  that  it  involved  a  ques- 
tion of  fraud,  and  the  question  of  fraud  was  the  only  question 
there  determined.  The  principle  laid  down  on  the  other  side, 
that  the  clergyman*s  right  to  tithe  attaches  at  the  moment  when 
the  thing  which  is  the  subject  of  tithe  is  severed,  is  too  broad. 
In  Newman  v.  Morgan^  10  East,  6,  the  question  was  whether 
the  farmer  was  compellable  to  ted  the  hay,  or  whether  the  par- 
son could  be  compelled  to  take  his  tithe  away,  before  the  opera- 
tion of  tedding  had  been  performed ;  and  it  was  held,  that  the 
operation  of  tedding  was  first  to  be  performed :  the  right  there- 
fore does  not  attach  instantly  upon  the  severance  of  the  thing 
which  is  the  subject  of  tithe.  In  Croft  v.  Blake,  Gwill.  630,  it 
is  laid  down,  that  lambs  are  titheable  when  they  can  live  with- 
out their  dam,  and  not  before.  In  Kenyon  v.  West,  2  Gwill. 
541,  the  question  was,  whether  a  single  calf  were  titheable  or 
not ;  and  the  court  held  that  the  tenth  part  of  the  value  of  the 
calf,  when  taken  from  the  cow  to  be  sold  or  killed,  was  the  tithe 
to  be  paid.  In  Bedford  v.  Samhell,  3  Gwill.  1068,  the  judg- 
ment of  Eyre,  C.  £.,  is  strong ;  for,  speaking  as  to  tithing  lambs 
on  St.  Mark*s  day,  be  says,  usage  alone  will  not  establish  a  cus- 
tom :  reasonableness  is  material.  In  Com.  Dig.  (3  Co.  Dig.  Dis- 
mes,  H.  6, 495),  it  is  said,  the  manner  of  payment  by  the  common 
law  is  generally  conformable  to  the  canon :  and  after  citing  a  pro- 
vincial canon,  1305,  it  is  said,  "  By  another  canon  incerti  tern- 
ports,  agni,  vitulij  pulli  equini  et  alii  foetus  decimaUsy  decimentur 
habitatione  ad  hca  ubi  nutriuntur  et  oriuntur;*'  showing  clearly, 
that  the  place  where  these  animals  are  titheable  is  not  decided 
by  the  mere  place  where  they  are  dropped,  but  that  there  must 
be  something  more  besides  birth,  viz.,  nutrition  till  the  animal 
can  provide  for  itself:  if  this  were  not  so,  either  the  owner  of 
the  dam,  or  of  the  tithe,  might  insist  on  a  severance  the  moment 
that  the  animal  was  dropped ;  but  the  validity  of  the  right  never 
can  depend  on  the  option  of  the  party,  to  use  it  in  a  reasonable 
or  an  unreasonable  way.  If  it  did,  the  double  mischief  above 
alluded  to  would  be  the  consequence,  and  the  incumbent  migh't 
be  weak  or  wicked  enough  to  insist  on  taking  tithe  of  the  animals 
when  dropped,  or  the  occupier  of  the  land  might  harass  the  in- 
cumbent by  settins  them  out  at  that  moment.  In  the  cases 
cited  for  the  defendant  the  language  is  explicit,  nor  is  there  any 
case  to  the  contrary.  Boys  v.  JEllis  has  no  application  to  the 
case  before  the  court ;  for  the  plaintiff  has  no  means  of  showing 
that  the  lambs  were  not  weanable,  when  they  returned  to  Drif- 
field at  Lady-day.  Lister  v.  Foy  is  referred  to  as  proof  of  this, 
but  that  case  went  not  on  the  validity  of  the  custom,  but  on  the 

Juestion  of  fact,  whether  the  lambs  were  fit  to  be  weaned  on  St. 
lark's  day ;  as  to  which,  the  court  allowed  that  such  lambs  as 
were  able  to  subsist  without  the  ewes  on  St.  Mark's  day,  were 
then  to  be  tithed,  and  the  others  so  soon  after  as  they  were  fit 
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for  it.  It  is  argued  as  clear  on  the  other  side,  that,  from  the 
season  of  the  year  the  Iambs  could  not  be  fit  to  be  weaned  on  St. 
Mark's  day ;  but  unless  that  is  made  out  clearly,  the  case  is  of 
no  avail ;  for  if  the  lambs  were  then  in  a  titneable  state,  the 
fraud  was  complete.  Toller  (a)  cites  all  the  authorities,  and 
shows  in  broad  and  general  terms,  that  the  time  for  tithing 
lambs  is  when  the  lambs  are  able  to  subsist  without  their  ewes, 
and  when  the  owner  of  the  lambs  weans  his  0¥m,  and  not  before. 
No  case,  indeed,  goes  the  length  of  saying  that  the  right  to  tithe 
does  not  subsist  before  that  time,  but  no  case  says  that  it  does. 

Dallas,  C.  J.  I  am  clearly  of  opinion  that  the  right  to  the 
tithe  of  lamb  vests  at  the  time  when  the  animal  is  dropped.  It 
has  been  said  that  there  is  no  authority  for  this,  but  all  the  au- 
thority to  be  found  goes  to  that  extent.  But  first  let  us  examine 
how  the  case  stands  upon  principle.  The  present  case  may  be 
illustrated  by  considering  the  case  of  corn ;  there  the  right  to 
tithe  attaches  when  the  corn  is  severed  from  the  land,  and  in 
that  instance  a  distinction  is  to  be  remarked  between  the  time 
of  the  tithe  vesting,  and  the  time  of  taking  the  individual  chattel ; 
suppose  that  the  incumbent  dies  after  severance  of  the  com,  but 
before  the  tithe  is  set  out ;  there  the  tithe  has  vested  in  the  d^ 
ceased  parson,  and  will  go  to  his  executors,  though  it  is  not  re- 
movable till  something  further  be  done.  So,  in  respect  to  the 
mode  of  tithing  grass,  in  the  case  of  Newman  v.  Morgan,  Lord 
Ellenborough,  C.  J.,  says,  "  the  rule  then  is,  for  the  rector  to 
take  his  tenth  part,  in  that  first  convenient  stage  of  the  process, 
when  the  subject-matter  may  be  equally  divided ;  and  that  is, 
when  it  is  put  into  grass-cocks  in  the  common  process  of  hay- 
making," so  that  between  the  time  when  the  tithe  becomes  due, 
and  when  it  is  to  be  taken  away,  an  operation  is  to  be  first  per- 
formed ;  so  here,  in  the  case  of  tithe  lambs,  the  severance  of  the 
young  from  the  dam  is  analogous  to  the  severance  of  the  com 
from  the  land,  but  they  are  not  to  be  set  out  as  tithe  till  a  later 
period.  The  case  in  Bunbury  is  directly  in  point,  and  it  dis- 
tinguishes the  right  to  the  tithe  of  lambs  from  the  case  of  tithe 
wool,  which  is  said  to  be  a  divisible  thing ;  tithe  of  lambs,  there- 
fore, is  due  when  the  animals  are  born,  and  vests  when  they  are 
dropped. 

rARE,  J.  I  have  looked  into  all  the  cases,  and  it  seems  to  me, 
that  in  principle  they  come  to  this,  viz.  the  tenant  of  the  land 
shall  do  for  the  clergyman  what  he  would  do  for  himself.  This 
is  expressly  ruled  in  Blaney  v.  Whitaker,  Mich.  28  G.  3,  cit. 
10  E.  12,  cited  by  Lb  Blano,  J.,  in  Newman  v.  Morgan.  The 
case  in  Bunbury,  and  certain  other  cases,  have  led  to  some  con- 
fusion, by  using  the  word  "titheable"  in  a  sense  denoting  the 
time  when  the  tithe  should  be  severed.  In  Boys  v.  Ullis  the 
Court  proceeded  on  the  assumption  that  the  tithe  of  lamb  must 
be  paid  where  the  animals  fall,  that  therefore  is  the  period  to 
which  we  are  to  look  for  the  right  accruing.   In  this  very  Court, 

(a)  ToUer  on  Tithes,  141. 
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Etrb,  C.  J.,  after  having  sate  twenty  years  as  a  Baron  of  the 
Exchequer,  the  Court  which  of  all  others  is  most  conversant  with 
questions  of  this  nature,  drew  the  distinction  in  Wyburd  v.  Ttickj 
1  Bos.  and  P.  458.  In  that  case  crops  had  been  severed  before 
the  granting  of  a  lease  of  tithes,  but  the  tithe  had  not  been  set 
out  at  the  time  when  the  lease  of  the  tithe  was  granted,  and  the 
question  was,  whether  the  lessor  or  the  lessee  was  to  have  the 
tithe.  Eyre,  C.  J.,  there  (p.  464)  says,  ^^  The  title  to  the  tithe  in 
question  arose  immediately  on  the  severance  of  the  tithable 
matter  from  the  land.  Is  is  not  clear,  that  if  a  rector  dies  after 
the  severance  of  the  tithe,  and  before  its  separation,  and  a  new 
rector  comes  in,  the  right  to  the  tithe  is  in  the  old  rector  ?"  In 
Trott  V.  Itudd,  Wood,  p.  11,  which  was  the  case  of  a  bill  filed 
by  the  lessee  of  a  rectory  and  tithes,  for  a  term  commencing 
from  Lady-day,  1773,  for,  amongst  other  things,  the  tithe  of 
lambs  fallen  after  Lady-day  in  the  year  1773,  the  defendant  by 
his  answer  stated  that  all  his  lambs  in  that  year  were  yeaned 
before  Lady-day,  1773,  and  that  the  tithes  thereof  were  claimed 
by  the  former  lessee,  to  whom  he,  the  defendant,  had  paid  a 
pecuniary  composition  in  lieu  thereof,  the  defendant's  term,  on 
his  own  showing,  not  commencing  till  Lady-day,  1773  ;  and  the 
Court,  as  to  the  tithe  of  lambs,  dismissed  the  bill.  That  case 
is  expressly  in  point. 

BuRROUGH,  J.  In  every  one  of  the  cases  cited,  the  form  of 
the  issue  goes  to  the  time  of  dropping :  it  is  said  that  there  is 
no  decision  on  the  point ;  neither  is  there  any  decision  that  the 
eldest  son  shall  inherit  to  his  father,  or  that,  in  default  of  sons, 
his  daughter  shall  inherit.  For  the  same  reason  it  may  be,  that 
no  decision  can  be  found  fixing  the  time  at  which  the  right  to 
the  tithe  of  animals  vests ;  namely,  because  the  principle  was 
never  before  disputed.  In  Bat/8  v.  Mlis  the  law  was  taken  for 
granted ;  it  was  admitted  that  the  right  to  the  tithe  accrued 
when  the  animal  dropped  from  the  dam.  This  principle  is  ad- 
mitted in  all  the  cases ;  and  it  is  upon  that  same  principle,  that 
corn  becomes  subject  to  the  rieht  of  the  rector  to  the  tithe  on 
the  instant  when  it  is  severed,  though  a  further  operation  is  re- 
quired before  the  tithe-owner  is  bound  to  take  it  away.  Bum  (a) 
seems  to  be  of  opinion  that  the  tithe  of  lamb  is  to  be  paid  where 
the  animal  falls,  and  that  it  is  not  divisible  like  tithe  of  wool ; 
but  it  is  now  clear  that  as  well  the  tithe  of  lamb,  as  the  tithe  of 
wool,  accrues  in  the  respective  places  where  the  lamb  is  dropped, 
and  where  the  wool  is  shorn.  I  am  therefore  clearly  of  opinion 
that  the  verdict  is  right. 

Richardson,  J.  I  am  of  the  same  opinion.  In  most  cases 
of  predial  tithe  an  intermediate  operation  is  to  be  performed, 
before  the  tithe  can  be  separated.  It  seems  admitted  here  on 
both  sides,  as  well  as  in  all  the  cases,  that  though,  in  the  instance 
of  corn,  the  law  is  such,  yet  that  the  right  vests  on  severance, 
and  that  where  the  death  of  the  parson  happens  after  severance, 

(a)  EooL  Lav,  7th  e<L  voL  3,  p.  508. 
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but  before  the  setting  out  of  the  tithe,  the  tithe  passes  to  the 
executors  of  the  parson.  So  lambs,  before  their  birth,  are,  as 
it  seems  to  me,  to  be  considered  as  analogous  to  growing  crops ; 
and,  therefore,  though  there  is  no  express  determination  in  print 
(for  the  dictum  of  Burn  is  not  to  be  considered  as  an  express 
authority),  I  am  of  opinion,  that  the  right  to  the  tithe  of  lamb 
attaches,  so  soon  as  the  animals  are  dropped  from  their  dams ; 
though  neither  the  owner  of  the  ewes  can  compel  the  owner  of 
the  tithe  to  accept,  nor  can  the  owner  of  the  tithe  compel  the 
owner  of  the  ewes  to  set  out  the  tithe  of  lambs,  until  they  are 
able  to  subsist  without  their  dams.  Rule  discharged. 


MORELL,  Demandant;  ALBAN,  Tenant;  HATCHETT, 
Vouchee. — ^p.  92. 

Where  the  praecipe  in  the  Yonchee's  warrant  of  attorney  in  a  recovery  rightly 
described  the  parties  to  the  plea,  but  the  body  of  the  warrant  of  attorney  ex- 
pressed that  the  youchee  appointed  his  attorney  to  gain  or  lose  in  a  plea  of 
land  against  the  tenant,  instead  of  the  demandant,  the  court  refused  either  to 
amend  the  warrant  of  attorney,  or  to  suffer  the  recovery  to  pass,  and  to  con- 
strue the  latter  clause  a^  repugnant  and  inoperative. 

At  the  head  of  the  vouchee's  warrant  of  attorney  in  this 
recovery,  stood  the  following  praecipe:  "Command  William 
Teates  Alban,  that  justly,  &c.,  he  render  to  J.  Fludyer  Morell," 
&c.  The  warrant  of  attorney  itself  ran  thus :  "  Salop,  to  wit. 
T.  B.  Hatchett,  Esq.,  whom  W.  Y.  Alban  vouches  to  warranty, 
appoints  in  his  stead  John  Bembow  and  J.  Moore,  gentlemen, 
his  attorneys  jointly  and  severally,  against  the  said  W.  Y. 
Alban,  to  gain  or  lose  in  a  plea  of  land.  Hatchett  was  the 
tenant  in  tail  intended  to  be  vouched.  The  officers  having 
upon  this  irregularity  refused  to  pass  the  recovery,  Heywoody 
Serjt.,  moved,  that  either  the  warrant  of  attorney  might  be 
amended,  by  substituting  the  name  of  J.  F.  Morell  for  the 
name  of  W.  Y.  Alban,  in  the  body  of  the  warrant  of  attorney, 
or  that  the  recovery  might  be  permitted  to  pass  with  a  voucher 
of  B.  Hatchett  as  the  warrant  of  attorney  now  stood.  The  Court 
intimating  an  opinion  that  neither  of  these  requests  could  be 
granted,  but  one  of  the  secondaries  stating  that  numerous  in- 
stances could  be  produced  of  amending  warrants  of  attorney, 
Heywood  was  permitted  to  speak  to  the  case  on  a  subsequent 
day.  As  to  the  first  point,  he  took  a  distinction  between  com- 
mon recoveries  and  adverse  suits,  and  urged  that  the  case  of  the 
former  was  to  be  more  favourably  considered  for  amendments, 
than  that  of  the  latter ;  but  at  least  the  Court  might  make  the 
same  amendments  in  the  former,  as  were  allowed  to  be  made  in 
the  latter  after  error  brought.  He  urged,  that  after  the  tenant 
has  appeared,  and  has  vouched  the  vouchee,  and  the  vouchee  is 
received,  the  tenant  is  out  of  Court,  and  is  become  a  perfect 
stranger  to  the  proceeding,  insomuch  that  he  cannot  even  bring 
a  writ  of  error ;  and  this  warrant  of  attorney  must,  therefore, 
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be  considered  in  the  same  view,  as  if  the  vouchee  had  in  the  lat- 
ter part  of  the  instrument  appointed  his  attorneys  to  appear  for 
him  in  a  plea  of  land  against  a  mere  stranger  to  the  prior  pro- 
ceedings. The  statute  o  Hen.  6,  c.  12,  enacts,  that  "  for  error 
assigned,  or  to  be  assigned,  in  any  warrant  of  attorney  in  any 
places  of  the  same  rased,  or  interlined,  or  in  any  addition,  sub- 
traction, or  diminution  of  words,  letters,  titles,  or  parcels  of 
letters,  found  in  any  such  warrant  of  attorney,  no  judgment  nor 
record  shall  be  reversed  nor  annulled."  And  the  second  section 
enables  the  "king's  judges  of  the  Courts  in  which  any  warrant 
of  attorney  for  the  time  shall  be,  to  examine  such  warrants  of 
attorney  by  them  and  their  clerks,  and  to  reform  and  amend 
(in  affirmance  of  the  judgment  of  such  records  and  processes), 
all  that  which,  to  them,  in  their  discretion,  seemeth  to  be  mis- 
prision of  the  clerks  in  such  warrant  of  attorney,  so  that  by  such 
misprision  of  the  clerk  no  judgment  shall  be  reversed  nor  an- 
nulled." Since  the  time  of  that  statute  the  Courts  have  felt  lio 
difficulty  in  amending  warrants  of  attorney ;  as  soon  as  a  warrant 
of  attorney  is  enrolled,  it  becomes  a  record  of  the  Court,  and 
the  Court  acquires  jurisdiction  over  it  to  amend  it,  Heley  v. 
Riggiy  Mo.  711.  The  plaintiff  by  his  warrant  constituted  Wil- 
liam Keeling  his  attorney,  and  exhibited  his  bill,  purporting  to 
be  by  John  Keeling  his  attorney ;  and  upon  error  assigned,  the 
Judges  caused  the  declaration  to  be  made  conformable  to  the 
warrant  of  attorney,  and  affirmed  the  judgment.  So  Hilliard 
v.  Bedner,  Cro.  Jac.  135,  S.  C.  Jenk.  316,  pi.  6,  the  plaintiff 
was  executor,  and  error  being  assigned  for  want  of  a  warrant  of 
attorney,  it  appeared  that  there  was  a  warrant  of  attorney  for 
the  plaintiff  in  the  suit,  but  that  it  did  not  name  the  plaintiff 
executor,  and  it  was  held  that  it  was  well  amendable ;  and  it 
it  should  be  intended  to  be  in  this  action,  because  there  was  not 
any  other  action  depending.  Bro.  Abr.  Amendment,  pi.  36. 
So  where  a  recovery  was  suffered  against  Elizabeth,(a)  and  the 
warrant  of  attorney  expressed,  that  "  Alicia  puts  in  her  stead 
A.  B.  to  gain  or  lose  against  Norton,  and  this  matter  was  as- 
signed for  error,  that  there  was  no  warrant  of  attorney  entered 
on  record  for  Elizabeth,  whether  this  should  be  error,  or  only  an 
arii  iidable  misprision,  or  not,  was  made  a  question.  See  the 
statute  8  Hen.  6,  cap.  12.  Also  see  M.  14  Hen.  7,  the  like  in 
an  assize ;  and  note,  that  in  the  case  above,  in  truth  the  record 
in  bank  of  the  warrant  of  attorney  was  amended  after  it  was 
removed  by  writ  of  error.  And  when  the  error  was  assigned  as 
above,  the  defendant  pleaded  that  there  was  a  variance  between 
the  certificate  and  the  writing  in  bank,  and  showed  the  statute 
of  8  Hen.  6,  c.  12,  touching  this  case :  and  qusere  the  order  of 
pleading  this,  and  the  certificate  thereof.''     If,  therefore,  the 

£  resent  recovery  had  gone  on  to  a  writ  of  error,  the  Court  would 
ave  amended  the  record ;  and  a  fortiori  they  may  well  do  so 
before  error  brought.    For  the  last  300  years,  thereforci  until 

(a)  Dy,  106,  pL  16. 
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the  year  1815,  no  difScultj  has  been  fonnd  in  granting  these 
amendments ;  the  officers  find  instances  of  them  in  every  term. 
Every  amendment  of  a  recovery  that  is  prayed  for,  is  pursued 
throughout  all  the  proceedings  m  the  recovery,  and  is  therefore 
virtually  an  amendment  of  the  warrant  of  attorney,  though  that 
instrument  be  not  expressly  named,  and  brought  to  the  notice 
of  the  Court.  In  the  case  of  ShaWj  Demandant ;  Le  Blanc^ 
Tenant ;  Ramsay  and  Wtfey  VtmeheeSj  ante  lY.  98 ;  as  also  in 
the  case  of  O'Brien^  Vouchee,  ante  lY.  196,  this  Court  ex- 
pressly permitted  it.  In  the  case  of  Jamee,  DemandarU;  Wil- 
liamSj  Tenant;  James,  Vouchee,  ante  VIE.  434,  S.  C.  1 
Moore,  130,  as  well  as  in  the  case  of  Williamson,  Demandant; 
Morton,  Tenant;  Layton,  Vouchee,  Michs.  Term.  58  6.  8, 
ante  YIII.,  the  Court  allowed  the  prcecipe  of  a  warrant  of  at- 
torney to  be  amended ;  which  amendment  consequently  affect- 
ed the  operation  of  the  whole  instrument.  If,  however,  adhering 
to  the  case  cf  Fox  v.  Bemhaw,  ante  YI.  652,  the  Court  will  not 
permit  this  instrument  to  be  amended,  he  urged  that  they  would 
at  least  permit  the  recovery  to  pass  upon  this  warrant  of  attorney 
as  it  now  stood,  as  was  done  in  the  case  of  Foreter,  Demandant; 
Forster,  Tenant ;  Davy  Bolton  on^  Wife,  Vouchees,  ante  YI. 
872.  And  there  is  no  incongruity  in  the  warrant  of  attorney 
to  prevent  the  recovery  so  passing ;  for,  inasmuch  as  it  has  been 
held  in  the  case  last  cited,  that  the  title  of  the  plea  named  in 
the  praecipe  designates  the  plea  in  which  the  attorney  is  appoint- 
ed, then,  since  the  prcecipe  shows  this  to  be  a  plea  between  Mih 
reU,  Demandant;  Alban,  Tenant;  and  JBdtchett,  Vouchee; 
the  subsequent  words  in  the  body  of  the  warrant,  expressing  the 
plea  to  be  between  the  vouchee  and  the  tenant,  are  repugnant  to 
the  former ;  and  the  rule  of  construction  is,  that  when  in  a  deed 
a  subsequent  clause  is  repugnant  to  a  prior  clause,  the  prior 
clause  must  prevail,  and  the  subsequent  repugnant  clause  has 
no  effect.  It  therefore  will  do  no  violence  to  any  rule  of  law  or 
construction,  if  the  Court  will  permit  the  recovery  to  pass  by 
virtue  of  the  warrant  as  it  now  stands.  Cur.  adv.  vuU. 

The  Court  took  time  to  consider  the  question  until  this  day, 
and  they  now  declared  that  they  saw  no  reason  to  depart  from 
the  rule  which  they  had  laid  down  in  Fox  v.  Bembow,  and  other 
cases ;  that  they  would  not  allow  the  warrant  of  attorney  to  be 
altered.  That  case  was  corroborated  by  the  decision  in  James, 
Demandant;  WHliams,  Tenant;  James,  Vouchee,  where  the 
like  motion  was  made  to  amend  \}i»  prcecipe  (which  in  the  print- 
ed report  is  inappropriately  called  the  caption  of  the  warrant  of 
attorney),  and  was  refused.  They  therefore  held,  that  the 
amendment  could  not  be  granted.  Neither  would  the  Court 
suffer  the  recovery  to  pass  under  the  present  warrant  of  attor- 
ney, to  do  which,  would,  in  substance,  be  the  same  thing  as  to 
amend  the  instrument.  As  the  recovery  was  so  recent,  the  par- 
ties might  easily  suffer  another.  The  business  was  so  carelessly 
done,  that  the  application  ought  not  to  be  granted  and  it  waa 
necessary  strictly  to  watch  these  proceedings.     Rule  refused. 
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Devisee  for  life,  with  a  power  enabling  her,  in  consideration  of  marriage,  to  revoke 
the  naes  limited  to  her,  and  to  appoint  lo  such  uses  and  with  such  powers  and 
provisoes,  and  in  such  manner,  as  was  by  her  afterwards  done,  by  a  deed  of  set- 
dement,  in  consideration  of  marriage,  revoked  the  uses,  and  appointed  the  lands, 
to  hold  to  the  use,  after  the  marriage,  of  her  husband  for  life  taru  waste,  and 
after  his  decease  to  the  use  of  herself  for  life  tans  waste,  with  remainder  to 
divers  other  utes  for  the  benefit  of  the  issue  of  that  marriage,  and  also  of  the 
issue  of  the  appointor;  remainder  as  she  should  by  will  appoint,  with  remainder 
to  the  use  of  herself  in  fee.  The  settlement  contained  a  power  for  the  husband 
and  wife,  firom  time  to  time,  when  in  possession  of  the  premises  so  limited 
to  them  for  then*  lives,  by  indenture  to  demise  such  premises  as  then  were 
leased  for  lives,  or  for  years  determinable  on  lives,  to  any  persons,  in  possession 
or  reversion,  for  one,  two,  or  three  lives*  so  as  there  were  not  thereon  any 
greater  estate  or  interest  subsisting  at  any  one  time,  than  what  would  be  de- 
terminable on  the  dropping  of  three  lives ;  and  so  as  there  were  reserved  the 
ancient  and  accustomed  yearly  rents,  duties,  and  services,  or  more,  or  as  great 
or  beneficial  rents,  duties,  and  services,  or  more,  or  a  just  proportion  of  such 
ancient  or  the  then  reserved  rents,  &c.  [except  heriots  which  might  be  varied 
at  will ;]  and  so  as  there  were  contained  in  every  such  lease  a  power  of  re-en- 
try  for  non-payment  of  the  rrnt  thereby  to  be  reserved ;  And,  also,  by  inden- 
ture to  demise  any  of  the  premises  for  any  term  absolute,  not  exceeding  twenty^ 
one  years,  in  possession,  and  not  in  reversion,  so  as  there  were  reserved  so 
much,  or  as  great  and  beireficial  yearly  and  other  rent  and  rents  and  other 
services  proportiuiiably,  as  then  were  therefore  paid  and  yielded,  or  the  beat 
and  most  improved  yearly  rent  and  rents  that  could  be  reasonably  had  or  ob- 
tained for  the  same,  without  taking  any  fine ;  and  so  as  in  every  such  lease 
there  were  contained  a  clause  of  re-entry  in  case  the  rents  reserved  were  an- 
^id  by  the  space  of  tweuty-eight  days.  And,  also,  by  indenture  to  demise  any 
of  the  premises  wherein  or  whereupon  any  mine  or  mines  should  be  open,  or 
any  person  should  be  willing  to  open,  any  mine,  for  any  term  not  exceeding 
thirty-one  years  in  possession,  so  as  upon  every  such  lease  there  wore  reserved 
such  share  of  the  produce,  or  snch  yearly  rent,  as  could  reasonably  be  obtain- 
ed without  taking  any  fine,  and  so  as  the  lessees  were  not  by  any  express  clause 
Ireed  from  impeachment  of  waste,  other  than  in  the  necessary  and  reasonable 
working  ihereuf,  and  so  as  there  were  inserted  such  proper  and  usual  cove- 
nants for  the  efiectually  winning  and  working  the  mines,  and  smelting  the  ore, 
«nd  doing  other  acta,  as  were  usually  inserted  in  leases  of  the  like  nature.  The 
lands  in  the  declaration  mentioned  had  been  and  were  leased,  and  were  under 
and  stifcject  to  a  lease,  for  a  term  of  years  determinable  on  lives.  The  husband, 
after  the  marriage,  by  indentorOf  in  consideration  of  the  former  lease,  and  of 
105^,  and  of  the  yearly  rents,  duties,  pasrments,  services,  articles,  covenants, 
provisoes,  and  agreements  thereinafter  specified  and  reserved  on  the  part  of 
the  lessees,  demised  the  lands  in  question  lor  ninety-nine  years,  if  three  or 
either  of  them  should  so  long  live,  paying  the  yearly  rent  of  2/.  by  equal  por- 
tioBS  at  Michaelmas  and  Lady  Day,  with  a  couple  of  fat  capons,  or  Is.  6dL  in 
lisu  thereof  ai  the  election  of  the  lesaor,  and  also  an  heriot  of  the  best  beast,  or 
40«.  in  lieu  thereof,  upon  the  death  of  every  tenant  dying  in  possession,  and  the 
like  upon  every  assignment^  sale,  forfeiture,  or  alienation ;  and  also  the  lessees 
yielding  and  doing  constant  suit  of  mill,  paying  such  toll  and  multure  as  others 
grinding  their  corn  there  should  psy.  The  lease  contained  a  covenant  by  the 
lessees  to  pay  the  yearly  rent  of  2L  and  the  duties,  heriots,  suits,  services,  and 
other  reservations,  at  the  time  and  in  the  nuoner  limited  and  appointed  for  pay- 
ment and  performance  of  the  same,  or  else  the  several  sums  reserved  in  lieu 
thereof;  with  a  proviso,  that  if  at  any  time  the  rent  of  2/.,  and  every  or  any  of 
the  duties,  services,  reservations,  and  payments  thereby  reserved,  or  any  part, 
should  be  unpaid  or  undone  by  fifteen  days  next  over  or  af»er  any  of  the  times 
whereat  or  whereupon  the  same  ought  to  be  paid,  done,  or  performed,  and  no 
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Bofficient  distress  or  distresses  could  or  might  be  taken  upon  the  premises,  or  if 
the  lessees  should  leave  the  premises  in  decay  six  months  after  view  had  and  notice 
given,  or  should  commit  any  wilful  waste,  or  grind  their  com  at  any  other  milU 
(the  lessor^s  mill  being  in  repair,)  or  if  the  lessees  should  assign  without  licensOi 
or  if  any  default  should  be  by  the  lessees  made  in  the  payment  or  performance  of 
all  or  any  of  the  reservations,  covenants,  and  agreements  therein-before  on  their 
parts  contained,  and  the  lessor,  and  the  person  to  whom  the  freehold  of  the  premises 
should  belong,  might  reenter.  Upon  the  trial  of  ab  ejectment,  evidence  was  re- 
ceived that  the  usual  and  accustomed  form  of  leases  of  the  estate  contained  in  the 
marriage  settlement,  for  lives  or  years  determinable  on  lives,  as  well  prior  as  sub- 
sequent to  that  settlement,  was  with  a  conditional  proviso  of  re-entry  similar  to 
that  in  this  indenture. 

1.  Held  by  four  judges  against  three,  that  the  clause  of  re-entry  in  the  lease  did 
not  pursue  the  form  required  by  the  leasing  power. 

2.  Held  by  three  judges,  that  the  evidence  of  the  former  leases  was  well  receiv- 
ed. 

This  was  a  writ  of  error  brought  to  reverse  a  judgment  of  the 
Court  of  King's  Bench  (the  arguments  and  judgments  in  the  Court 
of  King's  Bench  are  not  yet  in  print  (^ven  m  an  ejectment  brought 
to  obtain  possession  of  certain  lands  in  the  parish  of  Llamsamlet, 
in  the  county  of  Glamorgan.  The  cause  was  tried  before  Wood,  B., 
at  the  Hereford  Summer  assizes,  1815,  when  the  jury  found  a 
special  verdict,  stating  in  substance,  that  lord  Mansel  bemg  seized 
in  fee  of  considerable  lands  and  tenements  in  the  counties  of  Bre- 
con and  Glamorgan,  comprising,  amongst  other  things,  the  tene- 
ment in  question  called  Tal  y  Coba  Uchafy  devised  them  to  hb 
daughter  Louisa  Barbara  Mansel  for  life,  with  divers  remainders 
over,  and  that  the  will  contained  a  power  enabling  her,  in  consi- 
deration of  marriage,  and  either  before  or  after  her  marriage,  to 
revoke  all  the  uses  and  devises  of  the  lands  wherein  a  life-estate 
was  so  limited  to  her,  and  to  appoint  the  same  and  the  fee-simple 
thereof  to  such  uses,  and  with  such  powers  and  provisoes,  and  in 
such  manner,  as  was  by  her  afterwards  done  by  a  deed  of  settle- 
ment, dated  the  2d  of  July,  1757 :  that  lord  Mansel  died  seized  of 
the  said  lands  on  the  29th  November,  1750,  without  altering  his 
will,  and  leaving  the  said  Louisa  Barbara  Mansel  his  only  child 
and  heir  at  law,  who  thereupon  became  seized  in  fee  of  the  said 
lands.  That  the  said  Louisa  Barbara  Mansel  on  the  20th  of  July, 
1757,  intermarried  with  George  Venables  Vernon  the  younger,  af- 
terwards lord  Vernon,  having  previously,  by  a  deed  dated  2d 
July,  1757,  and  executed  in  conformity  to  the  power  for  that  pur- 
pose contained  in  the  will  of  lord  Mansel,  in  consideration  of  her 
said  marriage,  revoked  all  the  uses  and  devises  in  the  said  will 
contained  concerning  the  said  lands,  and  having  appointed  them  to 
the  earl  of  Guildford  and  Charles  Montagu  and  their  heirs,  to 
hold,  to  the  use  (after  the  solemnization  of  the  marriage)  of  the 
said  George  Venables  the  younger,  and  his  assigns  during  the 
term  of  his  life,  sans  waste,  and  after  his  decease  to  the  use  of 
Louisa  Barbara  Mansel  and  her  assigns  for  the  term  of  her  life, 
sans  waste,  and  after  the  determination  of  those  estates,  or  either 
of  them,  by  forfeiture  or  otherwise,  in  the  lifetime  of  George  Ve- 
nables Vernon  the  younger  and  Louisa  Barbara  Mansel,  or  the 
survivor  of  them,  to  the  use  of  the  same  trustees,  and  their  heirs, 
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during  the  lives  of  G.  V.  Vernon  and  L.  B.  Mansel,  and  the  sur- 
vivor, in  trust  to  preserve  the  contingent  estates  and  uses,  permit- 
ting the  said  G.  V.  Vernon  the  younger,  and  his  assigns,  during 
his  life,  and  afterwards  the  said  L.  B.  Mansel  and  her  assigns, 
during  her  life,  to  take  the  rents  and  profits,  and  after  the  decease 
of  the  survivor  of  them  the  said  G.  V.  Vernon  and  L.  B.  Mansel, 
to  divers  other  uses  for  the  benefit  of  the  issue  of  that  marriage, 
and  also  of  the  issue  of  L.  B.  Mansel,  and  in  default  of  such  is- 
sue, to  the  use  of  such  person  or  persons,  and  for  such  estates  and 
interests,  and  to  and  for  such  ends,  intents,  and  purposes,  and  sub- 
ject to  such  powers,  provisoes,  conditions,  and  limitations  over, 
and  in  such  manner  or  form,  either  absolutely  or  conditionally,  and 
with  or  without  power  of  revocation,  as  L.  B.  Mansel,  whether 
sole  or  covert,  and  notwithstanding  her  coverture,  should  by  her 
last  will  and  testament  in  writing,  or  any  writing  purporting  or  in 
the  nature  of  her  last  will  and  testament,  or  any  codicil  or  codicils 
thereto,  to  be  signed,  published,  and  declared,  in  the  presence  of 
three  or  more  credible  witnesses,  direct,  limit  or  appoint ;  and  in 
default  of  such  direction,  limitation,  or  appointment,  or  in  case  any 
such  should  be,  when  and  so  soon  as  the  estates  and  interests 
jhereby  limited  should  respectively  end  and  determine,  and  as  to 
such  parts  of  the  premises  whereof  no  appointment  should  be 
made,  and  in  the  mean  time,  and  until  such  appointment  should  be 
made,  and  subject  thereto,  to  the  use  of  the  said  L.  B.  Mansel, 
his  heirs  and  assigns  forever.  That  by  the  same  deed  it  was  pro- 
vided, declared,  and  agreed,  in  the  words  following ;  viz.  "  that  it 
shall  and  may  be  lawful  to  and  for  G.  V.  Vernon,  and  L.  B.  Man- 
sel his  intended  wife,  from  time  to  time  during  their  respective 
lives,  when,  and  as  they  shall  respectively  be  in  possession  of,  or 
entitled  to  the  perception  of  the  rents  and  profits  of  the  manors, 
messuages,  lands,  hereditaments,  and  premises  so  limited  to  them 
for  their  respective  lives  as  aforesaid,  by  indenture  or  indentures 
under  their  respective  hands  and  seals,  attested  by  two  or  more 
credible  witnesses,  to  demise,  lease,  or  grant  such  part  or  parts  of 
the  said  manors,  messuages,  lands,  tenements,  and  hereditaments, 
or  parts  or  shares  of  manors,  messuages,  lands,  tenements,  heredi- 
taments and  premises,  whereof  they  shall  be  so  respectively  in 
possession,  or  entitled  to  the  perception  of  the  rents  and  profite  as 
aforesaid,  as  now  are  leased  for  life  or  lives,  or  for  years  deter- 
minable on  the  dropping  of  a  life  or  lives,  to  any  person  or  per- 
sons in  possession  or  reversion,  for  one,  two,  or  three  lives,  or  for 
?ny  number  of  years  determinable  on  the  dropping  of  one,  two,  or 
three  lives ;  so  as  there  be  not  on  any  part  or  parcel  of  the  same 
premises  to  be  demised,  leased,  or  granted  respectively,  for  a  life 
or  lives,  or  for  years  determinable  on  the  droppirg  of  a  life  or 
lives  as  beforementioned,  an^  greater  est2.te  or  interest  subsisting 
at  any  one  time,  than  what  will  wear  out  or  be  determinable  on  the 
dropping  of  three  lives ;  and  so  as  on  every  such  respective  lease, 
demise,  or  grant,  for  a  life  or  lives,  or  for  years  determinable  on 
the  dropping  of  a  life  or  lives,  there  be  reserved  and  made  payable 
during  the  continuance  of  the  estates  and  interest  thereby  to  be 
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demised,  leased,  or  granted  respectively,  the  ancient  and  accus- 
tomed yearly  rents,  duties  and  services,  or  more,  or  as  great  oi 
beneficial  rents,  duties,  and  services,  or  more,  as  now  are,  or,  at 
the  time  of  demising  or  mnting  the  premises  so  to  be  demised, 
leased,  or  granted  respectively,  were  reserved  or  made  payable 
for  or  in  respect  of  the  same  premises  respectively,  or  a  just  pro- 
portion of  such  ancient  or  the  present  reserved  rents,  duties,  and 
services,  or  more,  according  to  the  value  of  the  premises  so  to  be 
demised,  leased,  or  granted  respectively,  (except  heriots,  which 
shall  or  may  be  varied,  altered,  or  compounded  for,  according  to 
the  will  and  pleasure  of  G.  V.  Vernon  and  L.  B.  Mansel,)  all 
such  rents,  duties,  and  services  respectively  to  be  incident  to  and 
go  along  with  the  reversion  and  remainder  of  the  same  premises, 
expectant  on  the  determination  of  the  said  respective  demises, 
leases,  and  grants  thereof ;  and  so  as  there  be  contained  in  every 
such  lease  a  power  of  re-entry  for  nonpayment  of  the  rent  thereby 
to  be  reserved  ;  and  so  as  the  respective  lessees,  to  whom  such 
lease  or  leases  shall  be  made  as  aforesaid,  be  not  by  any  express 
clause  to  be  contained  in  any  such  leases  respectively  freed  firom 
impeachment  of  waste,  and  so  as  the  said  respective  lessees  or 
lessee,  to  whom  any  such  lease  or  leases  shall  be  made  respec- 
tively as  aforesaid,  doth  and  do  seal  and  deliver  a  counterpart  or 
counterparts  of  such  lease  or  leases  respectively:  and  also  by  in- 
denture or  indentures,  under  their  respective  hands  and  seals,  at- 
tested as  aforesaid,  to  demise,  lease,  or  grant  all  or  any  of  the  said 
manors,  messuages,  lands,  hereditaments,  and  premises  so  limited 
to  them,  G.  B.  Vernon  and  L.  B.  Mansel,  for  their  respective 
lives,  for  any  term  or  number  of  years  absolute,  not  exceeding 
twenty-one  years,  to  take  effect  in  possession,  and  not  in  rever- 
sion, or  by  way  of  future  interest ;  so  as  upon  every  such  lease  for 
an  absolute  term  not  exceeding  twenty-one  years,  there  were  re- 
served and  made  payable  during  the  continuance  of  such  lease  or 
leases,  so  much,  or  as  great  and  beneficial  yearly  and  other  rent 
and  rents,  and  other  services  proportionably,  as  now  is  and  are 
therefore  paid  and  yielded,  or  the  best  and  most  improved  vearly 
rent  and  rents  that  can  be  reasonably  had  or  obtained  for  the 
same,  without  taking  any  fine,  premium,  or  foregift,  or  any  thing 
in  the  nature  of  or  in  lieu  thereof,  to  be  incident  to  and  go  along 
with  the  reversion  and  remainder  of  the  same  premises  expectant 
on  the  determination  of  the  said  respective  leases ;  and  so  as  the 
respective  lessees  and  lessee,  to  whom  any  lease  or  leases  shall 
be  made  respectively  as  aforesaid,  doth  and  do  seal  and  deliv« 
a  counterpart  or  counterparts  of  such  lease  or  leases  respectively, 
and  so  as  in  every  such  lease  for  any  term  of  years  absolute,  re- 
spectively, there  be  contained  a  elause  of  re-entry  in  case  the 
rent  or  rents  thereupon  to  be  reserved  be  behind  or  unpaid  by 
the  space  of  twen^-eight  days  after  the  times  thereby  respec- 
tively appointed  for  payment  thereof.  And,  also,  by  indenture 
or  indentures  under  tlieir  respective  hands  and  seals,  attested  as 
aforesaid,  to  demise,  lease,  and  grant  all  or  any  part  of  the  lands, 
hereditaments,  and  premises  so  limited  to  them  the  said  G.  V. 
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Vernon  and  L.  B.  Mansel,  for  their  respective  lives  as  aforesaid, 
wherein  or  whereupon  any  mine  or  mines  now  is  or  are  open,  or 
wherein  or  whereon  any  person  or  persons  shall  be  willing  to  open 
any  mine  or  mines,  sough  or  soughs,  or  other  thing  or  things 
whatsoever,  which  may  be  requisite  and  necessary  for  the  digging 
and  getting  of  lead  or  copper  ore,  or  any  metal  or  mineral  what- 
soever, unto  any  person  or  persons  for  any  term  or  number  of 
years  not  exceeding  thirty-one  years,  to  take  effect  in  possession, 
and  not  in  reversion,  or  by  way  of  future  interest ;  and  so  as  upon 
every  such  lease  for  an  absolute  term  not  exceeding  thirty-one 
years,  there  be  reserved  and  made  payable  during  the  continu- 
ance of  such  lease  or  leases,  such  part  or  share  of  the  lead,  cop- 
per, ore,  coal,  and  other  produce  to  be  gotten  from  the  said  mines, 
or  such  yearly  rent  or  income  in  respect  thereof,  as  can  reasonably 
be  had  or  obtained  for  the  same,  without  taking  any  fine,  pre- 
mium, or  foregift,  or  any  thing  in  the  nature  or  in  lieu  thereof,  to 
be  incident  to  and  go  along  with  the  reversion  and  remainder  of 
the  same  premises,  expectant  on  the  determination  of  the  said  re- 
spective leases ;  and  so  as  the  respective  lessees  to  whom  such 
lease  or  leases  shall  be  made,  be  not,  by  any  express  clause  to 
be  contained  in  any  of  such  leases  respectively,  freed  from  im- 
peachment of  waste,  other  than  in  the  necessary  and  reasonable 
winning  or  working  thereof,  and  so  as  the  said  respective  lessees 
and  lessee  to  whom  any  lease  or  leases  shall  be  made  respectively 
as  aforesaid,  doth  and  do  seal  and  deliver  a  counterpart  or  coun- 
terparts of  such  lease  or  leases  respectively,  and  so  as  there  be 
also  inserted  such  proper  and  usual  covenants  for  the  effectually 
winning  and  working  the  said  mines,  and  smelting  the  ore,  and 
doing  all  other  proper  and  necessary  acts,  as  are  usually  inserted 
in  leases  of  the  like  nature.  That  by  force  of  the  last-mentioned 
deed,  G.  V.  Vernon,  after  the  marriage,  became  seised  for  life  of 
the  last-mentioned  lands :  that  at  the  date  of  that  settlement,  and 
until  the  surrender  made  at  the  time  of  making  the  indenture  next 
mentioned,  and  therein  referred  to,  the  lands  in  the  declaration 
mentioned  had  been  and  were  leased,  and  were  under  and  subject 
to  a  lease  to  certain  persons  for  a  term  of  years  determinable  on 
the  lives  of  three  persons,  who  died  before  the  day  of  the  demise 
laid  in  the  declaration.  That  after  the  date  of  the  settlement  and 
marriage  on  the  5th  of  September,  1803,  G.  V.  Vernon,  being  so 
seised,  executed,  by  his  then  name  and  title  of  lord  Vernon,  an 
indenture  of  that  date,  between  himself  of  the  one  part,  and  Charles 
Smith  (since  deceased)  and  the  plaintiff  in  error,  of  the  other  part, 
by  which  it  was  witnessed,  that  in  consideration  of  the  surrender 
of  the  former  lease  and  in  consideration  of  105/.  paid  to  lord 
Vernon  by  Charles  Smith  and  the  defendant,  and  of  the  yearly 
rents,  duties,  payments,  services,  articles,  covenants,  provisoes, 
and  agreements  therein-after  specified  and  reserved,  and  by  and  on 
the  part  of  the  lessees  to  be  paid,  done,  performed,  and  kept,  lord 
Vernon  demised  and  granted  to  Charles  Smith  and  the  defendant, 
the  messuage,  tenement,  and  lands,  with  the  appurtenances,  from 
the  day  of  the  date  for  ninety-nine  years,  if  the  lessees  and  John 
Smith,  or  either  of  them,  should  so  long  live,  paying  the  yearly 
VOL.  V.  67  2  Y 
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rent  of  2/.,  by  equal  portions,  at  Michaelmas  and  Lady-day,  with 
a  couple  of  fat  capons,  or  1^.  6fl?.  in  lieu  thereof,  at  the  election  of 
the  lessor ;  and,  also,  an  heriot  of  the  best  beast,  or  405.  in  lieu 
thereof,  upon  the  death  of  every  tenant  dying  in  possession,  and 
the  like  upon  everjr  assignment,  sale,  forfeiture,  or  alienation ;  and, 
also,  the  lessees  yielding  and  doing  constant  suit  of  mill,  during 
the  term,  for  all  their  com  and  grain,  which  should  be  gotten  and 
spent  upon  the  demised  premises,  unto  and  at  such  of  the  mill  or 
mills  of  lord  Vernon,  his  heirs  and  assigns,  or  such  person  or  per- 
sons to  whom  the  freehold  or  inheritance  of  the  premises  should 
belong,  as  he  and  they,  during  the  term,  should  for  that  purpose 
direct  and  appoint,  paying  such  toll  and  multure  as  others  grinding 
their  corn  there  should  pay.  That  the  lease  contained  a  covenant 
on  the  part  of  the  lessees  to  pay  to  lord  Vernon,  his  heirs  and  as- 
signs, or  to  such  other  person  or  persons  who  should  be  entitled 
to  the  freehold  and  inheritance  of  the  same  premises,  expectant  in 
reversion  upon  the  determination  of  the  same  lease,  a  proportion 
of  the  rents  reserved,  in  case  the  term  should  determine  between 
any  of  the  days  of  payment  by  the  death  of  the  persons  named  in 
the  same  lease,  and  also  covenants  and  provisoes  in  the  following 
words :  "  And  the  lessees  for  themselves,  their  heirs,  executors, 
administrators,  and  assigns,  and  for  every  of  them,  do  covenant, 

Eromise,  and  agree,  to  and  with  the  said  George  lord  Vernon,  his 
eirs,  executors,  administrators,  and  assigns,  and  to  and  with  such 
person  or  persons  to  whom  the  immediate  freehold  or  inheritance 
of  the  premises  shall  as  aforesaid  belong,  and  to  and  with  every  of 
tliem,  in  manner  and  form  following ;  that  is  to  say,  that  they  the 
lessees,  their  executors,  administrators,  and  assigns,  some  or  one 
of  them,  shall  and  will,  well  and  duly,  during  the  said  term,  pay, 
do,  and  perform,  or  cause  to  be  paid,  done,  and  performed,  unto 
the  said  George  lord  Vernon,  his  heirs  or  assigns,  or  such  person 
or  persons  to  whom  the  freehold  or  inheritance  of  the  premises 
shall  as  aforesaid  belong,  and  every  of  them,  the  said  yearly  rent 
or  sum  of  two  pounds,  and  the  said  duties,  heriots,  suits,  services, 
and  other  the  reservations  aforesaid,  and  every  of  them,  at  the 
times,  and  in  the  manner  above  limited  and  appointed  for  payment 
and  performance  of  the  same,  or  else  the  several  sums  reserved  in 
lieu  thereof:  Provided  always,  that  if  it  shall  happen  at  any  time 
during  the  estate  hereby  granted,  that  the  said  yearly  rent  or  sum 
of  two  pounds,  and  every,  or  any  of  the  duties,  aiervices,  reserva- 
tions, and  payments  hereby  reserved,  or  any  part  thereof,  shall  be 
behind,  unpaid,  or  undone,  in  part  or  in  all,  by  the  space  of  fifteen 
days  next  over  or  after  any  or  either  of  the  days  or  times  whereat 
or  whereupon  the  same  ought  to  be  paid,  done,  or  performed  as 
aforesaid,  and  no  sufficient  distress  or  distresses  can  or  may  be  bad 
and  taken  upon  the  said  premises,  whereby  the  same,  and  all  da- 
mages thereof,  (if  any  be)  may  be  fully  raised,  levied,  and  paid,  or 
if  the  lessees,  their  executors,  administrators,  or  assigns,  or  under- 
tenants, or  any  of  them,  shall  suffer  and  leave  the  said  premises, 
or  any  part  thereof,  to  continue  in  decay,  or  unrepaired,  by  the 
space  of  six  calender  months  next  after  such  view  had  and  notice 
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given,  or  left  as  aforesaid,  or  shall  do  or  commit,  or  cause  or  suf- 
fer to  be  committed  or  done,  any  wilful  waste,  spoil,  or  destruc- 
tion in  or  upon  the  said  premises,  or  any  part  thereof,  or  shall  at 
any  time  during  the  said  term  grind  any  part  of  their  com  or  grjun 
at  any  other  mill  than  such  mill  as  to  be  appointed  by  the  said 
George  lord  Vernon,  his  heirs  or  assigns,  or  such  person  or  per- 
sons to  whom  the  freehold  or  inheritance  of  the  premises  shall  as 
aforesaid  belong,  (the  same  being  in  repair  and  order  to  grind  such 
com  and  grain))  or  if  the  lessees,  their  executors  and  administra- 
tors, or  any  or  either  of  them,  shall  at  any  time  during  the  estate 
hereby  granted,  give,  grant,  bargain,  sell,  assign,  or  otherwise  de- 
part with  this  present  demise  and  lease,  or  with  their  or  either  of 
their  estate  or  interest  therein,  without  the  license  and  consent  of 
the  said  Geoige  lord  Yemon,  his  heirs  or  assigns,  or  of  the  per 
son  or  persons  to  whom  the  freehold  or  inheritance  of  the  premises 
shall  as  aforesaid  belong,  in  writing,  under  his  or  their  hands 
thereunto  first  had  and  obtained ;  or  if  any  default  shall  be  by  them 
the  lessees,  their  executors,  administrators,  or  assigns,  made  in 
the  payment  or  performance  of  all  or  any  of  the  reservations,  cove- 
nants, and  agreements,  hereinbefore  on  their  parts  contained,  that 
then  and  from  thenceforth,  in  all,  or  any,  or  either  of  the  said 
cases,  it  shall  and  may  be  lawful  to  and  for  the  said  George  lord 
Vernon,  his  heirs  and  assigns,  and  the  person  and  persons  to  whom 
the  freehold  or  inheritance  of  the  j^remises  shall  as  aforesaid  be- 
long, into  and  upon  the  $aid  premises  hereby  demised,  and  into 
every  part  and  parcel  thereof  wholly  to  re-enter,  and  the  same  to 
have,  hold,  retain,  possess,  and  enjoy,  as  in  his,  and  their  former 
and  proper  estate,  against  the  lessees,  their  executors,  administra- 
tors, or  assigns ;  these  presents,  or  any  thing  herein  contained  to 
the  contrary  thereof  in  any  wise  notwithstanding."  And,  that  no 
other  than  the  above  recited  power  of  re-entry  for  non-payment  of 
the  rent  reserved  by  the  same  indenture  is  contained  therein,  of 
which  same  indenture  the  lessees  then  executed  and  delivered  a 
counterpart ;  and,  that  the  several  rents,  duties,  reservations,  and 
payments  reserved  by  the  indenture  of  the  5th  September,  1803, 
and  secured  by  ^vich  render,  covenants,  and  power  of  re-entry 
therein  contained,  were  at  the  time  of  making  the  last-mentioned 
indenture  the  ancient  and  accustomed  yearly  rents,  duties,  and  ser- 
vices, and  then  were  as  great  and  beneficial  rents,  duties,  and  ser- 
vices, as  the  yearly  rents,  duties,  and  services  which  at  the  time 
of  making  the  deed  of  the  2d  July,  1767,  or  at  any  time  thereaf- 
ter, previous  to,  or  at  the  making  of  the  indenture  of  5th  Septem- 
ber, 1803,  were  or  had  been  reserved,  or  made  payable,  or  secur- 
ed, for  or  in  respect  of  the  lands  and  tenements  by  the  same  in- 
denture mentioned  to  be  demised.  And  that  the  lands  and  tene- 
ments, with  the  appurtenances  in  the  declaration  mentioned,  were 
and  are  the  same  lands  and  tenements,  and  that  the  usual  and  ac- 
customed form  of  leases,  of  the  estates  contained  in  the  marriage- 
settlement  of  2d  July,  1757,  for  lives  or  years  determinable  on 
lives,  as  well  prior  as  subsequent  to  that  settlement,  was  with  a 
conditional  proviso  of  re-entry  similar  to  that  in  the  indenture  of 
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5th  of  September,  1803;  and,  that  all  the  rents,  duties,  and  services 
reserved  by  the  last-mentioned  indenture,  and  which  accrued  in 
the  lifetime  of  lord  Vernon,  have  been  discharged  and  performed  ; 
and,  that  Henry  Smith  has  been  ready  to  pay  and  perform  all 
sums,  matters,  and  things,  that  would  have  accrued  to  this  time, 
supposing  the  last-mentioned  indenture  to  have  continued  in  force 
and  undetermined  ;  and  that  Charles  Smith  was  since  deceased, 
but  that  Henry  Smith  and  John  Smith  are  still  living ;  and,  that 
after  the  making  of  the  last-mentioned  indenture,  and  before  the 
day  of  the  plaintiff's  demise,  L.  B.  Mansel,  by  virtue  of  the  pow- 
ers to  her  given  by  the  deed  of  2d  July,  1757,  duly  made  her  last 
will  and  testament  in  writing,  dated  the  5th  of  August,  1783, 
signed,  published,  and  declared  by  her,  and  attested  and  subscrib- 
ea  in  her  presence  by  three  creaible  witnesses,  and  thereby  de- 
vised the  lands  and  tenements  devised  by  the  will  of  lord  Mansel 
to  L.  B.  Mansel,  subject  to  the  estate  for  life  of  her  husband 
therein  to  Thomas  earl  of  Clarendon  for  life,  remainder  to  Wil- 
liam Augustus  Henry  Villiers,  afterwards  William  Augustus 
Henry  Villiers  Mansel,  second  son  of  George  Busy  Villiers,  earl 
of  Jersey,  in  fee ;  and  on  the  1st  January,  1786,  died,  without  is- 
sue, and  without  altering  her  will  as  to  her  devise  of  the  last-men- 
tioned lands  and  tenements  with  the  appurtenances.  That  on  the 
1st  January,  1787,  the  earl  of  Clarendon  died,  whereupon,  W.  A. 
H.  Villiers,  became  seised  in  fee  of  the  remainder  of  the  last-men- 
tioned lands  and  tenements,  expectant  on  the  life  of  lord  Vernon 
therein.  And  being  so  seised,  by  indentures  of  lease  and  release, 
of  4th  and  5th  January,  1812,  conveyed  the  same  to  G.  earl  of 
Jersey y  Edward  Ellice,  and  Alexander  Murray,  the  lessors  of  the 
plaintiff,  who  thereupon  became  seised  in  remainder ;  and  upon  the 
decease  of  lord  Vernon,  on  the  day  of  the  demise  alleged,  became 
seised  of  the  last-mentioned  lands  and  tenements,  with  their  ap- 
purtenances, in  their  demesne  as  of  fee,  and  on  the  day  laid  in  the 
declaration  demised  the  premises  to  the  plaintiff,  and  that  the  de- 
fendant entered  and  ousted  him.     But  whether,  &c. 

This  case  was  twice  argued :  first  in  Easter  term,  1818,  by  LU- 
tledale  for  the  plaintiff,  and  Giffhrdj  solicitor  general,  for  the  de- 
fendant, and  again  in  Hilary  term,  1819,  by  Jervis  for  the  plain- 
tiff, and  Moysey  (F.)  for  the  defendant. 

For  the  plaintiff  it  was  argued,  that  this  lease,  granted  by  the 
late  Lord  Vernon,  who  was  tenant  for  life  of  the  estate  in  ques- 
tion, was  not  a  valid  lease  against  the  remainder-man,  because  it 
was  not  conformable  to  the  power  contained  in  the  'settlement 
made  previous  to  the  marriage  of  Mr.  Vernon,  afterwards  Lord 
Vernon,  with  the  Honourable  Louisa  Barbara  Mansel.  By  the 
deed  of  settlement  of  the  2d  July,  1757,  the  respective  tenants 
for  life  were  authorized  to  grant  several  kinds  of  leases  of  differ- 
ent kinds  of  property,  and  amongst  others,  leases  for  lives,  or 
years  determinable  on  lives,  of  lands  formerly  let  in  that  man- 
ner, under  certain  conditions  and  restrictions,  and  (amongst 
others)  the  following :  ^^  So  as  there  be  contained  in  every  such 
lease  a  power  of  re-entry  for  non-payment  of  the  rent  thereby 
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to  be  reserved."  The  lease  (which  is  of  the  date  of  the  5th 
September,  1803)  contains  a  power  of  re-entry  in  the  case  of 
non-payment  of  the  rent  for  15  days,  and  there  being  no  sufS- 
cient  distress  on  the  premises.  First,  it  was  to  be  considered 
what  was  the  grammatical  construction  of  the  particular  part  of 
the  power  upon  which  the  question  arose ;  secondly,  what  was 
the  meaning  and  intention  of  the  creator  of  the  power,  as  it  was 
to  be  collected,  first,  from  the  words,  secondly,  from  the  object, 
of  the  whole  power,  considered  both  collectively,  and  in  its  sepa- 
rate parts ;  thirdly,  the  rule  was  to  be  found  by  which  this 
power,  and  particularly  the  last-mentioned  part  of  the  power, 
was  to  be  construed ;  fourthly,  the  proviso  for  re-entry  in  the 
lease  was  not  conformable  to  the  leasing  power  in  the  settlement, 
and  was  not  only  different,  but  not  so  advantageous  to  the  re- 
mainder-man ;  fifthly,  the  evidence  of  the  former  leases,  which 
was  received  to  prove  that  the  clause  of  re-entry  in  this  lease 
was  conformable  to  the  usual  and  accustomed  form  of  clauses  of 
re-entry  in  leases  of  other  lands  similarly  circumstanced,  both 
prior  and  subsequent  to  the  settlement  creating  the  power,  was 
not  admissible  for  that  purpose,  and  could  not  be  taken  into  con- 
sideration by  the  Court  in  giving  judgment ;  sixthly,  and  lastly, 
the  plaintiff's  counsel  examined  the  cases  which  had  been  decided 
on  this  subject,  and  anticipated  the  general  arguments  advanced 
on  the  other  side,  which  did  not  range  themselves  under  any  of 
the  foregoing  heads.  First,  as  to  the  grammatical  construction 
of  the  words  of  the  particular  part  of  the  power  upon  which  the 
question  arises.  The  words  are  byway  of  proviso  or  condition : — 
"  So  as  there  be  contained  in  every  such  lease  a  power  of  re-entry 
for  non-payment  of  the  rent  thereby  to  be  reserved."  In  im- 
posing this  condition,  the  creator  of  the  power  had  not  used  any 
word  of  reference;  but  he  had  used  the  indefinite  article  "  a" — 
**a  power  of  re-entry."  This  indefinite  article,  it  might  be  said, 
means  ^'some,"  ^'any,"  but  it  could  not  be  contended,  that  the 
condition  would  be  satisfied  by  the  insertion  in  the  lease  of  some, 
or  any  clause  of  re-entry  of  any  kind  whatever,  and  in  any 
event,  however  remote  and  unlikely ;  that  would  leave  too  little 
a  degree  of  restraint  upon  the  person  who  was  to  execute  the 
power ;  in  fact,  it  would  leave  him  under  no  restraint  at  all. 
But  it  would  be  said  that  the  words  of  the  power  being  general, 
**  a  power  of  re-entry,"  they  meant  "a,"  "  or  any  usual  or  reason- 
able" power  of  re-entry ;  that  the  creator  of  the  power  required 
a  power  of  re-entry,  without  saying  what  power,  and  that  he 
therefore  left  it  in  the  discretion  of  the  tenant  for  life  to  insert 
in  the  lease  any  usual  or  reasonable  power  of  re-entry.  But 
this  argument  proceeded  on  an  assumption  which  was  altogether 
unfounded,  namely,  that  the  grantor  required  a  power  of  re-entry, 
without  saying  what  power ;  for  he  has  said  what  power :  he  has 
said,  that  it  shall  be  a  power  of  re-entry  for  non-payment  of 
rent,  and  he  has  not  left  anything  to  the  discretion  of  the  person 
who  is  to  execute  the  power.  It  is  true  he  has  expressed  himr 
gelf  generally:  he  has  indeed  expressed  himself  so  generally^  to 
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repeat  his  rery  words,  that  he  has  specified  but  one  quality  which 
he  requires  the  power  of  re-entry  to  have,  namely,  that  it  should 
be  for  non-payment  of  rent ;  but  his  having  imposed  this  one  con- 
dition only,  is  certainly  no  reason  why  a  compliance  with  that 
condition  only  should  be  dispensed  with.  The  creator  of  the 
power  has  not  said,  it  dhall  be  the  usual  power ;  he  has  not  said, 
that  it  shall  be  a  reasonable  one,  but  he  has  said,  generally,  that 
it  shall  be  for  non-payment  of  rent ;  and  there  ought  certainly 
to  be  some  very  strong  reason  for  ifeo  construing  the  power,  as  to 
dispense  with  the  generality  of  the  condition  which  he  has  an- 
nexed to  its  execution,  and  to  substitute,  in  its  place,  a  special 
or  qualified  condition,  according  to  a*  discretion  which  he  has  not 
delegated  nor  intrusted  to  any  one.  Who  is  to  judge  of  what  is 
a  usual  or  reasonable  power  of  re-entry?  Is  the  tenant  for 
life  to  do  so  ?  If  he  is,  by  what  means  is  he  to  do  so  ?  Is  it  by 
reference  to  former  leases,  or  to  that  which  is  generally  usual,  or 
generally  reasonable  ?  The  creator  of  the  power,  by  omitting 
to  use  words  of  reference  to  former  leases  in  this  particular  part 
of  the  power,  though  he  has  Used  them  in  othei^  parts  of  the 
power,  has  excluded  all  reference  to  former  leases  for  this  pur- 
pose. Is  he  to  do  so  by  reference  to  what  is  generally  usual,  or 
generally  reasonable?  Where  is  the  criterion  to  be  found? 
That  which  may  be  usual  in  one  part  of  the  country,  may  Aot 
be  usual  in  another.  That  Which  may  be  Visual  generally,  may 
not  be  usual  on  this  particular  estate.  Secondly,  as  to  what 
would  be  a  reasonable  time  to  allow  for  suspending  the  right  of 
re-entry  for  non-payment  of  rent.  If  15  days  be  a  reasonable 
time,  would  21  days,  28  days,  42  days,  60  days,  be  a  i^easonable 
time  ?  In  many  places  rents  are  only  received  one  half-year 
under  another.  In  some  great  families  the  tenants  are  always 
allowed  to  retain  a  year's  rent  ifl  hand ;  i^ould  an  extension  of 
the  time  to  those  periods  be  unreasonable  ?  Is  the  Court  to  jud^ 
what  is  reasonable  ?  If  so,  by  what  rule  are  they  to  do  so  ?  ifl 
the  jury  to  find  the  fact  in  every  ca(de  ?  or  is  the  question  to  be 
decided  by  the  judges  in  every  case  as  it  shall  arise  ?  K  so,  ease 
after  case  must  be  examined  to  ascertain  the  limits  of  what  id 
reasonable,  and  the  greatest  confusion  and  uneertainty  would 
be  introduced  into  this  head  of  the  law,  as  has  happened  in  the 
case  of  illusory  appointments^  itk  cottrtfl  of  equity ;  (o)  and  the 
Court  would  too  late  have  to  regret  in  this  case,  as  they  did  in 
those  cases,  that  they  ever  deviated  from  the  plain  rules  of  siin- 
ple  grammar.  The  words  which  are  used  are  also  vei^y  strong  z 
they  are  "  a  power  of  re-entry,"  wbieh  import  a  right  accompa- 
nied with  the  means  of  re-entry,  not "  a  clause  of  I'e-entry," 
which  is  the  word  the  creator  of  the  power  uses  when  he  comes 
to  speak  of  the  leases  at  rack-rent,  and  which  might,  with  greater 
plausibility,  be  argued  to  mean  an  authority  to  do  the  act,  either 
under,  or  not  under  restrictions.  Then  the  deed  goes  on  to  say, 
"  for  non-payment  of  the  rent  thereby  to  be  reserved  :*'  the  word 

(a)  See  the  oases  referred  to  in  Sagden  on  Powers,  484,  et  §cq.     Kemp  v. 
Kemp,  5  Yes.  jun.  849.    Butcher  y.  Butcher^  9  Yea.  Jun. 
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**for"  has  precisely  the  same  meaning  as  the  word  "on'*  would 
have  had.  "  On,"  according  to  Johnson,  in  one  of  its  senses,  ia 
a  preposition  denoting  the  time  at  which  anything  happens. 
"For,"  according  to  the  same  authority,  in  one  of  its  senses, 
means,  "because  of;'*  and  according  to  Mr.  Home  Tooke,(a) 
"for"  means  "caiwe,  and  nothing  else;"  the  word  "for**  there- 
fore is  synonymous,  or  nearly  so,  with  the  word  "  on'*  in  the 
sense  in  which  it  is  used  in  this  place,  at  least  it  is  as  strong, 
A  power  of  re-entry,  "on"  non-payment  of  rent,  would  be  a 
power  authorizing  re-entry  on  the  happening  of  that  event.  A 
power  of  re-entry,  "  for"  non-payment  of  rent,  would  be  a  power 
authorizing  re-entry  for  the  cause  of  non-payment  of  rent ;  now, 
as  the  rent  would  be  payable  at  some  time  certain,  the  happening 
of  the  event,  and  the  cause  for  the  re-entry,  would  both  neces- 
sarily occur  at  one  and  the  same  time :  the  power  of  re-entry  must 
attach  at  some  time  or  other,  and,  in  the  absence  of  any  direction 
to  the  contrary,  it  must  attach  at  the  same  time  when  the  cause 
for  it  occurs :  upon  the  first  point,  therefore,  the  words,  "  a  power 
of  re-entry  for  non-payment  of  the  rent,"  mean,  first,  a  power 
which  shall  be  general  and  absolute,  and  shall  give  a  right  of  re- 
entry on  the  occurrence  of  the  default ;  and,  secondly,  one  which 
is  unlimited  and  unclogged  with  any  condition :  but  it  is  not  ne- 
cessary for  the  purposes  of  this  particular  case  to  go  the  length 
of  both  parts  of  this  proposition,  it  is  enough  to  establish  the 
second,  namely,  that  it  means  one  that  is  unlimited  and  unclogged 
with  any  condition.  Next  comes  the  consideration  of  the  second 
question,  viz.  what  wad  the  meaning  and  intention  of  the  creator 
of  the  power,  as  it  is  to  be  collected,  first,  from  the  words,  and, 
secondly,  from  the  object  of  the  whole  of  the  power,  considered 
both  collectively,  and  in  its  separate  parts  ?  And  first,  as  to  the 
words  of  the  power :  the  power,  it  is  to  be  observed,  is  threefold ; 
it  is  for  letting,  first,  at  customary  rents,  secondly,  at  rack  rents, 
and,  thirdly,  for  letting  mines.  First,  with  respect  to  those  parts 
of  the  estate  which  were  then  leased  for  life  or  lives,  or  for  years 
determinable  on  the  dropping  of  a  life  or  lives ;  it  authorizes  the 
granting  of  leases  to  any  person  or  persons  in  possession,  or  re- 
version, for  one,  two,  or  three  lives,  or  for  any  number  of  years 
determinable  on  the  dropping  of  one,  two,  or  three  lives,  under 
numerous  conditions  and  restrictions,  each  of  which  is  introduced 
by  the  words,  "  so  as,"  "  so  as  there  be  not  more  than  three  lives 
at  once  in  each  lease ;"  "  so  as  there  be  reserved  the  ancient  and 
customary  yearly  rents,  duties,  and  services ;  or  more,  or  as  great 
or  beneficial  rents,  duties,  and  services,  or  more,  as  then  were, 
or  at  the  time  of  demising  the  premises,  should  be  reserved  and 
made  payable  in  respect  thereof,  except  heriots"  (which  might 
be  compounded  for,  according  to  the  will  and  pleasure  of  the  les- 
sors) ;  now  here  it  is  to  be  observed,  that  where  the  creator  of 
the  power  chose  to  make  a  reference  to  former  leases,  he  has 
done  so ;  where  he  chose  to  give  discretion  to  the  tenants  for 

(a)  DiyenioxLB  of  Pnrlej,  2d  ed.  toL  L  p.  866. 
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life,  as  in  the  case  of  heriots,  he  did  it,  hut  that,  in  exacting  the 
power  of  re-entry,  he  neither  refers  to  the  former  leases,  nor  to 
the  usual  clause  of  re-entry  (if  indeed  there  be  any  such  thing), 
nor  does  he  use  any  words  importing  a  discretion  to  be  exercised 
by  the  several  tenants  for  life ;  but  he  expresses  himself  abso- 
lutely, "a  power  of  re-entry  for  non-payment  of  rent,"  and  he 
goes  on  with  other  absolute  conditions  in  the  same  manner,  '^  so 
as  the  lessees  be  not  by  any  express  clause  freed  from  impeach- 
ment of  waste,  and  so  as  they  do  seal  and  deliver  counterparts 
of  their  leases."  Then  comes,  secondly,  the  power  of  granting 
leases  at  rack  rent,  which  is  also  subject  to  certain  conditions  and 
restrictions  which  are  introduced  by  the  same  words,  "  so  as  the 
lessees  be  not  by  any  express  clause  freed  from  impeachment  of 
waste,  and  so  as  they  do  execute  counterparts  of  their  leases,  and 
so  as  in  every  such  lease  for  any  term  of  years  absolute  respect- 
ively, there  be  contained"  (not  a  power,  but)  "a  clause  of  re- 
entry, in  case  the  rent  or  rents  thereupon  to  be  reserved  be  be- 
hind or  unpaid  by  the  space  of  28  days,  after  the  times  thereby 
respectively  appointed  for  payment  thereof."  Here  it  is  to  be 
observed,  that  where  the  creator  of  the  power  thought  fit  to 
extend  the  time  for  re-entry  beyond  the  day  appointed  for  the 
payment  of  the  rent,  he  did  it :  he  was  therefore  well  acquainted 
with  the  practice  of  doing  so  in  some  cases,  and  he  adopted  that 
practice  in  this,  which  is  the  only  case  where  he  thought  fit  to 
do  so.  Thirdly,  comes  the  power  of  leasing  mines  for  21  years. 
These  also  were  to  be  leased,  under  certain  conditions  and  re- 
strictions, introduced  by  the  same  words,  "  so  as  the  lessees  be 
not  by  any  express  clauses  freed  from  impeachment  of  waste,  and 
so  as  they  do  execute  counterparts  of  their  leases,  and  so  as  there 
be  also  inserted  such  proper  and  usual  covenants  for  the  effect- 
ually winning  and  working  the  said  mines,  and  smelting  the  ore, 
and  doing  all  other  proper  and  necessary  acts,  as  are  usually 
inserted  in  leases  of  the  like  nature."  Now  the  material  obser- 
vation that  arises  on  this  part  of  the  power  is  this,  that  in  a 
former  part  of  the  power,  where  the  settlor  thought  fit  to  do  so, 
he  referred  to  the  former  leases  which  would  constitute  a  parti- 
cular class  or  particular  classes  of  cases,  but  that  here  he  has  re- 
ferred to  what  is  usual  generally — on  the  words  therefore,  of  the 
whole  of  the  power,  considered  both  collectively,  and  in  its  se- 
parate parts ;  from  the  settlor  having  in  certain  cases  referred  to 
former  leases  as  to  the  ancient  and  accustomed  rents,  his  having 
given  a  discretion  as  to  heriots,  his  having  in  certain  other  cases, 
extended  the  time  for  re-entry  till  28  days  after  the  day  on  which 
the  rent  was  made  payable,  and  finally,  his  having  in  other  cases 
referred  to  what  was  usual  generally,  it  is  impossible  to  argue  for 
the  annexing  of  any  limitation  or  restriction,  to  any  of  the  con- 
ditions which  he  has  made  in  their  terms  absolute  and  general. 
ExpresBum  facit  cessare  tacitunij  could  any  limitation  or  restric- 
tion be  imposed  on  the  condition  of  tenants  executing  counter- 
parts, such,  for  instance,  as  that  there  should  be  a  tender  of  them 
on  or  before  a  parcicular  day  ?  could  the  right  of  re-entry  which 
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is  extended  to  28  days,  be  further  extended  to  42,  or  even  to  a 
single  day  beyond  the  28  ?  certainly  not ;  and,  yet  neither  of 
these  would  be  greater  deviations  from  the  terms  of  the  power, 
than  the  extending  the  time  of  re-entry  where  it  is  general,  from 
the  day  when  the  rent  would  become  due,  till  15  days  afterwards ; 
and  certainly  not  so  great  a  deviation  as  the  superadding  to  the 
power  of  re-entry  the  limitation  or  restriction  that  there  should  be 
no  sufficient  distress  upon  the  premises.  It  is  sufficient  to  say  thus 
much  of  the  meaning  of  the  donor,  as  it  is  to  be  collected  from  the 
words  of  this  particular  part  of  the  power,  which  must  not  only  be 
allowed  their  fair  and  natural  meaning,  but  must  not  be  allowed  more 
than  their  fair  and  natural  meaning ;  but  if  we  are  at  liberty  to  look 
from  the  words,  to  the  object  of  the  power,  for  the  intention  of  the 
donor  of  the  power,  it  will  not  be  difficult  to  find  many  reasons 
for  supporting  the  construction  for  which  the  plaintiff  contends. 
Powers  of  leasing  are,  generally  speaking,  intended  for  the  bene- 
fit of  the  estate,  for  the  mutual  advantage  of  the  possessor  and 
successor ;  but  where  conditions  are  imposed  on  the  execution  of 
them,  they  are  so  imposed  either  to  protect  the  remainder-man 
from  a  charge  in  any  other  mode,  or  to  protect  the  persons  to 
whom  the  power  is  given,  from  a  hasty  and  unadvised  execution 
of  it.  Here  the  particular 'restriction  under  consideration  was 
introduced  for  the  benefit  of  the  remainder-man.  The  power 
itself  is  extremely  prejudicial  to  the  remainder-man,  it  authorizes 
the  granting  of  leases,  not  only  in  possession,  but  in  reversion, 
for  three  concurrent  lives,  or  for  99  years  determinable  ou  three 
lives,  at  very  small  and  inadequate  rents,  on  the  granting  of 
which  leases,  the  tenant  for  life  is  entitled  to  get  what  fines  he 
can ;  there  is,  therefore,  the  strongest  reason,  as  respects  the 
remainder-man,  why  this  condition  should  not  only  be  general 
and  absolute  in  its  terms,  but  unclogged  and  unlimited  with  any 
condition.  With  respect  to  the  rents,  duties,  and  services,  he 
uses  a  word  of  reference,  "  the  ancient  and  accustomed  yearly 
rents,  duties,  and  services ;"  but  in  requiring  a  power  of  re-entry, 
he  drops  the  words  of  reference,  and  uses  words  of  an  import, 
which  disaffirms  and  excludes  any  such  reference.  Why  then,  it 
may  be  asked,  did  he  so  ?  Certainly  the  strong  presumption  is, 
that  he  did  so,  because  he  intended  to  do  it ;  that  he  understood 
the  language  he  was  using.  He  appears  to  have  had  the  former 
leases  in  his  contemplation,  and  he  may  be  supposed  to  have 
been  dissatisfied  with  the  clause  of  re-entry,  which  they,  or  at 
least  some  of  them  contained,  and  to  have  determined  to  have  a 
new  clause  different  from  that  contained  in  them,  and  which 
should  enable  the  landlord  to  re-enter  on  a  certain  condition,  not 
to  be  found  in  some  of  the  former  leases  of  the  same  land,  or  in 
any  other  specific  class  of  leases,  to  which  he  chose  to  refer ; 
and,  having  this  object  in  view,  what  would  be  the  language  be 
would  use  ?  Would  he  not  be  driven  from  the  use  of  any  word 
of  reference?  And  must  he  not  have  used  the  indefinite  article 
^^a"  (which  indeed  always  must  be  used  when  a  particular  class 
is  not  referred  to),  and  must  he  not  then  have  added  the  condi- 
VOL.  V.  68 
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tion,  on  which  he  thought  fit  that  the  right  of  re-entry  should 
accrue  ?  Now,  is  not  this  the  precise  line  of  conduct,  which  has 
been  pursued  in  the  creation  of  this  power  ?  First  the  donor  of 
the  power  says,  the  lease  must  contain  a  power  of  re-entry,  and 
then  he  states  the  condition,  on  which  that  power  is  to  be  exer- 
cised, namely,  on  non-payment  of  the  rent.  That  the  donor  of 
the  power  was  dissatisfied  with  the  clauses  of  re-entry  in  former 
leases,  and  annexed  this  condition  to  his  leasing  power,  in  order 
to  introduce  one  more  to  his  satisfaction,  is  not  a  matter  of  re- 
mote, and  barely  possible  supposition ;  nor  does  it  derive  its  pro- 
bability merely  from  the  remarkable  fact  of  his  having,  after  re- 
ferring on  several  other  occasions  to  the  former  practice,  as  soon 
as  he  came  to  speak  of  the  power  of  re-entry,  ceased  to  make 
such  reference,  and  expressly  stated  the  condition  on  which  it 
should  accrue ;  but  it  is  strongly  confirmisd  by  the  very  nature 
of  this  kind  of  leases.  Where  the  rent  is  of  considerable  value, 
or  the  property  of  small  extent,  a  clause  conditioned  for  re-entry, 
on  failure  of  distress,  is  an  adequate  security  for  the  rent ;  in 
that  case,  inasmuch  as  the  distress  would  be  insufficient,  unless 
it  were  of  a  large  amount  (since  a  distress  of  great  value  would 
be  of  great  bulk  and  could  not  easily  be  concealed),  the  landlord 
would  have  no  difficulty  in  showing  that  there  is  no  sufficient 
distress.  So,  it  would  be  easy  for  him  to  show  the  defect  of  dis- 
tress in  a  case  where  he  has  only  a  small  extent  of  ground  to 
search  for  it,  and  he  will  be  in  little  danger  of  being  turned 
I'ound  at  the  trial  of  an  ejectment  for  a  forfeiture,  by  proof  of 
sufficient  distress  being  on  the  land.  But  it  is  evident,  that  the 
value  of  the  security  for  the  rent  diminishes  precisely  in  propor- 
tion to  the  extent  of  the  land,  and  the  smallness  of  the  rent ; 
and  where  a  farm  of  several  hundred  acres  is  let  at  a  rent  of  2L 
per  annum,  the  security  of  a  clause  of  re-entry  only,  in  the 
absence  of  a  sufficient  distress,  becomes,  practically  speaking, 
worthless.  No  prudent  landlord  would  bring  an  ejectment  for  a 
forfeiture  when  he  would  be  liable  to  be  defeated,  by  his  tenant 
showing  that  there  was,  upon  a  space  of  many  hundred  acres 
(of  wild  open  mountain  for  instance),  a  distress  to  the  value  of 
1?.,  which  is  the  half-year's  rent.  In  short,  an  estate  of  600 
farms,  let  at  21,  per  annum  each,  would,  with  a  strict  clause  of 
re-entry,  be  worth  1000?.  per  annum,  with  a  conditional  one,  it 
Would  be  worth  almost  nothing;  the  rents  would  be  scarcely 
worth  collecting ;  certainly  not  by  distress,  where  the  extra  ex- 
pense of  the  distress  would  exceed  the  amount  of  the  rent  to  be 
recovered.  Another  reason  (and,  as  appears,  a  very  strong  one) 
for  requiring  the  rent  to  be  payable  at  the  day,  arising  from  the 
nature  of  the  estate,  is  the  importance  to  the  owners  of  such  an 
estate,  of  keeping  up  a  constant  recognition  of  tenancy  by  the 
lessees.  Suppose  the  coimterpart  of  the  lease  to  be  lost,  and  the 
tenant  for  life  to  have  omitted  for  twenty  years  to  receive  the 
rent,  how  would  the  remainder-man  be  able  to  make  out  his  title 
to  the  estate?  He  would  be  \mdet  considerable  difficulties  in 
doing  so.     Thisy  it  may  be  said,  might  also  happen,  if  the  clause 
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of  re-entry  was  not  general  and  absolute,  and  if  it  was  restrained 
and  clogged  with  tne  condition  of  a  deficiency  of  distress ;  it 
might  80  undoubtedly,  but  a  clause  authorizing  a  re-entry,  only 
in  the  absence  of  sufficient  distress,  not  being  so  penal  and  so 
strict  as  one  which  is  unlimited  and  unclogged  with  such  a  con- 
dition, would  not  be  so  likely  to  be  attended  to  as  the  latter,  and 
to  produce  that  constant  recognition  of  tenancy  which  it  was 
obviously  the  interest,  and,  as  may  fairly  be  argued,  the  inten- 
tion also,  of  the  donor  of  the  power  to  keep  up.  Then,  if  it 
should  be  said,  that  this  strictness  cannot  be  contended  for  in 
the  case  of  these  small  rents,  because  in  the  case  of  rack  rents 
the  time  of  payment  is  postponed  for  28  days,  it  may  fairly  be 
answered,  that  the  doiior  of  the  power  presumed  that  the  tenants 
must  always  be  prepared  to  pay  these  small  rents,  and  therefore 
required  that  they  should  be  punctually  paid ;  not  only  that 
there  might  be  a  constant  recognition  of  tenancy,  but  in  order 
that  they  should  be  paid  with  as  little  trouble  as  possible  to  the 
owners  of  the  estate.  Whereas,  with  regard  to  the  rack  rents, 
which  it  might  be  supposed  the  tenant  would  not  always  be 
ready  to  pay  at  the  day,  it  was  reasonable  that  an  extension 
of  time  for  2S*  days  should  be  given.  It  may,  perhaps,  also 
be  said,  that  the  construction  of  the  power  contended  for  by  the 
plaintiff  is  unreasonable  and  inconvenient ;  and,  that  it  never 
could  be  intended  by  the  donor  of  the  power,  inasmuch  as  its 
effect  would  be,  that  a  tenant  for  lives,  or  for  a  long  term  of 
years,  determinable  on  lives,  might  be  instantly  ejected  the 
moment  his  IL  half-year's  rent  was  in  arrear ;  whereas  upon  the 
rack-rent  being  in  arrear,  on  leases  for  years  absolute,  and  where 
the  rent  might  be  of  some  valuable  amount,  the  power  does  not 
allow  of  re-entry  till  after  it  should  be  in  arrear  28  days ;  that  con- 
sequently, it  may  possibly  be  said,  the  rigour  of  the  rule  would  pre- 
Tail  to  the  extreme,  where  there  was  the  least  reason  for  it ;  but 
many  reasons  have  been  shown  why  the  rule  should  be  extreme  in 
the  case  of  these  rents,  which  are  small  and  inadequate  to  the  value 
of  the  premises,  and  the  tenure  is  not  of  the  degrading  nature, 
which  the  argument  assumes :  the  estate  of  a  tenant,  under  such 
a  lease,  would  be  simply  an  estate  upon  condition,  of  which  an 
instance  is  put  by  LrrTLBTO]Sr,(a)  and  before  the  landlord  could 
enter  for  the  forfeiture,  he  must  make  a  demand  of  the  rent,  on 
the  day,  and  at  the  place,  with  all  the  formalities  required  by 
the  common  law ;  and  the  quality  of  the  estate,  whether  degrad- 
ing or  not,  ifrould  remain  precisely  the  same,  whether  the  right 
of  re-entry  were  made  to  attach  on  the  day  tifter  the  default  oc- 
curred, or  were  extended  till  after  the  expiration  of  th«  15  days 
from  that  time.  This  arguibent  indeed  assumes  too  much; — 
it  begs  the  whole  of  the  question,  and  requires,  not  only  that 
the  power  of  re-entry  shall  be  extended  for  fifteen  days,  but  also 
that  there  shall  be  no  power  of  re-entry  at  all  where  there  is  suf- 
ficiency of  distress,  which  is  directly  contrary  to  the  case  of 

(«)  Sect.  826. 
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Coxe  V.  Bai/y  10  EspSt,  427.  In  addition,  therefore,  to  the  argu- 
ment derived  from  the  erammatical  construction  of  the  words  of 
this  particular  part  of  the  power,  taken  both  collectively,  and  in 
its  separate  parts,  it  is  clear  that  it  was  the  meaning  and  inten- 
tion of  the  donor  of  the  power,  as  well  from  the  words,  as  from 
the  object  of  the  power,  that  the  right  of  re-entry  in  this  par- 
ticular case  should  be  general  and  absolute  in  its  terms,  or  at 
least  that  it  should  be  unlimited  and  unclosged  with  any  condi- 
tion. Thirdly,  let  the  rule  by  which,  as  it  is  conceived,  this 
power,  and,  in  particular,  thb  part  of  the  power  is  to  be  con- 
strued, be  considered.  The  first  question  in  the  construction 
of  powers,  as  well  as  of  all  written  instruments,  is,  what  was 
the  intention  of  the  parties  ?  This  intention  is  to  be  collected 
from  the  words  which  they  have  used ;  every  word  is  to  be  taken 
according  to  its  common  and  natural  import,  and  indeed  more 
especially  according  to  its  strict  grammatical  signification.  If 
the  words  be  clear,  the  rule  with  regard  to  powers  in  general  is, 
that  they  are  to  be  construed  strictly  according  to  their  words. 
There  are  indeed  various  cases  in  which  particular  expressions, 
imposing  restraints  on  powers,  or  modes  of  executing  them,  have 
received  a  judicial  exposition,  and  in  which  the-  courts,  though 
they  have  said  they  cannot  dispense  with  the  form  prescribed, 
have  inclined  to  put  a  liberal  construction  on  the  words  of  the 
power :  but  no  case,  excepting  that  of  Hotley  v.  Scot^  Lofft.  316, 
can  be  cited,  nor  can  any  principle  be  extracted  from  any  other 
case,  which  will  warrant  the  construction  contended  for  on  the 
other  side.  That  powers  are  in  general  to  be  construed  strictly 
according  to  the  words,  when  those  words  are  clear,  has  been 
established  by  many  cases,  which  are  collected  and  referred  to 
by  Mr.  Sugden,  in  his  book  on  powers,(a)  wherein  he  refers  to 
the  authority  of  a  decided  case  for  every  one  of  his  instances ; 
what  was  said  by  Lord  Ellenborough,  G.  J.,  in  his  admirable 
judgment  in  the  case  of  Hawkins  v.  Kemp,  3  East,  439,  is  also 
well  worth  attention.  But,  perhaps,  the  strongest  cases  that 
can  be  cited  upon  this  point,  are  those  of  WrigM  v.  Wakefordy 
ante,  iv.  213,  Doe  d.  Mansfield  v.  Peachy  2  M.  &  S.  676,  and 
Wright  v.  Barlow^  8  M.  &  S.  512 ;  in  all  of  which,  it  was  held, 
that  under  a  power  to  be  executed  by  writing  under  hand  and 
seal,  attested  by  two  or  more  witnesses,  a  writing  so  attested  as 
to  sealing  and  delivery,  but  not  as  to  signing,  was  not  a  good 
execution  of  the  power,  although  in  point  of  fact  it  was,  at  the 
time  of  the  execution  and  attestation,  also  signed  by  the  party 
executing  it ;  and  such  is  the  respect  with  which  the  conditions 
imposed  by  parties  are  regarded,  that  even  the  legislature,  when 
they  passed  the  act  of  the  54  Geo.  3,  c.  168,  for  the  express  pur- 

f)ose  of  curing  this  defect,  gave  it  only  a  retrospective  operation, 
eaving  the  power,  and  the  law  applicable  to  its  execution,  such, 
as  to  all  future  cases,  as  it  before  stood.  The  observations 
hitherto  made  apply  to  powers  is  general ;  it  will  not  need  argu*- 

(a)  Sugd.  on  Powers,  206. 
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ment  to  show,  that  powers  of  leasing  are  to  be  construed  accord- 
ing to  the  intention  of  the  parties. — That  this  is,  and  always  has 
been,  the  only  rule  applicable  to  this  subject,  never  has  been, 
and  never  can  be  doubted;  and  Lord  Kenyon,  in  observing 
upon  it,  in  Pomery  v.  Partington,  8  T.  R.  674,  says,  "If  the 
judges,  in  construing  the  particular  words  of  different  powers, 
have  appeared  to  make  contradictory  decisions  at  different  times, 
it  is  not  that  they  have  denied  the  general  rule,  but  because 
some  of  them  have  erred  in  the  application  of  the  general  rule 
to  the  particular  case  before  them;  for  in  all  the  cases,  they 
profess  to  determine  upon  the  intention  of  the  parties."  "It  is 
not  necessary  (his  lordship  added)  to  go  into  all  the  cases,  because 
they  are  all  arranged  in  Douglas,  564,  and  the  due  effect  given 
to  them  by  Lord  Mansfield,  from  all  which  he  at  last  extracts 
the  general  rule,  that  the  construction  of  these  powers  must  be 
governed  by  the  intention  of  the  parties."  To  apply  this  rule 
to  the  present  case ;  this  present  power  of  leasing  for  lives,  or 
years  determinable  on  lives,  in  reversion  as  well  as  in  possession, 
at  small  and  very  inadequate  rents,  and  where  a  fine  is  paid  to 
the  lessor,  though  it  may  be  beneficial  to  the  tenant  for  life,  is 
prejudicial  to  the  estate,  and  to  the  interest  of  the  remainder- 
man ;  and  any  condition  imposing  a  restraint  upon  the  execution 
of  such  a  power,  is  introduced  for  the  benefit  of  the  remainder- 
man. It  is  therefore  from  this  application  of  the  rule,  "  that  the 
intention  of  the  parties  is  to  prevail,"  to  the  subject-matter  of 
this  power,  that  the  argument  for  the  rule  which,  it  is  contended, 
is  to  be  applied  to  the  construction  of  this  particular  part  of  the 
power,  namely,  that  it  is  to  be  construed  strictly,  is  drawn.  It 
is  not  put  on  grounds  or  reasons  of  equity  or  policy,  for  the 
plaintiff  adopts  what  was  said  by  Lord  Mansfield  in  the  case 
of  Goodtitle  V.  Fumican,  Doug.  678.  "  There  is  no  ground  or 
reason  of  equity  or  policy  between  the  tenant  for  life  and  the 
remainder-man  for  leaning  on  either  side;"  but  it  is  to  be  put 
on  the  sole  ground  of  the  intention  of  the  creator  of  the  power. 
The  nature  of  this  particular  power,  as  it  affects  the  estate  and 
the  respective  interests  of  the  tenant  for  life  and  remainder-man, 
has  already  been  observed  on,  each  of  whom  were  equally  the 
objects  of  the  regard  of  the  creator  of  the  power.  The  condi- 
tion is  imposed  by  the  words  "so  that,"  which  words  import  a 
condition  precedent,  and  a  limitation,  as  was  held  even  in  the 
case  of  the  crown  on  the  construction  of  stat.  of  33  Hen.  8,  c. 
39,  in  the  case  of  the  Attorney -General  v.  AndreWj  Jlv^rdr.  23. 
If  this  condition,  therefore,  were  merely  matter  of  form,  the 
court  could  not  dispense  with  it,  but  it  is  not  mere  matter  of 
form,  it  is  more.  In  the  case  of  Fitzgerald  v.  Lord  Faucon- 
berffy  Fitzgib.  207,  which  was  decided  by  the  Lord  Chancellor, 
assisted  by  the  Master  of  the  Rolls  and  Reynolds,  C.  B.,  the  Mas- 
ter of  the  Rolls  says  (219),  "In  the  exposition  of  deeds  one  gene- 
ral rule  is  to  be  observed,  viz.,  the  party's  intention,  so  far  as  it 
stands  with  the  rules  of  law,  it  will  make  'or'  a  copulative  or 
disjunctive,  it  will  give  two  negatives  an  affirmative  signification, 


642      Doe  d.  Earl  of  Jersey  v.  Smith.  E.  T.  1819.   [124 

1  Inst.  146  b.  It  is  to  prevail  in  the  raising  and  direction  of 
uses,  1  Inst.  49  a.  In  things  of  this  nature  it  is  principally 
to  govern  the  construction,  1  Vent,  280.  There  has  been 
great  variety  of  opinions  in  the  construction  of  powers ;  formerly 
they  were  looked  upon  as  odious,  as  tending  to  defeat  the  grant. 
The  difference  in  Englefield'B  case^  7  Co.  13  a,  between  personal 
individual  conditions,  which  cannot  be  performed  by  any  person 
but  him  that  reserves  them,  and  such  which  are  not  inseparably 
annexed  to  the  persons,  and  so  may  be  performed  by  any  other, 
will  hold  in  powers  of  revocation,  which  are  in  nature  of  condi- 
tions ;  another  difference  has  been  taken  between  a  power,  re- 
•erved  to  the  owner  of  the  estate,  and  a  naked  power  granted  to 
a  stranger,  which  may  charge  a  third  person's  estate.  There 
is  a  difference  abo  between  a  power  reserved  to  the  owner  of  the 
tstate,  and  a  power  granted  to  the  donee  of  a  particular  estate, 
as  a  power  to  tenant  for  life  to  make  leases,  which  can  have  no 
foundation  but  in  the  will  of  the  donor,  and  must  be  taken  strict- 
Ij  in  favour  of  a  remainder-man,  but  the  owner's  power  is  to  be 
contrued  liberally,  as  part  of  his  ancient  estate,  KMett  and  X^e, 
Hob.  312.  Yet  that  book  says,  that  all  circumstances  and  forma 
prescribed  must  be  observed."  So  in  Orhy  v.  Lord  Mohun,  3 
Gha.  Rep.  59,  Sugd.  on  Powers,  2d  ed.  613,  which  was  heard 
before  Lord  Keeper  Gowpbr  and  the  Chief  Justices  Holt  and 
Trevor,  where  the  power  was  to  grant  leases  of  all  lands  an- 
ciently demised,  at  the  ancient  rents,  and  of  the  other  lands  at 
the  best  rents  that  could  be  gotten.  The  power  was  exercised 
by  two  leases,  by  one  of  which  all  the  lands  not  anciently  lot 
were  demised,  reserving  thereon  "the  best  improved  rents"  and 
by  the  other  all  the  lands  within  the  power  were  let,  reserving 
the  ^^  ancient  and  accustomable  rents,"  so  that  instead  of  speci- 
fying the  sums  to  be  paid  as  rent,  the  words  of  the  power  were 
repeated.  Trevor,  0.  J.,  after  showing  how  the  reservation 
would  be  good,  and  the  lease  at  all  events  good,  whether  the  re- 
servation were  so  or  not,  for  the  purposes  of  recovery  by  tenant 
in  fee,  says,  "  But  in  this  case  there  must  be  such  a  reservation 
as  may,  or  shall  be,  and  is  effectual  to  all  intents  and  purposes, 
and  must  not  be  by  any  means  uncertain,  and  by  this  lease  the 
remainder-man  possibly  may,  or  may  not  be  able,  to  ascertain 
and  prove  what  is  the  ancient  rent,  and  aver  that  such  a  sum  as 
he  avows  for  is  the  ancient  rent  reserved ;  so  that  he  is  under  a 
necessity  of  doing  all  these  things,  and  if  he  fails  in  any  one  of 
these,  he  cannot  recover  his  rent,  and  it  may  not  be  in  his  power 
so  to  do,  for  it  depends  upon  evidence,  which  is  uncertain ;  and 
upon  matter  of  fact,  which  is  also  uncertain ;  and  it  may  be,  the 
rents  anciently  reserved  were  not  the  same  rents  at  all  times, 
but  sometimes  greater,  and  at  other  times  lesser  rents  reserved ; 
and  this  power  is  over  lands  where  fines  have  been  taken,  and 
consequently  the  rents  must  be  more  or  less,  according  to  the 
greatness  or  smallness  of  the  fines  ;  and  no  doubt  on  the  trial  the 
tenant  may  show  that  another  rent  than  what  the  remainder-man 
avows  for  was  actually  reserved,  and  so  nonsuit  him  upon  the 
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evidence  as  often  as  he  shall  think  fit  to  contest  it,  whereby  he 
may  come  to  lose  his  rent.  And  this  is_  the  first  reason  I  go 
upon,  that  because  of  the  generality  of  the  uncertainty  of  duch 
reservations  of  the  rent,  this  lease  cannot  be  good  against  the 
remainder-man."  It  is  true  that  Holt,  Chief  Justice,  differed 
from  Trevor,  and  said,(a)  "It  has  been  said  that  a  power  of 
this  nature  ought  not  to  be  taken  favourably,  it  being  in  preju- 
dice of  the  remainder-man ;  I  confess  I  know  not  why ;  for  if  he 
that  would  have  otherwise  been  tenant  in  fee,  became  tenant  for 
life  by  such  a  settlement,  whereby  that  power  is  reserved  to  him, 
that  would  have  descended  with  the  fee,  it  ought  to  be  taken 
beneficially  for  him,  and  that  power  has  a  relish  of  the  ancient 
fee,"  but  he  afterwards  added,(6)  ^'Indeed  he  must  pursue  cir- 
cumstances, and  the  form  prescribed,  as  such  a  reservation, 
counterpart,  &c."  But  CowPER,  Lord  Keeper,  differing  in  opi- 
nion with  Holt,  and  agreeing  with  Trevor,  said,(c')  "  That  the 
reservation  and  deed  being  to  be  made  upon  a  restraint  of  the 
power,  must  be  taken  strictly  against  tenant  for  life,  because 
of  the  limited  acts  he  is  to  pursue,  and  liberally  for  the  remain- 
der-man, because  that  restraint  was  intended  for  his  benefit; 
and  there  are  multitudes  of  authorities  in  the  books,  that  such  a 
limited  power  must  be  taken  strictly  against  the  tenant  for  life ; 
because,  though  the  power  be  for  the  benefit  of  tenant  for  life, 
yet  the  restraints  are  put  upon  him  for  the  benefit  of  the  remain- 
der-man ;  and  if  we  should  go  on  both  the  reasons  together,  it 
must  still  be  taken  for  the  benefit  of  him  in  remainder :  and  for 
this  I  insist  on  the  reverse  of  the  reason  in  Mountjoy's  Case^  6 
Rep.  S,  6.  That  was  an  estate  tail  created  by  Parliament,  and 
he  had  a  narrower  power  by  the  Act  than  the  law  would  have 
given  him  as  tenant  in  tail ;  therefore,  that  must  have  a  reason- 
able construction  according  to  the  meaning  of  the  Act;  vice 
versd  here  the  power  of  tenant  for  life  is  by  way  of  enlarging 
the  estate,  and  being  in  augmentation  of  it  must  be  taken  strict- 
ly, and  so  must  it  be  taken  according  to  natural  reason :  now 
according  to  that,  this  can't  be  a  good  lease  to  bind  the  freehold 
and  inheritance  of  the  remainder-man ;  for  in  construction  of 
deeds,  the  true  genuine  sense  and  meaning  of  the  parties  must 
be  attended  to,  so  we  must  consider  each  part  of  the  power  in 
the  deed."  And  in  another  part  of  his  judgment,  his  Lordship 
Bays,((2)  "  This  lease  as  against  the  lessor  is  not  void,  but  against 
the  remainder-man  it  is  void,  because  not  so  beneficial  as  usual, 
and  a  very  minute  difference  will  serve  to  avoid  it,  which  might 
have  been  prevented  in  pursuance  to  the  settlement,  by  reserving 
more  than  the  ancient  rent ;  but  here  is  none ;  and  if  there  be, 
it  must  have  all  the  beneficial  qualities  of  the  rent  anciently  re- 
served ;  and  those  ought  to  be  reserved  and  observed,  as  Mount- 
joy's  case  in  the  5  Rep.  says,  and  these  several  cases  for  want 
of  that  denied  to  be  law,  as  silver  for  gold,  or  two  rents  or  two 
manors  conjoined,  a  part  of  the  manor  for  an  apportionable  share 

(a)  p.  69.  (b)  P.  70.  (c)  P.  78.  (d)  P.  76. 
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or  part  of  the  rent ;  as  if  20  acres  had  been  set  for  20L  each 
acre  of  equal  value,  it  is  not  a  good  lease,  if  ten  of  those  that 
were  even  be  let  at  the  rent  of  15L  such  a  lease  would  be  void." 
So  in  Campbell  v.  Leach^  Ambler,  748,  Lord  Chief  Justice  De 
Grey,  speaking  of  a  power  of  leasing,  said,  "  This  power  is  of  a 
mixed  nature,  not  like  a  power  of  jointuring,  or  powers  for  rais- 
ing money.  But  this  is  for  the  benefit  of  tenant  for  life  and  the 
remainder-man.  If  executing  this  power  is  for  the  benefit  of 
the  remainder-man,  it  should  receive  a  liberal  construction  ;  but 
if  tenant  for  life  invades  the  interest  of  the  remainder-man,  in 
order  to  benefit  his  own  only,  it  should  have  another  construc- 
tion." It  would  be  very  easy  to  multiply  references  upon  this 
point,  but  it  will  be  sufficient  to  advert  to  what  was  said  by 
Grant,  late  Master  of  the  Rolls,  in  the  case  of  Holmes  v.  Cog- 
hilly  7  Ves.  505,  which,  though  the  facts  of  that  case  do  not  bear 
upon  this,  appears  to  be  very  applicable  to  the  point  under 
consideration.  "Upon  the  second  point,  there  is  an  evident 
difierence  between  a  power  and  an  absolute  right  of  property; 
not  so  much  with  regard  to  the  party  possessing  the  power, 
as  to  the  party  to  be  afFected  by  the  execution  of  it.  If  our 
attention  is  to  be  confined  to  the  former  entirely,  there  is  no 
reason  why  the  money  he  has  a  right  to  raise  should  not  be 
considered  his  property,  as  much  as  a  debt  he  has  a  right  to  re- 
cover. But  the  latter  can  only  be  charged  in  the  manner,  and 
to  the  extent  specified  at  the  creation  of  the  power.  The  com- 
pact is  not  to  raise  20007.  absolutely,  and  in  all  events ;  but, 
that  it  may  be  raised  in  a  certain  manner,  (viz.)  according  to  his 
appointment  by  deed  or  will  to  be  duly  executed  and  attested  by 
two  or  more  witnesses.  To  say  that  without  a  deed  or  will,  this 
sum  shall  be  raised,  is  to  subject  the  owner  of  the  estate  to  a 
charge  in  a  case,  in  which  he  never  consented  to  bear  it.  The 
chance  that  it  may  never  be  executed,  or  that  it  may  not  be 
executed  in  the  manner  prescribed,  is  an  advantage  he  secures 
to  himself  by  the  a^eement ;  and  which  no  one  has  a  right  to 
take  from  him.*'  According,  therefore,  to  all  the  rules  in  the 
construction  of  powers,  and  the  principle  upon  which  those  rules 
are  founded,  this  particular  part  of  the  power  ought  to  be  con- 
strued strictly ;  and,  consequently,  the  power  of  re-entry,  which 
it  requires,  is  one  that  is  general  and  absolute,  and  unlimited 
and  unclogged  with  any  condition.  Fourthly,  the  proviso  for 
re-entry  in  the  lease  is  not  conformable  to  the  leasing  power  in 
the  settlement,  and  is  not  only  different,  but  not  so  beneficial  to 
the  remainder-man.  The  special  verdict,  after  stating  the  lease 
in  question,  which  was  granted  in  consideration  of  a  fine  of  1057. 
for  99  years,  if  three  persons  should  so  long  live,  at  and  nnder 
the  yearly  rent  of  27.,  payable  at  Michaelmas  and  Lady-day,  by 
equal  portions,  and  other  duties  and  services,  proceeds  to  set 
forth,  first,  a  covenant  by  the  lessees  to  pay,  do,  and  perform 
the  said  yearly  rent  of  27.,  and  the  duties,  heriots,  suits,  services, 
and  other  reservations  at  the  times,  and  in  manner  therein 
limited  for  payment  and  performance  of  the  same ;  and,  secondly, 
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the  proviso  upon  which  the  present  question  turns.     This  proviso 
is  twofold ;  first,  it  applies  to  the  rent,  and  other  reservations, 
for  the  payment  and  performance  of  whicJh,  particular  times  were 
appointed ;  secondly,  it  applies  to  the  reservations,  covenants, 
and  agreements  generally,  for  the  performance  of  which  no  par- 
ticular times  were  appointed.     Very  little  argument  is  necessary 
to  show  that  the  latter  part  of  the  proviso  does  not  apply  to  the 
rent,  and  that,  even  if  it  did,  it  could  not  control  the  former  part 
of  the  proviso.     And,  first,  as  to  the  proposition,  that  the  latter 
part  of  the  proviso  does  not  apply  to  the  rent.     This  question 
may  be  tried  by  this  simple  test.     Suppose  half  a  year's  rent  to 
be  due  to  the  landlord,  could  he,  after  making  a  legal  demand, 
with  the  formalities  required  by  the  common  law,  maintain  an 
ejectment  for  the  recovery  of  the  premises,  if  there  was  a  suffi- 
cient distress  thereon  ?     It  is  quite  impossible  to  contend,  that 
such  an  ejectment  could  successfully  be  maintained,  and  that  the 
tenant,  who  was  expressly  protected  from  forfeiture  by  a  special 
clause,  providing  he  should  not  incur  it  for  non-payment  of  rent,, 
while  there  was  a  sufficient  distress  in  the  premises,  could  be  de- 
prived of  this  benefit,  given  him  by  positive  stipulation,  by  the 
general  words  of  a  subsequent  proviso  for  re-entry  on  breach  of 
covenant,  although  there  is  a  covenant  undoubtedly  in  the  lease 
that  he  shall  pay  these  rents,  according  to  the  reservation ;  and 
this  would  be  the  true  construction,  even  if  the  subsequent  proviso 
were  more  particular  than  it  is,  and  were  it  even  expressly  con- 
tradictory to  the  first ;  and  two  well-known  rules  of  construction 
would  warrant  this  position ;  first,  that  in  a  deed  where  there  are 
two  clauses,  of  which  the  latter  is  contradictory  to  the  former, 
there  the  former  shall  prevail,  Ootker  v.  Merrick^  Hardr.  89  ; 
and,  secondly,  ''  that  subsequent  clauses  which  are  general,  shall 
in  deeds  be  governed  by  precedent  clauses,  which  are  more  par- 
ticular ;"  that  rule  is  also  laid  down  in  the  same  book,  but  the 
extract  is  from  Thomas  v.  Howell^  4  Mod.  69 ;  but  it  is  certainly 
laid  down  more  correctly  by  Lord  Coke,  in  these  words: — 
"  Generalts  clausula  non  porrigituT  ad  ea  quce  anted  sunt  spe- 
eiaUtir  comprehensa.{a)     But  it  is  not  necessary  to  have  re- 
course to  these  maxims ;  the  subsequent  general  clause  will  not 
be  rendered  inoperative,  by  giving  the  fullest  efiect  to  the  pre- 
vious special  clause,  it  will  still  apply  to  the  breach  of  the  various 
other  covenants  and  agreements  contained  in  the  lease.     It  is  to 
be  observed,  that  the  word  "  rents"  does  not  occur  in  this  general 
proviso:  the  words   are  "reservations,  covenants,  and   agree- 
ments;" at  any  rate,  the  general  clause,  when  it  speaks  of  "re- 
servations, covenants,  and  agreements  hereinbefore  mentioned," 
must  be  understood  to  be  providing  a  remedy  by  re-entry  for  the 
breach  of  such  as  had  not  been  specially  provided  for  before,  or 
at  least  to  speak  of  them,  subject  to  all  previously  mentioned  re- 
strictions and  qualifications.     Enough  probably  has  been  said  to 
show  that  the  efiidct  of  the  special  clause  in  this  lease  is  not 

(a)  8  R«p.  164,  AUham*i  ease.    See  oaaes  coUeoted  in  14  Yin.  Abr.  Ut  Grant. 
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destroyed  by  the  subsequent  general  proviso,  and  that  the  land- 
lord having  stipulated  for  a  re-entry,  only  in  the  case  of  there 
being  no  sufficient  distress  on  the  premises,  could  not  recover  in 
ejectment  for  non-payment  of  rent,  if  there  were  a  sufficient 
distress  on  the  premises ;  and,  consequently,  that  if  the  Court 
shall  be  of  opinion  that  the  condition  annexed  to  the  leasing 
power  is  not  satisfied  by  a  power  of  re-entry  for  non-payment  of 
the  rent  only,  in  the  event  of  there  being  no  sufficient  distress 
on  the  premises,  the  plaintiff  in  error  will  be  entitled  to  judg- 
ment. Next,  as  to  the  consideration  of  the  clause  for  re-entry 
in  the  lease  as  compared  with  the  leasing  power  in  the  settlement 
of  1757,  an  absolute  power  of  re-entry  on  non-payment  of  rent 
is  something  different  in  effect  and  substance  from  a  power  to 
re-enter  on  failure  of  distress.  On  the  first  of  these  points 
(that  a  qualified  is  substantially  different  from  an  unqualified 
power  of  re-entry),  it  would  not  be  necessary  to  say  anything, 
were  it  not  contended  on  the  otjier  side,  that  the  qualified  power 
of  re-entry  was  as  beneficial  to  the  landlord  as  the  unqualified 
one,  the  contrary  of  which  proposition  carries  with  it  its  own 
demonstration,  the  absolute  power  being  clearly  more  beneficial 
to  the  landlord  than  the  qualified  power ;  but  it  is  sufficient  for 
the  plaintiff  to  show  that  it  is  different.  The  creator  of  the 
power  had  a  right  to  annex  what  conditions  he  pleased  to  his 
grant :  it  is  no  answer,  when  it  is  objected  to  a  pretended  execu- 
tion of  the  power,  that  the  conditions  have  not  been  fulfilled, 
to  say,  it  is  true  the  conditions  have  not  been  fulfilled,  but  some- 
thing equally  beneficial,  to  the  party  for  whose  benefit  they  were 
imposed,  has  been  done ;  but  it  may  be  safely  asserted,  that  this 
is  not  equally  beneficial.  Many  cases  may  be  put  to  show  that 
this  qualified  power  of  re-entry  was  not  only  different  from,  but 
not  so  beneficial  as,  a  general  power  of  re-entry,  one,  however, 
may  be  considered  sufficient.  Suppose  the  tenant  for  life  to  die 
after  the  day  appointed  for  payment  of  the  rent,  and  before  the 
time  limited  for  re-entry,  the  remainder-man  would  have  no  right 
to  enter  till  that  time ;  suppose  him  also  to  die  after  the  day  of 
payment,  and  before  the  time  limited  for  the  re-entry,  he  would 
lose  the  opportunity  of  granting  a  renewed  lease,  and  the  fine 
which  he  would  have  received  thereon.  But  the  difference 
between  a  general  right  of  re-entry  for  non-payment  of  rent, 
and  one  clogged  with  the  condition  that  there  be  no  sufficient 
distress  on  the  premises,  is  the  great  point.  Where  a  lease  has 
an  absolute  power  of  re-entry,  the  stat.  4  G.  2  enables  the  land- 
lord to  recover  without  proof  of  demand,  if  he  can  show  that  there 
was  no  sufficient  distress  on  the  premises,(a)  and  the  common  law 
enables  him  to  recover  after  demand  whether  there  be  a  suffi- 
cient distress  or  not ;  so  that  under  such  a  power,  that  is,  where 
the  clause  is  an  absolute  power  of  re-entry,  he  has  the  choice  of 
proceeding  in  either  of  two  ways,  and  may  recover  whether  there 
be  a  sufficient  distress  on  the  premises  or  not,  whereas,  under  a 

(a)  C.  28,  8.  2. 
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qualified  power  of  re-entry  lie  cannot,  either  at  common  law  or 
by  the  statute,  recover  without  proving  that  there  was  no  suf- 
ficient distress  on  any  part  of  the  premises ;  and  he  must  prove 
that  he  has  searched  every  corner  of  the  premises  to  ascertain 
that  fact,  or  he  must  fail  in  his  ejectment,  Hees  v.  King^  For- 
rest's Exchequer  Rep.  19.  This,  certainly,  is  a  very  consider- 
able inconvenience,  and  an  imposition  of  a  burthen  on  the  re- 
mainder-man, which  is  not  authorized  by  the  power.  Upon  this 
point  the  passages  cited  from  the  judgment  of  Lord  Chief  Justice 
Trevor  in  Orby  v.  Mohun  are  very  important,  as  the  difficulty 
imposed  on  the  remainder-man  in  the  way  of  proof  is  the  main 
reason  why  the  lease  there  was  held  to  be  void  as  against  him. 
There  is  another  passage  at  p.  62,  which  is  also  very  much  in 
point.  The  whole  of  what  was  said  by  Lord  Keeper  Cowper  is 
also  expressly  in  point  on  this  part  of  the  case.  In  the  case  of 
Coxe  and  Day,  13  East,  129,  Lord  Ellenborough,  C.  J.  (in 
answer  to  the  argument  that  the  sole  object  of  such  a  clause  as 
the  present  was  to  secure  the  rent,  and  that  if  there  were  a  suf- 
ficient distress  that  object  was  more  immediately  and  efifectually 
secured,  than  by  re-entry),  interrupting  the  counsel  for  the  de- 
fendant, said,  "  In  the  one  case  it  is  to  be  secured  from  time  to 
time,  by  successive  suits,  with  risk  of  sureties,  if  the  distress  be 
replevied ;  in  the  other  it  is  secured  once  for  all  by  the  landlord's 
repossessing  himself  of  the  land  out  of  which  the  rent  is  derived  ;*' 
and  again  (when  it  was  said  that  in  substance  it  amounted  to  the 
same  thing ;  for  that,  at  any  time  before  the  landlord  recovered 
in  ejectment  for  the  forfeiture,  the  tenant  coming  in,  and  paying 
the  arrears  and  costs,  would  be  relieved),  his  Lordship  said, 
"  Surely  the  direct  power  of  re-entry  is  more  beneficial  to  the 
landlord^"  and  (where  the  4  Geo.  2,  c.  28,  was  urged),  his  Lord- 
ship again  said,  "The  very  provision  of  the  legislature  shows 
that  there  is  a  difierence  in  this  respect."  To  speak  of  this 
power  in  the  lease,  however,  as  being  the  power  required  by  the 
settlement,  but  limited  and  clogged  with  a  condition,  is  to  treat 
the  power  in  the  lease  more  favourably  than  it  deserves  to  be 
treated.  It  is  neither  actually  nor  9ub  modo  the  power  required 
by  the  settlement.  It  gives  no  right  of  re-entry  at  all,  if  there 
be  a  sufficient  distress  on  the  premises,  but  puts  the  landlord  to 
his  distress  or  action,  whether  he  will  or  no,  for  a  sum  not  worth 
the  expense  of  either  of  these  modes  of  proceeding.  Suppose  a 
lease  had  been  granted  with  a  proviso  in  these  terms,  "  Provided 
that  if  at  any  time  during  the  term,  there  shall  not  be  found  on 
the  premises  cattle  or  chattels  of  any  kind  to  the  amount  of 
198Z.,  the  whole  amount  of  the  rent  for  the  whole  term  of  99 
years,  the  lessor  may  re-enter."  The  power  of  re-entry  having 
no  reference  whatever  to  the  non-payment  of  the  rent,  would 
certainly  not  have  satisfied  the  leasing  power ;  and  yet  if  the 
lease  in  question  be  good,  the  supposed  lease  must  be  good  also : 
it  gives  a  power  of  re-entry  in  every  case  in  which  the  lease  in 
question  gives  it,  and  in  some  others.  The  defendant  is  reduced 
to  this  dilemma :  he  is  to  contend  that  this  lease,  which  does  not 


548    Doe  d.  Eabl  of  Jersey  v.  Smith.  E.  T.  1819.  [134 

enable  the  remainder-man  to  reenter  for  the  non-payment  of  the 
rent,  does  yet  contain  a  poiver  of  re-entry  for  non-payment  of 
rent ;  not  indeed  an  actual  power,  enabling  the  lessor  to  re-enter 
for  the  non-payment  of  the  rent,  but  a  reasonable  and  usual 
power,  which  does  not  enable  him  to  do  so,  at  least  not  in  case 
there  is  a  sufficient  distress  on  the  premises.  Not  a  proximate 
and  immediate  power,  but  a  remote  and  possible  power  of  re- 
entry, which  are  undoubtedly  two  very  different  things :  the  ar- 
gument is  Ingenious,  but  sophistical  and  unfounded.  On  this 
part  of  the  case,  therefore,  the  proviso  for  re-entry  in  the  lease 
18  not  conformable  to  the  leasing  power  in  the  settlement,  and  is 
not  only  different,  but  not  so  beneficial  to  the  remainder-man. 
The  next  question  is,  whether  the  evidence  of  the  former  leases, 
which  was  received  to  prove,  that  the  clause  of  re-entry  in  this 
case  was  conformable  to  the  usual  and  accustomed  form  of  clauses 
of  re-entry  in  leases  of  other  lands  similarly  circumstanced,  both 
prior  and  subsequent  to  the  settlement  creating  the  power,  was 
or  was  not  admissible  for  that  purpose  ?  And  this  divides  itself 
into  two  questions ;  first,  whether,  under  the  terms  of  this  power, 
the  Court  has  a  right  to  judge  whether  this  be  a  reasonable  exe- 
cution of  it  ?  and,  secondly,  whether  the  evidence  which  was  re- 
ceived was  admissible.  The  first  point  has  been  already  con- 
sidered under  the  first  and  second  heads,  namely,  the  grammatical 
construction  of  this  particular  part  of  the  power,  and  the  meaning 
and  intention  of  the  creator  of  the  power,  as  it  is  to  be  collected 
from  the  words  and  object  of  the  whole  of  the  power  considered 
both  collectively  and  in  its  separate  parts.  But  upon  the  second, 
this  question  being  for  consideration  in  just  the  same  manner,  as 
if  it  had  been  presented  to  the  Court  in  the  shape  of  a  bill  of 
exceptions,  on  the  point  whether  such  evidence  were  admissible 
or  not,  the  plaintiff  contends  that  such  evidence  was  not  admis- 
sible, and  cannot  be  taken  into  consideration  bv  the  Court  in 
giving  judgment.  The  learned  Baron  who  tried  the  cause,  when 
he  received  the  evidence,  invited  the  counsel  for  the  plaintiff  to 
tender  a  bill  of  exceptions  upon  its  admissibility,  and  this  was 
acceded  to ;  but  it  was  afterwards  abandoned,  because  it  was  pro- 
perly conceived  that  the  question  of  the  admissibility  of  this  evi- 
dence would,  on  this  special  verdict,  equally  be  raised  for  the  de- 
cision of  the  Court,  as  it  would  have  been  on  a  bill  of  exceptions. 
The  Court  will,  therefore,  consider  the  question  in  like  manner 
as  if  it  had  come  before  them  on  the  bill  of  exceptions.  The 
proposition  that  diis  evidence  was  not  admissible,  depends  upon 
a  very  plain  principle,  namely,  that  there  was  no  reason  for  it. 
There  is  no  ambiguity  of  any  xind  in  the  words  of  this  particular 
part  of  the  leasing  power,  nor  any  word  of  reference  of  any  kind, 
to  any  other  clause  of  re-entry  either  generally  usual,  or  unusual, 
on  this  particular  estate,  tjpon  what  principle  then  can  any 
extrinsic  evidence  be  admitted  to  explain  that,  which  neither  re- 
quires, nor  admits  of  any  explanation :  if  any  such  is  admitted, 
it  must  be  upon  some  principle,  which  -mil  constitute  a  new  head 
in  the  law  of  evidence.   The  oases  in  vrhich  extrinsic  evidence  has 
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been  held  to  be  admissible,  are  either  those  where  the  expression 
is  in  itself  ambiguous,  which  has  been  further  restricted  by  a  well- 
known  maxim  of  law  (which  since  the  time  of  Lord  Bacon  has 
never  been  denied)  to  the  case  of  a  latent  ambiguity  which  he 
defines  to  be,  ^^quce  ex  facto  oritur  ambiguitas;'  that  is,  first, 
either  to  the  case  where  a  will,  for  instance,  on  the  face  of  it  has  but 
one  meaning,  but  on  some  matter  of  fact  being  shown,  it  appears  to 
have  two,  as  where  a  man  devises  to  his  cousin  A.  B.,  and  he  has  two 
cousins  of  that  name,  there,  evidence  is  admissible  to  show  which  is 
the  cousin  intended ;  or,  secondly,  to  the  case  of  the  use  of  some 
words  of  reference,  as  if  the  creator  of  the  power  had  said,  *'  the 
u9tuU  power  of  re-entry  for  non-payment  of  rent,"  This  spe- 
cial verdict  contains  no  word  of  reference  to  any  former  or  other 
powers  of  re-entry  of  any  kind  whatever,  either  in  prior  leases 
of  this  estate  or  in  any  leases  of  other  estates ;  nor  is  there  in 
the  restrictive  clause  of  the  power  any  ambiguity,  which  can 
call  for  explanation  to  be  derived  from  any  other  fact.  There 
is  this  great  inconsistency  in  the  argument  used  for  the  defend- 
ants, that  while  they  place  great  reliance  on  the  generality  of 
the  word  *'  a,"  they  say  at  the  same  time  that  the  creator  of  the 
power,  in  using  that  general  word,  meant  to  refer  to  a  particular 
class  of  leases,  that  is,  to  those  formerly  granted  of  the  lands 
comprised  in  the  deed  of  1757.  The  argument,  if  it  were  good 
for  anything,  would  prove  that  the  defendant  had  a  right  to  refer 
generally  to  the  evidence  of  all  other  leases,  of  all  other  lands, 
granted  according  to  some  supposed  custom  of  the  country, 
which  evidence  indeed  was  tendered  in  this  case,  but  rejected  as 
it  clearly  was  not  admissible,  according  to  the  decision  in  Doe  v. 
Calvert,  2  East,  876.  The  question  may  be  considered,  first,  on 
principle,  and  next  on  authority.  The  finding  of  the  jury  is, 
that  the  usual  and  accustomed  form  of  leases  which,  whether 
before  or  since  the  making  of  the  deed  of  settlement  of  2d  July, 
1757,  had  been  granted  of  any  lands  therein  comprised,  whether 
for  lives  or  years,  determinable  on  lives,  contained  a  conditional 
power  of  re-entry,  similar  to  that  contained  in  the  lease  of  the 
5th  September,  1803.  This  fact  is  altogether  irrelevant :  the 
creator  of  the  power  was  owner  of  the  fee,  and  might  demise  or 
deal  with  the  premises  in  any  manner  he  pleased.  With  regard 
to  the  leases  which  were  granted  subsequent  to  the  settlement, 
what  is  it  but  arguing  from  the  abuse  for  the  right?  Every 
fresh  instance  of  a  deviation  from  the  terms  of  the  power  is 
equally  liable  to  the  same  objection  as  any  former  deviation, 
and  no  number  of  deviations  would  constitute  a  rule  of  construc- 
tion different  from  that  which  originally  ought  to  have  prevailed, 
or  make  that  right,  by  a  course  of  practice,  which  was  originally 
wron^.  So  much  for  the  principle  upon  which  the  admissibility 
of  this  evidence  is  contended  for.  On  precedent,  the  case  is 
equally  weak:  it  stands  on  the  authority  of  Cooke  y.  Booths 
Cowper,  819,  in  which  former  leases  of  the  same  lands  between 
the  same  parties  were  admitted  to  show  the  meaning  of  a  cove- 
nan*  for  a  renewal ;  but  this  case  has  been  mentioned  with  dis- 
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approbation  by  every  judge  (as  far  as  can  be  learnt  from  reported 
cases)  before  whom  a  similar  question  has  since  occurred.  It  is 
sufficient  to  refer  to  Baynham  v,  Cruy'9  Hospital^  3  Ves.  jun., 
295,  Eaton  v.  Lyon^  3  Ves.  jun.,  690,  Moore  v.  Foley^  6  Ves. 

i'un.,  232,  and  Iggulden  v.  May^  9  Ves.  jun.,  325,  Same  v.  Same.,  7 
last,  237,  and  same  cause  in  error  in  this  Court,  2N.  R.  449,  in  all 
of  which  books  the  authority  of  Ooohe  y.  Booth  is  denied :  so  that, 
notwithstanding  that  case,  the  rule  may  now  be  taken  to  be,  that 
extrinsic  evidence,  either  of  deeds  or  of  any  other  matter  of 
fact,  is  not  admissible  to  explain  an  expression  in  a  written  in- 
strument, unless  there  be  either  a  latent  ambiguity,  such  as  I 
have  before  defined,  or  some  word  of  reference.  In  the  present 
case  there  is  neither  any  ambiguity  of  any  kind,  nor  any  word 
of  reference  to  any  former  lease,  but  on  the  contrary  the  exclu- 
sion of  any  such  reference.  The  mischief  which  the  letting  in 
such  evidence  is  oalculated  to  produce  would  be  infinite ;  the 
uncertainty  which  it  would  create,  the  danger  to  which  it  would 
expose  both  the  lessor  and  lessee,  would  be  extreme.  In  the 
first  place,  it  would  not  be  enough  for  the  tenant  for  life  to  look 
to  his  leasing  power  for  his  right  to  grant  leases,  but  he  must 
look  back  to  counterparts  of  former  leases  for  50  or  100  years, 
to  see  that  the  leases  which  he  is  about  to  grant  are  conformable 
thereto ;  if  he  must  do  this,  the  remainder-man  may,  and  if  it 
should  turn  out  that  the  lease  was  not  in  the  usual  form,  it  might 
be  avoided,  though  it  was  wholly  conformable  to  the  strict  words 
of  the  power  :  the  tenant  would  never  be  safe  ;  and  as  he  could 
have  no  means  of  referring  to  former  leases,  he  could  never 
safely  execute  an  assignment  of  his  interest  to  any  one.  This 
jury  has  found,  that  the  usual  and  accustomed  form  of  leases  of 
the  estate  contained  in  the  settlement  of  the  2d  July,  1757, 
granted  for  lives,  or  years  determinable  on  lives,  as  well  prior 
as  subsequent  to  that  settlement,  contained  a  conditional  proviso 
of  re-entry  similar  to  that  contained  in  the  lease  of  the  5th 
September,  1803 :  they  have  not  found  that  it  was  the  uniform 
or  universal,  but  the  usual  and  accustomed  proviso  of  re-entry 
in  similar  leases.  They  have  not  found  that  it  is  a  reasonable 
proviso  for  re-entry.  6ut  an  usual  and  accustomed  proviso  is 
not  necessarily  a  reasonable  proviso  for  re-entry :  so  far  are  these 
two  from  meaning  the  same  thing,  that  they  may  perchance  be 
directly  opposed  to  each  other ;  that  which  is  usual  and  accus- 
tomed on  this  estate  may  be  highly  unreasonable,  and  even  unu- 
sual, as  applied  to  other  estates.  This  finding  was  founded  on 
the  production  of  a  given  number  of  former  leases:  another  jury 
might  draw  a  difierent  conclusion  from  the  same  evidence,  or 
they  might  be  furnished  with  a  greater  body  of  evidence,  which 
would  warrant  a  different  finding.  It  is  the  interest  of  the  per- 
sonal representatives  of  the  late  tenant  for  life  to  support  his 
act ;  because,  if  the  lease  which  he  has  granted  should  be  set 
aside,  they  would  be  liable  in  damages  to  the  lessee.  It  is  ir 
their  custody  that  the  possession  of  the  counterparts  of  expired 
leases  is  to  be  sought  for ;  and  they  would  be  interested  in  keep- 
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ing  back  such  as  would  make,  against  them,  and  in  producing 
those  only  which  would  make  for  them.  Is  the  remainder-man 
to  be  subjected  to  such  an  inconvenience,  to  such  an  act  of  in- 
justice as  this  ?  The  case  of  Orby  v.  Mohun  is  a  direct  autho- 
rity that  he  is  not.  Upon  the  terms,  therefore,  of  the  power, 
which  are  not  doubtful,  upon  every  principle  of  the  law  of  evi- 
dence, as  applied  to  this  subject,  upon  every  principle  of  conve- 
nience and  justice,  the  evidence  of  the  former  leases,  which  was 
received  to  prove,  that  the  proviso  for  re-entry  in  this  lease  was 
conformable  to  the  usual  and  accustomed  form  of  leases  of  other 
lands  similarly  circumstanced,  both  prior  and  subsequent  to  the 
settlement  creating  the  power,  was  not  admissible  for  that  pur- 
pose, and  ought  not  to  be  taken  into  consideration  by  this  Court 
in  giving  judgment. — Seventh  head :  Among  the  cases  which  more 
immediately  bear  upon  this  particular  point,  the  principal  is  that 
of  RotUy  V.  Scot,  Loflft,  316,  which  is  scarcely  to  be  regarded  as 
an  authority  for  the  defendant ;  it  is  so  loosely  reported  that  it  is 
difficult  to  understand  the  effect  of  the  decision.  The  words  of  the 
report  are,  "in  case  of  rent  behind,  or  want  of  sufficient  distress." 
But  it  appears  more  correct  to  suppose  that  the  phrase  used  was 
"  and  want  of  sufficient  distress."  Lord  Mansfield,  C.  J.,  is  made 
to  say,  "  as  to  demand,  a  clause  of  re-entry  is  required  as  a  secu- 
rity for  the  rent :  demand  is  requisite  both  by  common  law  and  sta- 
tute." This  expression,  which  his  lordship  never  could  have  ucjed,  is 
cited  to  show  the  inaccuracy  of  the  report.  "  A  clause  of  re-entry," 
continued  his  lordship,  "will  never  be  allowed  to  operate  farther 
than  as  a  security  for  rent,"  a  proposition  which  is  not  law.  But 
the  important  observation  arising  upon  this  case  is,  that,  accord- 
ing to  the  printed  report  of  the  case,  Lord  Mansfield  does  not 
appear  to  have  adverted  to  the  condition  as  to  want  of  a  suffi- 
cient distress,  which  certainly  was  the  most  difficult  part  of  the 
case.  The  case  of  Coxe  v.  Day  cannot  be  distinguished  from  the 
present :  one  of  the  questions  there  was,  whether  a  lease  with  a 
clause  for  re-entry  on  non-payment  of  rent  for  20  days,  in  case 
there  was  no  sufficient  distress  on  the  premises,  was  conformable 
to  a  leasing  power,  which  required  a  proviso  for  re-entry  on  non- 
payment of  the  rent  for  21  days,  unclogged  with  any  condition ; 
and  the  Court  held  that  it  was  not,  as  being  less  beneficial  to  the 
remainder-man  than  an  absolute  power  of  re-entry  on  non-pay- 
ment of  rent.  The  authority  of  this  case  has  not  hitherto  been 
disputed :  it  is  admitted,  that  it  would  have  been  in  point,  had 
the  question  arisen  on  the  second  branch  of  the  power,  namely, 
the  leases  at  rack-rent :  how,  then,  is  it  less  in  point  on  the  first, 
excepting  that  this  is  a  stronger  case,  inasmuch  as  in  this  case 
there  is  a  deviation  from  the  terms  of  the  power,  not  only  because 
the  same  condition  is  here  annexed  which  was  annexed  in  that 
case,  but  also,  inasmuch  as  the  time  for  the  re-entry  is  extended. 
It  appears,  upon  inspection  of  the  briefs  in  that  cause,  that  the 
bill  was  filed  by  the  next  in  remainder  after  the  lessor,  for  a 
declaration  that  the  lease  was  not  executed  according  to  the 
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leasing  power  in  the  settlement,  and  for  an  account,  and  that  the 
defendant  might  be  restrained  from  setting  up  a  term  of  500 

J  ears  to  defeat  the  plaintiff's  claim  at  law.  On  the  hearing,  the 
faster  of  the  Rolls  directed  a  case  to  be  stated  for  the  opinion 
of  the  Court  of  King's  Bench ;  and  so  satisfied  were  the  defend- 
ant's counsel  with  the  decision  of  that  court,  that  when  the  cause 
eame  on  again  to  be  heard  on  the  equity  reserved,  thej  gave  it 
up,  and  the  cause  was  compromised.  An  argument  may  be  urged 
of  the  supposed  inconvenience  of  adopting  the  plaintiff's  construc- 
tion of  the  power,  arising  from  the  circumstance,  that  many  leases 
are  said  to  contain  powers  of  re-entry  similar  to  that  in  the  de- 
fendant's lease.  This  argument  is  not  applicable  except  in  the 
ease  of  leases  made  under  powers,  containing  a  »milar  restric- 
tion to  that  contained  in  the  deed  of  1757,  and  in  no  case  is  it 
of  much  weight.  To  find  that  in  any  particular  district  of  Eng- 
land, there  is  not  only  a  custom  of  leasing  with  such  a  clause 
of  re-entry,  but  also  a  custom  for  great  landholders  to  insert 
in  their  marriage-settlements  a  leasing  power  restricted  similarly 
to  the  present  case,  must  be  an  extremely  rare  coincidence.  The 
argument  drawn  under  the  fifth  head  from  the  supposed  hazard 
to  which  the  tenant  would  be  exposed,  should  the  plaintiff's  con- 
struction be  adopted  by  the  Court,'  is  ftilly  counterbalanced  by 
the  utility  of  avoiding  the  uncertainty,  which  would  be  introduc^ 
into  an  important  point  of  law  by  overruling  the  decision  in  the 
case  of  Coxe  v.  Bay^  in  which  all  the  judges  of  the  Court  of 
King's  Bench  concurred ;  for  that  case  is  wholly  inconsistent 
with  the  late  decision  made  by  two  judges  only  of  that  Court,  in 
the  present  case  ;(a)  the  lease  in  question,  therefore,  is  invalid, 
as  not  conforming  to  the  power  contained  in  the  settlement,  and 
the  lessor  of  the  plaintiff  is  entitled  to  recover. 

For  the  defendant  it  was  argued,  that  the  lease  in  question 
contained  two  clauses,  the  first  more  special,  and  the  last  a 
sweeping  or  general  clause ;  as  to  the  first,  the  expression  **/ar 
non-payment  of  rent,"  contained  in  the  leasing  power,  refers  not 
BO  much  to  the  time  of  the  rent  falling  in  arrear,  as  to  the  cause 
or  ground  upon  which  the  right  of  re-entry  was  to  be  secured ; 
whereas,  if  the  words  had  been  "on  non-payment,"  &c.,  they 
would  rather  have  had  a  reference  to  the  time ;  and  Lord  Ellen- 
borough,  C.  J.,  was  of  that  opinion.  Again,  the  term  "  clause 
of  re-entry,"  contained  in  the  leasing  power,  as  to  leases  at  rack- 
rent,  implies  something  more  definite  in  f(M*m,  which  the  donor 
of  the  power  intended  to  mark  out,  as  applicable  to  leases  for 
short  terms ;  whereas  the  term  "  power,"  as  applied  to  leases  at 
a  nominal  rent,  is  general,  and  implies  a  latitude  and  reasonable 
discretion  according  to  the  subject-matter.  It  is  clear,  that  the 
general  or  sweeping  clause  at  the  end  would  include  the  non- 
payment of  rent,  in  case  there  were  no  previous  special  clause 

(a)  Two  of  tho  judges  hamg  been  of  eounael  in  the  cause,  delivered  no  opi- 
nion thoreon. 
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upon  the  same  subject ;  but  it  is  argued  that  they  are  repugnant 
to  each,  on  the  general  maxim,  Generalis  clausula  non  porrigitwr 
ad  ea  que  anted  apecialitSr  sunt  comprehensa.  This,  however, 
presupposes  an  express  and  special  clause  of  re-entry  upon  the 
very  subject-matter,  without  which  the  general  clause  would  ne- 
cessarily apply ;  therefore,  that  the  special  clause  is  a  clause  of 
re-«ntry  for  the  non-payment  of  the  rent  reserved,  is  contended 
as  much  by  the  plaintiff  as  it  is  on  the  part  of  the  defendant,  and 
that  such  a  special  clause  exists  is  all  that  is  contended  for  on 
the  part  of  the  defendant.  The  words,  then,  of  the  power  being 
primd  facie  complied  with,  it  must  be  shown,  on  behalf  of  the 
plaintiff,  that  it  is  not  a  compliance  with  the  meaning.  But  a 
power  of  re-entry  is  not  the  less  a  power  of  re-entry  because  it 
is  qualified.  Would  it  be  denied  that  a  leasing  power  is  here 
given  to  the  tenant  for  life,  because  it  is  so  qualified  as  to  restrain 
him  from  making  leases  until  he  comes  into  possession,  or  from 
granting  any  new  lease  so  long  as  three  lives  continue  to  exist 
upon  the  property  ?  This  qualined  right  of  re-entry  gfves  to  the 
remainder-man  all  the  benefit  intended  by  the  creator  of  the 
power,  and  required  by  the  general  words  and  intention  on  his 
behalf.  To  prove  that  an  immediate  unqualified  re-entry  was 
intended,  Littleton,  s.  325,  is  cited ;  but  he  there  merely  pro- 
fesses to  give  several  examples  of  an  absolute  condition  of  re-entry, 
and  not  two  remote  instances  distinct  from  each  other.  But  it 
appears  from  Littleton,  s.  327,  that  the  distinctions  taken  by 
Littleton  and  Coke,  and  Comyn,(a)  between  an  absolute  or  general, 
and  a  qualified  or  special  right  of  re-entry,  are  quite  different, 
and  have  nothing  to  do  with  the  present  question.  The  well 
known  clear  distinction  is  between  a  general  condition,  that  the 
lessor  shall  re-enter,  and  a  special  condition  that  he  shall  enter 
and  hold  until  payment,  &c.  It  is  laid  down  as  a  rule  for  the 
construction  of  powers  in  Sheppard's  Touchstone, (6)  that  the  con- 
struction be  reasonable,  and  according  to  an  indifferent  and  equal 
understanding:  and  so  in  Sill  v.  Orange,  Plowden,  170,  the 
Court  say,  ^'  it  is  the  office  of  the  judges  to  take  and  expound  the 
words,  which  the  common  people  use  to  express  their  meaning, 
according  to  their  meaning:"  usage  and  popular  understanding 
are,  therefore,  the  principles  of  construction.  If,  therefore,  it 
could  be  shown,  that  the  special  clause  of  re-entry  were  unheard 
of,  extravagant,  or  perverse,  the  meaning  of  the  leasing  power 
would  not  be  complied  with,  whereas  it  is  a  clause  in  common 
and  popular  use.  If  the  leasing  power  had  directed  that  the  lease 
should  not  contain  a  power  of  re-entry,  would  not  such  prohibition 
have  been  violated  by  the  lease  in  question  ?  and  the  only  difference 
is  this,  that  there,  if  the  reasonable  and  ordinary  meaning  were 
broken  through,  it  would  not  be  an  answer  for  the  defendant,  to 
show  that  the  clause  was  extravagant  or  absurd ;  but  in  this  case 

(a)  Co.  IHg.  Tit.  Conditions,  0.  8.  (b)  P.  86. 
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a  performance,  if  absurd  and  perverse,  would  not  be  suflScient, 
although  within  the  literal  meaning  of  the  words.  The  defendant 
contends  for  a  reasonable  construction  of  the  power  expressed  as 
it  is  in  general  terms,  and  is  not  touched  by  any  unreasonable  or 
extravagant  cases  which  may  be  suggested  on  the  part  of  the 
plaintiff.  If  a  landlord  were  to  persuade  his  tenant  to  accept 
sucli  a  lease,  under  an  assurance,  that  it  contained  no  clause  of 
re-entry  for  non-payment  of  rent,  would  he  not  be  guilty  of  a 
gross  fraud,  according  to  common  apprehension  and  the  use  of 
terms  ?  The  defendant  is  not  bound  to  contend,  that  this  is  the 
only  clause  that  could  be  a  compliance  with  the  power ;  but  that 
the  words  being  general  he  is  within  their  fair,  and  ordinary, 
and  reasonable  interpretation,  as  the  law  will  expound  them. 
Cother  V.  Merrick,  Hard.  Rep.  89.  The  cases  of  Kemp  v. 
Kemp,  5  Vesey,  849,  and  Butcher  v.  Butcher,  9  Vesey,  393,  do 
not  apply,  as  used  by  the  plaintiff's  counsel,  inasmuch  as  it  is 
the  plaintiff  who  would  limit  the  latitude  of  the  general  expres- 
sion, and  confine  it  to  a  peremptory  clause  of  re-entry.  In 
Butcher  v.  Butcher,  the  question  was,  whether  an  appointment 
of  200Z.  stock  was,  or  was  not  illusory:  the  general  doctrine 
there  laid  down  is  well  worthy  the  attention  of  the  Court.  In 
that  case,  the  Master  of  the  Bolls  says,  ''It  is  impossible  to  have 
considered  a  case  of  this  kind,  without  wishing,  that  judges  in 
equity  had  either  never  assumed  control  over  the  execution  of 
discretionary  power,  or  had  laid  down  rules,  by  which  their  suc- 
cessors might  be  guided."  The  plaintiff,  here,  wishes  the  Court 
to  assume  control  over  the  discretion  which,  it  is  contended,  the 
general  words  allow  to  the  defendant.  "  To  say,  that  under  such 
a  power  an  illusory  share  must  not  be  given,  or,  that  a  substan- 
tial share  must  be  given,  is  rather  to  raise  a  question  than  esta- 
blish a  rule."  So  here,  to  say  that  under  such  general  words 
as  these  are,  a  qualified  power  of  re-entry  must  not  be  given,  i? 
only  to  raise  a  question,  not  to  establish  a  rule.  *'  Whence  is 
the  intention  collected  ?  not  from  the  words,  for  they  are  purely 
discretionary.  But  a  conjecture  is  made  that  the  party  cre- 
ating the  power  would  not  have  approved  of  extreme  inequality.' 
Here,  the  plaintiff  conjectures,  that  a  party  using  the  words 
would  not  have  allowed  of  any  indulgence.  *'  The  party  might 
have  prescribed  any  limits  he  thought  proper."  The  party,  here, 
might  have  prescribed  any  form  of  re-entry  he  thought  proper ; 
''  a  latitude  might  have  been  given  quite  sufficient  for  the  purpose 
of  creating  the  dependence,  which  is  frequently  intended ;  and 
yet  boundaries  might  have  been  prescribed:"  "if  that  is  not 
don^,  it  is  either  because  the  party  had  no  wish  to  fix  any  limits, 
or  because  he  was  unable  satisfactorily  to  himself  to  fix  upon 
the  limits  which  under  all  the  circumstances  might  be  proper." 
Either  view  of  it  may  very  probably  apply  to  this  case.  "  Upon 
either  supposition,"  the  Master  of  the  Kolls  says,  "why  should 
this  Court  attempt  to  do  what  the  party  in  the  exercise  of  hie 
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own  judgment,  relative  to  his  own  acts,  has  abstained  from." 
Why  should  the  Court,  in  this  case,  attempt  to  limit  these  gene- 
ral words,  to  one  immediate,  peremptory,  and  unsparing  clause 
of  re-entry,  when  the  party  exercising  his  own  judgment,  as  to 
his  directions  regarding  the  management  of  the  property,  has 
directed  no  such  clause  ?  "  Why  is  this  Court  to  say  there  is  a 
limit  not  to  be  transgressed,  under  the  penalty  of  making  the 
whole  void"  (exactly  what  is  now  contended  for  by  the  plaintiff), 
"  by  an  arbitrary  rule  having  no  principle  to  rest  on,  having  no 
foundation  in  the  intention  of  the  party,  disclosed,  or  apparently 
presumed?"  The  observations  of  Lord  Ellenborouoh,  C.  J., 
in  the  Court  of  King's  Bench,  in  this  case,  coincide  with  this 
view  of  the  question.  His  Lordship  there  said,  "  The  power  is 
silent  as  to  the  time  when  it  should  be  carried  into  effect,  and 
being  so  silent,  why  should  it  not,  in  virtue  of  such  silence,  be 
intended  that  the  creator  of  the  power  thought  it  enough  to  re- 
quire, that  there  should  be  some  reasonable  power  of  re-entry 
for  non-payment  of  rent  upon  every  lease ;  leaving  it  to  the  dis- 
cretion of  the  person,  by  whom  it  should  be  granted,  to  prescribe 
when,  and  under  what  circumstances,  that  power  of  re-entry 
should  in  each  particular  case  be  enforced ;  by  requiring  that  the 
leases  should  always  contain  a  power  of  re-entry,  he  calls  the 
attention  of  the  successive  lessors  from  time  to  time  to  the  sub- 
ject, whenever  the  occasion  of  leasing  should  recur ;  and  when 
the  attention  of  the  lessor  is  called  to  it,  it  is  hardly  likely,  that 
he  should,  in  the  exercise  of  a  proper  discretion,  introduce  into 
his  lease  so  harsh  and  rigorous  a  provision."  In  the  cases  of 
Wright  v.  Wakefordy  Doe  v.  Peachy  Wright  v.  Barlow,  and 
Hawkins  v.  Kemp,  which  have  been  cited,  some  specific  mode  or 
form,  or  other  precise  circumstance,  is  pointed  out ;  but  here 
this  question  arises  on  the  construction  of  general  words.  In 
Orby  V.  Mohurty  2  Vernon,  631  and  542,  the  fair  and  common 
construction  required  distinct  leases,  reserving  distinct  rents,  and 
the  remainder-man  was  placed  under  incalculable  difiBculties  by 
the  mode  of  leasing  there  adopted,  which  the  judges  held  to  be 
rather  a  delegation  than  an  execution  of  the  leasing  power.  In 
all  the  cases,  from  Mountjoy's  case,  Moore,  174,  S.  C,  4  Leon. 
147,  S.  C.  Godb.  17,  to  the  present  time,  wherein  leases  have 
been  set  aside,  there  has  been  either  a  palpable  trick  or  fraud, 
or  a  departure  from  some  prescribed  form,  mode,  or  circumstance, 
or  from  the  ancient  and  accustomed  course  expressed  or  implied ; 
or  in  case  the  Court  could  not  say  whether  such  course  was  re- 
quired or  not,  it  has  been  held  necessary  for  the  tenant  for  life, 
having  made  an  innovation,  to  show  that  he  had  not  thereby 
placed  the  remainder-man  under  greater  disadvantages  than  in 
former  times ;  but  the  lease  in  question  cannot  be  impugned  on 
any  of  the  above  grounds.  It  is  admitted  that  where  anything 
precise  is  required,  it  must  be  done  as  in  Darlington  v.  PuUe" 
fi^y^  Cowper,  263 ;  Mr.  Kenyan  there  says,  and  Lord  Mans- 
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TIELD  afterwards  adopts  his  argument,  that  powers  are  of  three 
kinds ;  first,  naked  powers,  unaccompanied  with  any  interest, 
and  the  construction  of  them  has  been  very  rigid;  secondly, 
powers  granted  to  the  donee  of  a  particular  estate,  which  were 
formerly  construed  strictly  in  favour  of  the  remainder-man,  but 
no  further,  and  of  late  more  liberally ;  thirdly,  powers  reserved 
by  the  donor  to  himself,  which  have  always  been  taken  largely, 
and  of  this  class  is  the  present  power.  In  that  case  Sir  William 
Pulteney  devised  to  his  grandson,  the  Earl  of  Bath,  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail,  with  divers  remainders 
over ;  but  though,  before  the  recovery  suffered  in  that  case,  the 
Earl  of  Bath  was  not  absolute  owner  of  the  inheritance,  yet, 
after  the  recovery,  he  became  so.  In  this  case  Lady  Vernon 
originally  had  only  an  estate  for  life,  but  with  power  to  revoke 
all  the  limitations  of  her  father's  will,  which  she  did,  and  ap- 
pointed a  life>estate  to  her  husband  and  to  herself,  if  she  sur- 
vived him,  with  an  ultimate  remainder  to  herself  in  fee.  She  is 
therefore  a  person  generally  interested  in  the  property,  either 
as  owner,  or  as  acting  on  behalf  of  the  owner,  either  by  virtue 
of  her  own  power,  or  under  a  power  from  her  father,  the  owner 
of  the  estate.  Lord  Mansfield  says,  ia  the  same  case,  that 
courts  of  law  originally  compared  powers  to  conditions,  which 
they  are  not  at  all  like,  luid  consequently  held  that  they  should 
be  construed  strictly,  whereas  in  fact  they  are  only  a  different 
species  of  ownership  and  enjoyment  of  property.  Lord  Mans- 
field's observations  are  to  the  same  effect  in  Zouch  v.  Woolr 
8ton,  2  Burrow,  1186,  and  the  Solicitor*General,  in  Hearle 
V.  Greenbankj  8  Atkyns,  703,  says,  that  courts  of  law,  con- 
sidering powers  coupled  with  an  interest  as  modes  of  own«s 
ship,  construe  them  liberally.  And  in  Orby  v.  Mohun,  2  Ver- 
non, 531,  it  is  said,  that  the  intent  ''was  to  give  a  power 
of  leasing  in  a  reasonable  manner,  as  leases  fell  in,  and  for  keep- 
ing of  the  estate  tenanted,  as  the  owner  of  an  estate  would  be 
supposed  to  do."  Here  it  is  admitted,  that  the  intention  ia  to 
govern,  but  it  is  argued  on  the  other  side  that  such  intention  is 
always  to  benefit  the  remainder-man.  In  Q-oodtitle  v.  Funucan^ 
Lord  Mansfield  says,  "There  is  no  ground  or  reason  of  equity 
or  policy  between  the  tenant  for  life  and  the  remainder-man  for 
leaning  to  either  side;" (a)  and  as  to  the  observations  of  Db 
Grey,  C.  J.,  in  Campbell  v.  LeacK,  Ambler,  748,  can  the  tenant 
for  life  in  this  case  be  said  to  have  invaded  the  interest  of  the 
remainder-man  to  benefit  hia  own  ?  The  general  object  in  creat- 
ing such  a  power  is  the  good  management  of  the  estate,  which  ia 
emphatically  the  benefit  of  the  remainder-man.  Had  not  the 
tenant  for  life  the  power  of  granting  a  permanent  interest,  no 
capital  would  be  invested  in  extended  improvements  of  the  pro- 
perty, and  the  estate  would  descend  to  the  remainder-man  barely, 

(a)  DoQglai,  672. 
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perhaps,  in  repair,  for  the  tenant  of  a  precarious  interest  can 
feel  no  attachment  to  the  land.  It  is  the  permanency  and  se- 
curity of  an  interest  which  will  descend  to  his  children,  that 
justifies  a  tenant  in  draining,  planting,  building,  and  other  Inb- 

Erovements,  and  by  diminishing  this  security,  you  crush  his 
berality  of  spirit.  This  is  the  well  understood  interest  of  the 
remainder-man.  To  construe  the  power  otherwise,  would  be  to 
put  a  particular  construction  on  general  words,  in  violation  of 
the  general  object  for  which  such  power  was  created.  It  would 
be  more  difficult  to  let  the  estate  to  a  respectable  and  opulent 
tenant,  with  a  peremptory  clause  of  re-entry,  than  with  such  a 
modified  clause  as  is  now  contended  for.  If  it  would,  what  cor- 
respondent benefit  would  accrue  to  the  landlord?  No  man 
would  choose  to  risk  the  loss  of  his  property,  or  the  expense  of 
a  lawsuit,  because  he  uyght  chance  to  omit  the  payment  of  a 
nominal  rent  on  the  very  day  on  which  it  became  aue.  Gould 
Lady  Yemon  have  considered  this  rigorous  clause  as  the  indis- 
pensable condition  of  a  lease,  although  the  distrainable  property 
on  the  premises  were  ever  so  large  7  The  arguments  on  the 
other  side  consist  in  barely  possible  cases^  Can  it  be  difficult  to 
ascertain,  whether  there  is  a  sufficient  distress  for  a  guinea  on 
the  premises,  while  there  is  a  sheep  on  the  hills,  or  a  table  in 
the  house  ?  If  the  premises  are  apparently  vacant  and  deserted, 
an  ejectment  may  be  served ;  and  this,  notwithstanding  the  pos- 
sibility of  some  distrainable  goods  being  still  on  the  premises ; 
for  C.  B.  CoMYN(a)  says,  "If  a  condition  be  to  re-enter  if  no 
distress  be  found,  this  shall  be  expounded  of  a  reasonable  dis- 
tress, and  therefore  if  a  locked  cupboard  remains  there,  he  may 
enter."  This  sort  of  qualification  of  a  clause  of  re-entry  appears 
to  have  been  in  use  in  the  time  of  Queen  Elizabeth,  and  it  may 
also  be  found  in  Ghrygg  v.  Moyses^  Groke,  Eliz.  764,  and  Wood 
V.  Germonsj  Groke,  James,  890.  As  to  the  possible  difficulty 
arising  from  the  want  of  sufficient  sureties,  that  is  an  argument 
derived  from  the  case  of  Ooze  v.  Datf^  the  plaintifi^s  counsel  for- 
getting the  difierence  of  the  subject-matter;  that  was  the  case  of 
a  lease  at  rack-rent,  whereas  here  the  rent  is  only  a  guinea. 
But  the  authority  of  Ooxe  v.  Day  is  directly  opposed  by  Motley 
V.  ScoU,{b)  from  a  MSS.  note  of  Mr.  Butler.  There  the  power 
was  to  lease  for.  any  number  of  years,  with  a  proviso  if  the  rent 
should  be  behind  for  21  days,  then  to  re-enter.  The  condition 
in  the  lease  was,  if  the  rent  should  be  behind  for  21  days,  and 
no  sufficient  distress,  then,  &c.  Lord  Mansfield  said,  "The 
clause  of  re-entry  is  short  with  words  of  course,  and  does  not 
preclude  the  operation  of  law.  A  re-entry  is  to  enforce  the  pay- 
ment of  rent.  By  statute  it  cannot  be  without  distress,"  and 
judgment  was  given  for  the  defendant.  In  Coxe  v.  J)ay,  a 
specific  clause  of  re-entry  was  directed,  and  the  indulgence  to  be 

(a)  Dig.  T.  Condition,  p.  87. 
^ .  (6)  MS.  note,  penes  C.  BuUer,  Esq.,  S.  C.  Lofft.  816. 
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given  to  the  tenant  was  pointed  out,  viz.,  21  days  were  allowed 
him  after  the  rent  became  due;  but  in  this  case  the  rent  is 
merely  nominal,  and  the  words  of  the  power  are  general  and  un- 
defined. In  a  case  of  rack-rent,  the  landlord  does  not  speculate 
upon  improvements  to  the  estate.  The  rent  is  everything,  and 
a  peremptory  power  may  be  more  beneficial  to  the  remainder- 
man. In  the  case  of  nominal  rents,  there  is  no  real  probability 
that  the  tenant  will  refuse  to  pay  his  rent.  It  is  objected  that 
the  tenant  for  life  may  die  between  the  day  on  which  the  rent 
becomes  due,  and  the  period  allowed  him  before  re-entry,  but  in 
this  case  his  executors  will  be  entitled  to  the  rent,  ana  the  re- 
mainder-man can  have  no  benefit  of  the  condition  for  non-pay- 
ment of  rent,  which  never  became  due  in  his  time.  As  to  the 
chance  of  forfeiture,  of  which  the  remainder-man  is  deprived, 
and  the  case  of  Holmes  v.  Coghill^  7  Ves.  499,  it  is  not  contended 
that  the  power  is  not  to  be  executed  in  the  manner  directed,  as 
far  as  it  is  directed,  but,  that  general  words  are  to  be  interpreted 
according  to  the  probable  intention  of  the  creator  of  the  power. 
It  appears  from  Smith  v.  ParkSj  10  Mod.  383,  and  Phillips  v. 
Doelittle,  8  Mod.  845,  that  the  practice  of  relieving  a  tenant  in 
cases  of  re-entry  for  non-payment  of  rent  on  bringing  the  money 
into  court,  and  payment  of  costs,  was  established  before  the  4 
G.  2,  c.  28.  Suppose,  therefore,  the  landlord  to  have  the  com- 
mon law  re-entry  and  to  proceed  in  ejectment,  the  court  will 
relieve  the  tenant  as  before,  on  payment  of  costs,  and  the  whole 
proceeding  will  be  nugatory,  as  to  the  recovery  of  the  land- 
In  the  leasing  power  there  is  a  marked  difference  between  the 
two  powers  of  leasing  for  rack-rents,  and  at  nominal  rents.  In 
the  one  case  a  precise  form  is  given ;  in  the  other,  there  is  only 
a  general  requisition  sufficiently  complied  with  by  the  clause 
before  the  court.  It  could  never  have  been  intended  that  the 
tenants  should  be  distressed  and  harassed  about  this  nominal 
rent,  to  the  discouragement  of  the  spirit  most  beneficial  to  the 
remainder-man.  No  attorney  would  venture  to  put  into  a  lease 
this  disadvantageous  clause  without  express  directions  so  to  do, 
but  would  refer  to  the  old  leases.  The  same  leasing  power  is 
given  to  Lady  Vernon  as  to  her  husband,  and  the  same  reason- 
ing, and  the  same  and  no  greater  restriction,  will  therefore  apply 
in  either  case.  The  power  is  to  lease  lands  then  leased  for  lives 
in  possession  or  reversion,  her  father  being  then  dead.  Can  it 
be  presumed  that  Lady  Vernon  meant  to  treat  the  old  tenants 
in  this  rigorous  manner  ?  She  directs  the  ancient  and  accustomed 
rents,  duties,  and  services,  or  greater  to  be  reserved.  Could  she 
reasonably  expect  to  obtain  them,  coupled  with  this  new  peremp- 
tory and  imperious  clause  ?  She  then  excepts  heriots,  which  she 
expressly  permits  to  be  varied  at  discretion.  True :  but  if  the 
general  words  of  the  power  here,  necessarily  imply  a  discretion, 
there  was  no  occasion  for  her  to  mark  it  farther.  But  it  is  said 
Lady  Vernon  intended  to  make  an  alteration  in  the  old  clause 
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of  re-entry.  Then  why  did  she  not  express  it  here,  as  she  does 
just  before,  where  she  is  deviating,  as  to  heriots,  from  the  old 
and  accustomed  course?  Either  Lady  Vernon,  by  her  general 
expressions,  left  a  discretion  to  insert  any  reasonable  clause  of 
re-entry  with  reference  to  the  subject-matter,  or,  inasmuch  as 
she  directed  no  variation,  and  moreover  required  the  ancient 
and  accustomed  rents,  it  may  fairly  be  presumed,  that  she 
intended  also  the  ancient  and  accustomed  clause  of  re-entry 
to  accompany  them.  Having  tlius  argued  the  construction 
without  calling  in  aid  the  evidence,  and  having  shown  that 
either  a  discretion  is  allowed,  or  the  old  clause  probably 
contemplated  by  the  power,  the  finding  of  the  jury  must  now  be 
resorted  to.  For,  if  the  construction  imports  that  there  is  to  be 
a  reasonable  power  of  re-entry,  what  so  reasonable  as  what  was 
always  usual  ?  If  the  accustomed  clause  was  intended,  the  ac- 
customed clause  must  be  proved  to  be  that  used.  In  one  view 
the  evidence  was  proper,  in  the  other  indispensable.  It  was  so 
offered,  and  so  received,  not  to  show  the  construction ;  and  the 
cases  of  Iggulden  y,  May^  &c.,  have  no  application.  As  to  the 
sweeping  or  general  clause  at  the  end  of  the  lease,  it  has  clearly 
words  sufficient  to  embrace  the  non-payment  of  rent ;  but  it  is 
said  that  the  latter  clause  can  have  no  operation  as  being  repug- 
nant to  the  first  or  special  clause.  But  in  Sheppard's  Touch- 
stone (a)  it  is  laid  down  as  a  maxim,  that  if  there  be  two  clauses 
of  a  deed  repugnant  to  each  other,  the  first  shall  stand  and  the 
last  be  rejected,  except  there  be  some  special  reasons  to  the  con- 
trary, which  unqucstionary  exist  in  this  case,  namely,  ut  res 
magis  valeat  quam  pereaL  The  maxim,  generalis  clausula  non 
porrigitur  ad  ea  quae  anted  sunt  comprehensa,  does  not  apply, 
as  it  presupposes  the  existence  of  a  valid  and  operative  special 
clause  providing  for  the  subject-matter,  whereas,  it  is  contended 
in  this  case  by  the  plaintiff,  that  the  first  clause  is  null  and  void ; 
and  if  so,  it  can  have  no  operation  to  exclude  the  second  clause. 
Just  90  the  maxim  ^' JSxjyressum  facit  cessare  taciturn'*  does  not 
apply.  Where  the  express  contract  is  unavailable  between  the 
parties,  as  for  non-compliance  with  the  stamp  laws,  an  implied 
contract  may  then  be  resorted  to.  If  the  remainder-man  enters 
under  the  general  clause  for  non-payment  of  rent,  the  tenant, 
by  setting  up  the  first  clause  as  repugnant  to  it,  would,  accord- 
ing to  the  plaintiff,  vacate  his  lease.  If  so,  to  avoid  that  evil 
be  must  necessarily  submit  to  the  general  clause ;  because  then 
he  may  save  his  possession  by  bringing  in  his  rent,  and  staying 
the  ejectment.  It  is  said  that  the  plaintiff  has  not  the  common 
law  right  of  re-entry,  but  must  proceed  under  the  statute  4  Geo. 
2 ;  but  if  the  special  clause  applies  to  proceedings  under  the 
statute,  the  general  clause,  which  contains  no  qualification,  must 
apply  to  those  at  common  law ;  and  the  Court  will  give  effect  to 

(a)  p.  88. 
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both  clauses,  by  construing  one  with  reference  to  the  statute, 
and  the  other  as  giving  the  common  law  right  of  re-entry,  and 
thus  the  deed  will  have  the  greatest  possible  effect.(a)  The  in- 
consistency in  this  case  between  the  general  and  special  clauses 
is  not  greater  than  in  Q-oatly  v.  Payne,  2  Campbell,  520,  be- 
tween a  covenant  to  repair  generally,  and  a  special  covenant  to 
repair  within  three  months  after  notice.  The  landlord  there  re- 
entered after  notice,  and  before  the  expiration  of  three  months, 
and  it  was  held  good.  The  meaning  of  a  sweeping  clause  is, 
that  if  any  necessary  particular  be  omitted,  or  fail  to  be  effectu- 
ally provided  for,  tms  general  clause  may  catch  up  the  subject 
and  provide  for  it.  On  the  whole,  the  question  must  be  decided 
on  general  views  of  the  intention  of  an  owner  of  an  estate  con- 
sulting the  probable  and  solid  advantages  of  the  property,  as 
well  as  the  fair  and  liberal  treatment  of  the  tenant. 

In  reply  it  was  urged,  that  the  argument  for  the  plaintiff  rest- 
ed mainly  on  two  propositions ;  first,  that  the  leasing  power  re- 
quired an  absolute  power  of  re-entry  in  the  lease,  unlimited  as 
to  time,  and  clogged  by  no  condition ;  and,  secondly,  that  the 
lease  in  question  gave  no  absolute  power  of  re-entry.  The 
counsel  for  the  defendants  have  addressed  themselves  but  slightly 
to  the  last  proposition,  which  is  that  on  which  the  Court  most 
required  to  be  satisfied,  and  have  considerably  laboured  the  first. 
The  leasing  power  is  first  construed  by  the  defendant  as  not 
containing  an  absolute  power  of  re-entry ;  and,  secondly,  as  con- 
taining an  absolute  power  of  re-entry.  There  is,  undoubtedly, 
a  power  of  re-entry  in  the  event  of  the  rent  being  in  arrear  15 
days,  and  no  sufficient  distress  upon  the  premises,  and  this  is  not 
an  absolute  power ;  there  is  also  a  general  power  of  re-entry. 
The  counsel  for  the  defendants  distinguish  what  may  be  done 
under  each  of  these  poWers  of  re-entry,  and  say,  that  the  land- 
lord is  bound  to  demand  the  rent  on  the  land,  upon  the  rent  day, 
with  the  formalities  of  the  common  law ;  and,  that  if  it  is  not 
paid  on  the  last  moment  of  that  day,  he  has  a  right  to  bring  his 
ejectment,  notwithstanding  the  15jdays  are  expired,  and  notwith- 
standing there  is  a  sufficiency  of  distress  on  the  premises.  But, 
say  they,  the  landlord  may  have  omitted  to  make  his  demand 
according  to  the  formalities  prescribed  by  the  common  law,  and 
therefore  he  may  have  recourse  to  the  former  proviso  for  re-entry, 
and  he  may  then,  at  the  expiration  of  15  days,  if  there  be  no 
sufficient  distress  upon  the  premises,  maintain  his  ejectment  upon 
the  former  part  of  the  proviso.  But  the  landlord  might  do  that, 
if  the  former  part  of  the  proviso  had  not  existed,  because  he 
might  bring  his  ejectment  before  the  15  days  by  the  4  Geo.  2.(6) 
Moe  dem.  Croatly  v.  Pane,  2  Campb.  520,  is  a  direct  authority 
against  the  defendant ;  for,  by  reminding  the  Court  of  the  prin- 
ciples by  which  written  instruments  are  to  be  construed,  a  prin 

(a)  Shej.pard's  Touchstone,  87,  and  Pugh  ▼.  Duk^  of  Lttdt^  2  Cowp.  714. 
(6)  4  G.  2,  c.  28,  8.  2. 
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ciple  will  appear  applicable  to  this  case,  by  which  the  Court  is 
bound  to  reject  the  latter  part  of  the  proviso.  The  most  general 
rule  is,  that  the  intention  of  the  parties,  to  be  gathered  from  the 
words  of  the  instrument  itself,  is  to  prevail ;  all  other  rules  are 
auxiliary  to  that  main  rule.  Next,  if  there  be  two  inconsistent 
clauses  in  a  deed,  the  first  is  to  prevail,  and  the  last  is  to  be  re- 
jected; this  is  rather  a  rule  of  convenience  and  of  necessity 
than  a  rule  founded  on  any  substantial  reasoning.  The  next 
rule  is  that  laid  down  in  Altham's  case.(a)  ''  Greneralis  clausula 
non  porrigitur  ad  ea  quce  anted  specialiter  aunt  comprehensa,*' 
This  rule  is  applicable  generally ;  and  Lord  Coke  thus  applies 
it,  ^^  If  the  general  words  should  stand  without  any  qualification, 
then  the  special  words  would  be  altogether  vain  and  of  no  effect ;" 
and  again,  "  where  a  deed  speaks  by  general  words,  and  after- 
wards descends  to  special  words,  if  the  special  words  agree  to 
the  general  words,  the  deed  shall  be  intended  according  to  the 
special  words."  In  Butler  v.  Duncamb,  1  P.  Wms.  457,  Parker, 
Ch.,  says,  "  Surely  it  is  a  rule  both  in  law  and  equity,  so  to  con- 
strue the  whole  deed  or  will,  as  that  every  clause  should  have  its 
effect."  Now  if  the  Court  construes  the  latter  part  of  this  latter 
clause,  as  containing  a  power  of  re-entry,  it  will  nullify  the  pre- 
ceding clause.  Is  it  probable  that  a  lessor,  intending  to  secure 
to  himself  an  absolute  power  of  re-entry  for  non-payment  of 
rent,  iu  addition  to  the  conditional  power  of  re-entry,  should 
attempt  to  express  this  by  a  clause,  in  which  the  word  rent  does 
not  at  all  occur  ?  The  word  "  reservations"  applies  to  many 
other  things  besides  rent,  such  as  services,  and  the  like.  Every 
advantage,  which  could  be  given  by  the  special  clause  of  re-en*- 
try,  is  found  in  the  general  power  of  re-entry ;  nay  more,  for 
under  the  last  there  is  no  need  of  waiting  15  days.  In  Moe 
dem.  Q-oatly  v.  Paine^  the  principle  on  which  the  decision  pro- 
ceeded was  the  necessity  of  giving  effect  to  distinct  and  inde- 
pendent clauses ;  and  in  that  case  the  proviso  for  re-entry  could 
have  no  effect  at  all,  unless  it  were  held,  that  the  party  had  a 
right  to  recover  on  that  clause.  Lord  Ellbnborough,  C.  J., 
there  says,  ''  The  indenture  contains  a  general  covenant  to  keep 
the  premises  in  repair.  By  breach  of  this,  the  lease  was  for- 
feited, and  the  notice  was  no  waiver  of  the  forfeiture."  If  Lord 
Ellenborough  had  not  given  effect  to  the  first  clause,  it  would 
have  been  rendered  of  no  effect  at  all ;  for  it  would  have  been 
restricted  by  the  subsequent  covenant,  and  the  landlord  must 
have  waited  three  months,  before  he  brought  his  ejectment.  So 
here,  the  lessor  would  have  been  unable  to  do  anything  under 
the  special  clause,  if  the  general  clause  were  to  prevail.  This 
point  the  Court  below  would  hardly  hear  argued.  The  counsel 
for  the  defendant  there  read  the  wnole  of  the  proviso,  and  then 
he  came  to  the  words,  ^'  or  if  any  default  shall  be  by  them  the 

(a)  8  Co.  807. 
VOL.  V.  71 
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said  Charles  Smith  and  Henry  Smith,  their  executors,  and  so 
on."     In  order  to  maintain  that  this  was  consistent  with  the  for- 
mer part  of  the  power,  the  counsel  for  the  defendant  there  cited 
the  6th  rule  in  Sheppard's  Touch8tone,(a)  "  that  the  construction 
be  such  as  the  whole  deed  and  every  part  of  it  may  take  effect, 
and  as  much  effect  as  may  be  to  that  purpose  for  which  it  is 
made,  so  as  when  the  deed  cannot  take  effect  according  to  the 
letter,  it  be  construed  so  as  it  may  take  some  effect  or  other. 
Verba  dehent  intelligi  cum  effectu.     JEt  henigni  faciendce  iunt 
interpretationea^  ut  res  magia  valeat  quam  pereaV*     The  argu- 
ment of  the  counsel  for  the  defendant  was  answered  by  Baylet, 
J.,  "  that  (6)  all  the  words  of  the  deed  in  construction  be  taken 
most  strongly  against  him  that  doth  speak  them,  and  most  in 
advantage  of  the  other  party,  verba  chartatum  fortitls  accipiun- 
tur contrd  proferentem^  et  qucelibet  cancesaio  fortissimi  contrd 
donatorem  interpretanda  est.  '     This  applies  strongly  to  the  case 
before  the  Court ;  for  here  is  a  c&nceBmo  made  to  the  tenant. 
The  rule  is  laid  down  in  Bacon's  Abridgment,(<7)  that  "  grants 
are  t<T  be  construed  according  to  the  intention  of  the  parties, 
and  if  there  appears  any  doubt  or  repugnancy  in  the  words,  such 
construction  is  to  be  made  as  is  most  strong  against  the  grantor.'* 
The  second  rule,fd!)  "  that  if  there  be  two  clauses  or  parts  of  the 
deed  repugnant  tne  one  to  the  other,  the  first  part  shall  be  re- 
ceived, and  the  latter  rejected,  except  there  be  some  special 
reason  to  the  contrary,"  on  which  so  much  reliance  was  placed 
by  the  defendant's  counsel,  both  in  the  Court  below  and  here, 
was  answered  immediately  by  Baylby,  J.,  in  the  Court  below, 
thus :  ''  must  not  that  reason  appear  upon  the  face  of  the  instru* 
ment  itself?"     In  support  of  their  argument  in  the  court  below, 
the  counsel  for  the  defendant  cited  Pugh  v.  The  Duke  of  LeedSf 
Cowper,  714,  where  in  consequence  of  the  rule  ut  res  magis 
valeat  quam  pereat^  the  Court  held  that  the  word  *'  from"  may, 
in  the  vulgar  sense,  and   even   in  the  strictest  propriety  of 
language,  mean  either  inclusive  or  exclusive ;  but  that  case  gave 
very  great   dissatisfaction    in  Westminster   Hall.      Boe  dem. 
Goatly  V.  Paine  only  decided,  that  a  lease  might    contain  a 
general  proviso  of  re-entry  on  a  breach  of  covenant  to  repair, 
and  also,  a  distinct  covenant  to  repair  after  three  months'  notice. 
In  Horsefall  V.  Tegtar,  ante,  VII.  886,  S.  C.  1  Moore,  89,  the 
question  was,  whether  the  words  omitted  were  part  of  a  covenant 
and  the  case  was  decided  on  a  variance.     The  cases  of  ffayesy. 
Stephenson,  3  B.  &  P.  665,  and  Wood  v.  Datfj  ante,  VII.  646, 
S.  C.  1  Moore,  389,  merely  show  that  covenants  apparently  in- 
consistent may  stand  to  give  the  whole  deed  effect.    The  counsel 
for  the  defendant  in  the  Court  below  said,  that  the  lessor  might 
demand  the  rent  on  the  day  appointed,  and  if  not  paid  might  re- 

(a)  P.  87.  (b)  Ibid. 

(c)  Bao.  Abr.  tit.  Grant.  I.  p.  898. 

(d)  Sheppard'a  Touchst  88. 
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enter ;  and  also,  that  he  might  re-enter  on  the  15th  day  after  de- 
mand, if  no  sufficient  distress  were  on  the  premises,  and  that  both 
clauses  might  stand  together.   Lord  Ellenborouoh,  C.  J.,  said, 
'Hhere  is  an  incompatibility  between  the  first  provision  and  the 
general  provision,  which  would   be  restrained  by  the  special 
provision."     His  Lordship  afterwards  said,  "I  think  your  rule 
that  the  special  clause  shall  comprehend  the  general  clause  is  the 
best  certainly ;"  and  again,  "  general  words  cannot  control,  where 
special  words  are  used."     In  Duppa  v.  Mayo,  1  Wm.  Saunders, 
287,  n.  16,  it  is  said,  "  where  there  is  a  condition  of  re-entry  re- 
served for  non-payment  of  rent,  several  things  are  required  by 
the  common  law  to  be  previously  done  by  the  reversioner,  to 
entitle  him  to  re-enter ;  first,  there  must  be  a  demand  of  the  rent ; 
secondly,  the  demand  must  be  of  the  precise  rent  due,  for  if  he 
demands  a  penny  more  or  less  it  will  be  ill ;  thirdly,  it  must  be 
made  precisely  upon  the  day  when  the  rent  is  due  and  payable 
by  the  lease  to  save  the  forfeiture,"  as  where  the  proviso  is, 
*'  that  if  the  rent  shall  be  behind  and  unpaid  by  the  space  of  30 
or  any  other  number  of  days  after  the  days  of  payment,  it  shall 
be  lawful  for  the  lessor  to  re-enter :  a  demand  must  be  made  on 
the  30th  or  other  last  day,  Co.  Litt.  202  a,"  not  on  the  day  when 
the  rent  is  reserved,  because  this  is  an  extension  of  the  time,  not 
for  the  payment  of  the  money,  but  to  prevent  a  forfeiture.     If 
the  proceeding  is  at  common  law,  it  must  be  founded  upon  the 
former  part  of  the  proviso,  which  gives  a  conditional  power  of 
re-entry,  and  the  demand  must  be  made  on  the  15th  day,  other- 
wise no  effect  at  all  would  be  given  to  that  part  of  the  proviso ; 
for,  if  the  demand  is  made  on  the  first  day,  it  is  inconsistent,  be- 
cause the  tenant  is  told  he  has  15  days :  he  is  deluded  and  de- 
ceived into  a  forfeiture,  if  there  can  be  a  forfeiture  under  the 
second  clause.     The  clauses  may  well  stand  together ;  but  if  the 
Court  thinks  that  they  cannot,  and  that  the  word  reservation 
means  rent,  then  the  last  clause  will  be  rejected,  and  the  first 
will  be  the  only  clause  on  which  re-entry  can  be  sustained.     It 
is  well  known,  that  there  are  many  leases  where  there  is  a  con- 
ditional power  of  re-entry,  and  a  general  power  of  re-entry  at 
the  last ;  but  not  one  ever  thought  of  bringing  an  ejectment  on 
the  latter  clause.     It  is  urged  on  behalf  of  tne  defendant,  that 
the  object  of  the  leases  is  the  improvement  of  the  estate ;  but 
that  is  not  so :  an  estate  is  not  very  likely  to  be  improved  by 
one,  who  lays  out  his  capital  in  purchasing  a  leasehold  interest 
in  the  shape  of  paying  a  fine.     Here  is  a  sale  by  tenant  for  life 
of  his  term,  and  he  has  no  view  to  the  improvement  of  the 
estate.     The  power,  indeed,  is  not  more  strict  against  Lord 
Vernon  than  Lady  Vernon :  she  was  the  owner  of  the  estate, 
but  she  limited  only  a  life-estate  to  her  husband,  and  afterwards 
to  herself,  remainder  to  her  children,  remainder  to  herself  in  fee ; 
Btill,  it  is  a  lease  granted  by  tenant  for  life,  and  cannot  have 
any  validity  as  such,  unless  supported  by  the  power.   It  has  been 
said  on  the  other  side,  that  no  inconvenience  existed  here,  and 
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that  no  additional  proof  would  be  required :  but  in  Reea  v.  King, 
before  cited,  the  lessor  failed  in  his  ejectment,  because  he  had 
not  proved,  that  he  had  searched  every  part  of  the  premises  for 
a  distress.  The  case  cited  from  Gomyn's  Digest  has  no  appli- 
cation to  this  point,  because  in  that  case  there  was  a  search,  and 
there  was,  in  a  locked  up  cupboard,  property  sufficient  to  cover 
the  distress.  Ooze  v.  Day  is  not  to  be  distinguished  from  the 
present  case.  JoneSj  Dem,  Cooper^  v.  Vemeyy  Willes,  169,  is 
quite  distinguishable  from  the  present  case :  the  question  there 
was  upon  a  power  of  granting  building  leases  with  proviso  of  re- 
entry :  the  lease  was  merely  a  lease  of  an  old  house  with  covenant 
to  repair,  and  a  proviso  of  re-entry  for  non-payment  of  the  rent 
for  42  days :  the  Court  decided  on  the  broad  point  that  this  was 
not  a  building  lease.  In  Thompson  v.  Lady  LawUyy  2  B.  &  P. 
812,  318,  Lord  Eldon,  C.  J.,  says,  speaking  of  Rose  v.  Bartlett^ 
^'I  think  it  better  to  overrule  it  altogether,  which  I  must  not  do, 
than  to  deny  to  it  its  effect  upon  grounds  which  do  not  com- 

?letely  satisfy  my  mind  as  solid  and  safe  grounds  of  distinction." 
!he  Court  is  undoubtedly  called  on  to-day  to  reverse  the  decision 
of  the  Court  of  King's  Bench  pronounced  only  by  two  judges, 
and  it  is  also  called  on  to  say  whether  Coxe  v.  i>ay,  decided  by 
four  judges,  and  recognised  in  DoBj  on  Demise  of  Vaughan^  v. 
MeyUvy  z  M.  &  S.  276,  be  law  or  not. 

On  this  day  the  Judges  delivered  their  judgment  seriatim. 
Richardson,  J.,  who,  while  at  the  bar  had  been  of  counsel  in  the 
cause,  expressed  no  opinion. 

Garrow,  B.  In  this  case,  the  question  arises  in  consequence  of 
a  deed  of  settlement  of  the  2d  day  of  July,  in  the  year  1757,  made 
upon  the  marriage  of  Mr.  Vernon,  afterwards  lord  Vernon,  with 
lady  Louisa  Barbara,  his  wife,  and  upon  a  power  of  leasing, 
which  was  granted  by  that  settlement ;  and  it  is  this,  whether  a 
lease,  which  was  afterwards  granted  by  lord  Vernon,  whilst  he 
was  in  possession  of  the  estate,  and  entitled  to  it  for  his  life,  to 
the  defendant  Mr.  Smith,  and  another  who  is  since  dead,  for  their 
lives,  is  a  good  execution  of  the  leasing  power,  or  whether  it  is 
not  in  conformity  to  it ;  for,  if  not  in  conformity  to  it,  then  the 
lease  is  void,  and  this  judgment  ought  to  be  reversed ;  but,  if  it  is  a 

food  execution  of  the  leasing  power,  then  the  judgment  pronounced 
y  the  Court  of  King's  Bench  ought  to  be  affirmed.  The  settle- 
ment provides  for  several  estates,  which  were  to  pass,  according 
to  the  limitations  of  the  settlement,  to  those  who  should  be  enti- 
tled to  them  for  life  in  succession ;  and  it  provides  for  different 
sorts  of  estates ;  for  estates  which  had  been  formerly  let  upon 
leases  for  years  absolute,  and  estates  which  were  let  for  long  terms 
of  years,  determinable  upon  lives ;  and  it  respects  other  property 
entirely  out  of  the  present  question,  namely,  the  mining  property 
belonging  to  this  family :  and  it  is  observable,  that,  with  respect 
to  the  leasing  power,  and  the  restrictions  to  be  contained  in  leases 
to  be  executed  under  the  power,  the  terms  are  different,  as  appli- 
cable to  the  two  species  of  property  to  which  I  have  referred. 
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When  there  is  a  lease  granted  for  a  term  of  years  absolute,  where- 
on there  is  a  rent  reserved,  which  must  be  supposed  to  be  equiva- 
lent to  the  value  of  the  estate  in  the  hands  of  the  tenant,  it  is  requir- 
ed that  all  such  leases  shall  contain  a  power  to  re-enter,  in  case  the 
rent  reserved  shall  be  in  arrear  for  the  space  of  eight-and-twenty 
days  after  it  shall  become  due.  With  respect  to  the  property, 
-whereof  the  land  sought  to  be  recovered  in  the  present  ejectment 
is  a  part,  and  which  had  been  formerly  demised  for  long  terras  of 
years  determinable  upon  lives,  it  is  provided,  that  in  order  to 
make  it  a  good  lease  under  the  terms  of  the  power,  there  shall  be 
contained  in  the  lease  a  power  of  re-entry  for  non-payment  of 
rent;  in  this  leasing  power  no  time  is  specified,  by  way  of  indul- 
gence to  the  tenant  as  to  the  payment  of  it,  nor  are  any  other 
terms  required  by  the  person,  who  from  time  to  time  shall  be  in 
possession  of  the  estate,  than  that  he  shall  insert  in  it  a  power  to 
resume  the  possession  of  the  estate  for  non-payment  of  rent.  It 
has  been  strongly  insisted  before  the  court,  that  we  are  to  under- 
stand the  object  of  the  creator  of  the  power  to  have  been  to  take 
care  of  the  interest  of  the  reversioner.  I  agree  to  that  argument, 
that  it  is  one  of  the  objects  of  the  grantor  to  take  care  of  the  in- 
terest of  the  reversioner ;  but,  in  the  mean  time,  it  is  equally  his 
object  to  take  care  of  the  interest  of  the  tenant  for  life,  and  to 
make  the  estate  in  the  hands  of  the  tenants,  whoever  they  should 
be,  a  beneficial  estate ;  and  to  impose  such  terms  as  to  die  man- 
ner, in  which  it  w^as  to  be  holden  under  those,  who  from  time  to 
time  should  have  power  to  grant  it,  as  would  be  most  beneficial 
to  all  parties.  The  lease  granted  by  lord  Vernon  to  the  defen- 
dant and  his  deceased  companion  contains  a  clause  in  it  for  re- 
entry, if  the  rent  shall  be  in  arrear  for  the  term  of  fifteen  days, 
and  if  there  shall  be  no  sufficient  distress  upon  the  premises  to 
satisfy  that  rent ;  and  the  question  is,  whether  this  is  a  good  exe- 
cution of  the  power,  or  in  other  words,  whether  this  is  such  a 
power  of  re-entry  as  was  required  by  the  creator  of  the  settle- 
ment ?  It  is  observable  that  the  creator  of  the  power,  as  the  ex- 
pression is  in  a  court  of  law,  or  according  to  the  real  fact,  the  ad- 
viser of  the  creator  of  the  power,  knew  now  to  make  distinctions 
as  to  the  power  of  re-entry ;  and  in  the  case  where  the  rent  re- 
served is  of  the  most  valuable  description,  there  the  creator  of  the 
power  only  requires  of  those,  who  shall  come  in  succession  into 
the  possession  of  this  estate  as  tenants  for  life,  that  they  shall,  for 
the  preservation  of  this  estate  in  its  most  beneficial  form  and  ex- 
tent, for  those  who  shall  be  from  time  to  time  interested  as  re- 
versioners, insert  a  provision,  that  if  the  valuable  rent  reserved  on 
leases  for  years  absolute,  shall  not  be  paid  for  twenty-eight  days, 
then  there  shall  be  a  right  to  enter  at  the  expiration  of  those  twen- 
ty-eight days.  In  the  case  of  the  render  of  two  pounds  a  year 
and  a  couple  of  fat  capons,  or  eighteen-pence  at  the  option  of  the 
lessor,  it  is  now  insisted  that  the  power  of  re-entry  should  be  al- 
together absolute  and  unconditional ;  and  that  at  the  first  moment 
when  the  day  has  expired  on  which  the  money  is  demandable,  the 
power  of  re-entry  is  to  attach,  and  enable  the  reversioner,  at  that 
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moment,  to  turn  the  person  out,  who,  upon  a  valuable  lease  for 
years  determinable  upon  lives,  should  have  permitted  the  clock  to 
make  its  round,  before  he  had  paid  his  sum  of  two  pounds.  If 
the  donor  had  said  it  shall  be  a  power  to  re-enter  at  the  moment 
on  which  the  rent  is  due  and  not  paid  or  tendered,  I  admit  the  ar- 
gument, which  was  strongly  pressed  upon  the  court,  we  cannot 
alter  it,  we  must  execute  the  power ;  and  if  the  creator  of  the 
power  had  inserted,  that  special  condition,  I  should  not  hare 
thought  that  we  could  depart  from  it,  and  make  another  power ; 
we  are  to  see,  whether,  in  fact,  the  power  has  been  complied  with 
or  not.  Now  the  terms  of  the  condition  in  the  settlement  are, 
that  there  shall  be  contained  in  the  leases  a  power  of  re-entry  on 
non-payment  of  rent.  Is  there  not  in  the  lease  granted  to  the  de- 
fendant a  power  of  re-entiy  on  non-payment  of  rent  ?  There  is  ; 
but  it  is  stated,  and,  I  admit,  with  very  considerable  force,  (for  I 
by  no  means  undervalue  the  strength  of  the  arguments  against  the 
opinion  to  which  I  have  found  myself  bound  to  come,  and  I  re- 
spect the  opinion  and  the  great  authority  of  those  who,  I  know, 
differ  from  me,)  that  this  is  not  such  a  compliance  with  the  power 
as  the  reversioner  has  a  right  to  expect  that  the  lessor  should 
have  made ;  for  he  has  clogged  the  clause  of  re-entry  with  a  de- 
lay of  fifteen  days ;  he  has  clogs^ed  it,  too,  with  the  necessity  of 
seeing  that  there  is  no  sufficient  (listress  upon  the  premises.  The 
answer  to  that  is,  (and  we  must  look  at  this  acconling  to  the  ex- 
perience, which  mankind  have  upon  such  subjects,)  that  this  event 
is  not  to  be  looked  for  in  the  common  occurrences  of  life,  and 
probably  was  not  at  all  looked  for  by  the  creator  of  the  settlement, 
that  a  rent  of  two  pounds  a  year  upon  a  valuable  lease  for  life 
shall  be  either  unpaid  or  not  secured  by  a  sufficient  distress  upon 
the  premises,  so  as  to  make  it  an  important  condition  against  the 
interest  of  the  reversioner,  or  against  those  entitled  to  the  estate. 
Without,  therefore,  taking  up  more  of  the  time  of  the  court,  it 
appears  to  me  that  this,  being  a  clause  of  re-entry  for  the  non- 
payment of  rent,  giving  to  the  person  to  whom  the  rent  is  to  be 
reserved,  a  power  of  re-entering,  if  fifteen  days  shall  elapse  with- 
out the  payment,  and  if  there  shall  be  no  means  of  satisfying  him 
by  distress  upon  the  premises,  is  a  satisfaction  of  the  requisition, 
which  requires  only  that  there  shall  be  a  power  of  re-entry  for  the 
non-payment  of  rent.  I,  perhaps,  should  have  done  better  if,  con- 
curring as  I  do  in  the  judgment  delivered  by  a  great  man,  now 
no  more,  who  delivered  the  opinion  of  the  Court  of  King's  Bench, 
I  had  read  the  judgment  delivered  by  him  on  that  occasion,  but 
it  might  have  appeared  that  I  had  not  taken  so  much  pains  to 
make  myself  master  of  the  case  as  I  ought  to  have  done.  I 
have,  probably,  in  delivering  what  I  have  said,  weakened  the 
effect  of  that,  which  fell  from  that  high  and  great  authority.  My 
opinion  is,  that  the  judgment  of  the  Court  of  King's  Bench  ought 
to  be  affirmed.  I  have  omitted  the  second  question,  whether  cer- 
tain leases  were  properly  admitted  in  evidence  ;  if  I  am  right  in 
the  opinion,  that  the  leasing  power  has  been  complied  with  by 
there  being  a  reasonable  clause  of  re-entry,  I  think  it  follows,  that 
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the  persons  who,  from  time  to  time,  were  in  possession  of  the 
estate,  and  were  to  make  leases  under  the  power,  were  well  war- 
ranted in  looking  at  the  antecedent  leases  of  similar  property ; 
and  that,  therefore,  if  they  were  at  liberty  to  do  so,  it  was  proper- 
ly submitted  to  the  jury,  whether  the  lease  now  in  question  were 
a  good  execution  of  the  power  in  the  settlement. 

BuBRouGH,  J.  The  question  in  this  case  arises  on  special  ver- 
dict. We  have  to  decide,  whether  a  lease,  made  by  a  tenant  for 
life  under  a  settlement  made  in  consideration  of  marriage,  is  valid 
or  not.  To  render  this  lease  valid,  it  must  be  shown  to  be  con- 
formable to  a  power  contained  in  this  setdement.  In  order  tc 
give  an  intelligible  opinion  on  this  question,  I  find  it  is  necessary 
to  state  tlie  words  of  the  power ;  because  many  observations  arise 
on  those  words,  which  in  my  judgment,  are  decisive  of  the  ques- 
tion. After  the  declaration  of  the  uses  of  the  settlement,  the 
power  is  thus  introduced :  "  Provided  always,  and  it  is  hereby 
further  declared  and  agreed  by  both  the  said  parties  to  these  pre- 
sents, that  it  shall  and  may  be  lawful  to  and  for  the  said  George 
Venables  Vernon  the  younger,  and  Louisa  Barbara  Mansel,  his 
mtended  wife,  from  time  to  time  during  their  respective  lives, 
when  and  as  they  shall  respectively  be  in  possession  of,  or  entitled 
to  the  perception  of  the  rents  and  profits  of  the  manor,  messuages, 
&c.  &c.,  so  limited  to  them  for  their  respective  lives  as  aforesaid 
by  indenture  or  indentures,  under  their  respective  hands  and  seals, 
attested  by  two  or  more  credible  witnesses,  to  demise,  lease,  or 
grant,  such  part  or  parts  of  the  said  manor,  messuages,  &c.  &c.,  or 
parts  or  shares  thereof,  whereof  they  shall  be  in  possession,  or  en- 
titled to  the  perception  of  the  rents  and  profits  as  aforesaid,  as 
now  are  leased  for  life  or  lives,  or  for  years,  determinable  on  the 
dropping  of  life  or  lives,  to  any  person  or  persons  in  possession 
or  reversion,  for  one,  two,  or  three  lives,  or  for  any  number  of 
years  determinable  on  the  dropping  of  one,  two,  or  three  lives." 
Then  follow  the  restrictive  clauses ;  amongst  which  are  the  fol- 
lowing: "  So  as,  in  every  such  lease  for  a  life  or  lives,  &c.  there 
be  reserved  and  made  payable,  during  the  continuance  of  the  es- 
tates and  interests  thereby  to  be  demised,  the  ancient  and  accus- 
tomed yearly  rents,  duties,  &c.  or  more,  or  as  great  or  beneficial 
rents,  duties,  &c.  as  now  are,  or,  at  the  time  of  demising,  were 
reserved  ;"  and  then  follows  the  clause,  on  which  the  question  in 
the  cause  mainly  depends :  "  And  so  as  there  be  contained  in 
every  such  lease  a  power  of  re-entry,  for  non-payment  of  the  rent 
thereby  to  be  reserved."  Then  follow  other  restrictions,  which 
need  not  be  noticed.  Immediately  following  this  power,  is  an- 
other power,  which  it  is  necessary  to  advert  to  particularly ;  the 
former  power  relates  only  to  lands  then  let  for  lives,  or  years  de- 
terminable on  lives.  The  second  power  runs  thus:  "And  also 
by  indenture,  &c.  to  demise  all  or  any  of  the  said  manor,  mes- 
suages, &c,  for  any  term  or  number  of  years  absolute,  not  exceed- 
ing 21  years  in  possession,  &c." ;  so  as,  upon  every  such  lease, 
there  be  reserved  as  much,  or  as  great  and  beneficial  yearly  and 
other  rents  as  now  are  paid,  or  the  best  and  most  improved  yearly 
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rent,  &c.  without  taking  any  fine,"  &c.  This  power  concludes 
with  this  further  restriction :  "  And  so  as,  in  every  such  lease  for 
any  term  of  years  absolute  respectively,  there  be  contained  a 
clause  of  re-entry,  in  case  the  rent  or  rents,  thereupon  to  be 
reserved,  be  behind  or  unpaid,  by  the  space  of  28  days  after  the 
time  thereby  respectively  appointed  for  payment  thereof."  Then 
the  special  verdict  finds  Mr.  Vernon  to  be  tenant  for  life,  that  the 
premises  in  question  had  been  let  for  years,  determinable  on  lives ; 
and  that  he,  on  the  5th  of  September,  1803,  made  the  lease  in 
question,  which  is  stated  and  appears  to  contain  a  proviso,  or 
power  of  re-entry.  "If  it  shall  happen  that  the  rent  of  2/.,  and 
every  or  any  of  the  duties,  services,  &c.  shall  be  behind  or  un- 
paid, in  part,  or  in  all,  by  the  space  of  fifteen  days  next  over  or 
after  the  times  whereat  or  wherein  the  same  ought  to  be  paid, 
&c. :  and  no  sufficient  distress  or  distresses  can  or  may  be  had 
and  taken  upon  the  said  premises,  whereby  the  same  and  all  ar- 
rearages thereof  (if  any  be)  maybe  fully  raised,  levied,  and  paid." 
This  lease  closes  with  a  general  clause,  that  if  any  default  shall 
be  made  in  the  payment  or  performance  of  all  or  any  of  the  re- 
servations, covenants,  or  agreements  before  contained,  it  shall  be 
lawful  for  the  lessors,  their  heirs,  or  assigns,  to  re-enter.  The 
special  verdict  then  finds  the  rent,  duties,  reservations,  and  pay- 
ments to  be  ancient  and  accustomed  ;  that  the  lands  and  tene- 
ments in  the  lease  and  declaration  mentioned  are  the  same  ;  and 
then  it  finds,  that  the  usual  and  accustomed  form  of  leases  of  the 
estate  contained  in  the  said  marriage  settlement  for  lives,  or  years 
determinable  on  lives  as  well  prior  as  subsequent  to  that  settle- 
ment, was  with  a  conditional  proviso  of  re-entry  similar  to  that  in 
the  said  indenture  of  lease.  This  is  the  substance  of  the  special 
verdict.  I  have  stated  as  much  of  it  as  appears  to  me  to  affect 
the  present  litigation.  The  first  question  is,  whether  this  finding 
of  the  jury,  as  to  the  insertion  of  the  conditional  proviso  of  re- 
entry in  prior  and  subsequent  leases,  can  be  made  the  means  of 
construing  the  power  contained  in  this  settlement  ?  I  am  of  opi- 
nion, that  it  cannot.  Many  parts  of  these  powers  refer  to  a  pre- 
existing state  of  the  property ;  for  instance,  the  first  power  au- 
tliorises  leases  of  lands  then  let,  and  it  requires  the  reservation  of 
ancient  and  accustomed  rents,  &c.  The  second  power  requires 
the  reservation  of  as  great  and  beneficial  rents,  &c.  as  were  then 
paid,  or  the  best  improved  rent.  I  mention  these  matters,  for  the 
purpose  of  contrasting  them  with  the  clause,  on  which  the  ques- 
tion immediately  turns.  There  are  cases  wherein  evidence  of  for- 
mer leases  and  parol  evidence  must  of  necessity  be  received  ;  be- 
cause the  parties  to  the  deed  refer  to  matters  of  fact,  and  make 
them  part  of  the  transaction ;  and  the  matters  found  by  the  jury 
would  be  fit  for  our  consideration,  if  there  were  a  word  in  the 
clause  in  question,  which  admits  of  a  reference  to  the  leases  prioi 
or  subsequent  to  the  settlement.  The  words  of  the  clause  are : 
"  And  so  as  there  be  contained,  in  every  such  lease,  a  power  of 
re-entry  for  non-payment  of  the  rent  thereby  to  be  reserved.'" 
Neither  does  the  clause  itself,  taking  it  in  the  substance,  nor  does 
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any  word  of  it,  by  itself,  import  a  reference  to  any  prior  state  of 
the  property.  I  am  of  opinion,  therefore,  that  this  evidence  can- 
not be  used  in  the  construction  of  this  power.  This  brings  me  to 
the  construction  of  the  power  itself.  The  question  is,  whether 
the  power  authorises  the  terms  of  re-entry,  contained  in  the  lease 
of  the  5th  September,  1803,  which  are  "  if  it  shall  happen  that  the 
rent,  &c.  shall  be  behind,  or  unpaid  by  the  space  of  15  days,  and 
no  sufficient  distress  or  distresses  can  or  may  be  had  and  taken 
upon  the  said  premises.''  I  am  of  opinion,  that  these  restric- 
tions are  not  authorised  by  the  power.  First,  because  the  words 
of  the  power  have,  in  my  apprehension,  a  plain  and  specific  mean- 
ing. A  clause  of  re-entry,  if  the  rent  shall  be  behind,  is  a  perfect 
idea,  wanting  no  explanation,  and  it  is  a  very  different  thing  from 
a  clause  of  re-entry,  if  the  rent  shall  be  behind  15  days ;  and  the 
difference  is  still  greater  if  you  shall  superadd,  "  and  in  case  no 
sufficient  distress  can  be  had  on  the  premises."  It  must  be  re- 
membered, that  this  is  a  power  for  a  lease  to  be  granted  by  a  te- 
nant for  life,  without  which  he  could  make  no  lease  which  would 
not  expire  with  his  death.  It  is  a  power  contained  in  a  deed :  it 
is  quite  a  new  thing,  under  such  circumstances,  to  extend  the 
construction  of  such  a  power  beyond  its  meaning,  to  be  collected 
from  the  face  of  the  deed.  If  any  lawyer's  attention  had  been 
drawn  to  these  words,  before  the  lease  was  granted,  I  am  per- 
suaded he  would  not  have  signed  his  approbation  of  a  draft  of  a 
lease  in  the  terms,  in  which  this  is  framed.  On  these  occasions 
men,  after  the  thing  is  done,  are  apt  to  look  at  the  lease,  and  ad- 
vert to  the  consequences  of  holding  it  to  be  bad  :  and  to  treat  the 
authority,  under  which  it  is  granted,  more  lightly  than  they  ought 
to  do.  Secondly,  it  is  suggested,  that  this  clause  in  the  lease 
must  mean,  that  the  power  of  re-entry  must  be  a  reasonable  one : 
but  who  is  to  judge  of  that ;  the  parties  to  the  deed,  or  the  court, 
or  the  jury  ?  If  the  court  or  jury  are  to  judge,  what  definite  rule 
is  there  to  be  given  on  the  subject  ?  This  is  to  introduce  a  diffi- 
culty, which  I  know  not  how  to  combat.  I  am  of  opinion,  at  all 
events,  that  such  an  idea  cannot  be  admitted  to  govern  our  con- 
struction, if  it  varies  the  construction  of  the  parties'  meaning,  to 
be  collected  from  the  words  of  the  deed  itself.  Thirdly,  the  words 
and  meaning  of  the  parties  in  the  deed,  I  hold,  to  be  binding  on 
me ;  I  cannot  read  this  deed  without  a  conviction,  that  the  par- 
ties meant  a  pure  and  simple  clause  of  re-entry.  The  second 
power  enables  the  successive  tenants  for  life  to  make  leases  for 
a  term  of  years  not  exceeding  21  years,  for  which  the  parties  pro- 
vide, that  there  shall  be  a  clause  of  re-entry  for  non-payment  of 
rent,  if  the  same  shall  be  behind  or  unpaid  by  the  space  of  28  days, 
after  the  times  thereby  appointed  for  payment.  This  affords  to 
me  an  irresistable  argument  in  favour  of  the  generality  of  the  for- 
mer power.  The  parties  have  used  general  terms  in  the  forma- 
tion of  the  first  power,  and  special  terms  in  the  formation  of  the 
second.  The  lease  in  question  cannot  be  maintained,  unless  we 
add,  that  the  lessor  had  a  right  to  bind  the  inheritance  with  both 
these  restrictions :  First,  that  no  one  shall  enter,  unless  the  rent 
VOL.  V.  72  3b 2 
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to  the  lessors,  their  heirs  and  successors,  to  whom  the  same  lands 
should  have  come  after  the  death  of  the  lessors,  if  no  such  lease 
had  been  thereof  made,  and  to  whom  the  reversion  shall  apper- 
tain, according  to  their  estates  and  interests,  so  much  yearly 
ferm  or  rent,  or  more,  as  hath  been  most  accustomably  yeeldea 
or  paid."  Now  in  this  case,  the  estate  tail  descended  to  a  differ- 
ent person,  who  was  not  the  heir  at  law ;  and  the  rent  in  this  case, 
was  reserved  to  his  "  heirs  ai^d  assigns,"  so  that  there  was  not  a 
rent  reserved  in  terms  to  the  persons  who  were  to  succeed  to  the 
estate  after  the  death  of  the  lessor ;  but  it  was  reserved  to  the 
heir  of  the  lessor,  which  certainly  was  departing  from  the  power 
contained  in  the  act  of  parliament.  In  that  case  Baron  Hill  says, 
'^  And  in  the  exposition  of  statutes,  the  judges  must  make  such  a 
construction  as  to  advance,  and  not  to  frustrate  the  intention  of 
the  makers."  So,  I  say,  in  cases  of  settlement.  In  cases  of  pow- 
ers reserved  by  settlement,  we  ought  to  do  the  same,  "  if  by  any 
reasonable  construction  of  law  it  can  be  so."  Baron  Parker  also 
says,  "  It  is  the  office  of  a  judge  to  preserve,  and  not  to  destroy, 
an  estate."  These,  I  conceive,  are  the  true  principles  upon  which 
we  should  look  at  all  these  acts.  In  the  last-mentioned  case  the 
judges  gave  that  operation  to  the  power,  which,  in  all  probability, 
corresponded  with  the  intention  of  the  parties,  although,  in  words, 
it  was  contrary  to  the  proviso  contained  in  that  act  of  parliament. 
Then  there  are  two  pomts  as  to  time ;  for  I  consider  that  the  set- 
tlement has  left  it  in  the  power  of  the  lessor  to  insert  a  reasonable 
proviso  for  re-entry,  and  has  not  tied  him  down  in  this  case,  as 
it  has  in  the  other,  to  twenty-eight  days.  I  consider  that  the  true 
operation  and  effect  of  it  is  to  leave  it  to  the  discretion  of  the  les- 
sor to  insert  a  reasonable  power.  Then,  is  this  a  reasonable  pow- 
er in  point  of  time  ?  The  period  is  fifteen  days.  In  the  other 
clause  the  period  prescribed  by  the  doner  is  eight-and-twenty 
days,  which  is  almost  double  the  time ;  then,  surely,  fifteen  days 
must  be  considered  a  reasonable  time.  I  lay  no  great  stress  on 
the  finding  of  the  jury,  although  I  think  it  not  entirely  to  be  laid 
out  of  the  question,  because  it  is  found  by  the  jury  that  other  lea- 
ses have  been  executed,  and  that  such  is  the  usual  time.  I  think 
that  is  a  fair  criterion,  from  which  we  ma^  judge  of  the  reasona- 
bleness of  the  provision.  In  Littleton,  it  will  be  seen,  from  the 
instances  which  he  puts,  what  he  considers  a  reasonable  time  :  he 
says,  "  If  it  happen  the  rent  to  be  behind  by  a  week  after  any  day 
of  payment  of  it,  or  by  a  month  after  any  day  of  payment  of  it, 
or  by  half  a  year."  Co.  Litt.  s.  325^  201,  a.  I  only  make  use  of 
this  to  show  that  at  the  time  when  the  above  was  written  these 
provisoes  were  considered  to  be  reasonable.  Then,  supposing  this 
to  be  reasonable  in  point  of  time,  the  last  objection,  and  that  most- 
ly, if  not  entirely  relied  on,  was,  that  the  right  of  re-entry  was 
clogged  with  the  condition  of  there  being  no  sufficient  distress  up* 
on  the  premises :  is  that,  then,  a  reasonable  condition  to  be  insert- 
ed ?  With  reference  to  the  law,  as  it  then  stood,  1  conceive  it  was 
clearly  reasonable ;  the  statute  of  4  Geo.  2,  has  considered  it  to  be 
reasonable,  that  the  lessors,  where  they  had  a  power  of  obtaining 
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shall  have  power  to  re-enter.  How  much,  then,  must  he  be  sur- 
prised to  find  two  conditions,  which  he  will  in  vain  look  for  in 
the  power,  but  which  materially  alter  the  rights  of  the  remainder- 
man :  "  Provided,  that  if  at  any  time  during  the  estate  hereby 
granted  the  said  yearly  rent  or  sum  of  two  pounds,  or  any  of  the 
duties,  services,  reservations,  and  payments  hereby  reserved  shall 
be  behind,  unpaid,  or  undone,  in  part  or  in  all,  by  the  space  of 
fifteen  days  next  over  or  after  any  or  either  of  the  days  or  times, 
whereat  or  whereupon  the  same  ought  to  be  paid,  done,  or  pep* 
formed ;  and  no  sufficient  distress  or  distresses  can  or  may  be  had 
or  taken  upon  the  said  premises  whereby  the  same,  &c.  may  be 
fully  paid  ;"  (and  then  come  several  other  clauses  not  material  to 
our  present  inquiry ;)  "  then,  and  from  thenceforth,  in  all,  or  anv, 
or  either  of  the  said  cases,  it  shall  and  may  be  lawful  to  and  tor 
the  said  George  lord  Vernon^  his  heirs  and  assigns,  and  the  per- 
son or  persons,  to  whom  the  fireehold  or  inheritance  of  the  pre- 
mises shall  as  aforesaid  belong,  unto  and  upon  the  said  premises 
hereby  demanded,  and  every  part  and  parcel  thereof  wholly  to 
re-enter."  I  admit,  that,  in  construing  powers ^  the  intention  of 
the  creator  of  the  power  is  to  be  attended  to,  as  it  is  to  be  col- 
lected from  the  instrument,  and  therefore,  perhaps,  it  is  not  cor- 
rect to  sa^  that  powers  are  to  be  construed  strictly,  according  to 
the  intention  of  him  who  gave  the  power ;  but  there  is  no  ground 
for  leaning  either  to  the  tenant  for  life  or  the  remainder-man, 
Goodtitk  V.  FunucaUj  Doug.  565,  and  Pomery  v.  Partingtony  3 
T.  R.  674.  For  a  power  to  make  leases  is  given  and  intended 
to  operate  beneficially  for  both  parties ;  that  he,  who  had  only  an 
estate  for  life  might  grant  something  like  a  permanent  interest,  to 
induce  the  farmer  to  cultivate  and  improve  the  ground,  by  which 
the  tenant  for  life  and  the  remainder-man  is  equally  benefitted: 
the  one,  by  enjoying  during  his  life  a  well-cultivated  estate,  and 
the  remainder-man,  by  not  coming  to  an  impoverished  one.  But 
still  the  execution  of  the  power  must  be  such  by  the  tenant  for 
life,  that  the  remainder-man  is  not  prejudiced  in  point  of  remedy 
for  his  rent,  nor  any  other  circumstances  which  the  maker  of  the 
power  intended  he  should  enjoy.  Can  any  one,  in  reading  this 
lease,  and  comparing  it  with  the  power,  say  that  it  is  at  all  con- 
formable to  it,  and  is  not  the  remainder-man  placed  in  a  situation 
less  beneficial  and  advantageous  than  the  maker  of  the  power  in- 
tended ?  To  say  the  contrary  will  be  to  argue,  that  a  clause 
limited  and  clogged  with  conditions  is  as  beneficial  as  one  un- 
limited and  unclogged.  If  this  case  turned  entirely  upon  that  part 
of  the  clause,  which  does  not  enable  the  party  to  re-enter  unless 
the  rent  has  been  in  arrear  fifteen  days,  the  power  having  no  such 
clog ;  as  at  present  advised,  this  would,  in  my  opinion,  be  suffi- 
cient  to  avoid  the  lease.  It  is  said  this  is  nothing  more  than  a 
reasonable  time  ;  but  if  fifteen  days  be  reasonable,  why  may  it  not 
be  as  fidy  contended  that  twenty,  thirty,  or  forty  are  a  reasonable 
time,  as  that  fifteen  are?  The  maker  of  this  power  never  contem* 
plated  it  in  this  case,  nay  she  contemplated  the  contraiy;  for  when- 
ever she  meant  to  give  time,  she  has  said  it  expressly,  and  there- 
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fore  well  knew,  that  if  she  intended  it,  it  was  necessaiy  to  express 
it ;  for  immediately  after  this  clause,  she  enables  the  making  of 
leases  of  other  parts  of  the  property,  and  expressly  gives  the  pow- 
er of  re-entry  for  non-payment  of  rent  only,  if  it  be  unpaid  for 
twerUy-eight  days ;  and  therefore,  nothing,  in  my  mind,  can  be  a 
stronger  argument  in  this  case  against  the  validity  of  this  lease 
than  this  very  circumstance ;  for  me  permitting  it  to  be  done  in 
the  one  case  amounts  to  a  clear  prohibition  in  the  otlier  case  of 
entry.  But  it  is  not  necessary  to  insist  upon  this,  because  it  is 
quite  clear,  that  if  the  power  be  badly  executed  in  on^  respect,  the 
lease  is  altogether  void ;  and  upon  me  second  point  of  objection, 
with  all  the  deference  I  most  unfeignedly  feel  for  the  very  learned 
judges  who  have  differed,  and  those  who  now  differ  from  me,  I 
have  never  been  able  to  entertain  a  doubt.  The  words  are,  "so  as 
no  sufficient  distress  or  distresses  can  or  maybe  had  or  taken  upon 
the  premises."  Is  this  no  clog  or  impediment  to  the  right  of  the 
remainder-man  ?  Is  it  no  injury  to  him  in  the  enjoyment  of  his 
estate,  that  he  cannot  enter  for  the  condition  broken,  till  he  has 
searched  every  corner  of  his  estate  for  a  sufficient  distress  ?  This 
condition,  tiien,  is  a  serious  restraint  unauthorized  by  the  power. 
There  is  no  doubt,  that  what  I  have  just  stated  is  so,  and  has 
been  so  decided  by  the  whole  Court  of  Exchequer,  confirming,  by 
that  decision,  the  opinion  of  a  most  learned  judge,  (Mr.  Justice 
Heath,)  and  upon  this  principle,  that  a  clause  of  forfeiture  in  a 
lease,  in  case  no  sufficient  distress  be  found  on  the  premises,  must 
be  strictly  pursued ;  and  in  case  of  a  distress  being  made,  every 
part  of  the  premises  must  be  searched.  Bees,  on  Dem.  of  Powell^ 
V.  King^  Forrest,  19,  tried  before  Heath,  J.,  at  Hereford,  1793. 
The  summary  of  the  case  is  this,  that  a  clause  of  forfeiture  in  a 
lease,  in  case  no  sufficient  distress  be  found  on  the  premises,  must 
be  strictly  pursued ;  and,  that  every  part  of  the  premises  must  be 
searched,  before  it  can  be  concluded,  that  there  is  no  sufficient 
distress.  The  learned  judge  nonsuited  the  plaintiff  in  that  case ; 
and  after  very  mature  argument  the  court  held,  that  as  to  the  for- 
feiture of  the  lease,  the  rule  of  convenience,  in  cases  like  this,  is, 
that  a  party  making  a  distress  must  look  into  every  part  of  the 

E remises ;  else  how  can  he  say  there  was  no  sufficient  distress  ? 
iut  this  very  point  has  been  expressly  decided  in  the  case  of  Coxe 
V.  Day  J  13  East,  118,  where,  under  a  leasing  power,  a  condition 
for  re-entry  for  non-payment  of  rent  in  twenty  days,  in  case  no 
sufficient  distress  can  be  taken  on  the  premises,  whereby  to  levy 
the  rent,  was  held  not  to  be  a  good  execution  of  the  power ;  such 
conditional  power  of  re-entry  being  less  beneficial  to  the  remain- 
dei^man,  than  an  absolute  power  of  re-entry  for  non-payment  of 
rent.  In  the  course  of  that  argument,  (for  it  was  a  case  where  the 
judges  were  to  certify  their  opinions  to  the  Court  of  Chancery,) 
ford  Ellenborough  said,  "  There  can  be  no  doubt,  that  it  is  more 
beneficial  to  the  owner  of  the  estate  to  have  a  power  of  re-entry 
at  once  upon  the  tenant,  upon  non-payment  of  the  rent  within  a 
certain  time,  than  to  have  such  a  power  only  in  case  there  shall  be 
no  sufficient  distress  upon  the  premises,  from  time  to  time,  as  tlio 
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rent  shall  fall  in  arrear ;"  and  in  another  place  his  lordship  said, 
"  In  the  one  case,  the  rent  is  secured  from  time  to  time  by  suc- 
cessive suits,  with  the  risk  of  sureties  if  the  distress  be  replieved, 
in  the  other,  it  is  secured  (mcefor  all  by  the  landlord's  re-possess- 
ing himself  of  the  land  out  of  which  the  rent  is  derived."  In 
another  place,  his  lordship  said,  "  surely  the  direct  power  of  re- 
entry is  more  beneficial  to  the  landlord ;"  and  again,  the  act  of 
4  Geo.  2,  ch.  28.  having  been  quoted  by  the  present  lord  chief 
Justice  Abbot,  lord  Ellenborough  said,  "  the  very  provision  of 
the  legislature  shows  that  there  is  a  difference  in  this  respect ;" 
and  the  judges  afterwards  certified  their  opinion,  that  the  lease  was 
not  made  in  conformity  to  the  power,  and  was  therefore  void.  On 
these  grounds,  therefore,  I  think  the  lease  in  question  cannot  be 
supported.  But,  it  has  been  said  at  the  bar,  that  a  general  clause 
of  re-entry  which  is  to  be  found  in  the  lease,  will  control  the  spe- 
cial clause.  To  that  doctrine  I  cannot  agree,  because,  if  I  do,  I 
must  overturn  all  the  doctrine  from  the  time  of  lord  Coke  to  the 
present  day.  In  Sheppard's  Touch.  85,  s.  1.,  it  is  said,  "  If  there 
be  two  clauses  or  parts  of  the  deed  repugnant  the  one  to  the  other, 
the  first  part  shall  be  received,  and  the  latter  rejected,  except  there 
be  some  special  reason  to  the  contrary."  In  Hardres,  94,  Cother  v. 
Merricky  baron  Nicholas  says,  "  When  there  are  two  clauses  in  a 
deed,  of  which  the  latter  is  contrary  to  the  former,  there  the 
former  shall  stand."  In  Thomas  v.  Howell^A  Mod.  69,  "in  deeds 
it  is  admitted  (say  the  court)  that  clauses  which  are  general  shall 
be  governed  by  precedent  clauses,  which  are  more  particular." , 
And  again,  Altham^s  case,  8  Co.  154,  b.,  Generalis  clausula  non 
forrigUur  ad  ea  qu€B  spedaliter  sunt  comprehensa.  Subsequent 
words  may  qualify  and  abridge,  but  not  destroy.  And  indeed,  in 
this  case,  the  learned  counsel,  who  last  argued  in  favour  of  the 
general  clause,  was  obliged  to  admit  that  lord  Ellenborough  inti- 
mated a  strong  opinion  against  the  validity  of  his  argument  in  this 
respect.  I  am,  therefore,  also  of  opinion,  that  this  point  will  not 
support  the  lease,  for  this  general  clause  would  completely  nullify 
the  special  power  of  re-entry.  The  other  point  in  this  case  was, 
whether  the  former  leases  were  admissible  to  explain  this  ?  In  an- 
swer to  which,  I  say  that  this  deed  has  nothing  ambiguous  in  it. 
It  is  clear  and  precise :  every  man  who  reads  it  with  a  legal  mind 
can  ^ve  it  a  clear  and  satisfactory  solution.  This  power  and  lease 
contain  no  reference  to  former  leases,  or  their  terms,  and  if  it  had, 
the  Master  of  the  Rolls  in  Baynham  v.  Guy^s  Hospital,  3  Ves. 
junior,  298,  says,  "  I  strongly  protest  against  the  argument  used 
by  the  judges  in  Cooke  v.  Sooth,  Cowp.  819,  as  to  constructing  a 
legal  instrument  by  the  equivocal  acts  of  the  parties,  and  their  un- 
derstanding upon  it ;"  and  in  a  subsequent  case  the  same  learned 
person  says,  3  Ves.  694.  "  A  legal  instrument  is  not  to  be  con- 
strued by  the  acts  of  the  parties."  The  same  doctrine  in  this 
Court  of  Exchequer  Chamber  was  maintained  in  the  case  of  7n- 
gylden  v.  May,  2  New  Rep.  449.  But  this  very  point  was,  in  ef- 
fect, decided  in  Doe  d.  Allen  v.  Calvert,  2  East,  367,  in  which  I 
was  counsel.  It  was  there  held,  that,  as  the  lease  did  not  conform 
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to  the  power,  it  was  void  ;  although  such  lease  were  according  to 
the  custom  of  the  country ;  and  the  same  had  been  before  granted 
by  the  person  creating  the  power.  It  is  true,  no  question  was  there 
raised  as  to  the  evidence  being  admissible,  but,  if  when  admitted, 
the  court  would  give  no  effect  to  it,  it  ought  not  to  have  been  ad- 
mitted. But,without  adverting  to  cases,  I  am  of  opinion  that  no  evi- 
dence can  be  admitted  to  explain  a  deed,  which  is  plain  and  perspi- 
cuous in  its  terms,and  contains  no  ambiguity.  Upon  the  whole  I  am 
of  opinion,  that  the  judgment  of  the  King's  Bench  ought  to  be 
reversed. 

Wood,  B.  The  question,  in  this  case,  arises  on  a  lease,  which 
was  executed  under  a  power  contained  in  lord  Vernon's  mar- 
riage-settlement ;  and  the  question  is,  whether  this  lease  is  war- 
ranted by  the  power  of  leasing  contained  in  that  settlement ;  if 
not,  the  lessors  of  the  plaintiffwill  be  entitled  to  recover,  but  if 
it  is  warranted  by  that  power,  then  they  are  not  entitled  to  re- 
cover, and  the  judgment  of  the  Court  of  King's  Bench  must 
be  affirmed.  There  are  three  distinct  powers  of  leasing  contain- 
ed in  this  marriage-settlement,  applicable  to  three  different 
modes  of  letting,  and  in  which  different  modes  of  letting  are 

f>rescribed.  The  first  power  to  lease  refers  to  lands  leased  for 
ives  or  years  determinable  on  lives,  to  any  person  or  persons  in 
possession  or  reversion ;  and  one  of  the  conditions  of  such  letting 
iS  in  these  words;  "And  so  as  there  be  contained  in  every 
such  lease  a  power  of  re-entry,  for  the  non-payment  of  the  rent 
thereby  to  be  reserved."  The  second  power  of  re-entry  applies 
to  leases  for  years  absolute,  not  exceeding  twenty-one  years,  to 
take  effect  in  possession,  and  to  be  made  at  a  beneficial  yearly 
rent,  such  as  was  then  paid,  or  the  most  improved  rent  without 
fine  or  foregift  ;  and  there  it  is  provided  "  that  there  be  a  clause 
of  re-entry,  in  case  the  rent  or  rents,  thereupon  to  be  reserved,  be 
behind  or  unpaid,  by  the  space  of  twenty-eight  da^s,  after  the 
times  appointed  for  payment."  There  is  also  a  third  power  to 
lease  lands  for  mining,  and  in  that,  no  power  of  re-entry  is  reserv- 
ed at  all.  The  lease  in  question  is  made  under  the  first  power, 
which  provides  for  a  re-entry  for  non-payment  of  the  rent  gene- 
rally, without  prescribing  any  time  of  re-entry  at  all,  or  sjiy  spe- 
cial terms  whatsoever.  These  are  the  powers.  The  proviso  in 
the  lease  in  question  runs  thus,  that  if  the  yearly  rent  of  two 
pounds,  or  any  of  the  duties,  services,  reser%'ations,  and  payments 
thereby  reserved,  shall  be  behind,  unpaid,  or  undone,  in  part,  or 
in  all,  by  the  space  of  fifteen  days,  after  any  of  the  tiroes  of  pay- 
ment or  performance,  "  and  no  sufficient  distress  or  distresses  can 
be  had,  or  taken,  whereby  the  same  and  arrearag:es,  may  be  rais- 
ed ;"  engrafting  upon  this  power  the  terms  contained  in  the  sta- 
tute of  4  Geo.  2,  c.  28.  It  is  contended,  on  the  part  of  the  plain- 
tiff, that  this  proviso  of  re-entry  in  the  lease  is  not  such  a  one  as 
is  required  by  the  settlement ;  and  for  two  reasons,  inasmuch  as 
there  is  a  time  limited  for  re-entry  in  this  lease,  whereas  the  settle- 
ment is  narrower,  and  gives  no  time;  and,  inasmuch  as  it  is  clogged 
with  a  condition,  that  there  be  no  sufficient  distress,  which  the 
settlement  does  not  mention.     The  clause,  upon  which  this  lease 
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is  founded,  requires  no  more  than  a  power  of  re-entry  for  non- 
payment of  rent,  giving  it  no  modification,  or  qualification  at  all: 
and  there  is  in  the  lease  a  clause  of  re-entry,  so  that  in  terms  the 
lease  complies  with  the  settlement.  But  though  the  power  is  ge- 
neral, I  admit  that  it  must  not  be  executed  in  an  illusory  manner, 
but  it  must  be  executed  in  a  reasonable  manner,  and  in  such  a 
manner  as  the  law  will  deem  reasonable ;  for  I  conceive  that  the 
law  will  judge  of  the  operation  of  a  power,  as  well  as  it  will  judge 
what  is  a  reasonable  execution  of  it,  where  no  specific  terms  are 
appointed.  In  the  clause  of  re-entry  for  the  rack-rents,  a  time  is 
limited,  that  is  to  say,  eight  and  twenty-days,  that  I  admit  cannot 
be  departed  from.  Why  was  no  time  limited  in  this  power  ?  Be- 
cause the  settlement  meant  to  leave  it,  as  I  conceive  it,  to  the 
discretion  of  the  tenant  for  life,  to  insert  such  a  reasonable  pow- 
er of  re-entry  as  might  secure  the  rent  to  the  reversioner ;  for 
where  no  precise  terms  are  limited,  the  inference  of  law  is,  that 
it  must  be  executed  in  a  reasonable  manner,  and  the  law  will  take 
notice  what  is  a  reasonable  manner.  The  law  will  take  notice, 
whether  it  is  executed  in  an  illusory  manner  or  not ;  as  for  in- 
stance, where  a  party  gives  to  a  person  the  power  to  appoint  por- 
tions to  his  children,  as  he  shall  think  proper,  if  he  shall  in  sub- 
stance give  all  to  one  child,  that  will  be  an  illusory  manner  of 
executing  the  will  of  the  donor ;  and  the  law  will  not  permit  such 
an  execution  of  it.  The  object  of  a  clause  of  re-entry  is,  merely, 
to  secure  the  rent,  and  it  has  alw^ays  been  so  considered  at  law, 
and  in  equity  ;  and  when  I  see  that  object  is  secured  reasonably 
and  fairly,  and  when  we  are  not  tied  down  by  any  specific  terms, 
I  am  not  to  look  out  for  what  I  conceive  in  this  case  to  be  a  mere 
apex  juris  to  defeat  the  intention  of  the  parties.  I  think  we  ought 
to  construe  deeds  and  acts  xd  res  magis  valeat  quam  pereat ;  anil 
one  case  was  cited  on  the  part  of  the  lessor  of  the  plaintiff,  ia 
w^hich  the  right  and  true  principle,  on  which  these  powers  are  tc 
be  construed  is,  I  think,  well  laid  down.  That  was  the  case  of 
Cother  v.  Merrick^  Harder.  89,  which  has  also  been  referred  to 
by  my  brother  Park  ;  and  it  was  particularly  mentioned  and  re- 
fened  to  by  Mr.  Jervis  in  his  argument.  There  the  question 
arose  upon  a  special  verdict ;  and  the  question  was,  whether  a 
lease,  which  had  been  executed  by  tenant  in  tail,  was  conformable 
to  the  powers  which  were  granted  for  making  leases  by  tenants 
in  tail,  by  the  statute  of  Henry  8  :  on  a  special  verdict,  it  was 
found  that  Robert  Earl  of  Essex  was  seised  in  tail  to  him  and  the 
heirs  male  of  the  body  of  his  grandfather,  of  the  manor  of  Pem- 
broke, and  that  he  died  seised  :  that  his  son  entered,  and  made  a 
lease  by  deed  for  twenty-one  years  to  Sir  John  Merrick,  render- 
ing rent  to  the  lessor  ;  the  special  verdict  also  assumed  the  son's 
death,  and  found  that  after  his  death  the  estate  tail  descended  to 
one  who  was  not  heir  at  law  to  the  lessor ;  and  the  question  was, 
whether  this  was  a  good  lease  within  the  statute  of  32  H. 
8,  c.  28.  That  statute  has  provided  that,  if  tenant  in  tail 
makes  a  lease  of  an  estate  tail,  and  if,  '^  upon  every  such  lease, 
there  be  reserved  yearly,  during  the  same  lease,  due  and  payable 
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snail  be  behind  ^5  days.  Secondly,  nor  if  sufficient  distress  can  or 
may  be  had  or  gotten  on  the  premises.  I  consider  these  restric- 
tions as  contrary  to  the  meaning  of  the  power,  not  in  conformity 
with  it,  and  prejudicial  to  the  inheritance.  As  to  the  clause  of 
distress,  it  appears  to  me,  that  the  case  of  Coxe  v.  Day  is  precise- 
ly in  point ;  and  I  agree  with  the  learned  Judges,  who  signed 
the  certificate  in  that  case.  That  such  a  clause  is  attended  with 
the  greatest  inconvenince  to  the  remainder  man,  we  have  the 
authority  of  the  court  in  Coxe  v.  Day^  and  we  have  it  practically 
exhibited  in  the  case  of  Bees^  Dem,  Powellj  v.  King  and  •Worm, 
Forrest,  19.  This  was  very  ably  argued  at  the  bar,  and  a  great 
number  of  cases  were  cited  ;  but  the  two  cases  I  have  alluded  to, 
and  the  plain  intention  of  the  parties  expressed  in  the  deed,  go- 
vern my  judgment.  I  have  only  to  add  a  word  with  respect  to 
the  general  clause  of  re-entry,  towards  the  end  of  the  lease.  It 
was  observed  at  the  bar,  that  the  word  "  rents"  is  omitted  in  it : 
if  the  clause  does  not  extend  to  rents,  then  it  has  no  bearing  on 
the  subject.  I  think  it  cannot  be  intended,  that  the  parties  meant 
it  should  have  application  to  a  case  which  was  before  fully  pro- 
vided for,  and  which  the  powers  required  to  be  expressly  provid- 
ed for,  and  therefore,  I  think,  the  word  rents  was  designedly 
omitted.  This  clause  was  adverted  to  in  the  court  below,  and  it 
appears  not  to  have  been  thought  worthy  of  much  notice.  I  have 
considered  this  case,  with  an  anxious  wish  to  find  myself  justified 
in  concurring  in  affirming  the  judgment,  but  finding  I  cannot  do 
this  without  sacrificing  the  opinion  I  have  formed  on  great  atten- 
tion to  the  subject,  I  am  obliged  to  pronounce  my  opinion  to  be, 
that  the  judgment  must  be  reversed. 

Park,  J.  This  record  having  been  so  fully  stated  by  my  learned 
brothers,  it  is  not  necessary  that  I  should  take  up  the  time  of  the 
court  in  re-stating  it,  being  about  to  give  my  opinion,  that  the  judg- 
ment of  the  Court  of  King's  Bench  ought  to  be  reversed.  I  own 
I  do  so  with  great  diffidence  in  my  own  judgment ;  but,  thinking, 
as  I  do,  upon  the  point,  it  is  my  duty,  notwithstanding  the  great 
learning  and  ability,  which  I  have  to  oppose  in  those  who  pro- 
nounced that  judgment,  as  well  as  those,  from  whom  I  have  the 
misfortune  to  differ  on  the  present  occasion,  to  declare  my  real 
opinion  ;  and  my  only  consolation  is,  that,  in  so  deciding,  I  do  not 
stand  alone,  but  have  equal  learning  and  ability  to  support  me. 
This  case  has  been  argued  very  elaborately,  with  very  considera- 
ble talent,  and  at  great  length ;  but,  notwithstanding  the  length  of 
the  argument,  the  question  is  a  very  short  one,  and  requires,  I  con- 
ceive, no  very  extensive  discussion ;  for  it  is  only  this :  Is  the  lease 
of  the  5th  September  conformable  to  the  power  contained  in  the 
deed  of  July,  1757  ?  Let  us  see  what  the  power  is,  and  what  the 
restriction.  The  words  are, "  and  so  as  there  be  contained  in  every 
such  lease  a  power  of  re-entry  for  non-payment  of  the  rent  thereby 
to  be  reserved."  These  are  the  only  words  material  to  our  present 
inquiry,  and  they  seem  to  present  no  difficulty :  for,  if  a  plain  man 
were  asked  how  he  would  execute  such  a  power,  he  would  say,  in- 
sert a  clause,  that,  if  the  rent  be  not  paid  as  reserved,  the  lessor 
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the  rent,  should  not  enter,  if  there  was  a  suflScient  distress ;  and 
where  is  the  difficulty?  Here  is  a  rent  of  40*. :  the  lessor  might 
have  an  action  for  it,  immediately  when  it  became  due,  or  there 
might  be  a  distress.  Can  it  be  supposed  that  there  would  be  any 
difficulty  in  finding  a  distress  for  40s.  upon  an  estate,  they  might 
take  a  sheep,  or  a  horse,  or  go  into  the  house,  and  there  they 
would  find  a  table,  or  chairs,  or  some  articles  answering  to  that 
value :  it  is  mere  fancy  to  suppose,  that  there  would  be  any  dif- 
ficulty in  finding  a  distress.  Now  I  take  the  liberty  of  adverting 
to  the  statute  of  4  Geo.  2,  on  which  I  wish  that  there  had  been  a 
little  more  argument  and  consideration,  as  well  in  the  case  of 
Coxe  V.  Day,  as  in  the  case  before  us :  the  date  of  this  deed  of 
settlement  was  in  the  year  1757,  which  was  after  the  passing  of 
the  statute  of  the  4  Geo.  2 ;  for  that  was  passed  in  the  year  1731, 
and  regulates  the  powers  of  re-entry  for  non-payment  of  rent. 
Before  the  making  of  this  statute,  the  carrying  into  execution  a 
power  of  re-entry  was  attended  with  great  difficulty  and  nice^ : 
there  must  have  been  a  demand  of  the  rent  upon  the  land :  if  the 
subject  leased  were  a  house,  the  rent  must  have  been  demanded  at 
the  fore  door,  and  it  must  have  been  demanded  at  a  convenient 
time  before  the  sun-setting  of  the  last  day  of  payment,  so  that  the 
money  might  be  numbered.  After  the  lessor  had  done  that,  the 
law  required  him  to  make  an  actual  entry,  and  bring  an  ejectment; 
and  if  all  these  things  were  not  critically  and  exactly  performed, 
the  lessor  lost  the  right  of  re-entry  for  thal^time,  and  was  obliged' 
to  wait  till  other  rent  accrued,  and  then  make  a  fresh  demand 
and  re-entry  for  the  subsequent  rent.  This  laid  a  lai\dlord  under 
great  difficulty,  and,  therefore,  it  was  thought  right  to  remedy  that 
mconvenience  ;  but  at  the  same  time  that  the  legislature  did  re- 
medy that  inconvenience,  it  meant  also  to  provide  for  the  security 
of  the  tenant ;  and,  therefore,  it  is  said,  that  the  landlord,  in  such 
a  case,  shall  not  avail  himself  of  his  power  of  re-entry,  which  is 
merely  for  the  purpose  of  securing  the  rent,  if  he  can  be  paid  by 
distress  upon  the  premises.  This  was  thought  reasonable  by  the 
legislature ;  and  if  it  was  thought  reasonable  by  (he  legislature, 
why  should  it  not  be  thought  reasonable  by  individuals,  when  they 
are  making  a  settlement  applicable  to  the  subject  ?  It  appears  to 
me  that  there  can  be  no  better  test  of  the  reason  of  the  thing,  than 
by  seeing  what  the  legislature  has  done  in  similar  cases.  That  a 
power  of  re-entry  is  merely  for  securing  the  rent,  has  always  been 
considered  ;  and  in  Wddman  v.  Calcrq/l,  10  Ves.  68,  there  was 
a  forfeiture  by  the  non-payment  of  rent,  and  a  forfeiture  likewise 
by  the  breach  of  several  covenants.  The  master  of  the  rolls  there 
made  these  observations  :  "  The  plaintiff  seeks  to  be  relieved 
against  a  forfeiture  of  the  lease,  which  he  states  to  have  been  in- 
curred solely  by  the  non-payment  of  rent ;"  this  is  what  the  plain- 
tiff says ;  "  and  if  that  is  the  ground  of  this  ejectment,  there  is 
no  doubt  equity  will  relieve  against  the  forfeiture,  considering  the 
purpose  of  the  clause  of  re-entry"  (it  is  for  this  passage  that  1 , 
cite  it)  "  to  be  only  to  secure  the  payment  of  rent,  and  that  when 
the  rent  is  paid  the  end  is  obtained,  and  therefore  the  landlord 
VOL.V.  73  8C 
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shall  not  be  pennitted  to  take  advantage  of  the  forfeiture."  And 
even  before  the  statute  of  Geo.  2,  it  was  the  same.  What  then  is 
the  alteration  which  is  made  by  the  statute  ?  It  has  dispensed 
with  the  formalities  attending  re-entries  at  the  common  law,  and 
has  said,  that  where  a  landlord  has  a  right  to  re-enter,  and  half 
a  year's  rent  is  in  arrear,  he  shall  and  may  at  once  bring  his 
ejectment,  and  recover  possession,  provided  there  is  no  sufficient 
distress  to  be  found  on  the  premises  to  countervail  the  arrears 
then  due :  these  are  the  terms  engrafted  into  this  settlement. 
The  tenant  may  pay  or  tender  the  rent  and  costs  to  the  landlord 
or  his  attorney,  or  he. may  pay  it  into  court  before  trial,  and  all 
the  proceedings  shall  cease.  The  policy  of  this  law  is  to  prevent 
forfeiture  for  non-payment  of  rent,  and  to  facilitate  the  landlord's 
remedy  for  the  recovery  of  it ;  and  at  the  same  time  the  legisla- 
ture have  thought  it  right  to  impose  the  condition,  that  there  shall 
be  no  ejectment,  if  there  be.  a  sufficient  distress  to  secure  thereat. 
In  this  case,  the  landlord  has  security  enough  for  his  rent,  be- 
cause he  may  bring  his  action  the  moment  it  becomes  due ;  he 
may  distrain  the  moment  it  becomes  due ;  and,  after  the  expira- 
tion of  fifteen  days,  if  there  be  no  sufficient  distress,  then  his  right 
of  re-entry  attaches.  I  make  use  of  this  statute,  therefore,  to 
show  the  reasonableness  of  engrafting  such  a  power  into  the  set- 
tlement. But  it  does  not  seem  clear  to  me,  that  the  statute  does 
not  shut  the. door  against  any  proceeding  by  re-entry  at  the  com- 
mon law,  and,  if  this  case  should  hereaffer  come  before  parlia- 
ment, I  hope  that  point  will  be  a  little  more  considered.  If  the 
statute  does  shut  the  door  against  the  proceedmg  of  re-entry  as 
directed  by  the  common  law  then  cadit  qiKesiio^  because  then  the 
penners  of  the  lease  will  have  introduced  more  than  the  law  has 
'introduced;  and  without  doubt,  the  penners  of  the  lease  did 
^conceive,  at  that  time,  that  it  was  incumbent  upon  them  to  make 
the  same  kind  of  provisions  as  the  statute  had  made.  I  will  a 
little  consider  that  question,  whether  the  door  of  re-entry  is  not 
-entirely  shut  by  the  statute.  That  statute  begins  -  by  reciting,  that 
"^*  great  inconveniences  do  frequently  happen  to  lessors  and  land- 
lords, in  cases  of  re-entry  for  non-payment  of  rent,  by  reason  of 
the  many  niceties  which  attend  re-entries  at  common  law,  and 
-forasmuch  as  when  a  legal  re-entry  is  made,  the  landlord  or  les- 
sor must  be  at  the  expense,  charge,  and  delay  of  recovering  in 
ejectment,  before  he  can  obtain  the  actual  possession  of  the  de- 
mised premises  ;  and  it  often  happens,  thatj^after  such  a  re-entry 
:made,  the  lessee  or  his  assignee,  upon  one  or  more  bills,  filed  in 
a  Court  of  Equity,  not  only  holds  out  the  lessor  or  landlord  by 
an  injunction  for  recovering  the  possession,  but,  likewise,  pending 
the  said  suit,  do  run  much  more  in  arrear,  without  giving  iiny 
security  for  flie  rents  due,  when  the  said  re-entry  was  made,  or 
which  shall  or  do  afterwards  incur :  for  remedy  whereof,  be  it 
enacted  by  the  authority  aforesaid,  that  in  all  cases  between  land- 
lord and  tenant,"  (and  I  lay  some  stress  upon  this  expression,) 
"  in  all  cases  between  landlord  and  tenant,  from  and  after  the  24th 
day  of  June,  1731,  as  often  as  it  shall  happen  that  one  half  year's 
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rent  shall  be  in  arrear"  (here  the  rent  is  reserved  half-yearly,) 
*'  and  the  landlord  or  ]essor,  to  whom  the  same  is  due,  hath  right 
by  law  to  re-enter  for  the  non-payment  thereof,  such  landlord  and 
lessor  shall  and  may,^'  (so  th?it  here  is  the  word  "  shall,'*  no* 
merely  "  may,"  but,  if  it  was  the  word  Wiwy,  I  should  have 
thought  that  it  was  imperative,  in  analogy  to  another  statute  which 
i  will  name;  ^ut  here  it  is)  shall  or  may,  without  any  formal 
dei^and  or  re-entry,  serve  a  declaration  in  ejectment  for  the  re- 
,cpyqry  of  the  iienused  premises  in  the  usual  way,  and  that  shall 
,|?e  equivalent  to  tl^e  formalities  of  a  re-entry."  |Here  it  is  impe- 
rative, as  jt  appears  to  ine  that  he  shall  not  proceed  as  at  com- 
^jrion  law :  .the  statute  dispenses  with  that  proceeding,  and  abro^tes 
jit,  an  J  directs,  that  be  sh^U  proceed  in  the  usual  manner  by  eject- 
.i|)enL  The  act  tHen  continues,  **  And  in  case  of  iudgment  against 
the  casujd  ejectpr,  pr  nonsi^it  for  not  confessing  lease,  entry,  and 
poster,  in  case  it  shall  be  made  appear  to  the  fcourt,  where  the  sa^d 
j5qit  is  depending,  by  ^davit,  or  be  proved  upon,  the  trial,  in  case 
the  defendant  appears,  that  half  a  year's  rent  was  due  before  the 
said  declaration  was  served,  and  that  no  sufficient  distress  was  to  be 
'found  on  the  demised  premises,  countervailing  the  arrears  then 
.due,  and  that  the  lessor  or  lessors  in  ejectment  had  power  to  re- 
enter, then,  and  in  every  such  case,  the  lessor  pr  lessors  in  eject- 
ment shall  recover  judgment ;"  but  the  lessor  cannot  re-enter  in 
this  case,  unless  there  be  an  insufficiency  of  distress,  so  that  here 
it  is  imposed  upon  him,  that  he  shall  not  avail  himself  pf  the  pow- 
er of  re-entry,  if  there  be  sufScient  distress ;  then,  the  statute  also 
provides  that  the  tenant  shall  be  at  liber^  to  pay  his  rent  into 
Court,  and  so  on,  thereby  giving  an  advantage  to  the  tenant.  Now, 
in  this  case,  it  is  contended,  that  the  power  pf  re-entry  at  com- 
mon law  is  not  taken  away.  Why  should  it  be  left  ?  It  is  quite 
nonsense  to  suppose  that  it.  can  be  left  for  any  thing  but  as  a  se- 
curity for  the  payment  pf  the  rept,  because,  if  the  lessor  should 
make  a  re-entry  at  the  common  law,  while  he  might  find  goods  to 
distrain,  the  present. defendant  might  find  a  bill  in  equity  to  re- 
strain him.  Neither  law  nor  equity  will  permit  the  lessor,  since  the 
Stat,  of  4  ^eo.  2,  to  take  any  proceedings  for  any  other  purpose  save 
(he  security  of  the  rent ;  ana.  it  appears  to  me,  that  is  the  reasona- 
ble and  fair  and  proper  construction  of  ttiestatute;  for  where  would 
be  the  use  of  leaving  a  loop-hple  for  the  landlord  to  make  anen- 
,try  at  common  law,  in  order  to  avoid  this  statute  ?  The  intention 
.of  the  act  is,  that  the  lessor  should  have  the  same  relief  in  a 
court  of  law,  as  he  before  had  in  a  court  pf  equity:  it  provides 
for  the  payment  pf  rent  into  court,  and  so  on.  It  strikes  me,  that 
it  is  imperative  upon  the  party  to  proceed  in  the  way|  which  shall 
enable  him  to  avail  himself  pf  this  act,  and  it  always  has  been  so 
considered ;  for,  I  dare  say,  there  will  not  be  found  since  this 
statute,  a  re-entry  at  common  law ;  I  never  heard  of  an  instance 
of  it,  nor  read  of  an  instance  of  it;  and  what  makes  me  thiiik'it 
is  imperative  is  the  statute  of  8  &  9  Will.  3,  "An  act  for  the 
better  preventing  frivolous  and  vexatious  suits ;"  that  statute  runs 
in  these  terms,  "And  be  it  enacted,  C.  11,  s.  8,  Thai  in  all 
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actions,  which,  from  and  after  the  25th  day  of  March,  1697,  shall 
be  commenced  or  prosecuted,  in  any  of  his  majesty's  courts  of  re- 
cord, upon  any  bond  or  bonds,  or  on  any  penal  sum  for  non-per- 
formance of  any  covenants  or  agreements,  in  any  deed,  indenture, 
or  writing  contained,  the  plaintiff  or  plaintiffs  may,"  (not  "  shall 
and  may ;"  as  it  is  in  the  4  G.  2  :) "  the  plamtiff  or  plaintiffs  may 
assign  as  many  breaches  as  he  and  they  shall  think  fit,  and  the 
juiy,  upon  the  trial  of  such  action  ;'*  (then  come  the  words,) 
shall  and  may  assess,  not  only  such  damages  and  costs  of  suit 
as  have  heretofore  been  usually  aone  in  such  cases,  but  also  dam- 
ages for  such  of  the  said  breaches,  so  to  be  assigned,  as  the 
plaintiff  upon  the  trial  of  the  issues  shall  prove  to  be  broken,  and 
that  the  Uke  judgment  shall  be  entered  on  such  verdict  as  hereto- 
fore hath  been  usually  done  on  such  like  actions."  It  is  provided, 
in  case  of  judgment  on  demurrer,  that  the  plaintiff  may  suggest 
(always  using  "  may")  "  as  many  breaches  of  the  covenants  and 
agreements  as  he  shall  think  fit ;"  giving  the  defendant  the  op- 
portunity of  paying  money  into  court  after  such  judgment  is  en- 
tered, and  before  the  execution  is  executed.  I  remember  the 
first  case,  almost,  where  the  statute  was  brought  into  considera- 
tion, and  that  was  the  case  of  Drage  v.  Brandy  2  Wils.  377,  for, 
till  that  time,  it  had  been  always  considered  to  be  in  the  option 
of  the  plaintiff,  whether  he  would  proceed  according  to  the  course 
of  the  common  law,  or  according  to  this  statute ;  and  therefore, 
in  general,  he  assigned  only  one  breach  ;  and  in  Drage  v.  Brand 
that  came  to  be  considered,  and  there  it  was  contended  that  the 
plaintiff  had  a  right  to  proceed  at  the  common  law,  and  not  upon 
this  statute ;  and  it  was  argued  very  much  upon  this,  that  the 
statute  says  he  may  assign,  and  that  therefore  it  was  left  at  his 
discretion,  whether  he  would  proceed  upon  the  statute,  or  accord- 
ing to  the  course  of  the  common  law ;  however,  the  construction 
upon  that  statute  in  that  case,  and  which  has  been  followed  in  all 
the  courts  of  common  law,  is,  that  the  statute  has  been  consider- 
ed as  compulsory,  and  that  such  is  the  fair  and  liberal,  and  pro- 
per construction  to  be  put  upon  it :  for,  where  would  be  the  use 
of  suffering  a  man  to  recover  his  penalty,  and  then  to  oblige  the 
defendant  to  go  into  a  court  of  equity,  where  an  issue  would  be 
directed  ?  To  prevent  that  circuity ;  the  language  of  the  statute 
virtually  is,  they  "  shall"  assign  breaches,  and  so  on ;  so,  here,  I 
say,  in  analog]^  to  this  statute,  the  true  and  real  construction,  in 
my  humble  opinion,  is  that  by  the  statute  of  4  G.  2,  the  power  of 
re-entry  at  common  law  is  abolished,  and  the  lessor  must  proceed 
in  the  usual  way,  by  serving  an  ejectment  at  the  end  of  half  a 
year,  and  cannot  proceed  in  any  other  way.  If  I  am  right  in  the 
construction  of  that  statute,  there  is  an  end  of  this  question ;  for 
the  penners  of  this  lease  have  inserted  nothing  in  it  which  is  not 
conformable  to  this  statute.  But  I  will  suppose  it  to  be  left  open 
to  the  landlord  to  proceed  in  the  old  way,  as  he  might  have  done 
before  the  statute,  and  that  a  reasonable  clause  of  re-entry  is  all 
that  the  power  required :  can  the  adoption  of  the  same  condition, 
which  the  legislature  has  adonted  in  similiar  cases,  not  be  consi- 
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dered  as  a  reasonable  power  ?  The  case  of  Coxe  v.  Day  has  been 
cited,  and  it  has  been  cited  as  an  authority  of  the  Court  of  King's 
Bench,  that  the  inserting  in  a  condition  of  re-entry,  in  a  lease 
made  under  a  power,  the  words  "  in  case  no  sufficient  distress  caif 
be  taken  upon  the  premises ;"  these  words  not  being  in  the  power, 
was  not  a  gocd  execution  of  the  power.  I  must  own,  I  should 
have  doubted  very  much  the  propriety  of  that  decision,  and  I 
wish  much,  that  the  operation  and  enect  of  the  statute  4  Geo.  2,  c. 
28,  had  been  brought  more  fully  under  the  consideration  of  the 
court ;  but,  be  that  case  as  it  may,  it  is  different  in  one  material 
feature  from  the  present  case.  The  re-entry  required  there  was, 
for  the  non-payment  of  the  rent  reserved  by  the  space  of  twenty- 
one  days  :  the  court  considered  that  as  a  precise  specification,  that 
Jie  settlement  had  prescribed  a  particular  form  of  re-entry,  and 
therefore  it  might,  perhaps,  be  inferred  that  no  other  qualifica- 
tion would  be  warranted  ;  but,  here,  there  is  no  time  limited  ;  a 
power  of  re-entry  in  general  is  all  which  is  required,  and  there- 
fore, I  should  say,  that  a  reasonable  qualification  was  meant.  But, 
it  is  plain,  that  the  Court  of  King's  Bench  considered  this  case  as 
contradistinguishable  from  the  case  of  Coxe  v.  Day;  for  it  cannot  be 
supposed  that  they  had  forgotten  their  own  decision,  which  was 
made  only  a  few  years  before,  at  the  time  when  they  made  the 
decision  of  this  case,  because  there  was  the  same  Chief  Justice 
in  the  case  of  Coxe  v.  Day  that  there  was  in  the  latter  case,  and 
one  of  the  same  learned  judges  (namely,  Mr.  Justice  Bayley.) 
They  must  have  considered  this  case  as  distinguishable  from  that 
of  Coxe  V.  Day;  for,  that  very  same  court  decided,  that  this  pow- 
er had  been  reasonably  and  properly  executed,  and  therefore  the^ 
must  have  considered  the  former  decision  as  wrong,  or,  that  this 
case  was  distinguishable  from  it.  They  gave  judgment  for  the 
defendant ;  and  I  am  of  opinion  that  judgment  was  rightly  and 
properly  given,  and  that  it  ought  to  be  afl&med. 

Graham,  B.  This  question  springs  Qut  of  a  settlement  made 
in  1757,  by  which  lady  Vernon,  then  having  the  disposal  and 
control  over  this  estate,  has  applied  different  leasing  powers  to 
three  different  descriptions  of  property.  Of  the  first  description 
are  those  Jands,  which  have  usually  been  letten  for  lives,  and  such 
are  the  lands,  which  form  the  subject  of  the  lease  in  question.  Of 
the  second  description  are  the  lands  which  were  leased  for  years 
at  rack-rent.  The  third  comprises  mines.  The  donor  of  the 
power  makes  a  distinction  between  the  leases  of  mines,  and  leases 
of  property  of  the  two  other  descriptions :  she  considered,  that, 
in  directing  that  the  leases  of  mines  should  contain  all  covenants 
usual  in  leases  of  that  species  of  property,  she  sufficiently  guarded 
the  estate  of  the  remainder-man,  although  she  omitted  to  require 
the  lessor  to  insert  any  power  of  re-entry  on  non-payment  of  rent. 
She  makes  a  different  and  more  explicit  provision  for  enforcing 
the  payment  of  rent  upon  the  leases  of  lands  let  for  years  at  rack- 
rent,  whereon  the  rent  reserved  constitutes  the  principle  value  and 
profits  of  the  lands ;  and  for  securing  which  it  is  natural  that  she 
should  more  anxiously  provide :  while  on  the  other  hand  she  ex- 
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presses  more  indifference  with  respect  to  the  yearly  rents  reserr- 
ed  on  that  species  of  property,  whereof  the  fines,  which  are  a  spe- 
cies of  anticipated  rent,  constitute  the  substaniial  enjoyment  and 
income ;  and  the  reserved  rent  is  merely  a'  recognition  of  the  re^ 
lation  of  landlord  and  tenant:  for,  as  to  any  beneficial  enjoyment, 
a  rent  of  two  pounds  may  be  treated  in  the  present  discussion  as  a 
rent  of  two  shillings.  And,  with  respect  to  the  property  of  this 
description,  she  has  varied  her  expression,  maniiesting  less  anx- 
iety for  securing  the  payment  of  the  lesser  rent,  and  only  requit- 
ing a  power  of  re-entry  in  general  terms.  Her  expression  is  so 
general,  that,  ot  itself,  it  means  nothing  definite :  it  necessarily 
refers  to  something  extrinsic.  I  see  not  how  it  was  to  be  exe-. 
cuted,  without  reference  to  extrinsic  facts,  something  that  had 
theretofore  bee^h  done  with  the  property,  or  to  extrinsic  judgment 
or  opinion.  A  circumstance  is  found  here  which  I  mentiop^ 
though  I  do  not  rest  my  judgment  on  it ;  but  it  is  material  for 
consideration,  that  at  the  time  of  making  this  settlement,  and  so 
long  as  to  the  year  1803,  the  then  subsisting  leases  contained  the 
terms  of  proviso  which  is  contained  in  this  lease.  What,  in  the 
name  of  common  sense,  was  to  be  done  by  any  person  wno  was 
to  pen  a  lease,  and  reduce  into  practice  this  general  power  ?  For 
all  that  this  lady  has  s^id,  is  that  there  is  to  be  a  power.  Some 
thing  then  is  to  be  done  that  is  reasonable  and  proper.  What  is 
to  be  done?  Am  I  so  to  bind  down  the  tenant,  that  upon  his 
failure  to  pay  his  rent  before  the  last  motoent  of  the  day  on  which 
it  is  reservea  the  landlord  may  re-enter  ?  Those  are  such  terims, 
that  any  man  taking  a  lease  v^ould  revolt  at  them.  For  that  must 
drive  him  to  the  difficulty  of  applying  to  a  court  of  equity  for  re^ 
lief;  for  it  would  be  a  re-entry  at  common  law ;.  and  that  some 
time  must  be  given,  is  admitted  by  all  parties.  What  time  ?  who 
is  to  judge  of  the  reasonableness  (for  this  is  a  difficulty  which  has 
struck  very,  intelligent  minds  ?)  Is  it  to  be  the  judge  or  a  juiy  ? 
I^either.  It  must  be  the  person  w'ho  is  to  execute  the  power.  It 
is  he  who  necessarily  is  to  embody  in  ^  specific  shape  mat  which 
the  creator  of  tte  power  has  required,  a  power  of  reentry,  and 
the  court  is  ultimately  to  determine  whether  he  has  followed  the 
intention  of  the  donor.  I  do  not  say  that  every  re-entry  will  sa- 
tisfy the  power;  but  it  must  be  a  re-entiy,  either, pursuant  to  that 
which  had  been  done  in  the  earlier  enjoyment  of  the  property,  or 
at  least  commensurate  with  the  occasion. .  It  is  material,  th^t 
when  tliis  settlement  was  made  the  statute  4  Geo.  2,  had  passed^ 
^d  both  the  law  and  the  equity  were  the  same  as  they  now  wre^ 
Those  who  were  to  execute  the  power  had  then  the  statute  for  a 
guide.  I  state,  it  as  a. clear  proposition,  established  by  my  lon^ 
experience  in,  courts  of  equity,  in  the  hearing  of  those  who  can 
correct  me  ilT  I  am  wrong,  that,  whatever  be  the  form  of  these 
clauses,  whether  they  express  that  the  lessor  may  re-enter  or  tfiat 
the  lease  shall  be  void,  or  whatever  other  form  they  pursiifej^^a 
court  of  equity  woiild,  if  the  lessor  re-entered,  enjoin  hiin^  on. the 
lessee's  payment  of  rent  and  costs,  to  proceed  no  further  at  law. 
But  it  was  felt  hard  to  put  a  tenant  to  so  great  ah  expense  of  com- 
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ing  to  a  court  of  equtly,  in  order  to  retrieve  the  non-payment  of  a 
mere  nominal  rent,  as  two»pence,  for  such  I  may  assume  this  to 
be ;  and  they  also  felt  the  hardships  under  which  the  lessors  la- 
boured, who  often  mistook  the  time  or  place  of  making  a  legal 
demand  and  re-entry ;  and  therefore,  the  legislature  say,  the  lessor 
shall  re-enter  only  if  there  be  no  sufficient  distress ;  but  if,  by 
looking  over  the  next  hedge,  he  can  see  an  ample  remedy  for 
bis  rent,  he  shall  not  dispossess  the  tenant.  With  diis  view  of  the 
difficulties  attending  the  execution  of  re-entries,  would  any  man 
of  sense  think  that  he  had  any  better  guide  for  die  framing  his 
clause  of  re-entry,  than  to  take  the  statute  for  his  guide  ?  And  can 
"we  conceive  that  the  settlor  meant,  that  for  1/.  one  half  year's 
rent,  a  merely  nominal  sum,  there  should  be  an  actual  re-entry, 
when  by  merely  looking  over  the  next  hedee,  the  lessor  would,  in 
all  probability,  see  an  hundred  head  of  catde  which  he  might  dis- 
train ?  If  the  lessee  is  a  purchaser  of  this  property,  he  pays  a 
great  sum  for  his  lease.  I  am  surprised,  that  it  has  seriously 
been  argued  in  a  case  affecting  those  who  have  actually  purchased 
for  a  valuable  consideration  the  whole  beneficial  estate,  for  such 
are  these  lessees,  that  the  great  dangers  and  difficulties  affecting  a 
suit  in  replevin  are  a  solid  reason  for  the  plaintiff's  construction. 
What !  can  it  be  supposed  that  a  tenant  who  buvs  the  estate  for 
three  lives,  and  has  so  valuable  an  interest,  will  be  so  mad,  that 
for  one  pound  he  will  resist  the  payment,  and  replevy  the  dis- 
tress ?  So  with  respect  to  the  supposed  hardship  of  searching 
every  part  of  the  premises  for  a  distress,  can  it  be  snpposed,  that 
ihese  estates  can  ever  be  in  that  dilapidated  state,  that  the  lessor 
can  be  at  a  loss,  looking  round  the  farm,  to  find  a  dung-heap,  or 
some  property  in  some  corner  which  will  sell  for  1/.  ?  These  are 
a^oments  which  in  my  judgment  ought  not  to  weigh  with  libe- 
ral and  intelligent  minds.  Another  argument  is  pressed:  it  is 
SGfid,  and  therewith  I  perfectly  agree,  that  in  the  execution  of  this 
power  the  great  object  is  this,  that  upon  no  occasion  shall  the  re- 
mstinder-man  suffer  in  any  respect,  nor  be  put  in  a  worse  condi- 
tioD :  but  we  are  also  to  bear  in  mind,  that  these  powers  have  been 
transferred  from  equity  into  law,  and  that  an  eauitable  and  libe-^ 
ltd  construction  shall  be  put  upon  them,  and  that  they  shall  al- 
ways be  so  construed,  as  that  they  may  be  reasonable :  their 
equitable  construction  is  that,  which  will  neither  work  an  injury 
to  the  tenant,  or  to  the  reversioner,  or  to  the  remainder-man  next 
entitled  to  these  rents.  And,  let  me  present  for  consideration, 
what  possible  injury  can  arise  to  that  person  in  remainder  under 
the  power  as  it  now  stands,  which  should  require  for  his  security 
SI  power  of  re-entry  at  common  law,  such  as  the  strict  and  literaJ 
execution  of  this  power  would  give  him,  liable  to  all  the  difficul* 
ties  of  a  common-law  entry,  instead  of  his  having  Ibe  beneficial 
and  easy  re-entry  given  by  the  statute,  enabling  him  upon  the 
non-payment  of  his  one  pound  by  the  space  of  half  a  year,  to  pro- 
ceed by  the  eas^  remedy  of  ejectment  ?  But  we  are  pressed  with 
authorities  in  this  case  ;  and  I  feel  it  necessary  to  make  some  ge- 
neral observations  on  the  cases  of  Coxe  v.  Day^  and  Hotley  v. 
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Scott.  As  to  Coxe  r.  Day,  I  concur  to  a  certain  degree  with  my 
brother  Wood,  who  showed  some  disposition  to  differ  with  that 
case.  That,  however,  was  not  the  case  of  an  estate  for  lives  at  a 
nominal  rent,  but  a  note  of  Hotley  v.  Scott^  which,  though  not  ac- 
curately reported,  suflSciently  enables  us  to  perceive  what  the  de- 
cision m  that  case  was,  differs  diametrically  from  Coxe  v.  Day ; 
and  I  can  say,  magno  se  judice  quisque  tuetur;  and  I  feel  war- 
ranted in  my  opinion,  that  Coxe  v.  Day  is  not  law,  and  that  it  is 
diametrically  opposite  to  law,  and  even  to  common  sense ;  and 
when  I  consider  of  whom  that  court  was  then  composed,  my  lord 
Mansfield  and  Mr.  Justice  Aston,  to  say  nothing  of  the  others,  the 
case  is  of  great  authority,  and  the  very  point  now  in  dispute  was 
there  decided.  Mr.  Dunning  mainly  relies  on  the  annexation  of 
the  qualifications,  and  Mr.  Bearcroft  principally  argues  that  the 
clause  of  distress  was  productive  of  no  injury  to  the  party,  and 
that  it  was  doing  no  more  than  the  statute  had  prescribed.  The 
reasons  of  lord  Mansfield  I  think  I  understand,  though  certainly 
the  expressions  were  mistaken  there,  by  a  gentleman  now  respec- 
table at  his  time  of  life,  then  a  very  young  man ;  but  it  is  plain  to 
see  that  lord  Mansfield  held,  that  the  reason  of  inserting  the  clause 
of  re-entry  being  merely  to  secure  the  payment  of  the  rent,  what- 
ever was  adequate  to  that  purpose  and  occasion  was  sufficient ; 
and,  that  it  would  be  contrary  to  the  spirit  of  the  statute,  and 
contrary  to  reason,  that  the  lessor  should  enter  for  the  non-pay- 
ment of  the  rent  when  there  was  a  sufficient  distress :  and  there 
it  is  observable  that  it  was  a  beneficial  rent,  not  a  nominal  rent,  as 
this  is ;  but  even  in  that  case,  lord  Mansfield  holds  that  it  was  no 
more  than  a  reasonable  and  proper  qualification,  and  although  the 
re-entry  was  subjected  to  that  qualification,  his  lordship  and  all 
the  court  held  it  to  be  a  valid  execution  of  the  power.  Having 
expressed  myself  so  fully  upon  that  case,  I  shall  not  enter  deeply 
mto  the  question  whether  the  extrinsic  evidence  was  properly  ad- 
mitted, because  I  ground  myself  upon  the  circumstance,  that  the 
proviso  in  this  case  is  proper,  and  adequate  to  the  occasion,  mere- 
ly being  intended  as  a  security  for  the  payment  of  the  rent- 
Without  venturing  to  go  so  far  as  my  brother  Wood  has  gone  on 
the  present  occasion,  and  to  say  that  that  statute  has  precluded 
every  other  mode  of  proceeding,  I  hold  that  the  lessor  wisely  and 
properly  takes  this  statute  as  his  guide ;  and  I  say,  that,  in  effect,  the 

Eroviso  in  question  puts  the  remainder-man  in  a  better  situation, 
ecause  the  one,  strictly  and  penuriously  construed,  leaves  the  re- 
mainder-man to  his  dry  remedy  at  common  law ;  the  other,  rea- 
sonably expounded,  gives  him  a  beneficial  remedy  afforded  by 
the  statute.  Were  it,  however,  necessary  to  decide  the  point,  I 
should  not  fear  to  hold,  that  the  extrinsic  evidence  was  properly 
admitted.  This  is  neither  an  abiguitas  latenSj  nor  patens;  but  I 
found  myself  on  the  circumstance,  that  this  is  a  general  and  inde- 
finite direction,  which  hereby  requires  an  exercise  of  the  judg- 
ment, in  giving  form  and  expression  to  the  proviso  required.  If 
there  must  necessarily  be  an  exercise  of  the  judgment,  can  it  be 
better  guided,  than  oy  examining  how  the  estate  was  managed 
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and  demised,  at  the  time  of  the  creation  of  the  settlement?  If 
there  be  any  ambiguity  at  all,  it  is  an  ambiguitds  patens^  and  then 
it  cannot  be  holpen  by  averment ;  but  it  is  no  ambiguity  at  all.  I 
mean  to  throw  no  doubt  on  the  doctrine  of  Cook  v.  Booth,  that 
where  parties  have  used  express  language,  the  conduct  or  appre- 
hensibn  of  the  parties,  or  other  evidence  aliwnde,  cannot  be  ad- 
mitted to  explain  it  away.  But  the  case  of  Cook  v.  Booth  had  ex- 
press covenants,  which  m  (heir  language  imported  a  perpetual  re- 
newal ;  those  covenants,  which,  according  to  the  plain  sense  of 
the  words  on  the  face  of  the  deed  itself,  did  express,  or  might  be 
construed  to  express,  a  perpetual  renewal,  could  not  receive  ex- 
planation aliunde^  namely,  by  the  construction  which  the  persons 
executing  successive  leases,  and  their  lessees,  had  put  upon  it  by 
a  more  qualified  covenant,  exclusive  of  that  which  went  to  a  fur- 
thfer  renewal.  But  the  cases  which  have  been  cited  by  my  bro- 
ther Park,  though  they  establish  that  doctrine  beyond  all  question, 
are  perfectly  distinct  from  the  present,  for  reasons  which  I  will 
not  repeat.  I  therefore  think  the  judgment  of  the  Court  of  King's 
Bench  is  perfectly  right,  and  that  it  ought  to  be  affirmed :  but  I 
cannot  close  my  judgment  without  noticing  that  which  has  been 
thrown  out  to  invalidate  the  credit  of  the  judgment  in  the  court 
below,  namely,  that  when  this  case  was  there  decided,  that  court 
was  not  full :  whenever  any  judge  is  abstracted  from  the  whole 
number,  it  certainly  weakens  the  weight  of  the  court,  but  I  know 
that  this  was  not  an  unadvised  opinion,  but  formed  on  great  deli- 
beration, and  great  judgment.  For  these  reasons  I  am  obliged  to 
say,  that  I  am  clearly  of  opinion,  that  the  judgment  ought  to  be 
affirmed. 

RicHABDS,  C.  B.  However  painful  it  may  be  to  me  to  differ 
from  some  of  my  learned  brodiers,  and  whatever  consolation  I 
may  derive  from  concurring  with  the  others,  I  know  ^t  is  my  duty 
to  form  my  judgment  without  reference  to  either  feeling.  The 
question  is  whether  there  is  a  due  execution  of  the  power  to 
lease,  in  a  settlement  made  upon  the  marriage  of  Lord  Vernon  with 
Louisa  Barbara  Mansel  ?  If  the  lease  is  according  to  the  power, 
there  is  an  end  of  the  question :  if  the  lease  is  not  according  to 
the  power,  that  lease  is  void.  The  question,  then,  here  is.  whe- 
ther the  lease  is  void  or  not  ?  And  if  the  lease  be  void,  (I  beg 
leave  to  introduce  this,  to  get  rid  of  a  very  strong  argument  of  a 
very  learned  person,)  there  is  an  end  of  the  application  of  the  sta- 
tute of  the  4  Geo.  2,  for,  that  only  acts  on  leasings  and  lettings  in 
force,  so  that  we  must  come  back,  notwithstanding  that  statute, 
and  notwithstanding  the  proceedings  in  equity,  (with  which  we  here 
have  nothing  to  do,)  to  the  real  question,  whether  this  attempted 
execution  of  the  power  to  lease  has  been  a  due  execution  of  it.^ 
Now  it  is  remarkable  that  perhaps  there  can  hardly  be  said  to  be 
any  uninfected  decision  on  the  subject.  With  respect  'to  the  en- 
largement of  the  time,  I  do  not  know  any  decision.  With  re- 
spect to  the  introduction  of  the  other  words  concerning  the  dis- 
tress, there  are  the  conflicting  cases  of  Hotley  v.  Scott,  on  the  one 
band,  and  of  Coxe  v.  Day  on  the  other  hand :  there  is  also  this 
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case  now  before  your  lordships ;  so  that,  in  the  present  state  of 
the  doctrine  upon  this  subject,  it  becomes  extremely  important,  as 
it  seems  to  me,  to  consider  this  case  with  great  care ;  and  I  shall 
make  no  apology,  if  I  obtrude  upon  the  court  by  stating  again  the' 
situation  of  the  parties  to  this  settlement,  and  the  provisions  made' 
by  it.  I  believe  it  is  now  perfectly  established  that  the  only  thing* 
to  be  attended  to  in  the  construction  of  powers  of  this  description, 
or  any  odier  powers,  is  to  ascertain  the  intention  of  the  party' 
creating  the  power.  The  party,  who  creates  the  power,  is  the 
legislator  in  the  particular  case ;  he  may  impose  whatever  terms* 
he  pleases,  provided  those  terms  are  ndt  inconsistent  with  any 
rule  of  law.  It  is  not  the  province  of  judges,  as  it  seems  to  me, 
to  inquire  whether  the  requisitions  are  reasonable  or  unreasonable, 
provided  they  are  expressed,  and  not  inconsistent  with  any  rule* 
of  law.  In  order  to  gather  the  intention  of  the  parties,  it  becomes 
absolutely  necessary,  vat  least  in  my  view  of  the  case,)  to  trouble 
you  with  some  consideration  of  the  situation  of  the  parties,  whtf 
made  this  settlement,  and  also  with  some  consideration  of  the  in- 
strument itself.  Miss  Mansel  may  be  considered  as  having  the 
absolute  dominion  over  this  property,  which  belonged  to  her  &• 
ther,  who  gave  it  to  her  for  life,  with  a  power  of  appointment. 
She  married  a  gentleman,  who  afterwards  become  lord  Vemotf, 
when  she  appointed  the  estates,  which  were  entirely  hers,  to  the 
use  of  lord  Vernon  for  life,  remainder  to  hersdf  for  life,  remainder 
to  the  children  of  the  marriage,  then  to  such  persons  as  she 
should  by  will  appoint,  (not  by  deed,)  '^th  remainder,  or  rever- 
sion rather,  to  herself  and  her  heirs  and  assigns  forever;  so  that, 
"with  the  exception  that  she  interposes  an  estate  to  lord  Vernon  for 
life,  with  a  power  of  leasing,  she  reserves  to  herself,  and  to  her 
own  disposition,  the  entire  dominion  over  the  estate.  The  deed 
of  settlement  contains  three  different  po^Vers  of  leasing  adapted  to 
tiiree  distinct  parcels  of  the  estate,  and  those  powers  are  to  be 
executed  by  lord  Vernon  and  herself  respectively,  when  in  posses- 
sion. Thus,  lord  Vernon  became  tenant  fbf  life  of  the  estates  in 
duestion,  with  powers  of  leasing  according  to  the  terms  of  the  set- 
tlement, whatever  they  are,  and,  it  is  according  to  those  power* 
that  he  does  affect  to  lease  the  estates,  which  all  moved  from  Missr 
Mansel.  I  observe  on  this,  because  a  distinction  has  been  some- 
times taken  in  the  exposition  of  leasing  powers,  between  those 
powers  which  are  to  be  executied  by  the  creator  of  the  po^et, 
Kom  whom  the  estate  originally  moved,  and  those  which  are  fo 
Be  executed  by  a  lessor  to  whom  the  estate  did  not  originally  be- 
long. It  has  been  sometimes  supposed,  that  less  latitude  ought 
to  be  allowed  in  the  construction  of  a  power  in  the  latter  cas?e  than 
in  the  former,  but  it  is'  not  my  intention  to  discuss  that  distinc- 
tion, or  consider  whether  it  is  well  founded.  It  is  material, 
however,  to  advert  to  each  df  these  three  power's,  before  we  dart 
enter  into  the  validity  of  the  lease,  which  now  presents  itself  for* 
our  consideration.  I  shall  first  take  that  which  respects  the 
mines :  that  power  is  expressed  to  be,  to  lease  any  part  of  the  pre 
mises  wherem  there  is  any  mine  open  oi*  to  be  opened,  for  any 
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term  of  years  not  exceeding  3^1  yeiEurs,  to  tiake  effect  ift  possession, 
abd  not  in  reversion,  so  as  upon  every  su'ch  lease  there  be  re- 
i^i*ved  and  made  payable,  during  th^  coritihtiance  of  such  leas6, 
such  share  of  the  oife,  or  ^uch  yearly  rent  oit  income  as  can  be' 
reasonably  had  or  obtained  fof  (he  sam6 :  this  is  all  which  is  said 
of  the  rent,  and  no  p6wer  of  re-eiitry  is  reqtiired.  The  siecond 
p6Wer  applies  to  ahbthe^  portion*  of  the  lands ;  it  is  a  po^er  t6 
lease  for  any  number  of  yeairs  absolute,  not'  exceeding  21  years, 
to  take  effect  in  possession,  and  ri6t  in  revei^oh,  res^rvito'  the' 
best  and  most  impfoVed  rents,  as  is  siaid  before  with  resp«;t  to 
the  leases  of  mines,  arid  **  so  as  ther^  b6  c6nMhed  in  eveiy  such 
lease  a  power  of  rie-entty,  in  case  the  rent  or  rents  thereupbir  to 
be  reserved  be  behind,  or  unpaid,  by  the  space  of  28  days,  after  the 
times  thereby  respectively  appointed  for  paiyment  thereof."  llie' 
fif^  description  of  power  requires  rid  re-entiy  upon  the  non-pay- 
ment of  the  rient  at  any  jparticttlar  time ;  but  hei^,  there  is  a  clause 
df  re-entrv  to  be  reserved,  provided  the  rent  be  unpaid  28'  days 
after  the  day  appointed  for  the  payment  thereof.  The  settlor  h^ 
declared  the  law  on'  the  subject ;  and  it  seems  to  me,  that  if  thd 
rent  should  remaiti  unpaid  beyond  the  28  days,  the  lessor  or  othef 
reversioner  would  be  erititlea  to  enter,  and,  that  the  lessbr  and 
lesSe^  could  not  introduce  any  other  terms  more  favourable  to  thef 
l^ee,  or  to  the  tenant  for  life ;  to  the  lessor,  because,  whatever 
is  most  favourable  to  the  lessee,  is  so  to  the  lessor.  The  rever- 
sioner is  as  much  a  purchaser  of  his  reversion,  as  the  lessee  is  of 
Ks  interest,  and  the  reversibnfer  iS  to  be  feivoured  at  least  equally 
-vRth  the  lessee,  who  is  no  stranger  to  the  titk  which  he  takes,  and 
must  be  presumed  to  have  kh6wledge  of  the  title  6f  the  lessor  ten- 
der whom  he  is  taking,  and  into  ^mAch  it  is  competent  for  him  td 
inquire.  The  reversioner  is  afs  linuch  i  purchaser  as  the  le^ee, 
though  he  acquires  his  estate  by  being  named  iii  the  deed  to  whicb 
be  is  ho  party,  by  the  creator  of  the  p6wet,  and  so  is  a  stran- 
ger to  the  tide,  which  he  has  no  opportutiity  to  examine.  In 
Doth  these  instances  there  is  i6  bfe  no  fine,  premium  or  fore^fV, 
86  that  the  lessor  is  to  have  lio  other  benfefit  against  the  reversion- 
ei'  in  these  two  cases,  tbabii  the  advantage  of  securing  a  tenant  for 
a  given  number  of  years,  rather  thsih  fo*  his  own  life,  for  which 
j^tiod  he  might  grant  ^  less^  without  any  p6wer  at  all :  a  lease 
fof  a  given  number  of  years  may  be  more  beneficial  to  him  dian! 
^  lease  for  life.     The  next  ^nd  ofily  remaining  power,  being  the 

S)"weT  whereof  the  construction  is  siibiiiitted  to  us,  is  quite  dif- 
i^ent;  that  is  a  power  to  lea^6  sucft  paife  of*  the  estates  as  w'ete 
at  the  time  of  the  settlemeiif  Ifeased  for  Kfe  or  lives,  to  any  person  of 
pnersdns  in  possession  or  reVerSibhi  for  oriej  tS^o,  or  tnree  Hve^, 
and  so  as  in  every  such  leaise  there  b^  reserved  the  ancient  and 
accustomed  yearly  Ti&h%  duties,  and  servides,  6r  more,  or  as  great 
or  be'neficial  rents^  or  d  juit  proportibn  of  Such  ancient,  6r  th^ 

f>resent  reserved  rents,  and  so  as  there  be  contained  in  every  such 
ei^  a  power  of  re-entrjr  foif  ihe  lion-paymetit  of  the  rent  there- 
by to  be  reserved.  This,  clearly,  is  a  power  of  leasing  under 
which,  the  lessor,  tenant  for  life,  has  a  right  to  take  as  great  a 


I 


588  Doe  d.  Earl  of  Jersey  v.  Smith.  E.  T.  1819.  [201 

fine,  premium,  or  foregift,  as  he  can  obtain,  which  is  a  privilege 
necessarily,  in  many  instances,  to  the  disadvantage  of  the  rever* 
sioner ;  because,  if  the  term  be  not  out  until  after  the  death  of  the 
tenant  for  life,  the  reversioner  has  nothing  but  the  accustomed  rent, 
and,  therefore,  it  cannot  be  matter  of  surprize,  if,  in  laying  out 
the  property  among  the  objects  of  her  attention.  Miss  Mansel 
should  protect  the  reversioner,  who  may  be  her  child,  or  her  ap- 
pointee, and  therefore  will  still  be  an  object  of  her  attention,  by 
requiring  more  restrictions  and  protections  than  in  the  other  ca- 
ses ;  for  this  is  in  fact  a  question  between  the  tenant  for  life  and 
the  reversioner.  The  lessee  has  a  right  to  cover  himself  by  the* 
covenant  of  the  lessor,  and  will  be  entitled  to  recover  a  com- 
pensation firom  his  assets,  in  case  of  any  breach  of  his  covenant ; 
so  that  the  lessee  is  really  protected,  and  the  reversioner  is  injur- 
ed, if  the  terms  are  not  properly  attended  to.  Now,  on  the  5th 
of  September,  1803,  lord  Vernon  grants  the  lease,  which  is  the  sub- 

iiect  of  the  present  action,  for  99  years,  if  three  lives  should  so 
on^  endure,  at  the  yearly  rent  of  21.  I  do  not  think  it  necessary 
to  dwell  upon  the  quantum  of  the  rent,  for  the  construction  must 
be  the  same,  whatever  that  be ;  if  the  ancient  rent  had  been  100/. 
the  words  import  the  same  thing.  This  rent  is  reserved  payable 
at  Michaelmas  and  Lady-day  in  every  year,  and  this  was  the  an- 
cient and  accustomed  rent.  Then,  the  lessee  covenants  to  pay 
the  rent,  and  then,  it  is  provided,  that  if  the  rent  shall  be  unpaid 
by  the  space  of  15  days,  and  no  sufficient  distress  on  the  premises, 
it  shall  be  lawful  for  the  lessor  to  enter,  and  possess  the  premises 
firee  from  the  lease.  The  real  question  is,  not  whether  this  clause 
is  agreeable  to  the  words  of  Uie  power  contained  in  the  settle- 
ment, as  applied  to  this  portion  of  the  property  of  lady  Vernon, 
(for  beyond  all  question  it  is  not  conformable  to  the  words  of  the 
power,)  but  whether  those  words  are,  by  some  latitude  of  con- 
struction, to  be  so  construed  as  to  warrant  the  introduction  of  the 
expressions  in  the  proviso  ?    In  looking  into  an  instrument,  es- 

f)ecially  an  instrument  where  the  intention  of  the  parties  is  to  be 
earnt,  the  examination  must  be  conducted  carefully  and  with  re- 
ference only  to  itself,  unless  it  refers  to  some  other  instrument,  or 
some  extrinsic  matters.  It  has  been  argued  at  the  bar,  that  the 
settlement  requires  only  a  power  of  re-entry,  and  that  such  re- 

Juisition  and  a  due  execution  is  to  be  inferred  from  the  intro- 
uction  of  a  power  into  the  lease ;  or,  in  other  words,  that  it  is 
thence  to  be  inferred,  that  any  power  in  the  lease  would  suffice,  if 
it  suited  the  taste  of  the  person  who  is  to  judge  of  it.  Who  is  to 
judge  of  it  ?  A  judge  or  a  juiy  ?  Surely  it  will  not  be  said,  that 
die  author  of  this  setUement,  who  ^ves  a  power  to  lease  in  these 
words,  or  in  any  words  ever  ussd  in  a  power  to  lease,  meant  that 
the  tenant  for  life  should  lease,  as  he  pleased ;  if  so  he  might 
lease  the  whole  fee  out.     There  must  be,  therefore,  some  deci- 

*  Quare  de  hoc.    For  the  usual  covenant  of  a  lessor  restricts  his  liability  to  eno^ 
tioD  by  the  acts  of  himself  and  those  who  claim  under  him. 
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sion  upon  tne  power,  either  by  a  judge  or  a  jury,  but  certainly 
not  by  the  person  who  is  to  execute  the  power.  For  my  own 
part,  I  confess  I  do  not  feel  the  weight  of  that  argument.  The 
words  the  power,  which  might  have  been  put  in  instead  of  a  power, 
would  not  have  been  more  useful  or  expressive  than  the  word  a : 
the  meaning  must  have  been  the  same  whether  the  settlement 
had  required  a  power,  or  the  power  of  re-entry.  To  consider, 
then,  the  real  object  of  contest.  The  words  of  the  settlement  are 
**  and  so  as  there  be  contained  in  every  such  lease  a  power  of  re- 
entry for  non-payment  of  the  rent  thereby  to  be  reserved."  The 
objection  to  the  lease  is  divided  into  two  parts;  first,  that  the 
power  of  re-entry  is  not  given  on  the  non-pa3nDQent  of  the  rent, 
but  at  an  enlarged  period,  namely,  fifteen  days ;  and,  secondly,  it 
is  said,  the  reversioner  cannot  enter,  if  there  is  a  sufficient  dis- 
tress on  tiie  premises.  If  either  of  these  objections  prevail,  it  is 
&tal  to  the  title  of  the  defendant ;  and  I  will  not  now  form  any 
decisive  judgment,  if  my  judgment  could  be  decisive,  whether 
an  enlargement  of  the  time  would  be  fatal  to  this  lease.  It  seems 
to  me,  that  the  words  of  the  power  are  plain  and  specific.  If  the 
ancient  rent  was  to  be  reserved,  payable  at  the  usual  times,  and 
necessarily  on  a  given  day ;  and  if,  on  non-payment  at  that  day, 
there  is  to  be  a  power  of  re-entiy,  it  must  be  allowed,  that  the 
power  to  lease  must  be  observed  m  a  lease  intended  to  be  made 
pursuant  to  that  power ;  but  how  can  a  power  to  re-enter  at  Mi- 
chaelmas be  consistent  with  a  power  to  enter  15  days  after  ?  The 
rent  is  reserved  at  Michaelmas,  it  is  not,  therefore,  consistent  with 
that  reservation,  that  the  lessor  should  not  enter  till  15  days  after 
the  rent  becomes  due.  It  is  so  far,  therefore,  derogatory  from 
the  reversioner's  right  to  re-enter,  and  therefore,  as  it  seems  to 
me,  in  substance  not  within  the  power.  Then,  as  to  the  argu- 
ment, that  a  hardship  is  thrown  upon  the  lessee,  I  must  deprecate 
any  consideration  upon  that  point.  The  judges  are  to  expound  an 
instrument  on  their  best  judgment,  without  reference  to  the  hard- 
ship On  the  one  side,  or  the  other :  but  what  hardship  can  be  stated, 
whi'ch  does  not  belong  to  both  parties }  for  the  reversioner  is 
a^much  entitled  to  complain,  if  he  has  not  the  property  according 
to  the  intention  of  lady  Vernon,  as  the  lessee  has,  if  he  mistake 
the  title  to  his  lease ;  but,  with  this  difference,  that  he  has  his 
remedy  a^inst  lord  Vernon's  estate.  (See  note  ante,  p.  54.)  Upon 
the  objection  with  respect  to  the  enlargement  of  the  time,  I  should 
certainly  have  great  difficulties,  before  I  could  aver,  that,  in  my 
opinion,  the  lessor  has  executed  the  power  of  leasing  such  as  it  is 
prescribed.  I  cannot  feel  any  doubt,  except  that  which  I  feel 
firom  the  difference  of  opinion  expressed  by  learned  men ;  because 
this  is  a  po^er  of  re-entry,  in  case  the  rent  is  in  arrear  for  15 
days,  and  no  sufficient  distress  on  the  premises.  The  provision 
throws  on  the  reversioner  a  difficulty,  in  my  opinion,  inconsistent 
with  the  power  to  lease.  Under  the  power  to  lease,  there  can  be 
no  doubt,  that  if  the  rent  was  unpaid  on  the  day  on  which  it  was 
reserved,  or  take  it  15  days  after,  then  the  right  of  re-entry  was 
given,  and  intended  to  be  given ;  and,  beyond  all  doubt,  it  was 

8D 


590  Doe  d.  Earl  of  Jersey  v.  Smith.  E.  T.  1819.  [205 

given  with  great  propriety,  for  it  will  be  the  fault  of  the  lessee^  if 
he  suffer  his  rent  to  run  in  arrear:  he  may  pay  it  in  due  time: 
but,  if  he  neglects  to  do  so,  is  he  to  be  allowed,  by  a  contract  be- 
tween himself  and  the  tenant  for  life,  wjbo  claims  ^^dversely,  to  the 
reversioner,  to  throw  upon  the  reversioner  the  chai;ge  of  employing 
persons  to  examine  the  premises  for  distrainable  property,  and  (te 
jisk  of  losing  his  ejectment  by  it?  Your  lordships  cannot  forget  ,4e 
inconveniences  pomted  out  by  the  plaintiff's  counsel  in  the  cpi^rsc 
of  his  argument,  and  we  cannot  but  feel  these  difiiqulties.  I  con- 
fess, it  seems  to  me  to  be  a  monstrous  proposition  , that  a  per^n, 
who  has  not  the  authority  ^ven  him  by  his  right  to  lease,  may 
.impose  these  terms  in  pneration  of  the  re versipn,  which  ^e  jsfr 
trepaely  inconvenient,  and  very  injurious  to  ^he  interest  of  the  re- 
versioner. Let  us  next  look  to  tlie  other  pa?ts  of  the  settlement. 
With  respect  to  a  great  part  of  the  estate,  the  po.^yer  of  re.-entry^s 
prescribed  in  a  different  form  from  that  before  iis.  I  do  not  knqw 
that  this  weigbs  much.  Am  I  not  to  understand,  ,in  the  .other 
parts  of  the  deed,  that  when  lady  Vernon  fixed  the  right  of  re-ei^tiy 
for  28  days  after  the  rent  became  due,  and  When  she  gave  ^{le 
lessee  no  aay  after  the  rent  became  due,  she  meant  that  the  r^nt 
should  be  paid  at  the  time  fixed?  In  one  ca^e  s|ie  gives  2&^ajs, 
and  in  the  other,  no  day  is  given.  One  word  more  as  to  the  powjer 
immediatelv  under  consideration.  The  lease  pf  ^e  mines,. &c., 
,anc(,  indeed,  of  the  manorial  lands,  must  be  in  possession,  and  i^ot 
.in  reversion :  the  lease  under  the  power  before  ^s  may  be  in  pos- 
session or  in  reversion.  Now  I  beg  the  partic}i][ar  attention  j)f 
the  court  to  the  distinction  here :  hpw  could  the  sufficiency  or 
insufficiency  of  distress  exist  on  a  lease  in  reversipn  ?  What  (}is- 
tress  can  be  made  on  a  tenant,  who  is  not  in  possession,  and  I^ 
no  right  to  possession  for  20  years  to  come;  and  can  it  be  ima- 
gined, that  it  was  the  intention  of  the  donor  of  this  power  to  lease, 
to  give  another  po^er,  adding  to  it  the  terpas,  **  you  shall  not  enter 
if  there  is  a  sumcient  .distress,"  when  there  can  be  no  distress? 
Perhaps  it  may  be  said,  that  the  right  of  re-entry  is  given  when 
the  lessee  is  not  in  possession :  it  is  so,  but  the  lessor  has  a  rig^t, 
in  consequence  of  the  non-payment  of  rent,  to  re-enter  when  t)ie 
lessee  comes  into  possession.  The  distress,  as  applied  to  this 
lease,  is  perfect  nonsense,  and  I  think  it  must  show,  that  if  tjie 
parties  knew  what  they  were  writing,  thqy  could  not  intend  to 
insert  the  qualification  of  the  want  of  sufficient  distress  in  a  lease  in 
reversion :  if  the  donor  had  said  so  in  the  po^er,  it  might  have 
been  inserted  in  the  lease.  Here,  it  is  said  to  be  a  reasonable 
construction  of  the  power  to  lease,  that  a  man  should  not  put  an 
end  to  it,  unless  it  be  in  the  case  of  no  sufficient  distress.  It  seems 
to  me,  that  to  apply  that  qualification  of  want  of  sufficient  distri^ss 
to  such  a  case  as  this,  is  to  break  in  very  much  upon  any  intention 
of  the  parties,  of  which  I  can  form  any  idea.  In  this  particular 
case,  the  lease  was  in  possession,  but  that  does  not  at  all  alter 
the  construction  of  the  power  as  to  leases  in  reversion.  I  throw  this 
,out,  as  a  circumstance,  amongst  others,  which  guides  us  to  the 
intent  of  the  parties,  and  shows  it  to  be  impossible,  that  the  set- 
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tlor  could  have  relied  qn  the  power  of  distress  as  a  remedy  for 
securing  the  rent,  or,  on  s^ny  other  xemedy,  except  the  power  of 
re-entry,  during  such  time  as  the  estate  continues  in  reveraon. 
In  the  way  in  .which  it  is  proposed  to  apply  this  power,  the  pax- 
ties  are  supposed  to  .hav^e  intended  to  enlarge  the  right  pf  the  les- 
see. All  must  allow,  .that  a  right  of  re-entry  was  intended,  if  ,tl^e 
rent  was  not  paid,  .but  jif  there  be  .a.^ufficient*  distress,  then  the 
right  of  re-entry  may  be  prevented  during  the  Mi:hQ]e  residue  pf 
the  term;  so  that  tfee  tenant  forjife.who  ,has  received  the  fine, 
priemium,  or  foregift  of  J8000/.  (by  way  .of . example,)  is  to  have 
the  benefit  against  the  jeve^rsioner,  to  the  md  of  the  terpa,  beqause 
the  judges  of  the.l^d  have  said,  that  .this  qhviBe  should  be  ins^rt^d 
OS. a. reasonable  dause,  whiqh  is  directly,  ,as  ,\t  sterns  to  me,  ^n 
contradiction. of  the  intention  of  the  , settlor  ,pf  ,the  estate,  because 
it  would  prevent; a  re-entry,  which  beyopd  all  doubt  was  .intended 
to  operate  at  sometime,  if  the  rent  was  unpaid.  Under  tjiese 
circumstances,  it  dQe3  ^em  to  me,  that  the  settlor  could  not  have 
:ut^nded  that  aay  ^re-entry,  .except  a  re-entry  instanterj  qn  the 
non-payment  of  the .r^nt,  i$hould  ,be  sufficieut,,and  that  the  judg- 
ment of  the  court  belqwis  lerropeous.  With  respect  to  the  other 
JuesHon,  whether  the  prior. leases  were  properly  received  in  evi- 
ence,  I  shall  merely  refer  to  the  case  of  Baynham  v.  Gfuy's  MoS' 
,pUaly.2LRd  the  other  oases  quoted. by, my  .brother  Pabk  ;  they  are 
cases  with  .which  my  brother  Giuiham  and, myself  have  been, Long 
acQUfiinted :  they  .have  been,  acted  on  with  great  truth  and  justice ; 
ana  I  think  thev  have  settled,  that  the  former  leases  cannot  be 
.read,  to  show  what  was  the  intention  of  the  party.  With, respect 
to  Coxe  V.  Day,  I  cannot  h^lp  observing,  that  wnen.the  case  was 
made,  it  was  made  by  a  *very  great  judge,  Sir  Wil^am  Grant  ; 
and  I  observe  thai}!  Hotky  v.  Scott  was  considered  as  a  decision 
iby  which  we  were  to  abide,  it. is  very  singular,  that  that  learned 
Judge  should  send  the  case  with  the  same  particular  question. 
It  is  quite  clear,  that,  in  the  estimation  of  the  learned  person  who 
sat  on  that  Bench,  and  the  counsel,  there  .was  no  .decision  upon 
.the  subject;  and  the  Judges  of  the  Court  of  King's  Be^ch  all 
concurred  in  stepping  the  plaintiff's  counsel  in  his  reply,  and  in 
expressing  their  opinion,  that  that  lease  was  void,  as  not  being 
conformable  to  the  power ;  and  that  certainly  is,  according  to  my 
.knowledge,  the  last  case  upon  the  subject.  I,  therefore,  concur 
with  my  learned  brothers,  Mr.   Justice  Pabk,  and  Mr.   Justice 

.BUKBOUGH. 

Dallas,  C.  J.  This  case  has  been  repeatedly  argued  at  the  bar, 
and  most  ably  in  each  instance ;  and  the  subject  has  been  ex- 
hausted in  observation  and  authprity.  It  now  appears,  that,  not 
only  the  two  courts  differ  in  opinion,  but,  that  there  is  a  difference 
between  the  learned  judges  this  day  present  also;  and  the  ques- 
tion, whatever  the  result  may  be,  must,  therefore,  be  considered 
as  one  of  considerable  doubt  and  diflScul^.  The  principles,  which 
apply  to  cases  of  this  description,  are  not  in  dispute,  and  the  lead- 
ing rule  has  been  ahready  stated  in  the  course  of  tliis  day.  No  in- 
tent can  be  applied  agamst  that  which  is  p'i&Luly  expressed;  but, 
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if  there  be  a  doubt  upon  the  words,  the  construction  must  be  rea- 
sonable, and  according  to  the  intent  of  the  parties,  as  it  is  to  be 
collected  from  the  whole  instrument,  comparing  the  different  parts 
with  each  other ;  and,  I  say,  from  the  instrument,  because,  if  from 
this  a  clear  intent  can  be  collected,  a  court  is  not  at  liber^  to  go 
out  of  it,  or  engraft  upon  it  what  may  appear  to  itself  to  be  reason- 
able ;  for  this  would  be  not  to  construe,  but  to  make  a  deed  for  the 
party,  and  the  question  is,  not  what  the  power  ought  to  have  been, 
but  what  it  is.  The  power  in  question  relates  to  Teases  of  different 
descriptions,  to  leases  determinable  on  lives,  on  which  the  ancient 
rents  are  to  be  reserved,  and  leases  for  years,  at  the  best  or  most 
improved  rent.  The  former  were  to  contain  a  proviso  for  re-entry 
generally  for  non-payment  of  rent,  the  latter  were  to  contain  a  pro- 
viso for  re-entry,  twenty  eight  days  after  the  rent  should  be  in  ar- 
rear,  and  the  present  case  is  of  the  first  description.  It  is  objected,, 
that  the  clause  of  re-entry  varies  from  that  (greeted  by  the  powerr 
in  two  respects :  first,  by  making  the  right  of  re-entry  to  anse  not 
upon  the  non-pa3nattent  of  rent  generally,  but  fifteen  days  after  siith 
non-payment;  and,  secondly,  by  giving  it  only  in  case  there  shall 
be  ho  sufficient  distress  found  on  the  premises,  or  any  part  there- 
of. I  shall  examine  each  of  these  objections  separately.  And,  first, 
as  to  the  fifteen  days.  The  power  is  silent  in  this  respect,  direct- 
ing a  right  of  re-entry  on  non-payment  of  rent,  and  saying  nothing 
more.  It  has  not  been  contended,  that,  if  the  lease  had  followed 
the  power,  and  there  had  been  no  mention  of  time,  the  clause  for 
re-entry  would  have  been  uncertain  ;  or,  taking  it  to  be  sufficiently 
certain,  that  the  right  would  not  have  accrued  on  the  rent  becom- 
ing in  arrear ;  nor  has  it  been  argued,  that  such  would  not  have 
be^n  a  good  execution  of  the  power.  It  is  clear,  therefore  that  the 
words  added  produce  an  effect  different  from  that  which  would 
have  followed,  if  the  words  of  the  power  had  been  pursued  ;  and, 
that  the  effect  is  to  convert  a  present  into  a  fiiture  right.  In  the 
case,  therefore,  of  the  death  of  the  tenant  for  life,  the  right  of  the 
remainder-man  to  re-enter  for  non-payment  of  rent,  would  be  post- 
poned for  fifteen  days  beyond  the  time,  when  it  would  have  arisen, 
if  the  words  of  the  power  had  been  followed.  Coke  Littleton,  s. 
325,  has  been  this  day  referred  to  in  support  of  the  lease  ;  but  I 
understand  it  differently;  for  the  distinction  is  taken  between  a 
right  to  re-enter  generally  on  non-payment  of  rent,  and  a  right  to 
re-enter  after  a  specified  time,  which,  in  the  latter  case,  it  is  said, 
must  depend  on  the  time  specified  in  the  condition,  and  is,  there- 
fore, various,  being  matter  of  agreement  in  each  case  between  the 
parties  ;  thus,  excluding  the  notion,  that  there  is  such  a  thing  as 
reasonable  time  abstractedly  considered.  It  is  to  be  considered, 
then,  on  what  grounds  the  proviso  in  this  case  can  be  said  to  be  a 
due  execution  of  the  power  ;  and  the  first  ground  I  take  is  this :  it 
is  said,  that  as  the  power  directed  a  proviso  for  re-entry  on  non- 
payment of  rent  generally,  and  without  specification  as  to  tinae, 
it  must  be  intended,  that  a  reasonable  right  of  re-entiy  was  in- 
tended, and  that  the  time  ^ven  is  a  reasonable  time.  But  to  this 
1  cannot  agree ;  it  is  an  intendment  against  express  words,  and 
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words  of  clear  and  definite  meaning,  for  the  right  of  re-enlry  is  to 
accrue  on  non-payment  of  rent ;  and  the  time  when  a  right  is  to 
attach,  is  as  well  specified  by  the  occurrence  of  an  event,  as  if  time 
itself  were  expressly  mentioned,  and  here  the  event  is  specified ; 
namely,  the  non-payment  of  rent.  It  is,  however,  said,  that  the 
intention  of  the  party  is  to  be  considered  ;  and,  that  it  is  unrea- 
sonable to  suppose  that  be  could  have  meant  a  provision  of  such 
harshness,  as,  that  a  tenant  should  be  ejected,  the  ver^  moment  his 
rent  was  in  arrear :  but  the  intention  of  the  party  is  only  to  be 
considered,  as  it  is  to  be  collected  from  the  instrument  itself,  and 
on  the  instrument  so  considered,  I  can  entertain  no  doubt  what 
the  party  meant ;  because  he  has,  to  my  understanding,  made  use 
of  plain  and  sensible  words.  But,  supposing  it  to  be  a  provision 
of  harshness,  though  this  would  be  fair  to  urge,  if  the  words  of  the 
power  were  doubtful,  and  I  agree,  therefore,  it  is  fairly  urged  by 
those  who  so  consider  them,  yet,  if  the  words  be  .sufficiently  clear, 
we  are  not  at  liberty  to  enter  into  the  consideration  of  harshness,, 
and  still  less,  to  set  up  whatever  our  notion  of  harshness  may  be, 
to  justify  a  departure  from  the  power.  What  the  power  orders  to  be 
done  must  be  done  for  this  one  reason,  of  itself  sufficient,  that  it 
does  so  order.  It  is  next  urged,  that  looking  to  other  provisions. 
in  the  same  deed,  and  applying  them  to  the  question  of  intention,, 
the  power  must  be  taken  to  intend,  what  the  paity  executing  it  has 
in  effect  done ;  and,  when  twenty-eight  days  are  expressly  ordered, 
to  be  given  in  the  case  of  leases  for  years,  m  which  the  rent  would 
be  of  real  value,  can  it  be  supposed,  it  is  asked,  that  in  case  of  a 
rent  merely  nominal,  a  right  for  immediate  entry  would  be  inten- 
tionally prescribed?  Comparing,  therefore,  the  two  cases,  it  is- 
said,  the  proviso  was  intended  to  give  time  in  each  instance,  and 
that  the  reason  would  be  stronger  for  postponing  the  right  of  re- 
entry in  the  former,  and  making  it  immediate  in  the  latter  in- 
stance. But  here  again,  protesting  against  departing  from  plain 
words,  and  supposing  myself  at  libert^r  to  consider  what  the  in- 
tention was,  on  what  ground  am  I  to  infer,  that  it  was  intended 
to  give  fifteen  days  for  payment  of  rent  in  a  case  in  which  the 
power  says  nothing  of  the  kind,  because,  in  another  case,  and  of  a 
different  description,  time  is  given,  when,  it  said,  there  was  less 
reason  for  giving  it  ?  On  all  legitimate  grounds  of  construction  I 
feel  myself  bound  to  reason  differently.  If  the  party  distinguishes 
for  himself,  I  am  not  at  liberty  to  destroy  the  distinction :  nothing 
being  said  as  to  time  in  the  one  case,  and  time  being  given  in  an- 
other, proves  at  least  that  time  was  under  consideration ;  and  even 
if,  in  the  case  of  a  single  proviso,  a  reasonable  time  from  the  gene- 
rality of  the  power  could  be  implied,  I  should  say  that  emphati- 
cally, in  this  case,  it  cannot  be  implied,  because  the  second  provi- 
sion if  to  operate  at  afl,  throws  light  upon  the  first,  and  shows, 
that  when  time  was  intended  to  be  given  it  is  so  expressed.  Thus 
the  case  appears  to  me  on  principle;  but  Jones  v.  Verriey  has 
been  cited,  as  showing  that  where  the  power  directs  generally  a 
clause  for  re-entry  a  reasonable  time  may  be  implied,  although 
the  power  is  silent  in  this  respect.  All,  however,  that  case  proves, 
VOL.  V.  75  8d2 
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i&,  that  it  was  done  in  the  particular  instance  without  objection ; 
but,  what  the  decision  would  have  been,  if  the  objection  had  been 
made  then,  as  it  is  made  now,  we  can  only  conjecture  one  way  or 
the  other,  as  we  think  that  it  ought  now  to  succeed  or  fail.  It 
leaves  the  question,  therefore,  as  a  question  altogether  new,  this 
being  the  only  case  referred  to ;  and  on  principle  I  am  at  a  loss  to 
imderstand,  how  it  can  be  taken  as  universally  true,  that  when  a 
power  prescribes  a  proviso  for  reentry  on  non-payment  of  rent, 
but  is  silent  as  to  time,  the  power,  because  it  is  silent,  must  be 
taken  to  speak.  And  what  is  reasonable  time  ?  Is  it  to  be  treated 
as  matter  of  fact,  or  matter  of  law  ?  Is  it  for  the  jury,  in  the  first 
instance,  or  for  the  judge  ?  How  is  it  to  be  ascertained  what  time 
is  reasonable }  On  looking  throudi  the  reported  cases,  in  which  it 
occurs  as  matter  of  express  condition,  we  shall  find  it  different 
in  almost  every  different  case :  it  is  so  here ;  as  to  one  set  of  leases 
fifteen  days  are  given,  in  the  other  twenty-eight ;  shall  I  say  it  is 
reasonable  in  the  former,  and  unreasonable  m  the  latter,  or  what 
measure  am  I  to  take  ?  In  the  cases  in  the  books,  it  is  sometimes 
fifteen  days,  sometimes  twenty,  sometimes  forty-two,  sometimes 
sixty,  in  short,  mere  matter  of  convention,  and  therefore,  peculiar 
to  each.  Will  any  of  these  cases  furnish  the  rule,  if  not,  what 
other  cases  are  we  to  look  to,  or  where  is  the  line  to  be  drawn? 
These  are  difiiculties  which  press  forcibly  on  my  mind.  It  is 
said,  however,  that  the  party  to  execute  the  power  is  to  be  the 
judge  of  what  is  reasonable,  and  so  he  may  be  in  the  first  instance, 
if  directed  so  to  do,  but  if  otherwise,  I  should  scarcely  think  it 
ought  to  be  so  left.  But,  be  it  so,  the  difficulty  remains  the  same ; 
for,  on  a  question  arising  between  him  and  the  remainder-man 
who  is  to  decide  but  a  jury  or  the  court  .^  The  same  difficulty 
occurs  as  to  amount.  Is  it  to  apply  to  two  pounds,  five  pounds,  o: 
any,  and  if  so,  what  sum  ?  The  difficulty  in  drawing  a  line  as  to 
time  applies  also  to  rent.  These  are  objections,  to  which  I  can- 
not easily  find  an  answer.  On  the  other  hand,  the  line  seems 
plain  and  direct ;  when  parties  have  spoken  for  themselves,  let 
courts  abide  by  what  they  have  said :  but  when  words  are  clear,  to 
seek  in  a  doubtful  construction  for  an  uncertain  intent,  in  order  to 
get  rid  of  what  may  appear  harsh,  will  only  lead  to  litigation,  con- 
jecture, vexation,  ana  ruinous  expense ;  m  a  word,  to  all  which 
this  case  has  already  manifested,  and  will  more  fully  display,  be- 
fore it  shall  have  attained  its  close.  We  are  told,  however,  that  if 
this  objection  were  now  to  prevail,  it  would  invalidate  a  great 
number  of  leases  granted  under  powers  in  this  kingdom.  The 
fact  may  possibly  be  so,  and  this  consideration  demands  caution. 
I  wish,  therefore,  to  avoid  deciding  expressly  on  this  ground, 
whatever  may  be  my  view  of  the  subject,  as  there  is  another,  which, 
taken  singly,  is  decisive  to  found  the  opinion  which  I  form.  And 
this  brings  me  to  the  remaining  objection,  viz.  that  part  of  the 
power  which  relates  to  there  being  no  sufficient  distress  on  the 
premises.  And  here  again  the  ground  taken  is  only  an  extension 
of  the  fonner  ground:  it  is  a  wider  stride  of  the  same  excep- 
tionable sort.     All  the  former  observations  apply,  therefore,  with 
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increased  force,  and  I  shall  content  myself  with  refening  to  them. 
It  will  scarcely  be  said,  after  the  case,  to  which  we  have  been  re- 
ferred, Rees  y.  Kingy  in  which  there  was  such  a  proviso  in  the 
lease,  and  the  party  was  non-suited,  for  not  proving  that  he  haa 
searched  every  part  of  the  premises,  a  single  cottage  remaining  un« 
searched,  that  such  a  clause  is  of  indifferent  or  immaterial  opera- 
tion. On  what  ground  then  is  it  now  sought  to  be  justified  ?  First, 
it  is  said,  that  it  does  no  more  than  the  law  would  do  without  it, 
and,  that  therefore,  by  analogy,  it  is  reasonable  :  but  to  this  I  an- 
swer, then  leave  it  to  the  law ;  if,  by  law,  the  party  will  be  on  the 
same  footing,  in  effect,  without  these  words,  as  with  them,  why 
introduce  them  ?  It  is  said,  however,  that  a  clause  of  re-entry 
for  rent  in  arrear  is  considered  as  in  the  nature  of  a  mere  security 
for  rent ;  that,  supposing  entry  to  have  been  made,  still,  if  not  sub- 
mitted to,  an  ejectment  must  be  brought,  and  then,  that  by  the 
statute,  on  payment  of  the  arrears  of  rent,  and  all  the  costs,  the 
proceedings  would  be  staid,  and  thus  the  right  to  re-enter  be  des- 
troyed. To  this  it  is  added,  that,  by  the  same  statute,  the  land- 
lord must  prove,  that  there  was  no  sufficient  distress  on  the  pre- 
mises ;  so  that  the  law  itself  subjects  him  to  the  necessity  of 
searching  for  a  distress,  before  his  right  to  re-enter  can  avail.  And 
this  is  true,  applied  to  a  proceeding  under  the  statute,  and  if  a 
party  shall  elect  not  to  re-enter  imder  his  right,  but  shall  avail 
himself  of  the  statute,  in  obtaining  the  benefit,  he  must  take  upon 
himself  the  burthefn,  and  prove,  because  the  law  upon  which  he 
proceeds  says  he  must  prove,  that  there  was  not  a  sufficient  dis- 
tress. But  if  he  choose  to  stand  upon  his  stipulated  right,  and 
take  the  chance  of  all  the  difficulties  which  may  attend  demand 
and  re-entiy  at  common  law  as  applied  to  such  right,  he  is  not 
bound  to  distrain,  and  in  this  respect  he  may  choose  for  himself. 
On  the  other  hand,  the  tenant  may  get  rid  of  the  right  to  re-enter, 
by  paying  up  the  arrears  of  rent  with  costs,  but  he  may  not  do  this, 
or  he  may  not  be  able  to  do  it,  and  in  either  case,  the  landlord  suc- 
ceeds without  having  been  bound  to  search  for  a  distress,  and,  where 
he  stipulates  not  to  be  so  bound,  it  is  competent  to  him  so  to  do  : 
so  it  would  be  under  the  statute  in  the  case  of  a  valid  lease,  but, 
here,  the  question  is  upon  the  validity  of  the  lease  itself,  which  de- 
pends on  a  due  execution  of  the  power  ;  though,  I  admit,  the  argu- 
ment is  only  urged  to  show,  from  a  supposed  analogy,  that  the  pro- 
viso in  question  is  not  inconsistent  with  a  due  creation  of  the  power. 
But  this  doctrine  was  equally  resorted  to  in  the  case  of  Coxe  v. 
Day.  It  was  said,  "  inasmuch  as  the  tenant  coming  in  and  paying 
the  arrears  and  costs  would  be  relieved,  such  a  clause  is  now  be- 
come merely  a  clause  in  terrorem.^^  But  lord  Ejllenborough,  inter- 
rupting the  counsel,  observed,  "  surely  the  direct  power  of  re-en- 
try is  more  beneficial  to  the  landlord,  and  the  very  statute  itself 
shows  the  difference."  The  case  of  Hotley  v.  ScoU  has  however 
been  referred  to,  as  an  authority  in  favour  of  this  part  of  the  case, 
and  obscurely  as  we  have  it  reported,  and  the  particular  point  not 
being  at  all  adverted  to  in  the  decision,  still  as  the  decision  must 
have  been  different,  if  the  objection  now  made  had  been  deemed  a 
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valid  objection,  I  think  it  in  fairness  maybe  taken  to  be  so :  as  far 
as  we  can  trace  what  it  was,  it  was  a  decision  in  favour  of  a  power 
similar  to  the  present.  But  giving  all  the  weight  that  can  belong 
to  this  case  in  point  of  authority,  still,  as  a  single  case  and  a  case 
so  imperfectly  reported,  and  so  militating,  as  it  seems  to  me,  (and 
I  speak  it  with  deference,)  with  first  principles,  I  should  not  feel 
disposed  to  subscribe  to  it,  if  it  were  not  opposed  by  any  other  de- 
cision, but  which  I  conceive  it  to  be  by  Coxe  v.  Day,  on  which  so 
much  has  been  already  observed,  that  I  shall  not  feel  it  necessary 
to  dwell  long  on  it.  It  is  in  point,  unless  the  present  case  can  be 
distinguished  from  it  on  the  grounds  on  which  a  distinction  has 
been  endeavoured  to  be  raised  :  I  shall  therefore  examine  whether 
these  grounds  are  sufficient  so  to  distinguish  it.  And,  first,  it  is 
said,  that  in  the  case  of  Coxe  v.  Day,  the  court  had  only  to  con- 
strue a  power  prescribing  a  right  of  re-entry  as  applicable  to  a  par- 
ticular lease ;  but,  that,  m  this  case,  it  is  a  question  of  intention  to 
be  determined  on  a  comparison  of  distinct  provisions,  and,  that, 
from  such  comparison,  the  conclusion  results,  that  the  power  must 
have  intended  the  proviso  in  question  to  be  such  as  it  is  found  m 
the  lease.  I  will  not  repeat  what  I  have  already  said  in  this  respect: 
I  deny  that  there  is  any  ambiguity,  or  any  generality  to  give  dis- 
cretion or  call  for  implication,  or  intendment,  and  even  comparing 
the  separate  provision  with  a  view  to  get  at  intention,  if  intention 
were  doubtful  on  the  precise  words,  the  reasons  become  stronger 
in  my  view  of  them,  against  adding  the  words  in  question.  The 
next  ground  resorted  to  is  the  ground  of  the  former  leases,  which, 
it  is  contended,  are  admissible  evidence,  and  which  leases  contain 
a  proviso  precisely  similar  to  the  present,  as  applied  to  the  pro- 

fjerty  in  question.  It  seems  scarcely  necessaiy  to  say,  for  it  fol- 
ows  as  a  consequence  from  all  I  have  hitherto  observed,  that,  in 
my  opinion,  these  leases  are  not  admissible  where  no  uncertainty 
results  from  generality,  and  where  nothing  is  left  deficient  in  point 
of  expression.  Where  there  is  no  reference  to  any  matter  dehors 
the  instrument  itself,  recourse  cannot  be  had  to  foreign  matter ; 
and  I  think  no  uncertainty  or  ambiguity  belongs  to  the  instrument 
in  question,  nor  are  there  any  words  of  reference  to  connect  it  with 
any  other  whatever  in  this  respect.  But  not  so  in  other  respects ; 
for,  as  to  the  rent,  when  former  leases  are  intended  to  govern, 
they  are  expressly  referred  to,  and  it  is  said  "  the  ancient  rent," 
that  is,  the  rent  now  reserved  by  subsisting  leases  shall  be  the  rent 
under  this  present  power.  So,  as  to  the  power  given  to  let  leases 
of  mines ;  they  are  directed  to  have  the  proper  and  usual  cove- 
nants, such  as  are  usually  inserted  in  similar  leases ;  but,  as  to  the 
proviso  for  re-entry  on  non-payment  of  rent,  there  is  no  reference 
to  any  other  lease,  nor  any  words  making  it  necessary  to  refer  to 
any  matter,  extrinsic  to  the  instrument.  But,  for  the  purpose  of 
argument,  take  the  leases  as  admitted,  how  do  they  remove  the 
difficulty?  Because  in  former  leases  not  referred  to,  or  even 
pointed  at,  there  is  a  provision  of  a  particular  description,  show- 
ing, that  when  a  right  of  re-entry  was  intended  to  be  subjected  to 
the  want  of  a  sufficient  distress,  it  is  so  expressed  ;  does  it  follow.. 
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that  in  a  subsequent  lease  the  same  thing  is,  therefore,  to  be  im- 
plied when  not  expressed  ?  Even  supposing  the  former'  leases  to 
have  been  made  under  a  similar  power,  still,  it  would  only  shift 
the  question  from  this  lease  to  those,  or,  taking  it  that  the  parties, 
by  acquiescing  in  such  leases,  have  put  by  their  own  words,  it  will 
only  fell  within  the  rule,  that  what  is  matter  of  legal  construction 
cannot  receive  a  different  construction  from  the  conduct  of  the 
parties  concerned.  The  leases,  if  let  in,  would  with  me  leave  the 
difficulty  where  it  was,  proceeding  on  what  I  deem  grounds  of 
legitimate  reasoning ;  but  it  is  enough  to  say,  that  for  the  reasons 
already  given,  I  hold  them  to  be  inadmissible.  Even  if,  looking 
out  of  the  instrument,  I  should  conjecture  that  the  maker  of  the 
power  did  so  intend,  and  would  have  so  said,  if  his  attention  had 
been  drawn  to  the  subject,  it  would  not  be  a  conjecture  on  which 
I  should  feel  myself  at  liberty  to  act ;  biit  to  this  case,  as  to  many 
that  have  gone  before,  and  many  that  in  all  probability  will  follow, 
the  important  principle  must  be  applied,  that  the  intent  is  to  be  the 
rule  of  construction,  if  the  words  will  bear  it  out ;  but  if  the  force 
of  the  words  be  such,  that  the  intent  cannot  be  compUed  with,  the 
rule  of  law  must  take  place,  and  the  words  prevail.  A  single  ob- 
servation on  the  case  of  Coxe  v.  Day,  I  admit  it  must  be  taken, 
that,  in  the  opinion  of  the  court  below,  that  case  and  the  present 
are  dissimilar ;  but,  as  I  cannot  distinguish  them  on  the  grounds 
on  which  the  decision  proceeded  there,  or  the  argument  has  been 
rested  here,  the  distinction,  to  my  judgment,  fails  altogether;  and 
Coxe  V.  Day  itself,  being  considered  by  me  as  properly  decided, 
becomes  with  me  an  authority  in  point.  On  the  only  remaining 
ground,  the  general  clause  for  re-entry  in  the  concluding  part  of 
the  lease,  having  delivered  my  opinion  so  fully  on  the  other  points, 
and  deeming  this  less  material,  and  more  particularly  so,  as  no  re 
liance  has  been  put  upon  it,  in  the  course  of  the  several  opinions 
delivered  this  day,  I  shall  content  myself  with  referring  to  what 
has  already  been  said.  The  result  is,  that  the  judgment  of  the 
Court  of  King's  Bench  must  be  reversed. 


GORTON   and   Another,   Executors,  v.  DYSON   and   Another, 
Executors. — p.  219. 

Where  the  Defendants,  having  had  notice  to  produce  the  probate  of  the  will  of  their' 
testator,  refused  to  produce  the  same,  held,  that  an  instrument,  produced  by  the 
officer  of  the  ecclesiastical  court,  purporting  to  be  the  will  of  toe  Defendant's  testa- 
tor, and  endorsed  by  the  officer,  as  being  the  instrument  whereof  probate  had  been 
granted  to  the  Defendants,  and,  that  they  had  sworn  to  the  value  of  the  effects, 
was  admissible  in  evidence  in  an  action  against  the  Defendants  for  money  had 
and  received  by  their  testator  in  his  life-time.  The  Court  entertained  the  argu- 
ment, notwithstanding  there  had  been  an  injunction  in  the  Court  of  Exchequer 
against  further  proceeding  in  this  court. 

The  plaintiffs  were  the  executors  of  Mary  Sandford,  deceased, 
the  defendants  were  the  executors  of  James  Holland,  deceased, 
who  was  executor  of  Frances  Holland,  deceased. 
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This  was  an  action  for  money  had  and  received  by  James 
Holland/ in  his  life-time,  to  the  use  of  Mary  Sandford^  in  her 
life-time.  The  defendants  pleaded  first,  the  general  issue;  se- 
condly, rum  assumpsit  infra  sex  annos ;  and,  lastly,  a  plea  of 
set-off.  The  plaintiffs  took  issue  on  these  pleas.  At  the  trial 
at  the  Middlesex  sittings  after  Hilary  term,  1819,  before  Dallas, 
C.  J.,  it  appeared,  that  Frances  Holland  had  bequeathed  1200/. 
to  Mary  Sandford,  and  that  James  Holland  had  made  his  will,  and 
therein  acknowledged,  that  he  had  received  this  sum  of  1200/.  for 
the  use  of  Mary  Sandford.  Notice  was  given  to  the  defendants 
to  produce  the  probate,  but  no  evidence  was  given  to  prove  that 
the  probate  was  in  the  possession  of  the  defendants :  the  probate 
was  not  produced.  An  officer  of  the  spiritual  court  of  Chester 
produced  a  document,  purporting  to  be  the  original  will  of  Jame9 
Holland,  and  bearing  the  seal  of  the  ecclesiastical  court  of  Chester ; 
by  which  will,  after  bequeathing  an  annuity  to  his  sister  Mary 
Sandford,  the  testator  declared  ^'  that  the  annuity  so  given  her  was 
''  to  be  in  full  discharge,  and  she  was  to  accept  the  same,  in  full 
"  satisfaction  and  extin^ishment  of  a  certain  debt  or  sum  of  1200/., 
"in  which  he  stood  mdebted  to  her,  as  and  for  a  legacy,  tbere- 
"tofore  bequeathed  to  her  by  the  testator's  late  aunt  Frances 
"  Holland,  and  for  which  the  legatee  was  to  execute  a  good  and 
"  valid  release  to  the  testator's  other  executors  accordingly,  as 
"  soon  as  might  be  after  his  decease ;"  and  the  plaintiff  reued  on 
this,  as  an  acknowledgment  by  the  defendant's  testator,  that  he  had 
received  this  money  to  the  use  of  the  plaintiff's  testatrix.  Hullocky 
Serjt.,  for  the  defendants,  made  two  objections;  first,  that  the  will 
ought  to  have  been  proved  by  one  of  the  subscribing  witnesses, 
and  that,  the  probate  not  being  produced,  the  next  best  evidence 
was  the  act  of  the  spiritual  court,  which  was  not  produced ;  se- 
condly, that  this  was,  in  effect,  an  action  for  a  legacy,  for  which, 
according  to  Deeks  v.  Strutt^  5  T.  R.  690,  an  action  at  law  would 
not  lie,  and,  more  particularly,  an  action  for  monev  had  and  re- 
ceived. Dallas,  C.  J.,  held,  that  the  will,  as  produced,  was  ad- 
missible as  secondary  evidence,  because  the  probate,  which  was 
the  best  evidence,  was  not  produced  by  the  defendants ;  and,  se- 
condly, that  the  sum  in  question  was  money  had  and  received  in 
the  hands  of  the  testator.  His  lordship,  however  saved  both  points. 
Verdict  for  the  plaintiff,  damages  1200/. 

Hullocky  Serjt.,  accordingly,  on  a  former  day,  had  obtained  a  rule 
msi  to  set  aside  the  verdict,  and  enter  a  nonsuit  on  the  first  point  only. 

LenSy  Serjt,  hesitated  to  show  cause  against  the  rule,  on  the 
ground,  that  the  defendant  had  obtained  an  injunction  in  the  ex- 
chequer against  further  proceedings  in  this  court,  and  that  his 
client  was  apprehensive,  that  the  rule  in  that  court  was  different 
from  the  rule  in  the  Court  of  Chancery,  (where  the  effect  of  the 
injunction  only  is,  to  restrain  execution  in  an  action  already  com- 
menced, but  not  to  prohibit  the  plaintiff  from  proceeding  to  judg- 
ment ;)  and,  that  he  should  incur  a  contempt  of  the  Court  of  Ex- 
chequer in  discussing  the  rule  The  court,  however,  considerii^g 
this  apprehension  as  unfounded,  and  entertaining  the  argument^ 
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Lens  relied  on  the  will,  which,  as  it  appeared  by  a  fac-simile  copy 
now  produced  in  court,  bore  on  it  an  endorsement,  made  by  the 
officer  of  the  ecclesiastical  court,  purporting,  that  probate  had 
been  granted  to  the  defendants  upon  that  instrument,  as  the  will 
of  James  Holland,  and,  that  the  defendants  had  made  oath  of  the 
value  of  the  effects  accordingly. 

Dallas,  C.  J.  The  ground,  on  which  I  admitted  this  instrument 
at  the  time  of  the  trial,  was,  that  it  was  secondary  evidence,  the 
probate  being  the'best ;  and,  not  bbdin^  myself  to  decide  whether 
it  would  be  good  as  original  evidence,  I  thought  that,  under  the 
circumstances,  it  ought  to  be  received. 

Richardson,  J4  If  the  defendants  have  acted  on  this  as  being 
the  instrument  whereof  they  have  obtained  probate,  as  of  the  will 
of  the  testator  whom  they  represent,  is  not  this  instrument  evi- 
dence to  show,  that  this  paper,  of  which  it  is  stated  that  they  have 
obtained  probate,  was  the  writing  of  the  testator,  and  it  is  not  proof 
of  that  fact,  as  against  them  ? 

Hulhcky  Serjt.,  admitted,  that,  if  the  document  now  produced 
was  to  be  taken  as  proof,  that  the  defendants  had  treated  this 
paper  as  the  will  of  the  testator,  he  could  not  argue  that  this  will 
would  not  be  evidence  against  them  ;  but  there  was  no  proof  of  the 
identity  of  the  testator,  or,  that  the  defendants  are  the  same  Dy- 
son and  Elliott  who  took  out  probate.  But  the  court  intimating 
their  collective  opinion,  that  the  instrument  was  properly  given  in 
evidence. 

The  rule  was  discharged. 


TROTMAN  V.  HOLDER.— p.  222. 

Where  one  oF  several  issues  is  found  for  the  defendant,  he  is  not  entitled  to  his  costs  on 
that  issue,  though,  in  consequence  of  the  plaintiflPs  withdrawing  his  record  at  the  assizes, 
for  the  purpose  of  an  amendment,  and  re-entering  it,  the  defendant's  witnesses  were 
obliged  to  wait  several  days  longer  than  thejr  would  have  otherwise  have  done. 

Trespass,  qtuire  clausumf regit.  Pleas,  first,  general  issue,  and 
issue  thereon  ;  second,  right  of  way ;  third,  liherum  tenementum. 
The  replication  traversed  the  second  and  third  pleas,  and  new  as- 
signed. Issue  was  taken  on  the  right  of  way,  on  liberum  tenemen* 
tuniy  and  on  the  new  assignment.  The  cause  was  entered  the  first 
on  the  paper  at  the  Gloucester  Spring  assizes  in  1818,  but  the 
plaintiff^  having  discovered  an  error  in  the  name  of  the  parish, 
withdrew  his  record,  obtained  leave  to  amend,  and  then  re-entered 
his  record,  by  which  means  his  cause  stood  the  twenty-third  in  the 
cause-paper.  The  cause  was  finally  referred  to  a  barrister  who 
made  his  award  in  respect  of  the  several  issues,  as  follows :  first, 
the  general  issue,  without  any  damages,  for  the  plaintiff;  second, 
the  right  of  way,  for  the  defendant ;  third,  the  issue  taken  on  the 
plea  of  liberum  tenementuniy  without  any  damages,  for  the  plaintiff; 
fourth,  the  issue  taken  on  the  new  assignment,  with  Is,  damages, 
for  the  plaintiff. 
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Lens^  Serjt.,  on  a  former  day,  had  obtained  a  rule  nwi  for  the 
prothonotary  to  tax  the  plaintifif  the  full  costs  of  his  cause,  with 
the  deduction  of  the  costs  on  the  issue  found  for  the  defendant, 
by  not  allowing  to  the  plaintiff  any  costs  on  that  issue. 

Vaughan^  Serjt.,  now  showed  cause  against  the  rule,  and  con- 
tended, that  the  defendant  was  entitled  to  his  costs,  at  least  on 
the  issue  which  had  been  awarded  in  his  favour.  He  argued, 
that  it  would  be  a  great  injustice  to  make  the  defendant  bear  the 
costs  of  the  whole,  after  he  had  succeeded  in  the  most  material 
point  of  the  cause ;  and,  especially,  in  this  case,  where,  in  con- 
sequence of  the  amendment  which  had  been  allowed,  a  large 
body  of  the  defendant's  witnesses  became  wholly  unnecessary. 
Another  consequence,  too,  of  that  amendment,  was,  that  the  de- 
fendant's witnesses,  instead  of  being  discharged  on  the  first  day 
of  the  assizes,  were  obliged  to  wait  six  or  seven  days,  the  cause 
having  been  removed  from  the  top  of  the  list  almost  to  the  end 
of  it.     He  then  cited  Gregory  v.  Ormerody  ante,  IV.,  98. 

LenSy  In  support  of  his  rule,  cited  Martin  v.  Vallance^  1  East, 
350,  as  directly  in  point,  Asser  v.  Finch^  2  Lev.  234,  and  Beale  v. 
Moory  Str.  1168. 

The  court  asked  if  there  were  any  case,  were  one  of  many  is- 
sues was  found  for  the  defendant,  in  which  the  plaintiff  was  obUged 
to  pay  the  costs  on  that  issue  to  the  defendant,  and  they  cited 
Postan  V.  Slanwayj  5  East,  261,  to  the  contrary.  The  prothono- 
tary  said,  that  this  was  never  done,  except  in  actions  of  replevin, 
where  both  parties  are  actors ;  that  formerly,  in  this  court,  the 
plaintiff,  if  he  succeeded  on  one  issue,  had  costs  on  all ;  now,  he 
only  had  the  costs  of  those  issues  on  which  he  succeeded  ;  but  the 
defendant  did  not  receive  the  costs  of  those  issues,  on  which  the 
plaintiff  failed,  unless  he  failed  altogether. 

The  court  considered  themselvesr  as  bound  by  authorities  acqui- 
esced in  so  long,  and  made  the 

Rule  absolute. 


DALBY  V.  HIRST.— p.  224. 

An  usage  for  the  landlord  to  pay  a  sum  in  compensation  to  the  off.going  tenant, 
for  labour  and  expense  bestowed  by  him  in  tilling,  fallowing,  and  manuring 
arable  and  meadow  land,  according  to  the  course  of  good  husbandry,  the  ad- 
vantage of  which  labour  and  expense  the  tenant  could  not  otherwise  reap,  is 
a  reasonable  ussge.  And  such  practice,  being  a  mere  usage  of  the  neighbour- 
hood, is  nut  to  be  considered  as  a  custom,  strictly  speaking,  and  need  not  be  im- 
memorial. 

The  declaration  averred,  that  the  plaintiffhad  sowed  divers,  to  wit,  20  acres  of  land  with 
wheat  and  clover :  Held,  that  this  was,  in  substance,  an  averment,  that  the  land  was 
arable. 

The  declaration   also  averred  the  manuring  of  10  acres  of  meadow  land:  Held, 
that  this   was^  in   substance,  an  averment,  that  part  of  the  land  was  meadow 
land. 
Assumpsit.     The  declaration  stated,  that  on  the  2d  of  May, 

1800,  the  plaintiff  became  tenant  to  Samuel  Elam  of  a  farm,  coo- 
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taining  40  acres,  in  the  parish  of  Bradford,  in  the  county  of  York, 
the  reversion  of  the  said  farm  being  in  S.  E.,  and  so  continued 
till  the  1st  of  January,  1807,  when  the  reversion  became  vested  in 
Joseph  Hirst  by  assignment,  whose  tenant  plaintiff  then  became, 
and  so  continued  till  the  1st  of  December,  1816,  when  J.  H.  died, 
and  the  reversion  vested  in  the  defendant,  then  being  the  son  of 
J.  H.  and,  that  the  plaintiff  became  tenant  of  the  farm  to  the  de- 
fendant. That,  according  to  the  due  course  of  husbandry  used 
and  approved  of  in  the  country  where  the  premises  lay,  the  tenant 
of  every  farm  containing  arable  and  meadow  lands,  net  being  re- 
stricted from  so  doing  by  any  special  agreement,  had  been  accus- 
tomed, from  time  to  time  during  his  tenacy,  to  bestow  his  work, 
labour,  care,  diligence,  and  expense  in  and  about  the  manuring, 
tilling,  fallowing,  and  sowing,  that  is  to  say,  with  corn,  clover, 
and  seeds,  all  such  lands  of  his  farm  as,  in  the  due  course  of  hus- 
bandry used  and  approved  of,  required  to  be  manured,  tilled,  fal- 
lowed, and  sown  as  aforesaid ;  and  had  been  accustomed,  at  his 
own  expense,  to  find  and  provide  all  material  and  necessary  things 
used  and  applied  in  and  about  such  manuring,  tilling,  fallowing, 
and  sowing.  And,  in  case  the  tenant  of  such  farm  had  quitted 
the  same,  without  having  received  the  benefit  of  such  manuring, 
tilling,  fallowing,  and  sowing  as  aforesaid,  according  to  the  due 
course  of  husbandry,  in  respect  of  such  tenancy,  and  had  not  re- 
ceived, upon  his  entry  on  such  farm,  an  equivalent  benefit,  with- 
out paying  for  the  same,  the  landlord  of  such  farm  had,  during 
all  the  time  aforesaid,  been  accustomed,  unless  exempted  there- 
from by  any  special  agreement,  to  make  to  such  tenant  as  afore- 
said (he  having  used  and  cultivated  the  farm  according  to  the  due 
course  of  husbandry)  a  reasonable  compensation,  in  respect  of 
such  manuring,  tilling,  fallowing,  and  sowing  as  aforesaid,  of 
which  such  tenant,  at  the  time  he  so  quitted  such  farm,  had  not, 
according  to  the  due  course  of  husbandry,  in  respect  to  such  tenan- 
cy, received  the  benefit.  And  the  plaintiff  then  averred,  that  he 
continued  tenant  to  the  defendant  until  the  1st  of  May,  1818, 
when  the  plaintiff  delivered  up  the  possession  of  the  farm ;  that, 
during  his  tenancy,  the  plaintiff,  not  being  restricted  from  so  doing 
by  any  special  agreement,  did  bestow  his  work,  labour,  care, 
diligence,  and  expense  in  the  manuring,  tilling,  and  fallowing  divers, 
to  wit,  ten  acres  of  the  said  land,  and  in  sowing  with  clover  divers, 
to  wit,  ten  other  acres  of  the  said  land,  and  in  sowing  with 
seeds  divers,  to  wit,  ten  other  acres  of  the  said  land,  and  in  ma- 
nuring divers,  to  wit,  ten  acres  of  the  said  meadow  land  ;  the  said 
portions  of  land,  in  due  course  of  husbandry  there  used  and  ap- 
proved of,  requiring  respectively  to  be  so  manured,  tilled,  fallowed 
and  sown  as  aforesaid.  And  he  further  averred,  that  the 
plaintiff,  at  the  time  he  so  quitted  the  said  farm,  had  not  received 
the  benefit  of  such  manuring,  tilling,  fallowing,  and  sowing  made 
by  the  plaintiff,  according  to  the  due  course  of  husbandry,  in  re- 
spect of  his  tenancy.  And,  that  the  plaintiff,  upon  his  entering 
the  said  farm,  did  not  receive  any  equivalent  benefit,  and  that, 
daring  his  tenancy  thereof,  he  cultivated  the  same  according  to 
VOL.  V,  76  8E 
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the  course  of  good  husbandry;  of  all  which  premises  the  defendant 
had  notice,  and  thereupon  in  consideration  of  the  premises, 
the  defendant,  not  being  exempt  therefrom  by  any  special  agree- 
ment, undertook  to  make  the  plaintiff  a  compensation  in  respect  of 
such  manuring,  tilling,  fallowing,  and  sowing,  of  which  the  plain- 
tiff at  the  time  he  quitted  his  farm,  had  not,  according  to  the  due 
course  of  husbandry,  in  respect  of  his  tenancy,  received  the  bene- 
fit ;  that  a  reasonable  compensation  in  respect  of  such  manuring, 
&c.  amounting  to  200/.  the  defendant  became  liable  to  pay  the 
same.  Second  count,  quantum  meruit  for  manuring,  tilling,  fal- 
lowing, and  converting  five  acres  of  the  farm  into  grass  land ;  and 
for  manure  made  upon  the  land,  and  unspread  thereon,  at  the 
time  the  plaintiff  quitted  the  farm ;  and  for  sowing  twenty  acres 
of  land  with  wheat  and  clover,  (which  lands,  in  due  course  of  hus* 
bandry,  required  to  be  manured,  tilled,  and  fallowed,)  and  leav- 
ing the  wheat  and  clover  seeds  growing  thereon  for  the  benefit  of 
the  defendant.  Third  count,  that  the  plaintiff,  having  expended 
large  sums  of  money,  and  bestowed  labour  in  manuring,  tillmg, 
fallowing,  &c.,  and  being  also  possessed  of  lar^e  quantities  of  ma- 
nure on  the  farm,  the  defendant,  in  consideration  of  the  premises, 
and  that  the  plaintiff  would  give  up  the  farm  on  a  day  therein 
named,  and  the  benefit  of  his  work  and  labour,  and  would  leave 
the  manure  thereon,  promised  to  pay  the  plaintiff  so  much  money 
as  Edward  Wilby  and  George  Armitage  should  ascertain  and 
determine  to  be  a  due  and  proper  sum  of  money  for  the  same ;  that 
the  plaintiff  relinquished  the  premises,  and  the  benefit  of  his 
labour,  &c.  and  left  the  manure  thereon  for  the  defendant ;  and 
that  E.  W.  and  G.  A.  ascertained  and  determined  that  the  de- 
fendant should  pay  to  the  plaintiff  140/.  14^.  2</.  There  were  also 
counts  for  work  and  labour,  and  materials  found ;  for  crops  of 
corn,  turnips,  and  clover,  and  divers  fallows,  and  quantities  of 
tillage  and  quantities  of  manure,  goods  and  chattels  bargained 
and  sold  by  plaintiff  to  defendant,  and  the  money  counts;  the 
defendant  pleaded  the  general  issue,  and  paid  20/.  into  court 
upon  all  the  counts,  except  the  three  first.  At  the  trial  before 
Richards,  C.  B.,  at  the  York  spring  assizes,  1819,  several  witnesses, 
on  the  part  of  the  plaintiff,  spoke  to  the  existence  of  the  custom, 
and  agreed  in  all  material  points.  The  first  said,  "  The  custom 
is,  to  allow  the  off-going  tenant  for  what  tillage  he  has  left  on 
the  farm."  The  second,  "  The  custom  has  always  been,  that  two 
persons  have  been  chosen  to  value  over,  and  see  what  state  the  land 
was  in,  and  if  the  tenant  deserved  any  thing,  he  had  it.  These 
persons  have  valued  what  was  in  whole  tillage  and  in  half  til- 
lage ;  if  more  grass  was  laid  down  than  according  to  the  com- 
mon limits,  the  tenant  was  extra-paid  for  it ;  we  reckon  one-third 
grass  the  usual  quantity :  seeds  are  valued,  and  manure,  when 
mere  is  any."  A  third,  "  In  general,  there  is  no  allowance  for 
manure  laid  upon  the  meadow,  sometimes  there  is."  A  fourth, 
"  The  custom  is,  to  value  lime  and  improvements."  The  defen- 
dant's first  witness,  a  land  valuer,  said,  "  he  had  never  heard 
much  of  this  custom,  if  there  were  such  a  one."     The  second,  "  I 
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know  there  has  been  a  practice  in  the  neighbourhood  of  valuing, 
but  I  understand  it  was  always  by  agreement :  I  cannot  say  there 
is  no  such  custom  without  agreement."  A  third,  "I  suppose 
there  is  such  a  custom  on  the  east  side  of  Halifax."  The  valua- 
tion made  for  the  plaintiff  was  140/.  I4s.  2d.,  being  for  tillage, 
half  tillage,  wheat  sown,  seeds  and  grass  sown,  and  manure  left 
on  the  premises.  The  counsel  for  the  defendant  objected,  first, 
that  the  custom,  as  laid  in  the  declaration,  was  not  proved ;  se- 
condly, that  it  was  not  a  custom  in  point  of  law ;  that  it  was  not 
a  custom  from  time  immemorial ;  that  it  was  unreasonable ;  and 
that  no  evidence  whatever  had  been  given  of  the  custom  of  the 
country.  These  objections  were  over-ruled  by  the  Lord  Chief 
Baron,  who  observed,  that  this  was  not  to  be  treated  (strictly 
speaking)  as  a  custom,  but  as  an  usage  or  general  practice  of  the 
country  where  the  lands  lie,  and  that  he  thought  the  usage  not 
unreasonable.  In  summing  up,  he  said,  that  he  thought  the  usage 
and  claim,  as  laid  in  the  declaration,  had  been  fully  made  out,  and 
that  the  case  was  rather  strengthened,  than  not.  by  the  witnesses 
for  the  defendant.  The  jury  found  a  verdict  for  the  defendant, 
damages  122/.  15^. 

Cross y  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi  to  stay 
ihe  entry  of  the  judgment,  or  to  set  aside  the  verdict  and  have  a 
new  trial,  or  to  reduce  the  damages  to  the  particulars,  which  form 
the  subject  of  the  first  count  of  the  declaration. 

SuUocky  Serjt.,  now  showed  cause,  and  addressed  himself, 
first,  to  that  part  of  the  rule  which  went  in  arrest  of  judgment. 
It  had  been  objected  by  the  defendant,  when  he  obtained  his 
rule,  first,  that  the  first  count  of  the  dedaration  did  not  contain 
an  averment  that  the  farm  consisted  of  arable  and  meadow  land ; 
secondly,  that  the  count  did  not  aver  that  the  plaintiff  had  tilled 
all  lands  requiring  to  be  tilled,  but  only  some  of  them ;  and, 
therefore,  that  the  count  was  defective.  But  these  objections 
were  answered  by  the  count  itself;  and,  even  if  they  were  not, 
the  verdict  had  cured  the  defect,  if  any.  The  declaration,  after 
stating  the  manuring,  tillins,  and  fallowing,  according  to  the^due 
course  of  husbandry,  and  the  custom  of  the  country  where  the 
premises  lie,  contains  averments  falling,  precisely,  within  the 
terms  of  the  custom :  it  then  avers  the  sowinff  with  wheat  of  a 
certain  number  of  acres  of  the  lands,  and  those  lands,  when 
sown,  must  be  arable ;  wheat  can  only  be  sown  on  arable  land, 
therefore,  when  the  sowing  of  a  certain  number  of  acres  with 
wheat  is  averred,  ex  nece$9itat4  rei^  those  acres  are  averred  to  be 
arable  land.  The  count  then  proceeds,  ^^and  in  manuring  divers, 
to  wit,  ten  acres  of  the  said  meadow  land."  So  that  it  is  clear, 
from  the  count  itself,  that  the  farm  necessarily  did  contain  arable 
and  meadow  land.  It  is  next  objected,  that  it  is  not  averred, 
that  all  the  lands,  which  required  tillage,  were  tilled  and  manured ; 
but  the  count  speaks  of  '*  the  said  portions  of  land  in  due  course 
of  husbandry  there  used  and  approved  of,  requiring  respectively 
to  be  so  manured,  tilled,  fallowed,  and  sown  as  aforesaid.''  This 
objection,  also,  is,  therefore,  answered  by  the  count  itself;  and. 
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if  all  the  lands,  which  required  to  be  manured,  and  tilled,  were 
not  so  tilled,  that  should  have  been  given  in  evidence  by  the 
defendant,  and  no  such  evidence  was  given.  But,  even  if  this 
objection  to  the  count  were  well  founded,  there  is  this  further 
answer,  that  the  defect  is  now  cured ;  for,  where  there  is  any 
defect,  imperfection,  or  omission,  in  any  pleading,  whether  in 
substance  or  form,  which  would  have  been  a  fatal  ground  of 
objection  on  demurrer,  yet,  if  the  issue  joined  be  such  as  neces- 
sarily requires,  that,  on  the  trial,  the  facts,  so  defectively  or 
imperfectly  stated  or  omitted,  shall  be  proved ;  and,  if  it  cannot  be 
presumed,  that,  without  such  proof,  either  the  Judge  would  direct 
the  jury  to  give,  or  the  jury  would  have  given  the  verdict,  such 
defect,  imperfection,  or  omission,  is  cured  by  the  verdict  by  the 
common  law.  Spieres  v.  Parker,  1  T.  R.  145,  verba  Buller,  J. 
JRushton  V.  Aspinaly  Dougl.  683,  verba  Lord  Mansfield,  C.  J. 
Collins  V.  Gribbs,  2  Burr.  o99.  Skinner  v.  Grunton  and  OtherSy 
1  Saund.  228.  In  this  last  case,  the  defect  cured  by  the  verdict 
was  infinitely  stronger  than  that  urged  by  the  defendant  in 
this  case.(a^  The  next  objection  urged  by  the  defendant  is,  that, 
admitting  tne  count  to  be  right,  yet  the  custom  averred  in  that 
count  is  unreasonable  and  uncertain,  and,  therefore,  bad  in  point 
of  law.  If  the  defendant  means  that  the  custom  is  not  laid  as 
a  legal  custom,  the  plaintiiF  admits  that  it  is  not;  for,  this  is  a 
common  usage  in  the  neighbourhood,^  and  not  a  custom  immemo- 
rial from  the  time  of  Richard  the  Firsts  In  Legh  v..  Sewitt^  4 
East,  154,  Lord  Ellbnborough  sa^s,  <^  The  jury  have  found  a 
verdict  for  the  defendant,  under  an  impression,  that  the  words  in 
the  declaration,  ^according  to  the  cvstom  of  the  country j  required 
a  more  strict  and  specific  proof,  in  respect  of  the  relative  quan- 
tity of  land  allowed  to  be  annually  in  tillage,  than  I  think  they 
demanded.  The  words  are,  that  the  defendant  promised  ^  to  use 
and  occupy  the  premises  in  a  good  and  husbandlike  manner, 
according  to  the  custom  of  the  country  where  the  said  premises 
lie ;'  by  which  I  understand  the  parties  to  have  meant  no  more 
than  this,  that  the  tenant  should  conform  to  the  prevalent  usage 
of  the  country  where  the  lands  lie.  From  the  subject-matter  of 
the  contract,  it  is  evident  that  the  word  ^custom,'  as  here  used, 
cannot  mean  a  custom  in  the  strict  legal  signification  of  the  word, 
for,  that  must  be  taken  with  reference  to  some  defined  limit  or 
space,  which  is  essential  to  every  custom  properly  so  called.  Bat 
no  particular  place  is  here  assigned  to  it,  nor  is  it  capable  here, 
of  being  so  applied.  What  shall  be  considered  in  farming  as  a 
good  and  husbandlike  manner,  must  vary  exceedingly  according 
to  soil,  climate,  and  situation;  and,  therefore,  the  custom  of  the 
country,  with  reference  to  good  husbandry,  must  be  applied  to  the 
approved  habits  of  husbandry  in  the  neighbourhood,  under  cir- 

(«)  See  aU  the  oases,  relatiTe  to  defeots  oared  by  verdict,  coUeoted  in  Seijt. 
Williams's  note  to  SUmUl  v.  Stagg,  1  Saund.  228,  n.  I. 
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cumstances  of  the  like  nature."  The  words  of  the  other  judges 
are  equally  strong,  and  this  case  is  sufficient  to  defeat  the  objec- 
tion, that  the  custom  is  not  laid  as  a  custom  from  the  time  whereof, 
&c.  All  cases  for  mismanagement  are  determined  on  the  same 
ground  as  the  present,  viz.  the  mere  existing  usage  of  the  neigh- 
bourhood. It  is  then  said,  that  the  custom  is  unreasonable ;  but 
what  can  be  more  beneficial  both  to  landlord  and  tenant  ?  The 
tenant  is  induced  thereby,  to  till  the  land,  during  the  last  year 
of  his  tenure,  as  if  he  were  going  to  stay  on  the  farm,  and,  not 
to  till  that  part  of  the  farm  only,  which  would  give  him  his  way- 
going crop.  The  custom  is  then  more  especially  beneficial  to  the 
landlord.  If  the  tenant  mismanages  the  farm,  an  action  lies 
against  him,  and,  if  he  well  tills  the  land,  he  ought  to  be  reim- 
bursed for  the  labour,  which  he  has  expended  thereon,  and  that 
is  virtually  the  custom  upon  this  record.  Nor  is  this  case  new ; 
for  this  very  custom  has  received  the  sanction  of  the  Courts  in 
the  cases  of  Senior  v.  Armitage,  1  Holt,  197,  and  also  of  Cole- 
man V.  Harvey. {c^  In  Wiggleaworth  v.  Dallison^  Doug.  207, 
Lord  Mansfield,  C.  J.,  says,  "he  who  sows  ought  to  reap." 
The  custom  is  also  supported  by  Bevan  v.  Delahaye,  1  H.  Bl.  5. 
As  to  that  part  of  the  rule,  wblch  prays  for  a  new  trial,  there  is 
not  the  slightest  pretence  for  it,  for,  all  the  evidence  was  one 
way.  Then,  as  to  the  reduction  of  damages,  money  has  been  paid 
into  court ;  and,  if  it  was  not  paid  in  on  the  first  count,  it  was  the 
defendant's  own  laches.  The  charge  for  excess  of  meadow  land 
falls  within  the  first  count. 

Cro%s^  Serjt.,  in  support  of  the  rule,  having  read  the  evidence 
as  given  at  the  trial,  contended,  first,  that,  whether  taken  sepa- 
rately or  collectively,  it  did  not  establish  the  custom,  as  laid  in 
the  first  count  of-  the  declaration.  Then,  as  to  the  declaration 
itself,  the  defendant  is  there  stated  to  have  promised  in  consider- 
ation of  the  premises.  The  premises  contain  an  alleged  custom, 
and  the  allegation  is,  not;  that  he  undertook  to  pay  the  plaintifif 
according  to  the  custom,  but,  that,  in  consideration  of  the  custom 
he  undertook.  This  is  no  sufficient  consideration.  And,  here, 
a  distinction  must  be  made  between  a  custom  which  is  the  lex 
locij  and  binding,  and  an  usage,  which  is  not  binding  of  itself. 
Custom  creates  a  legal  title,  usage  is  only  evidence  of  title ;  and 
it  must  be  shown  that  the  party  knew  the  usage.  This  distinc- 
tion was  observed  in  Wigglesworth  v.  Dalliaon^  and  Legh  v. 
Hewitt :  the  former  was  a  case  of  custom,  the  latter  of  usage. 
In  the  present  case,  if  the  plaintiff  had  alleged  that  the  defend- 
ant undertook  to  act  according  to  a  certain  usage,  and  had 
then  proved  the  usage,  there  could  have  been  no  objection.  He 
does  not  allege  this,  but  merely,  that  in  consideration  that  other 
landlords  in  the  country  act  according  to  the  usage,  the  defend- 
ant promised  to  do  so  too ;  and  this  is  no  consideration  for  such 
a  promise.   Had  he  even  stated,  that  it  was  the  defendant's  duty 

(a)  Tried  at  Tork,  ooram  Boon,  J.,  1818. 
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to  do  so,  that  might  have  altered  the  case ;  bat  there  is  no  count 
containing  such  statement.  Next,  the  usage  itself,  if  established, 
is  bad.  It  would  go  to  an  enormous  length,  namely,  that  any 
tenant  (for  the  declaration  contains  no  limitation  of  the  word 
tenant),  whether  in  tail,  for  life,  or  years,  is  entitled  to  a  pecu- 
niary compensation  for  all  tillage,  of  which  he  has  not  received 
the  benefit ;  so  that  it  would  be  impossible  for  landlord  and  tenant 
to  part  without  a  dispute.  A  tenant  for  life  is  already  entitled 
to  emblements ;  but,  by  this  custom,  he  could  have  the  payment 
for  his  tillage  also.  In  this  case,  the  plaintiff  had  been  tenant 
eighteen  years,  during  which  time,  he  had  had  three  different 
landlords :  the  compensation  on  quitting  is  not  to  be  paid,  if  the 
tenant  receives  an  equivalent  on  entry ;  and  how  is  the  defendant, 
who  has  been  the  landlord  only  for  the  last  three  years,  to  inquire 
or  ascertain  what  equiyalent  the  tenant  received  eighteen  years 
ago  ?  [Per  Cur.  Whatever  is  sufficient  to  put  the  party  upon 
inquiry  is  equivalent  to  notice.]  This  usage  is  also  unreasonable 
and  uncertain.  Can  it  be  right,  that  a  tenant  for  life  or  in  tail 
(for  the  word  tenant  is  put  generally)  should  have  a  compensation 
tor  all  unexpended  manure,  when  he  is  also  entitled  to  emble- 
ments ?  Besides,  this  alleged  local  usage  is  not  founded  on  any 
local  fact ;  the  tenant  does  no  more  in  this  district,  nor  is  he 
otherwise  circumstanced  than  tenants  in  other  districts ;  and  yet 
the  landlords,  here,  are  required  to  do  more  than  other  landlords. 
Another  uncertain  allegation  is,  that  the  tenant  shall  have  a  com- 
pensation for  his  manure  whenever  he  quits.  According  to  this 
allegation,  he  is  entitled  to  the  compensation,  as  well  when  he 
runs  away,  after  committing  waste,  as  when  he  quits  on  the  ex- 
piration of  his  term.  In  order  to  render  the  custom  reasonable, 
it  ought  to  have  been  stated,  that  the  tenant  was  entitled,  on 
quitting  at  the  expiration  of  the  term.  [Per  Our.  It  is  sub- 
stantially so  alleged.]  There  is  no  precedent  of  a  successfal 
action  on  a  usage  such  as  this.  In  Senior  v.  Armitage  a  new 
trial  was  ordered,  but  the  plaintiff  never  went  down  a  second 
time.  [Per  Our.  The  objection  in  that  case  was  not  to  the 
custom,  but  to  the  evidence.]  The  declaration  is,  also,  ill,  be- 
cause it  does  not  allege,  that  the  tenant  quitted  at  the  expiration 
of  his  term.(a) 

Our.  adv.  vulL 
Dallas,  C.  J.,  now  delivered  the  judgment  of  the  court.    A 
motion  has  been  made  in  this  cause  for  a  new  trial ;  and  in  case 
the  court  should  be  of  opinion,  that  a  new  trial  ought  not  to  be 

f  ranted,  then  the  defendant  contends,  that  three  sums  ought  to  be 
educted  from  the  damages,  and  has  also  moved  in  arrest  of  judg- 
ment. The  action  is  of  assumpsit.  The  declaration  states,  that 
on  the  2d  May,  1800,  the  plaintiff  became  tenant  to  Samuel  Elam 
of  a  farm  containing  divers  acres  of  lands,  with  the  appurtenances, 
of  which  the  reversion  belonged  to  the  said  Samuel  Elam ;  that 

(a)  The  declaration  in  the  cue  of  Senhr  t.  Armitage  being  produced,  it  Ap- 
peared that  it  contained  an  ayerment,  that  the  plaintiff  quitted  at  the  lawAu 
determination  of  his  term. 
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the  plainriff  continued  such  tenant  till  the  reversion  came  to  and 
vested  in  Joseph  Hirst  by  assignment ;  that  tlie  plaintiff  then  be- 
came tenant  to  the  said  Joseph  Hirst,  and  so  continued  till  hi{> 
death,  vrhen  the  reversion  came  to  and  vested  in  the  defendant , 
and  then  plaintiff  became  his  tenant.  The  declaration  then  states, 
that  according  to  the  due  course  of  husbandry  used  and  approved 
of  in  the  country  where  the  premises  lie,  the  tenant  of  every  farm 
containing  arable  and  meadow  lands,  not  being  restricted  from  so 
doing  by  any  special  agreement,  hath  been  used  and  accustomed, 
from  time  to  time  during  his  tenancy,  to  bestow  his  work  and 
labor,  care,  diligence,  and  expense,  in  and  about  the  manuring,  till- 
ing, fallowing,  and  sowing,  (that  is  to  say,)  with  com,  clover,  and 
seeds,  all  such  lands  of  his  said  farm,  as,  in  the  due  course  of  hus- 
bandry, used  and  approved  of,  required  to  be  manured,  tilled,  fal- 
lowed, and  sown  as  aforesaid,  and  hath  been  used  and  accustom- 
ed, at  his  own  expense,  to  find  and  provide  all  materials  and  ne- 
cessary things  used  and  approved  in  and  about  such  manuring, 
tilling,  fallowing,  and  sowing  as  aforesaid ;  and,  in  case  the  tenant 
of  such  farms  has  quitted  uie  same  without  having  received  the 
benefit  of  such  manuring,  tilling,  fallowing,  and  sowing  as  afore- 
said, according  to  the  due  course  of  husbandry,  in  respect  of  such 
tenancy,  and  has  not  received  upon  his  entry  on  such  farm  an 
equivsJent  benefit,  without  paying  for  the  same,  the  landlord  of 
the  said  farm  has,  during  all  the  time  aforesaid,  been  used  and 
accustomed,  unless  exempted  therefrom  by  any  special  agreement, 
to  make  to  such  tenant  as  aforesaid,  he  havmg  cultivated  such 
farm  according  to  the  due  course  of  husbandry,  a  reasonable  com- 
pensation in  respect  of  such  manuring,  tilling,  fietllowing,  and  sow- 
ing as  aforesaid,  of  which  such  tenant,  at  the  time  he  quitted  the 
said  farm,  had  not,  according  to  the  due  course  of  husbandry  in 
respect  of  such  tenancy,  received  the  benefit.  The  plaintiff  then 
says,  he  continued  tenant  of  the  said  farm,  to  wit,  of  the  lands 
thereof,  to  the  2d  February,  1818,  and  of  the  buildings  to  the  1st 
of  May  in  the  said  last  year ;  on  such  days  respectively  he  quitted, 
and  delivered  possession ;  that,  during  such  tenancy,  viz.  on  the 
1st  February,  1815,  and  on  divers  other  days  and  times  between 
that  day  and  quitting  and  delivering  up,  not  being  restricted  by 
any  agreement,  he  did  bestow  his  work  and  labor,  care,  diligence, 
and  expense  in  and  about  the  manuring,  tilling,  and  fallowing, 
divers,  to  wit,  ten  acres  of  the  said  land,  and  in  tilling  and  sowing 
with  wheat  divers,  to  wit,  ten  acres  of  the  said  land,  and  in  sow- 
ing with  clover  divers,  to  wit,  ten  other  acres,  and  in  sowing  with 
seeds  divers,  to  wit,  ten  other  acres,  and  in  manuring  divers,  to 
wit,  ten  acres  of  said  meadow,  the  said  portions,  in  due  course  of 
husbandry  there  used  and  approved  of,  requiring  respectively  to 
be  so  manured,  tilled,  fallowed,  and  sown  as  aforesaid  ;  and  then 
avers,  that  he  had  not  received  any  equivalent  benefit,  and  that 
during  his  tenancy,  he  cultivated  the  same,  according  to  the  due 
course  of  husbandry,  of  which  the  defendant  had  notice.  And 
thereupon,  in  consideration  of  the  premises,  the  defendant,  not 
being  exempt  therefrom  by  any  special  agreement,  undertook  to 


608  Dalby  v.  Hirst.    E.  T.  1819.  [235 

make  him  such  reasonable  compensation  in  respect  of  such  ma- 
nuring, tilling,  fallowing,  and  sowing  as  aforesaid,  of  which  plain- 
tiff had  not,  in  due  course  of  husbandry,  received  the  benefit.  And 
plaintiff  avers,  that  he  had  not  received  such  benefit,  and  that  a 
reasonable  compensation  therefor,  amounted  to  a  large  sum  of 
money,  to  wit,  200/.,  of  which  defendant  had  notice.  There  are 
two  other  special  counts,  and,  also,  common  counts  in  the  declara- 
tion. The  general  issue  was  pleaded  to  this  declaration,  and  the 
plaintiff  has  obtained  a  verdict  of  122/.  15^.  The  case  was  tried 
before  the  Lord  Chief  Baron,  at  the  last  assizes  for  the  county  of 
York.  His  lordship  has  stated  the  evidence  in  his  report,  and  it 
appears  that  the  jury  were  well  warranted  in  finding  a  verdict  for 
the  plaintiff.  The  custom  or  usage  appears  to  have  been  satisfac- 
torily proved.  If  the  jury  had  deemed  it  to  be  unreasonable,  they 
ought  to  have  found  for  the  defendant.  We  are  satisfied  there  was 
no  good  ground  for  contending  before  the  jury,  that  the  custom, 
or  rather  uaage,  was  unreasonable.  It  affords  the  strongest  en- 
couragement to  good  husbandry  of  farms  ;  it  is  beneficial  to  land- 
lords and  tenants  also ;  the  land  of  the  former  receiving  a  lasting 
benefit  from  the  labor  and  expense  bestowed  by  the  tepant,  on  pay- 
ment of  a  reasonable  compensation ;  and  the  latter  being  thereby 
encouraged  to  pursue  a  good  course  of  husbandry,  by  the  assu- 
rance which  he  has,  that  if  his  continuance  on  the  farm  should  not 
enable  him  to  reap  the  full  benefit  of  what  he  has  done,  he  will 
have  a  right  to  call  on  his  landlord  for  proportionate  compensation. 
We  think  there  is  no  ground  whatever  for  disturbing  the  verdict, 
which  appears  to  have  been  to  the  satisfaction  of  the  Lord  Chief 
Baron,  otherwise  than  by  reducing  the  damages  to  100/.  55.,  by 
deducting  the  sum  of  22/.  lO^,,  including  therein  a  deduction  for 
grass-land,  which  the  plaintiff  did  not  enter  upon.  The  rule,  there- 
fore, must  be  absolute  to  that  extent,  and  discharged  as  to  the  new 
trial.  There  is  also  a  motion  in  arrest  of  judgment,  founded  on 
alleged  defects  in  the  first  count  of  the  declaration.  First,  it  is 
alleged,  that  the  count  must  aver  that  the  custom  or  usage  is  rea- 
sonable. We  think  the  custom  reasonable,  on  the  face  of  the  de- 
claration, for  the  causes  before  stated,  and  that  the  facts  and  cir- 
cumstances stated  in  the  declaration  form  a  good  consideration  for 
the  defendant's  promise.  Secondly,  It  has  been  contended  that 
the  custom  is  bad,  inasmuch  as  it  states,  that  the  tenant  of  every 
farm  containing  arable  and  meadow  lands,  is  entitled  to  this  com- 
pensation ;  and  it  is  urged,  that  this  may  apply  to  others  than 
mere  tenants  for  years,  and  that  it  is  uncertain.  We  think  that 
the  words  "  tenant  of  every  farm  containing  arable  and  meadow, 
land,  not  being  restricted  from  so  doing  by  any  agreement,"  ex- 
clude such  an  idea,  and  with  sufficient  certainty  show,  that  it  is 
applicable  only  to  tenants  of  farms  in  the  ordinary  sense,  and  that, 
according  to  the  common  acceptation  of  the  term,  it  applies  only 
to  persons  occupying  as  husbandry  tenants.  Thirdly,  it  has  been 
urged,  that  the  declaration  is  substantially  defective  in  this,  that 
the  custom  and  usage  is  "  for  every  tenant  of  every  farm  contain- 
ing arable  and  meadow  lands,"  &c.,  and  that  it  is  not  averred, tnat 
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the  plaintiff's  farm  contained  arable  land.     It  certainly  is  not  so 
averred  in  express  words,  but,  in  effect,  it  is  so  stated ;  for  the 

f)Iaintiff  by  his  declaration  claims  a  compensation  for  work  and 
abor,  care,  diligence,  and  expense  in  manuring,  tilling,  and  fal- 
lowing divers  acres  of  land,  in  tilling  and  sowing  other  lands  with 
wheat,  and  in  sowing  with  seeds  divers  other  acres,  parts  of  the 
farm  of  which  he  was  tenant.  There  is  then,  in  effect,  a  statement 
that  the  lands  were  arable  lands ;  and,  at  the  utmost,  it  is  only  a 
defective  or  inaccurate  statement  of  part  of  the  ground  or  title  of 
action.  On  this  motion  we  must  hold,  that  the  plaintiff  at  the  trial 
proved  that  these  lands  were  arable,  because,  without  doing  so,  he 
could  not  have  obtained  a  verdict.  In  the  case  cited  by  my  bro* 
ther  Hullock  of  Ruskion  v,  AsptndUy  Doug.  658,  Lord  Mans- 
field lays  down  the  rule  to  be,  that,  "  where  the  plaintiff  has  stated 
his  title  or  ground  of  action  defectively  or  inaccurately,  (because, 
to  entitle  him  to  recover,  all  circumstances  necessary,  in  form  oi 
substance,  to  complete  the  title  so  imperfectly  stated,  must  be 
proved  at  the  trial,)  it  is  a  fair  presumption,  after  verdict,  that 
they  were  proved :  but  that,  where  the  plaintiff  totally  omits  to 
state  his  title  or  cause  of  action,  it  need  not  be  proved  at  the  trial, 
and,  therefore,  there  is  no  room  for  presumption."  In  the  present 
case  the  plaintiff  must  have  proved  that  he  manured,  tilled,  fallow. 
ed,  and  sowed  the  lands  as  alleged  in  the  declaration  ;  ami  by  this 
it  must  have  been  proved,  that  the  lands  were  arable.  The  rule,^ 
as  far  as  it  relates  to  arresting  the  judgment,  must,  therefore,  be 
discharged. 


WILLIAMS  V.  BOSANQUET,  and  Others.— p.  238. 

When  a  party  takes  an  anignmeDt  of  lease  by  way  of  mortgage  as  a  secarity  for 
money  lent,  the  whole  interest  passes  to  him,  and  he  becomes  liable  on  the  cove- 
nant for  payment  of  rent,  though  he  has  never  occupied,  or  become  possessed, 
in  fact. 

Covenant.  The  declaration  stated,  that  the  plaintiff,  by  inden- 
ture of  1st  November,  1808,  demised  to  W.  Marsham  certain 
tenements,  to  hold  to  W.  Marsham  and  his  assigns  from  29th  Sep- 
tember then  last  past,  for  the  term  of  eleven  years  wanting  twenty- 
one  days,  yielding  to  the  plaintiff  the  clear  yearly  rent  of  150/., 
payable  quarterly  by  equal  portions :  that  W.  Marsham  covenant- 
ed for  himself  and  his  assigns  for  the  payment  of  the  rent  during 
his  term,  and  that  by  virtue  of  that  indenture  he  entered  and  was 
possessed  ;  that  all  the  estate  and  interest  of  W.  Marsham  in  the 
premises  ailerwards  became  vested,  by  assignment,  in  the  defen- 
dants, who,  thereupon,  entered  and  became  possessed ;  and  that 
on  the  24th  of  June,  1813,  150/.  became  due  for  a  year's  rent  of 
the  premises,  and  continued  unpaid,  and  so  the  defendants  had 
refused  to  keep  the  covenant  so  made  by  W.  Marsham  for  him- 
self and  his  assigns.  The  defendants  pleaded,  that  all  the  right, 
title,  interest,  term  and  terms  of  years  then  to  come  and  unexpired, , 
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property,  profit,  claim,  and  demand  whatsoever,  of  W.  Marsham, 
of,  in,  and  to  the  premises,  by  assignment  thereof  legally  made, 
did  not  come  to,  and  rest  in,  the  defendants  in  manner  alleged. 
A  special  verdict  found,  that  after  the  making  of  the  lease,  and 
during  the  term,  by  indenture  of  18th  July,  1812,  between  W. 
Marsham  of  the  one  part,  and  Beachcroft,  since  deceased,  and 
the  defendants,  of  the  other  part,  under  the  hand  and  seal  of,  and 
duly  executed  by,  W.  Marsham,  [reciting  an  indenture  of  lease 
of  1st  September,  1807,  between  H.  Thompson  and  W.  Marsham, 
whereby  H.  Thompson  demised  to  W.  Marsham  a  certain  mes- 
suage and  land,  for  the  term,  and  at  the  rent,  and  subject  to  the 
covenants  therein  mentioned  ;  and  also  reciting  the  lease  in  the 
declaration  mentioned ;  and  also  reciting  two  bonds  whereby  W. 
Marsham  became  bound  with  T.  Marsham  to  one  of  the  defen- 
dants and  Beachcroft  since  deceased,  in  3000/.,  conditioned  for 
payment  of  1500/.  with  interest,  and  in  2000/.  conditioned  for  the 
payment  of  1000/.  with  interest ;  and  that  2500/.  was  then  due 
from  W.  Marsham  to  the  defendants,  and  Beachcroft :  and  that 
for  the  better  securing  the  re-payment  thereof  and  interest,  W. 
Marsham  had  agreed  with  the  defendants  and  Beachcroft  to  as- 
sign to  them  the  said  in  part  recited  lease,  and  all  the  said  mes- 
suages, lands,  and  hereditaments,  and  all  W.  Marsham 's  estate, 
right,  and  interest  in  those  leases.]  It  was  witnessed,  to  the  tenor 
.  and  effect  following,  namely,  that  in  consideration  of  the  sum  of 
250W.  due  from  T.  and  W.  Marsham,  on  their  bonds,  to  the  de- 
fendants and  Beachcroft,  and  of  bs.  paid  by  the  defendants  to  W. 
Marsham,  W.  Marsham  thereby  bargained,  sold,  assigned,  tr&a*- 
ferred,  and  set  over  to  the  said  defendants  and  Beachcroft,  their 
executors,  administrators,  and  assigns,  as  well  the  said  indentures 
of  lease,  as  all  the  premises  thereby  demised  to  W.  Marsham  and 
his  assigns ;  and  also,  all  the  estate,  right,  title,  and  interest,  term 
and  terms  of  years  then  to  come  and  unexpired,  trust,  property, 
benefit,  claim,  and  demand,  whatsoever,  both  at  law  and  in  equity, 
of  him  W.  Marsham,  of,  in,  to,  or  out  of  the  premises,  to  hold 
to  the  defendants  and  Beachcroft  and  their  assigns,  for  the  residue 
of  the  term  then  unexpired  in  the  same,  in  as  large,  ample,  and 
beneficial  a  manner,  to  all  intents  and  purposes,  ^s  W.  Marsham 
could  have  enjoyed  the  same,  together  with  the  indentures  of  lease, 
subject  to  the  rents  and  covenants  reserved  by  the  lease ;  and, 
also,  subject  to  the  proviso  and  agreement  for  redemption  of  the 
premises  thereinafter  mentioned.  Provided,  that  if  W.  Marsham 
should  pay  the  defendants  and  Beachcroft  2500/.  with  interest,  on 
18th  July  then  next,  without  deduction,  then  the  defendants  and 
Beachcroft  should,  upon  the  request  of  W.  Marsham,  his  execu- 
tors, administrators,  or  assigns,  re-convey  and  re-assign  the  pre- 
mises to  him,  his  executors,  administrators,  or  assigns.  Then  fol- 
lowed covenants  from  W.  Marsham  to  pay  the  2500/.,  that  the 
lease  was  a  valid  lease,  and  that  he  had  a  right  to  convey ;  with  a 
proviso,  that  if  the  2500/.  remained  unpaid,  the  defendants  and 
Beachcroft  might  enter  into,  hold,  and  occupy  the  premises  to 
their  own  use,  for  the  remainder  of  the  term,  ^ee  of  all  charges 
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and  incumbrances  made  by  W.  Marsham,  or  any  claiming  under 
him.  Then  followed  a  covenant  for  further  assurance,  in  default 
of  payment ;  and  an  agreement  that,  until  default,  W.  Marsbam 
mi^ht  occupy  the  premises,  without  disturbance  by  Beachcroft 
and  the  defendants.  The  special  verdict  further  stated,  that  the 
said  last-mentioned  indenture  was,  immediately  after  its  execution 
by  W.  Marsham,  delivered  to  the  defendants  and  Beachcroft,  who 
accepted  the  same ;  that,  at  the  time  of  the  delivery  thereof,  W. 
Marsham  was  indebted  to  the  defendants  and  Beachcroft,  as  there- 
in was  mentioned,  and  did  not  pay  them  the  2500/.  and  interest 
specified,  at  the  time  and  place  and  in  manner  appointed,  and  that 
the  same  remained  unpaid  at  the  commencement  of  the  suit ;  and 
that  the  defendants  and  Beachcroft  did  not,  nor  did  any  of  them 
at  any  time,  actually  enter  into,  or  become  possessed  of,  the  de- 
mised premises.  But  whether,  upon  the  whole  matter,  all  the 
estate,  right,  title,  interest,  term  of  years  then  to  come  and  unex- 

K'red,  property,  profit,  claim,  and  demand  whatsoever  of  W. 
arsham,  m  the  demised  premises,  by  assignment  legally  made, 
did  vest  in  the  defendants  and  Beachcroft,  the  jury  were  ignorant: 
if  it  did,  the^  found  for  the  plaintiff;  if  not,  for  the  defendant. 

This  special  verdict  was  argued  in  Hilary  term,  1819,  at  Ser- 
jeants' Inn  Hall,  before  ten  judges,  (Best,  J.,  who  had  formerly 
argued  the  cause  on  demurer  in  the  Common  Pleas,  being  absent,) 
by  Voiughany  Serjt.,  for  the  plaintiff,  and  Bosanquetj  Serjt.,  for  the 
defendant 

VaughaUj  Serjt.,  for  the  plaintiff.  The  question  is,  whether, 
when  an  assignment  of  a  lease  is  made  by  way  of  mortgage  se- 
curity, and  the  assignee  never  enters,  he  can  be  liable  to  the 
covenant  for  the  payment  of  rent.  Lord  Coke  says,  long  terms 
of  years  were  not  known  to  the  common  law,(a)  Blackstonb 
says  the  same  thing,(()  but  they  both  add  that  this  law  was 
antiquated,  and,  in  Madox,((f)  mere  are  many  instances  of  de- 
mises for  long  terms,  probably,  therefore,  they  were  not  unknown : 
but,  until  Stat.  21  H.  8,  c.  15,  they  were  the  most  infirm  interests 
which  a  party  could  have,  for,  a  lessor,  by  colluding  with  a  third 
person,  could  always  oust  the  termor ;  but  that  statute  enacted, 
that  feigned  recoveries  should  not  avail  against  him.  The  ques- 
tion, however,  in  the  present  case,  turns  on  the  legal  effect  of  an 
assignment.  An  assignment  alone,  if  made  with  the  assent  of 
the  assignee,  and  accepted  by  him,  creates  such  a  privity  of 
estate,  that,  eo  instantij  on  the  execution  of  the  deed,  the  estate 
vests  in  him,  and  he  becomes  liable  to  all  the  same  burthens  and 
covenants  as  the  lessee.    Whether  the  assignment  be  absolute 

(a)  Co.  Lit  45  ^  46  a.  (b)  2  61.  Comm.  o.  9,  p.  142. 

(e)  FormulAre  Anglican.  No.  289,  fol.  120.  21  R.  2.  lb.  No.  245,  foL  146, 
A.  D.  1429.    lb.  No.  248,  fol  148,  7  Edw.  4. 
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or  conditiODal,  there  is  no  substantial  difference  between  tlie  two 
cases.  With  regard,  indeed,  to  estates  less  than  freehold, 
Blackstonb  conceives  (a)  actual  entry  to  be  an  essential  part 
of  the  contract,  and,  that,  previously  to  entry,  no  estate  vests, 
but  a  mere  naked  right  of  entry,  the  interesae  termini  :(b)  but 
he  lays  down  this  much  too  broadly,  for,  it  seems,  that  any  thing, 
which  manifests  the  assent  of  the  party,  whether  execution  of  a 
lease  or  any  other  act,  equally  vests  the  land  in  him,  and  he  be- 
comes tenant  for  all  purposes,  except  for  that  of  bringing  an 
action  of  trespass,  which,  it  is  true,  he  cannot  maintain,  until 
actual  entrv.  The  only  reason  why  acceptance  is  necessary  is, 
because,  otherwise,  a  party  might  be  saddled  with  a  lease  more 
burthensome  than  beneficial ;  and,  thus,  the  king,  or  a  corpora- 
tion, cannot  compel  a  man  to  take  a  grant  in  invitum.  After 
a  lease  and  before  entry,  the  release  of  the  lessor  only  extin- 
guishes the  rent,  and  does  not  operate  to  enlarge  the  estate  ;(e) 
it  is,  therefore,  to  that  extent,  an  estate  of  privity,  and,  if  tne 
lessor  die  the  moment  after  execution,  that  does  not  avoid  the 
lease.  The  interest  of  the  lessee,  after  lease  executed,  may  be 
barred  by  a  fine.(d)  So,  a  lessee,  after  lease  executed,  has  his 
rights  so  far  perfected,  that  they  will  descend  to  his  executor  .(e) 
GoKE  lays  it  down,  that  if  a  man  makes  a  lease  for  years,  the 
lessee,  before  entry,  has  an  estate  for  years  in  the  land  which 
he  may  grant.(/)  This  is  very  different  from  the  position  laid 
down  by  Blacestone.  It  cannot,  therefore,  be  contended  that 
the  lessee  hath  but  a  naked  right ;  for  he  may  grant  his  interest 
over,  though  he  cannot  take  by  release  to  enlarge  his  estate.(^) 
There  is  a  material  distinction  between  the  legal  and  actual  pos- 
session: there  is  also  a  distinction  between  interes8e  termini^  in 
the  sense  of  a  future  interest,  and  in  the  sense  of  an  immediate 
interest.  (A)  But,  if  the  lessee  hath  this  interest,  which  mav  be 
transferred  completely  from  A.  to  B.,  and  from  B.  to  C,  without 
entry,  surelv  the  whole  estate  passes  by  assignment.  According 
to  Sheppard's  Touchstone,(t)  a  lease  for  1000  years  is  perfect 
by  the  delivery  of  the  deed,  without  any  actual  possession; 
therefore,  as  between  lessor  and  lessee,  the  interest  completely 
passes :  and,  if  between  them,  then  the  perfect  interest  passes 
to  an  assignee  by  the  execution  of  an  assignment ;  and  there  is 
this  only  difference,  that  the  privity  of  estate  alone  is  transferred, 
not  the  privity  of  contract :  but,  the  transfer  once  made,  the 
land  tran%it  cum  onere.  An  assignee  may  bring  ejectment,(*) 
or  quare  ejecit  infra  terminum,{l)  In  JSaton  v.  Jaquea^  Doug. 
444,  it  is  true,  Buller,  J.,  holds,  that,  even  if  the  assignment 
were  absolute,  the  assignee  would  not  be  liable ;  but  how  can 
this  consist  with  the  doctrine,  that  the  assignee  may  have  the 
benefit  of  an  ejectment  ?    [Holroyd,  J.    In  the  old  action  quare 

(a)  2  61.  Gomm.  o.  9,  p.  140.  (i)  2  Bl.  Comm.  o.  9,  p.  144. 

(e)  Go.  Litt.  270  a.  {d)  Saffyn's  case,  5  Rep.  124. 

(«)  Gro.  Jac.  61.    Saffyn  t.  Adam.  (/)  Go.  Lit.  270  h, 

Ig)  Saffyn's  ease,  6  Rep.  124.  (A)  Go.  Lit.  846  b,  (0  211- 


(k)  F.  N.  B.  198  D.  (l)  Gom.  Dig.  Qaar.  ej.  (A) 
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ejecit  infra  terminum^  the  assignee  must  have  entered,  and  sealed 
a  lease  on  the  land,  for  the  purpose  of  his  action ;  and,  in  so 
doing,  he  perfected  his  estate.  In  the  modern  action  of  eject- 
ment, the  confession  of  lease,  entry,  and  ouster  precludes  the 
necessity  of  this.]  The  Court  must  now  make  an  election  be- 
tween ilaton  V.  Jaques  and  Walker  v.  Reeves^  Doug.  461,  n. 
In  Eaton  v.  Jaques^  which  certainly  is  the  same  with  the  present 
case,  namely,  that  of  a  mortgage  security,  Buller,  J.,  holds, 
that  even  if  the  assignment  were  absolute,  covenant  lies  not 
against  an  assignee ;  but  none  of  the  Judges  are  supported  in 
the  doctrine  advanced  in  that  case  by  the  authorities  cited.  A 
court  of  law  cannot  look  to  the  equitable  rights  of  the  parties. 
The  form  of  pleading,  in  Cook  v.  Harrisy  Ld.  Baym.  367,  is 
material  to  show,  that,  if  there  be  an  acceptance  of  the  assign- 
ment, it  is  equivalent  to  actual  entry.  That  case  was  debt 
against  the  assignee  of  a  term,  executor  of  the  first  lessee,  for 
rent ;  plea,  that  before  the  rent  became  due,  she  assigned,  on  1st 
July,  all  her  estate  to  A.  B.,  who  accepted  the  assignment  (not 
that  he  entered  and  became  possessed,  as  usual).  The  replication 
was  fraud.  An  exception  was  taken  to  the  plea,  because  it  ap- 
peared that  the  defendant  assigned,  before  the  term  was  assigned 
to  her  by  the  assignment,  of  which  the  plaintiff  declares,  and  she 
did  not  say  that  she  assigned  after ;  and  it  was  urged,  that  it  was 
possible  there  might  have  been  a  reassimment  on  the  Ist  July. 
Holt,  C.  J.,  said,  ^'  This  plea  ought  to  have  said,  post  assignor 
tionemy  and,  therefore,  if  the  plaintiff  had  not  replied,  this  plea 
had  been  ill;  but,  here,  the  plaintiff  hath  aided  it  by  his  replica- 
tion :''  He  also  said,  ^Hhe  ancient  method  of  pleading  assignments 
was,  virtute  cujus  the  assignee  entered  and  was  possessed ;  but 
that  it  is  disused  now,  for,  the  assignee  has  the  estate  in  him 
before  entry,  though  not  to  bring  trespass."  This  case  shows 
that  it  was  not,  then,  held  necessary  to  aver  virtute  cujus  he 
entered  and  became  possessed ;  but  that  averment  of  acceptance 
was  equivalent.  There  would  be  no  need  of  a  virtute  cujuSy  if  it 
were  an  averment  of  the  fact  of  entry;  but  it  is  a  mere  averment 
of  a  consequence  of  law,  and  there  are  abundance  of  authorities 
to  show  that  virtute  cujus,  prcetextu  cujus,  and  per  quod,  are  not 
traversable,  but  mere  inferences  of  law.(a)  K  virtuU  cujus  be 
traversable,  then  the  effect  of  the  statute  of  uses  is  traversable. 
The  case  of  Walker  v.  Beeves,  on  which  the  plaintiff  relies,  is  a 
later  authority  than  the  case  of  Ilaton  v.  Jacqes ;  and  though 
the  lessee,  after  his  assignment,  is  liable  on  his  own  contract,(6) 
yet  the  title  and  possessory  right  pass ;  and  the  assignee,  being 
BO  possessed,  becomes  also  liable.  fBATLEY,  J.  Walker  v. 
Meeves  has  been  materially  impeached  oy  Turner  v.  Jtichardsonj 
7  East,  335.]  In  Turner  v.  Richardson,  the  court  abstain  from 
touching  this  question ;  and  Copeland  v.  Stevens,  1  Bam.  &  Aid. 
593,  is  consistent  with  Walker  v.  Reeves.     Copeland  v.  Stevens 

(a)  PridcUe  j-  Napper'a  ease,  11  Rep.  10.     Seal  y.  Simpeon,  Ld.  Raym.  412. 
(6)  Bellam  t.  Burbriek,  1  Salk.  209  S.  C.     1  Ld.  Rajrm.  170. 
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decides,  that  the  assignment  of  a  bankrupt's  estate  does  not  bind 
his  assignees  to  a  lease,  without  assent  by  them.  There  is  a 
difference  between  assignees  in  law  and  assignees  in  fact ;  the 
assignees  of  bankrupts  are  onlj  assignees  in  law,  and  can  never 
be  bound  unless  they  have  manifested  their  election  to  take ;  and 
the  mere  putting  up  an  estate  to  auction  was  held,  in  Turner  v. 
Richardson^  not  to  constitute  a  sufficient  assent.  The  case  of 
Eaton  v.  Jaques  has  never  been  approved  of;  and  Lord  Kexyon, 
from  his  first  coming  to  the  bench,  always  went  out  of  his  way 
to  seek  occasions  of  declaring  his  dissent  from  it.  In  Dale  v. 
Westerdellj  his  Lordship  says,  that  in  charging  a  mortgagee,  it 
is  not  necessary  to  aver  that  he  entered  and  was  (a)  possessed. 
Stone  V.  HvanSy  Woodfall's  L.  &  T.  c.  3,  s.  15,  was  decided  on 
the  same  principle.  GHbbSy  then  of  counsel  in  the  cause,  there 
offered  proof  that  no  possession  was  taken.  Lord  Kenton  said, 
whether  possession  was  taken  or  not  made  no  difference ;  and 
when  Gibbs  cited  Haton  v.  Jaques^  his  Lordship  said  he  would 
overrule  it  without  the  least  reluctan<3e.  [Burrough,  J.  (read- 
ing a  note  of  the  case).  Lord  Kenyon  said,  by  assignment  of 
the  whole  estate,  all  liabilities  accrue ;  and  persons  who  act  with 
caution  always  take  a  mortgage  for  a  term  one  day  short  of  the 
original  lease.]  There  are  several  cases  in  equity  which  show  that 
the  Chancellors  have  always  considered,  that  at  law,  all  the  cove- 
nants attach  on  assignees.  Sparkes  v.  Smithy  2  Yern.  275. 
Pilkington  v.  Shatter^  Ibid.  374.  Lticas  v.  Coinerfordj  1  Ves. 
jun.  235.  In  the  last  oase.  Lord  Thurlow  says,  *'*'  Whether  the 
defendant  took  it  {i.  e.  the  lease)  as  a  pledge  or  a  purchase,  he 
cannot  take  the  estate  without  the  burthen ;"  and  he  compelled 
the  depositary  to  execute  the  assignment,  and  to  pay  the  costs. 

Bosanquet^  Serjt.,  for  the  defendant.  It  is  admitted,  that 
Eaton  and  JaqiAeSy  if  it  can  be  maintained,  rules  this  case  in 
every  point.  It  must,  therefore,  be  shown  that  Eaton  v.  Jaq}ies 
is  not  consonant  to  the  principles  of  common  law,  or,  that  it  is 
not  applicable  to  this  case.  This  is  a  covenant  against  an 
assignee,  founded  on  privity  of  estate ;  and  the  defendant  agrees 
in  the  principle  qui  eentit  commodum^  debet  et  onus  senttre,  but 
not  unless  he  have  the  whole  benefit.  It  is  laid  down  in  early 
cases,  that  debt  lies  against  the  assignee  of  the  entire  interest  in 
a  term,(6)  but  not  against  one  who  takes  less  than  the  entire 
interest ;  and  what  is  the  issue  here  ?  Kot,  whether  the  defend- 
ant have  an  interest,  or  have  a  right  to  have  it  conveyed  to  him; 
but,  whether  all  the  estate,  right,  title,  interest,  property,  claim, 
and  demand,  of  W.  Marsham,  legally  vested  in  him.  [Abbott, 
C.  J.  Surely,  if  all  the  legal  estate  vested  in  him,  although  ano- 
ther have  an  equitable  claim,  it  will  not  vary  the  case.]  The  legal 
claim  alone,  and  not  the  equitable,  is  at  issue  here ;  out  all  iSaX 
the  lessor  gets  out  of  the  assignee  is  Ivcro  apponendumy  for  the 
original  contract  is  with  the  lessee.    In  Brown's  Entries,  182, 

a)  7  T.  R.  812.  (6)  6  Hen.  7,  19  a. 
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the  form  of  declaring  is,  and  this  in  the  reign  of  Elizabeth,  con- 
cessit et  assiffnavit  tota,  statum^  titulum^  tnteresse  et  terminum 
annorum^  which  he  then  had  in  the  premises ;  not  elameum  et 
demandum;  the  others  are  the  important  words.  Whatever 
may  be  the  case  as  to  immediate  lessees,  the  assignee  of  tenant 
for  years  can  never  be  possessed  by  operation  of  the  statute  of 
uses,  because  the  tenant  for  years  has  no  seisin  of  the  freehold 
to  serve  the  use,  and  therefore  this  is  a  case  to  be  considered 
'wholly  at  common  law ;  and  by  the  common  law,  an  estate  can 
only  be  perfected  by  possession.  Estates  at  common  law  lie 
either  in  livery  or  in  grant ;  those  which  lie  in  grant  will  not 
pass  by  livery,  or  without  deed ;  those  which  lie  in  livery,  will 
not  pass  without  livery.  Thus,  a  grant  of  a  rent- charge,  which 
lies  in  grant,  is  destroyed  by  cancelling  the  deed :  (a)  but  where 
an  estate  for  years  passes  by  deed,  that  estate  lying  in  livery, 
and  not  in  grant,  the  estate  is  not  destroyed  by  cancelling  the 
deed.  Since  the  statute  of  frauds,  we  see  no  conveyances  save 
those  in  writing ;  but  before  that  statute,  terms  for  years  passed 
by  parol,  and  were  assigned  by  parol;  and  it  was  held(i)  that 
an  assignee  by  parol  should  have  his  action  of  covenant.  It 
cannot  therefore  be  controverted,  that  leases  for  years  lie  in 
livery,  and  not  in  grant.  Bracton({?)  lays  this  down  broadly, 
Donationum^  secundum  quod  prcedietunk  est^  alia  perfectay  aUa 
imperfecta;  nunquam  erit  perfecta  donatio^,  donee  donatorius 
pienam  habuerit  possessionem  sive  seisinam.  Bacon's  Abridg- 
ment, in  the  article  on  leases,  is  a  high  authority  on  this  subject, 
that  article  having  been  written  by  Lord  G.  B.  Gilbert.  One 
section  of  that  treatise  ((2)  is  employed  to  show  in  what  respects 
entry  by  lessee  is  requisite  to  the  perfection  of  his  lease.  At 
common  law,  no  lease  for  years  was  looked  upon  to  be  complete 
till  actual  entry  by  the  lessee ;  and,  therefore,  if  a  lessor  released 
to  the  lessee  before  entry,  the  reversion  would  not  pass,  because 
the  lessee  had  not  possession.  Yet  it  is  urged  on  the  other  side, 
chat  possession  is  an  inference  and  conclusion  of  law  resulting 
from  the  deed.  This  position,  G.  B.  Gilbert,  Gokb,  and  Brac- 
TON,  contradict;  and  this  execution  of  leases  by  entry  was 
necessary  till  the  statute  of  uses,  since  which,  another  mode 
of  transferring  uses  into  possession  has  been  introduced.  In 
Bacon's  Abridgment,  tit.  Leases,  P.,  it  is  said,  ^^  If  one  make 
a  lease  for  years,  to  commence  two  years  hence,  he  may  transfer 
it  to  another,  who  may,  by  entry,  reduce  it  into  possession  when 
he  thinks  fit."  Littleton  says  («),  "Tenant  for  term  of 
years,  is  where  a  man  letteth  to  another  for  such  term  of  years 
as  is  accorded  between  lessor  and  lessee ;  and  when  the  lessee 
entereth  by  force  of  the  lease,  then  is  he  tenant  for  term  of  years." 
CIoee's  commentary  on  this  is,  ^^  And,  true  it  is,  to  many  pur* 
poses  he  is  not  tenant  for  years  until  he  enter."(/)  The  language 

(a)  Co.  Litt.  808  6.  (c)  Cro.  BL  878,  436.    yoke  y.  Awder, 

(e)  Lib.  2,  c.  17,  8.  1.  (d)  Bac.  Ab.  Leases,  M. 

(e)  8.  68.  (/)  Co.  Litt.  46  b. 
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of  Littleton's  66th  section  is  to  the  same  effect ;  and  is  the  more 
remarkable,  because  it  is  particularly  adverted  to,  and  completely 
recognised  by  Lord  Ellenborough,  in  Copeland  v.  Steven$. 
Again,  in  section  459,  it  is  said,  that  a  lease  is  void,  T^here  the 
leasee  had  not  possession  in  the  land ;  because  he  has  no  estate 
in  the  land,  but  only  a  right  to  have  the  land  by  force  of  the 
lease.  Nothing  can  be  stronger  than  the  passage  in  Co.  Litt. 
270  a,  which  completely  bears  out  BLACESTONE,(a)  in  the  doctrine, 
that  a  bare  lease  gives  the  lessee  only  a  right  to  enter,  called 
interesse  termini;  and,  when  he  enters,  and  not  before,  he  is 
complete  tenant  for  years.  Lord  Ellenborough  lays  down,  in 
Copeland  v.  Stevens,  the  principles  of  the  common  law  which 
govern  this  case.  The  estate  in  the  land,  and  the  right  to  have 
the  land,  are  matters  distinct;  and  the  action  of  covenant  is 
founded  on  privity  of  estate,  not  on  privity  of  right,  if  there  be 
any  such  thing.  [Abbott,  G.  J.  I  can  say,  as  one  of  the  judges 
who  decided  that  case,  that  I  did  not  intepd  to  give  any  judgment 
which  would  at  all  affect  the  case  now  before  the  Court.]  There 
is  one  remarkable  case,  in  which,  though  on  a  freehold  interest, 
livery  of  seisin  is  dispensed  with,  and  vet  the  estate  is  never  per- 
fected till  entry ;  that  is,  in  the  case  of  an  exchange.  Littleton 
says  (s.  62),  each  may  enter  into  the  other's  land,  without  livery 
of  seisin.  Coke's  commentary  is,  that  the  parties  have  no  free- 
hold, in  deed  or  in  law,  till  entry.  In  the  present  case,  it  is 
found  that  an  assignment  is  executed  by  Marsham  to  the  defend- 
ants :  there  is  no  finding  that  the  defendants  ever  executed  a 
counterpart,  but  simply  that  the  indenture  was  delivered  to  them, 
and  that  they  accepted  the  same.  As  to  the  authorities  previous 
to  Eaton  v.  JaqtieSj  it  appears  that  possession  was  necessary  to 
subject  the  assignees  to  an  action :  there  is  an  averment  of  entry 
and  possession,  as  ancient  as  the  time  of  Elizabeth.  But  then, 
it  is  said,  that  this  is  an  inference  of  law :  the  virtute  cujus^  prce^ 
textu  cujuSj  or  per  quod^  is  perhaps  an  averment  of  matter  of 
law,  and  not  traversable;  but  this  expression  of  intravit^  be 
entered,  is  a  matter  of  fact,  not  a  conclusion  of  law.  There  are 
two  or  three  most  important  cases  with  respect  to  the  liability  of 
executors ;  and  the  principle  contained  in  them  is,  that  an  exe- 
cutor, as  executor,  is  liable  to  be  sued  in  respect  of  the  lease  of 
his  testator,  whether  he  enter  or  not ;  and,  whether  the  estate 
will  produce  the  rent  or  no,  he  is  liable  to  the  extent  of  the  value 
of  the  land,  and  all  his  other  assets.  But  he  is  not  liable,  as  as- 
signee, unless  he  enter ;  and,  if  he  enter,  he  is  liable  as  assignee. 
If  he  continue  in  possession,  he  shall  be  charged  in  the  debet  and 
detinet,  whether  he  has  assets  or  not.(()  Li  Bellasis  v.  Bur* 
brick,  Ld.  Baym.  171,  1  Salk.  209,  it  is  said  that  lessee  is  liable 
by  his  contract,  whether  he  occupy  or  not ;  but  this  cannot  apply 

(a)  2  BL  Com.  814. 

(6)  £uckUy  Y.  Firk,  1  Salk.  79,  816.    BiUingburtt  T.  Speerman,  1  Salk.  297. 
BiUer  y.  Cascbert,  1  Lev.  127. 
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to  the  case  of  assignee.  In  the  case  of  Cooh  v.  Harris,  1  Ld. 
Raym.  367,  Holt  manifestly  founds  his  conclusion  on  the  plead- 
ings. He  admits  what  was  the  ancient  form  of  pleading,  and 
alleges  that  it  is  disused.  ButBuLLER,  J.,  than  whom  none  had  a 
more  perfect  knowledge  of  pleading,  says,(a)  Holt  is  mistaken ;  and 
the  course  of  pleading  now,  and  from  the  time  of  Elizabeth,  is  the 
same  as  it  was  then.  In  HucJcle  v.  Wye,  Carth.  255,  it  was  objected, 
that  no  action  lay  against  an  assignee  after  several  mesne  assign- 
ments, because  it  was  not  shown  he  was  assignee  of  the  term  of 
the  first  lessee ;  for,  the  same  tenements  might  come  to  him  by 
assignment  of  another  estate  in  the  tenements,  and  not  the  same 
estate  that  the  first  lessee  had.  [Abbott,  C.  J.  You  infer  the 
necessity  of  the  averment  of  entry  and  possession,  from  its  general 
recurrence  in  all  actions  of  covenant  by  lessor  against  assignee ; 
is  not  the  inference  weakened  by  observing,  that  the  same  aver- 
ment usually  occurs  in  covenant  by  the  lessor  against  the  lessee, 
where  it  certainly  is  not  necessary  ?]  It  certainly  weakens  the 
inference,  pro  tanto  ;  but  it  is  decided  in  Eaton  v.  JaqueB,  that, 
if  the  assignee  is  not  in  possession  of  the  whole  so  as  to  have  the 
benefit  of  the  whole,  he  is  not  liable.  The  utmost  inference  to 
be  drawn  from  the  case  of  Sparkes  v.  Smithy  which  was  considered 
in  Eaton  v.  Jaques,  is,  that  the  counsel  thought  it  fit  to  make 
the  application,  and  the  Chancellor  left  him  to  recover  at  law  as 
well  as  he  could.  As  to  Pilkington  v.  Shaller,  it  is  unfortunate 
that  the  only  report  of  a  common  law  decision  should  be  found 
in  the  recital  of  a  case  in  equity ;  but  Lord  Mansfield,  who  well 
understood  equity,  says  that  case  is  contrary  to  the  constant 
practice  of  a  court  of  equity.(a)  In  Lucas  v.  Comerford,  Lord 
Thurlow  sends  the  parties  to  a  court  of  law,  saying,  "  I  will 
compel  the  party  to  take  an  assignment,  and  then  you  may  try 
what  you  can  do  at  law ;"  not  deciding  that  he  has  any  relief  at 
law.  As  to  the  authority  at  common  law,  there  is  the  dictum 
of  Holt,  of  which  I  will  say  no  more.  The  date  of  Stone  v. 
Evans,  which  was  decided  in  1776,  is  very  material.  Dale  y. 
Westerdell  was  decided  in  1797.  In  Stone  v.  Evans,  according 
to  a  MS.  note,  Lord  Kbnyon  said  of  Eaton  v.  Jaques,  "  I  have 
heard  that  there  has  been  such  a  case  as  the  one  cited."  This 
shows  that  he  had  not  very  fully  considered  the  case  on  giving 
his  nisi  prius  opinion,  and  is  far  from  having  the  strength  of  the 
note  in  Woodfall.  This,  too,  is  said  in  1796,  prior  to  Dale  v. 
Westerdell,  which  was  decided  in  1797.  [Park,  J.  In  Abbott 
on  Shipping,  4th  ed.  19  n.,  Stone  v.  Evans  is  mentioned,  and 
that  evidence  of  possession  was  given :  in  Dale  v.  Westerdell^ 
Lord  Kenyon  had  not  changed  his  opinion  of  Eaton  v.  Jaques.^ 
The  case  of  Dale  v.  Westerdell  related  to  a  mortgage  of  a  ship ; 
and  an  opinion  was  taken  up  by  his  Lordship,  that  a  distinction 
might  have  been  made  between  the  case  of  mortgage  and  that  of 

(a)  Eaton  t.  Jaquei. 
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other  assignments.  No  wonder,  therefore,  that  Lord  Kenton, 
with  imperfect  recollection  of  the  case,  should  think  it  was 
untenable  on  that  distinction,  not  adverting  to  the  true  ground 
of  the  decision  stated  by  Lord  Mansfield,  namely,  the  want  of 
possession.  In  Dale  v.  WeeterdeU^  he  throws  out  these  doubts, 
that  he  may  not  be  taken  to  have  acquiesced  in  that  determi- 
nation. An  unjust  prejudice  has  arisen  against  this  case  of 
JEaton  T.  Jaqu£Sj  in  consequence  of  the  true  ground  of  it  not 
having  been  understood.  All  the  oases  decided  respecting  the 
assignees  of  bankrupts,  strongly  coincide  with  this  authority. 
The  commissioners  assign  to  the  assignees  of  the  bankrupt  all 
his  estate ;  the  assignees,  by  tho  ssime  instrument,  agree  to  accept 
the  trust,  and  always  execute  a  counterpart.  [Graham,  B. 
Surely  it  is  not,  in  those  oases,  a  mere  question,  whether  the 
assignees  have  entered,  but,  whether  they  have  done  any  act 
whereby  they  show  assent  to  take  to  the  property.  They  may 
take  the  profits,  either  by  themselves  or  others,  which  latter 
course  is  a  constructive  entry.]  In  Turner  v.  Richardson,  Lord 
Ellenborouqh  sets  out  with  saying}  that  entry  and  possession 
were  requisite.  Wheeler  v.  Bramakj  8  Campb.  340,  and  JBour- 
dillm  V.  DaUoUy  Peake,  N.  P.  288,  S.  C.  1  Esp.  233,  show  that 
assignees  are  entitled  to  renounce,  unless  they  have  taken  to  the 
premises.  There  is  no  principle  upon  which  they  can  be  allowed 
to  pick  and  choose,  to  accept  what  is  beneficial  and  reject  what 
is  detrimental,  except  upon  the  ground  that  they  have  not  taken 
possession.  In  Jackson  v.  Vernon^  1  H.  Bl.  114,  and  Chinnery 
V.  Blaekbumy  1 H.  Bl.  114  n.,  it  did  not  occur  to  the  judges  that 
there  was  anything  to  impeach  the  case  of  Eaton  v.  Jaques  ;  and 
the  only  ground  of  the  decision  is,  that  the  assignees  had  not 
taken  possession.  An  absolute  assignment,  therefore,  without 
possession,  will  not  render  the  assignee  liable ;  but  there  is  a 
difiiBrence  between  an  absolute  assignment  and  a  mortgage.  The 
Court  does  not  usually  take  notice  of  trusts ;  but  where  a  bank- 
rupt is  trustee,  they  will  not  let  the  bankrupt  laws  carry  to  the 
creditors  that  which  is  not  the  bankrupt's.  This  action,  then,  which 
is  founded  on  privity  of  estate,  and  in  which  all  the  estate  and  title 
must  be  vested  in  the  defepdants,  is  not  maintainable:  their 
estate  and  interest  is  not  perfected  till  entry ;  and  it  cannot  be 
otherwise  held,  without  holding  that  an  estate  for  years  lies  in 
,grant,  a  thing  abhorrent  to  the  principle  of  the  common  law. 

Vm/ighany  in  reply.  The  case  of  Baion  v.  Jaque%  has  been 
overruled,  and  its  principles  are  untenable.  The  plaintiflT  meets 
it  by  the  principle  Q\jii  sentit  conwwdum  debet  et  ontta  sentire; 
and  the  counsel  for  the  defendants  begs  the  question,  in  saying 
that  the  assignee  has  not  the  benefit.  He  may,  at  any  time, 
compel  a  sale  for  his  benefit,  and  have  every  advantage  which 
he  could  derive  from  the  lease  itself.  The  doctrine  in  Bracton 
has  no  reference  to  a  chattel  interest.    The  fallacy  exists  in  lay- 
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ing  on  the  plaintiff  the  burthen  of  BhoTring,  that  the  defendants 
vere  completely  invested ;  whereas,  the  plaintiff  is  only  bound 
to  show,  that  they  were  so  far  invested  as  to  make  them  subject 
to  an  action  of  covenant.  In  the  passage  of  (a)  Littleton  re- 
specting exchanges,  it  appears  that  an  exchange  may  be  by 
parol,  and  it  is  therefore,  that  actual  entry  must  be  shown.  The 
averment  of  entry  is,  indeed,  an  ancient  averment ;  but,  if  it  be 
an  averment  of  fact  and  not  of  law,  is  it  not  marvellous,  that  in 
all  the  books  it  never  was  traversed,  except  in  Walker  v.  Reeves  f 
But  of  such  a  traverse,  if  the  averment  contained  allegation  of 
matter  of  fact,  there  must  have  been  found  many  instances.  The 
case  {b)  cited  from  Ore.  Jac.  is  a  direct  authority  that  the  estate 
and  interest  do  pass.  In  the  transfer  by  lease  and  relea&e,  the 
lessee  must  have  some  interest  before  entry ;  for,  by  reason  of 
privity,  it  is  clear  that  the  release  will  extinguish  the  rent.  An 
executor  is  liable  to  the  extent  of  his  assets,  whether  he  enter  or 
Bot ;  and  he  is  assignee  in  law  of  the  testator.  Bellasis  v.  Bur- 
trick  determined  only  this,  that  a  tenant  at  will  would  be  liable 
on  his  occupation  of  land;  and  a  lessee,  on  privity  of  contract. 
Suckle  V.  Wye  is  not  shaken  bv  the  defendant's  argument ;  for, 
be  was  declared  against  as  assignee  of  one  Serle,  virtute  cujus 
ke  entered  and  Was  possessed,  and  the  Court  said  virtute  cujus 
was  not  traversable.  Sparkes  v.  Smith  is  a  distinct  recognition 
by  those  who  then  sate  in  equity,  that  in  judgment  of  law  the 
assignee  was  liable.  PilkingUm  v.  Shatter  is  still  stronger ;  for, 
in  that  case  there  had  been  a  verdict  at  law,  and  it  is  no  objection 
that  it  is  not  elsewhere  reported.  In  Stone  v.  Evans,  there  cer- 
tainly was  evidence  that  possession  had  been  taken ;  but  when 
^Hbbs  offered  to  disprove  that  fact.  Lord  Kenton  said  it  was  im- 
material whether  possession  was  taken  or  not ;  and,  in  Dale  v« 
Westerdelly  he  had  not  changed  his  opinion.  With  respect  to 
the  argument  urged  from  the  situation  of  the  assignees  of  a 
bankrupt,  the  frame  of  the  bankrupt  laws  is  peculiar ;  and  those 
cases  of  assignees  have  turned  on  the  provisions  of  the  bankrupt 
law.  However,  actual  entry  and  possession  is  not  that  which 
the  cases  require ;  and  the  question  is,  whether  the  bankrupt's 
assignees  take  to  the  property,  not  whether  they  enter  and  are 
possessed.  In  many  cases,  assignees  may  take  to  property 
without  going  within  a  hundred  mues  of  it.  The  question  here 
is,  does  all  the  estate,  interest,  and  term,  vest  in  the  party  ?  It 
does ;  for,  an  assignee,  by  his  deed,  may  convey  over  all  tha 
estate  to  another  assignee.  What  less  than  the  whole  is  taken  7 
'  What  does  he  take  ?  The  whole,  or  nothing  ?  The  argument 
on  the  other  side  requires  that  he  should  take  nothing,  if  he  do 
not  take  the  whole.  The  passage  in  Bacon's  Abridgment  only 
establishes,  that  by  the  mere  execution  of  the  lease,  a  lessee 
shall  not  be  taken  to  be  in  possession  to  all  intents  and  purposes, 

(a)  S.  62.  (6)  Sajfyn  v.  Adam^  Cro.  Jm.  00. 
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but  onij  if  he  clearly  show  indication  of  his  consent  thereto. 
Where  then  is  the  estate  ?  It  cannot  be  in  abeyance ;  it  must 
be  in  the  lessee.  TYhen  he  has  manifested  his  determination  to 
accept,  does  it  not  then  pass  from  the  lessee  to  the  assignee,  as 
it  passed  from  the  lessor  to  the  lessee  ?  It  certainly  must ;  and, 
if  it  so  passes,  the  plaintiff  is  entitled  to  recover. 

Dallas,  C.  J.,  now  delivered  the  judgment  of  the  court.  The 
question  which  arises  on  this  special  verdict,  is,  whether,  under 
the  facts  stated,  the  defendants  took  all  the  estate  and  interest  of 
the  original  lessee,  by  his  assignment  of  the  whole  term  of  the 
lease,  having  taken  such  assignment  as  a  security  for  the  repay- 
ment of  a  sum  of  money  lent,  and  the  defendants  never  having  ac- 
tually occupied,  or,  in  fact,  become  possessed.  And,  first,  it  will 
be  proper  to  refer  to  the  nature  of  such  an  estate,  as  between  &e 
lessor  and  the  lessee.  The  definition  by  Litdeton,  s.  58,  p.  43,  b., 
is,  "  tenant  for  term  of  years  is  where  a  man  letteth  lands  or  tene- 
ments to  another,  for  term  of  certain  years,  after  the  number  of 
years  that  is  accorded  between  the  lessor  and  the  lessee;  and 
when  the  lessee  entereth  by  force  of  the  lease,  then  is  he  tenant 
for  term  of  years ;"  and  the  latter  words  have  been  relied  on  as 
showing  that  entry  is  necessary  to  constitute  a  tenant  for  term  of 
years,  the  words  being  "  and  when  the  lessee  entereth  by  force  of 
the  lease,  then  is  he  tenant  for  term  of  years."  As  connected 
with  the  58th  section,  the  59th  is  also  to  be  attended  to,  which  is 
in  these  words :  "  And  it  is  to  be  understood,  that  in  a  lease  for 
years,  by  deed  or  without  deed,  there  needs  no  livery  of  seisin  to 
be  made  to  the  lessee,  but  he  may  enter  when  he  will  by  force  of 
the  same  lease."  In  Littleton,  s.  66,  this  is  still  further  explain- 
ed, and  it  is  said,  "  Also,  if  a  man  letteth  land  to  another  for  term 
of  years,  albeit  the  lessor  dieth  before  the  lessee  entereth  into  the 
tenements,  yet  he  may  enter  into  the  same  tenements,  after  the  death 
of  the  lessor,  because  the  lessee,  by  force  of  the  lease,  hath  right  pre- 
sently to  have  the  tenements  according  to  the  form  of  the  lease ;" 
and  "the  reason  (says  Lord  Coke)  is,  because  the  interest  of  the  term 
doth  pass  and  vest  in  the  lessee  before  entry ;  and  therefore,  the 
death  of  the  lessor  caimot  devest  that  which  was  vested  before ;" 
but,  "  true  it  is,"  he  says  (Co.  Litt.  46,  b.) "  that  to  many  purposes, 
he  is  not  tenant  for  years  until  he  enter :  as  a  release  made  to  him 
is  not  good  to  him  to  increase  his  estate  before  entry ;  but  he  mar 
release  the  rent  reserved  before  entry  in  respect  of  the  privity ; ' 
and,  "  the  lessee  before  entry  hath  an  interest,  interesse  termfd^ 
erantable  to  another."  In  Littleton,  s.  459,  the  distinction  is  ta- 
ken between  an  interest  in  the  term,  and  actual  possession  of  the 
land  ;  and  it  is  said,  "  If  the  lessor  release  to  the  lessee  all  his 
right,  &c.  before  that  the  lessee  had  entered  into  the  same 
land  by  force  of  the  same  lease,  such  release  is  void ;  for  that 
the  lessee  had  not  possession  in  the  land  at  the  time  of  the  re- 
lease made,  but  only  a  right  to  have  the  same  land  by  force  of  the 
lease."    And  this  is  explained  by  Lord  Coke  in  his  comment, 
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who  says,  "  A  release,  which  enures  by  way  of  enlarging  an  es- 
tate, cannot  work  without  a  possession  ;"  but  taking  the  distinc- 
tion between  the  estate,  the  land  and  the  interest  in  the  term,  he 
adds,  that  a  release  before  entry  shall  extinguish  the  rent ;  and, 
in  further  commenting  on  the  words  of  Littleton,  that  the  lessee 
had  only  a  right  to  have  the  land  by  force  of  the  lease,  he  says,  by 
this  "  is  not  to  be  understood,  that  he  hath  but  a  naked  right,  for, 
then,  he  could  not  grant  it  over ;  but,  seeing  he  hath  interesse 
termini  before  entnr,  he  may  grant  it  over,  albeit,  for  want  of  an 
actual  possession,  he  is  not  capable  of  a  release  to  enlarge  his  es- 
tate." And  so,  by  Lord  Holt,  in  Cook  v.  Harris^  1  Ld.  Raym,  367, 
**  the  assignee  has  the  estate  in  him  before  entry,  though  not  to 
bring  trespassj^^  that  being  an  action  founded  upon  possession ; 
but  as  between  lessor  and  lessee,  with  respect  to  rent,  this  reason 
does  not  apply,  for,  the  right  to  the  rent  and  the  liability  to  pay, 
vest  by  the  lease  and  not  by  the  occupation.  In  Bellalis  v.  Bur- 
brick  J  1  Salk.  209,  it  is  laid  down,  "  in  debt  for  rent  upon  a  lease 
at  will,  the  plaintiff  must  show  on  occupation,  for,  the  rent  is  only 
due  in  respect  thereof,  and,  therefore,  it  must  appear  to  the  court 
when  the  lessee  entered,  and  how  long  he  occupied  ;  but,  in  debt 
for  rent  upon  a  lease  for  years,  the  plamtiff  need  not  set  forth  any 
entry  or  occupation  ;  for,  though  the  defendant  neither  enters  nor 
occupies,  he  must  pay  the  rent,  it  being  due  by  the  lease  or  con- 
tract, and  not  by  the  occupation."  The  same  is  reported  in  1  Lord 
Raymond,  171,  and,  as  concerns  the  present  point,  in  these  terms, 
*'  In  cases  of  leases  for  years,  the  rent  becomes  due  by  the  lease, 
and  not  from  the  entry,  and  tnere  is  no  need  to  aver  occupation, 
because,  the  lessee  is  liable  to  pay  the  rent,  whether  he  occupies 
or  noty  but,  in  cases  of  leases  at  will,  occupation  must  be  averred." 
The  doctrine  in  Co.  Litt.  and  the  cases,  to  which  I  have  already 
referred,  are  in  point  to  show,  that  actual  possession  is  not  neces- 
saiy  to  render  the  lessee  liable,  under  the  lease,  to  payment  of 
rent,  and  this  leads  to  the  question,  whether  there  be  any  differ- 
ence in  this  respect  between  the  lessee  and  his  assignee,  or,  as  in 
this  case,  an  assignee  taking  an  assignment  by  way  of  security  for 
a  debt.  And,  first,  in  the  case  of  an  absolute  assignment,  it  seems 
difficult,  on  principle,  to  understand  on  what  the  distinction  can 
rest :  for,  if,  by  assignment,  the  lessee  may  grant  to  another  all 
his  interest  in  the  term,  and,  by  acceptance  of  such  assignment, 
the  assignee  takes  all  the  interest,  which  the  assignor  had  in  the 
premises ;  and  if  the  assignor  were  liable  before  entry,  or  with- 
out entry,  to  which  the  authorities  fully  go,  it  seems  necessarily 
to  follow,  that  the  assignee  of  the  lessee  is  liable  in  the  same  way. 
But,  the  form  of  the  declaration  in  such  actions  has  been  resorted 
to,  and  the  allegation  of  entry  and  possession,  it  is  said,  is  to  be 
taken  as  an  allegation  of  fact,  not  a  conclusion  of  law,  and,  there- 
fore, showing  entry  and  possession  to  be  necessary.  That  this 
allegation  may  be  matter  of  fact  or  of  law,  and,  that  this  will  de- 
pend upon  the  nature  of  the  subject,  is  not  to  be  denied ;  but  the 
question  is,  how  they  are  to  be  taken  in  cases  like  the  present }    If 
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this  question  were  altogether  new,  they  would  constitute  alle^- 
tion  of  fact,  with  those  who  think  entry  necessary,  of  law,  with 
those  who  think  possession  the  legal  enect  of  the  assignment ;  so 
that  it  would  still  come  round  to  the  general  question,  whedier 
actual  entry  and  possession  be  necessary :  but  to  say  that  they  are 
necessary,  because  such  is  the  form  of  the  declaration,  is,  in  ef- 
fect, to  beg  the  question  ;  as  the  argument  turns  in  a  circle,  when 
it  is  said,  entry  and  possession  are  necessary,  because  the  declara- 
tion so  alleges,  and,  because  they  are  necessary  the  declaration 
does  so  allege.     In  Cook  v.  Harris^  which  was  an  action  of  debt* 
for  rent  against  the  assignee  of  a  term,  the  declaration  contained 
no  averment  of  entry  and  possession ;  and  Lord  Holt  said,  that 
the  ancient  method  of  pleading  assignments  was,  virtute  cujus  the 
assignee  entered  and  was  possessed,  but,  that  this  method  was 
now  disused,  for  the  assignee  had  the  estate  in  him  before  entry. 
But,  in  Eaton  v.  Jaques^  this  is  denied  by  Mr.  Justice  BuUer,  who 
says,  lord  Holt  is  mistjdcen,  for  that  he  (Mr.  J.  Buller)  has  look- 
ed into  the  precedents,  and  they  always  allege  virttUe  cujus  the 
assignee  entered  and  was  possessed.     Be  it,  therefore,  that  in  this 
respect,  lord  Holt  was  mistaken ;  though  the  declaration  in  the 
case  before  him  contains  no  such  averment,  either  as  to  the  ori- 
ginal lessee,  or  the  assi^ee  of  the  lessee ;  still  lord  Holt's  au- 
tiiority,  in  point  of  opimon,  remains  precisely  the  same,  namely, 
that  such  averment  is  not  necessary,  being  only  what  the  law 
would  imply,  opposed  certamly  by  that  of  Mr.  Justice  Buller. 
And,  admitting  Mr.  J.  Buller  to  have  been  right  as  to  the  fact, 
that  all  declarations,  before  and  since  the  particular  case,  contain- 
ed, and  still  contain,  this  allegation,  it  would  equally  leave  the 
question  unsettled,  of  which  description  the  allegation  is  to  be 
considered,  whether  as  matter  of  fact  or  matter  of  law ;  no  case 
having  been  cited  in  which,  these  words  having  been  traversed, 
the  traverse  has  been  held  good  ;  and,  it  will  immediately  be  seen, 
the  only  case  decided  is  the  other  way.     That  case  is  the  case  of 
Walker  v.  Beeves^  and  it  was  covenant  for  rent  reserved  upon  a 
lease,  by  an  assignee  of  the  reversion  against  an  assignee  of  the 
original  lessee.  The  defendant  pleaded  two  different  pleas.  The  first 
was  demurred  to.     In  the  second  he  stated,  that  before  the  rent  in 
question  became  due,  he  assigned  all  the  estate,  title,  interest  and 
term  of  years,  which  he  then  had  to  come  in  the  premises,  to  one 
Ri^^ ;  by  virtue  of  which  assignment  Riggs  entered,  and  was,  and 
still  is  possessed  thereof,  &c.  To  this  plea  the  plaintiff  replied,  that, 
at  and  after  the  time  when  the  rent  in  question  became  due,  the 
defendant  remained  and  continued  in  possession  of  the  premises, 
without  this,  that  the  said  Riges,  at  any  time  before  the  rent  be- 
came due  and  in  arrear,  entered  the  premises,  and  was  possessed 
thereof.     The  defendant  demurred  to  this  replication,  and  showed 
for  cause,  that  the  plaintiff  had  therein  traversed,  and  attempt- 
ed to  put  in  issue,  matter  of  law  only,  and  not  any  matter  traver- 
sable or  issuable.     The  court  took  time  to  consider,  and  Lord 
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Mansfield  said,  that  they  did  not  enter  into  the  merits  of  the  first 
plea,  for  that  they  were  unanimous  in  thinking  that  the  replication 
to  the  second  was  not  good,  unless  it  had  gone  farther,  and  charg- 
ed the  second  assignment  to  have  been  fraudulent.  By  the  assign- 
ment, the  title  and  possessory  right  passed,  and  the  assignee  be- 
came possessed  in  law.  This  case  is  by  no  means  like  Eaton  v. 
Jaques^  for  the  tissi^ment  there,  being  a  mortgage  from  the  na- 
ture of  the  transaction,  it  was  not  an  assignment  to  this  purpose  ; 
it  was  a  mere  security.  Taking  it  then,  that  the  assignee  is,  after 
acceptance  of  the  assignment,  hable  without  entry  and  possession, 
Eaton  V.  Jajues  will  stand  on  its  own  peculiar  ground,  which  is, 
that  an  assignment  of  a  lease  taken  by  way  of  pledge  or  security, 
differs,  in  this  respect,  from  an  absolute  assignment,  so  that  entry 
and  possession  are  necessaijto  make  such  assignee  liable.  On 
the  other  hand,  three  cases  in  equity  have  been  cited  precisely  si- 
milar to  the  present  case.  In  the  case  of  S^arkes  v.  Smithy  the 
court  refused,  on  bill,  to  compel  an  assignee  of  a  term  on  mort- 
gage to  discover  his  assignment ;  the  object  of  the  lessor  in  requir- 
ing it,  being,  to  make  the  assignee  liable  to  the  covenants  of  the 
mortgagor,  although  he  had  not  taken  actual  possession  of  the  pre- 
mises. The  court  said,  it  was  the  mortgagee's  folly  to  take  an  as- 
fflgnment  of  the  whole  term,  whereby  he  subjected  himself  to  the 
covenants  in  the  original  lease,  instead  of  taking  a  derivative  lease 
of  all  the  term,  but  a  month,  week,  or  day ;  yet  as  he  was  only 
mortgagee,  and  never  in  possession,  they  would  not  assist  the 
plaintio,  but  left  him  to  recover  at  law  as  well  as  he  could.  In 
PUkington  v.  Shalkr^  100/.  were  lent  by  way  of  mortgage  upon  an 
assignment  of  a  building  lease,  and  the  mortgagee  never  entered 
or  took  possession,  but  lost  the  money  lent.  The  defendant  in 
equity  having  recovered  against  the  mortgagee,  as  assignee,  the 
rent  reserved  on  the  lease,  the  bill  was  to  be  relieved  against  the 
recovery  at  law ;  and  the  court  dismissed  it,  saying,  the  mortgagee 
was  ill  advised  to  take  an  assignment  of  the  whole  term.  In 
both  cases  the  principle  of  law,  that  an  assignee  of  a  whole  term 
is  subject  to  the  covenants  of  the  original  lease,  is  fully  admitted. 
The  different  event  of  the  application  arose,  merely,  from  the  par- 
ties having  changed  sides  on  the  application  to  the  (Powell  on 
Mortgagees,  c.  iv.  p.  80, 1st  ed.  vol.  i.  p.  233, 235, 4th  ed.)  court. 
The  third  case,  Lucas  v.  Comerford,  was  bill  by  executors  of  les- 
sor against  the  depositary  of  a  lease  to  secure  a  debt,  for  specific 
performance  of  a  covenant  in  the  lease  to  rebuild  houses.  Lord 
Thurlow  said  it  was  no  matter  whether  the  defendant  took  the 
lease  as  pledge  or  as  a  purchase,  he  could  not  take  the  estate 
without  taking  the  burthen,  1  Ves.  jun.  235.  The  case  of  Eaton 
and  Jaques  stands  then,  as  a  single  case,  opposed  as  I  have  stated ; 
but,  if  there  were  no  authority  against  it,  is  it  upon  principle  to 
be  supported  ?  The  assignment  of  a  lease  for  the  whole  term, 
whether  absolute,  or  subject  to  a  proviso  for  re-assignment  in  a 
certam  event,  is,  as  far  as  concerns  the  interest,  to  be  transferred 
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precisely  the  same ;  and  the  assignment,  as  in  the  present  case,  is 
of  all  the  right,  title,  and  interest,  of  the  assignor  m  the  lease  as- 
signed. So  completely  does  the  interest  pass  from  the  one,  and 
vest  in  the  other,  that  there  is  a  covenant  to  re-assign  when  the 
money  shall  be  repaid.  The  whole  interest  is  therefore  assigned, 
and  the  whole  is  to  be  re-assigned.  It  vests  then  absolutely,  till 
such  re-assignment,  in  the  party  who  is  to  re-assign ;  and  is  not 
less  absolute,  because,  by  agreement  between  the  immediate  par- 
ties, to  which  the  lessor  is  no  party,  the  assignor  may,  in  an  event 
which  may  or  may  not  happen,  entitle  himself  to  a  re-conveyance 
by  the  money  being  repaid.  In  the  intermediate  time,  or  till 
such  re-assi^nment,  the  assignee  stands  in  the  situation  of  the  as- 
signor, and  is,  as  against  the  lessor,  subject  to  all  the  liabilities 
created  by  the  lease ;  and,  if  the  one  were  liable  without  entry 
and  possession,  the  other  is  equally  so  ;  and,  that  the  former 
would  be  liable,  has,  I  conceive,  been  fully  shown.  But,  in  this 
case,  as  it  seems  to  me,  there  can  be  no  doubt  whatever ;  for, 
here,  the  special  verdict  finds,  that  the  money  was  not  paid  on  or 
before  the  day  when,  if  not  paid,  the  assignment  was  to  become 
absolute:  it  did,  therefore,  become  absolute;  so  that  this  is, 
strictly,  the  case  of  an  absolute  assignment,  and  subject,  there- 
fore, to  all  the  rules  which  afiect  it  as  such.  It  has  been  further 
said,  that  there  is  no  privity  of  estate,  because  possession  was  not 
taken ;  nor  privity  of  contract,  in  respect  of  which  the  origmal 
lessee  would  be  liable  without  possession.  But  it  is  not  so ;  for 
there  is  privity  of  estate,  if  legal  possession,  that  is,  acceptance  of 
the  thing  assigned  by  acceptance  of  the  assignment,  be  equialent 
to  actual  entry,  which  it  is,  if  there  be  justness  in  the  observations 
already  made  ;  and,  even  as  to  the  privity  of  contract,  there  is  such 
privity  also,  for  the  contract  of  the  lessor  is  with  the  lessee  and 
his  assigns,  and  the  defendants  here  are  the  assigns  of  the  lessee : 
it  is,  therefore,  a  contract  between  the  lessor  and  the  assignee, 
that  is,  in  this  case,  between  the  plaintiff  and  the  defendants.  The 
cases  of  bankruptcy,  which  have  been  alluded  to,  stand  on  a  dif- 
ferent ground.  In  the  case  of  actual  acceptance,  assignees  would, 
of  course,  be  liable,  and  they  may  accept  without  entry ;  but  the 
assignment  is  not  compulsory  on  them  to  take :  if  they  do  not 
take,  they  will  not  be  liable,  notwithstanding  the  assignment ;  but, 
if  they  elect  to  take,  then  it  is  their  taking,  but  not  singly  by  the 
assignment :  they  become  liable  as  assignees.  To  the  cases  of 
Dak  V.  Westerdelly  and  Stone  v.  Evans^  it  will  be  sufficient  merely 
to  refer,  as  showing  the  disapprobation  which  lord  Kenyon  enter- 
tained and  expressed  of  the  decision  in  Eaion  v.  Jaques ;  and  to 
this  it  is  hardly  necessary  to  add,  what  is  well  known,  that  it  did 
not  meet  with  the  approbation  of  the  profession  at  large,  at  the  time. 
Remaining,  however,  as  an  authority,  though  a  single  authority, 
when  this  present  case  came  before  this  court  on  demurrer,  it  was 
directed  by  the  late  Chief  Justice  to  be  turned  into  a  special  ver- 
dict, that  we  might  have  it  argued  before  all  the  judges,  and  col 
lect  their  opinion  on  the  point.     This  has  accordingly  been  done ; 
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and  we  have  authority  to  say,  that,  in  the  opinion  of  a  great 
majority,  Eaton  v.  JaqueB  is  not  to  be  considered  as  having 
been  rightly  decided.  This  case  being  therefore  removed  out 
of  the  way,  and  the  law  being  otherwise  clear,  the  consequence 
is«  that  the  plaintiff  is  entitled  to  judgment. 

RicnARDBOK,  J.,  concurred. 
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Lord  RIVERS  v.  PRATT  and  TROWBRIDGE.— p.  265. 

la  a  cause  concerning  rights  of  chase,  involving  documentary  evidence  of  great 
length  and  antiquity,  together  with  much  oral  testimony,  the  court  would  not 
grant  a  trial  at  bar,  a  new  trial  having  recently  been  refused  in  K.  B.  where  another 
defendant,  who  had  contested  the  same  rights,  had  obtained  a  verdict. 

This  was  an  action  of  trespass,  for  breaking  and  entering  the 
plaintiff's  chase,  and  killing  deer  therein.  The  defendant  pleaded 
not  guilty ;  and  the  question  to  be  tried,  was,  whether  certain 
lands  in  the  parish  of  Tollard  Royal,  in  Wiltshire,  were  within 
the  chase  called  Granborn  Chase.  In  a  former  case,  of  Lard 
Rivers  v.  King^{d)  a  ^'ury,  after  a  trial  that  lasted  two  days,  had 
decided,  that  lands  in  the  parish  of  AJvediston,  in  Wiltshire, 
were  not  within  Granborn  Chase ;  and  the  Court  of  King's 
Bench  had,  after  a  very  long  argument,  refused  to  send  the  case 
down  to  a  new  trial,  being  satisfied  that  the  finding  of  the  jury 
was  right. 

LeviSy  Serjt.,  in  the  last  term,  had  obtained  a  rule  nUi  for  a 
trial  at  bar  in  the  present  case,  on  the  following  grounds.  Two 
boundaries,  he  said,  were  ascribed  to  Granborn  Chase ;  and  the 

(a)  Decided  in  Trinity  term,  1818,  K.  B. 
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question  was,  which  of  these  boundaries  constituted  the  proper 
limit.  The  inward  boundary  comprised  a  space  of  about  16,000  • 
acres,  the  outward  boundary  was  nearly  100  miles  in  circum- 
ference, and  there  had  been  constant  disputes  between  the  pro- 
prietors of  lands  situated  between  these  two  boundaries,  and  the 
owner  of  the  chase ;  the  land  owners  contending,  that  the  rights 
of  chase  extended  not  beyond  the  inward  boundary ;  the  chase 
owner  asserting  his  righty  to  deer  pasture  over  the  whole  space 
between  the  two  boundaries.  It  had  been  contended,  that  all 
the  lands  in  Wiltshire  were  without  the  inward  boundary.  The 
learned  Judge,  who  presided  at  the  trial  of  Lord  Bivers  v.  Kingy 
bad  solved  the  difficulty  by  supposing,  in  his  charge  to  the  jury, 
that  the  space  between  the  two  boundaries  was  purlieu^  which  is 
defined  by  the  older  authorities  to  be  the  disafforested  ambit  of  a 
forest,  over  which  the  owner  of  the  forest  has  no  other  right, 
than,  by  himself  and  his  keepers,  to  pursue  the  deer  which  escape 
out  of  his  forest.  This  solution  of  the  difficulty  was  perfectly 
new.  [The  learned  Serjeant  here  went  at  great  length  into  the 
evidence  on  the  former  trial,  to  show,  that  the  -loeus  in  quo  could 
not  be  purlieu.']  He  then  stated,  that  no  trial  at  bar  had  been 
asked  in  the  first  cause,  because  this  solution  of  the  difficulty 
was  not  anticipated ;  that  the  whole  question  of  the  extent  of 
the  chase  rights  was  involved  in  such  ambiguity,  and  depended  on 
the  construction  of  so  many  documents,  on  which  it  was  scarcely 
possible  to  suppose  a  jury  competent  to  form  an  opinion,  that  the 
case  could  not  be  tried  fairly  in  any  shape,  but  by  a  trial  at  bar* 
Manj  of  the  documents  went  back  as  far  as  500  years.  A 
special  verdict,  or  case,  as  it  must  contain  all  this  mass  of  docu- 
mentary evidence,  mixed  up  with  statements  of  witnesses,  would 
be  so  long,  aa  to  take  up  more  of  the  time  of  the  Court  than  a 
trial  at  bar ;  besides,  if  such  verdict  were  imperfectly  drawn  up, 
the  question  could  not  be  tried,  and  to  state  the  case  accurately, 
would  be  in  effect  to  solve  the  difficulty ;  so  that  it  did  not  appear 
how  a  special  verdict  or  case  could  be  drawn  up.  If  it  could  be 
done  correctly,  it  would  put  the  one  or  the  other  party  out  of 
court.  If  an  objection  were  mad)e  to  the  direction  of  the  Judse 
who  tried  the  cause,  the  whole  evidence  must  be  stated  for  the 
Court,  and  there  again  the  same  difficulties  occurred  as  before. 
If  a  bill  of  exceptions  were  tendered,  it  must  be  put  on  record, 
and  would  go  to  the  Court  of  King's  Bench,  who  would  be  in- 
clined to  support  their  former  judgment.  He  did  not  ask  for  a 
trial  at  bar,  on  account  of  the  magnitude  of  the  interests  at 
stake,  or  on  account  of  the  number  of  witnesses  and  documenta 
to  be  examined ;  but,  because  an  effectual  trial  could  not  be  had 
in  any  other  way,  as  it  could  not  be  supposed,  that  a  jury,  of 
whatever  probity,  would  be  competent  to  weigh  the  various  and 
difficult  testimony,  which  would  be  laid  before  them  from  the 
transactions  of  500  years  past. 

Pell^  Serjt.,  now  showed  cause  against  the  rule,  and  contended, 
that  the  magnitude  of  the  interests  at  stake,  and  the  amount  of 
evidence  to  be  examined,  were  not  sufficient  causes  for  granting 
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a  trial  at  bar,  which  was  entirely  in  th^  discretion  of  the  Court. 
The  only  ground  was  difficulty  in  point  of  law ;  and  how  could 
it  be  said,  that  there  was  any  difficulty  here,  when  the  Court  of 
King's  Bench,  after  a  most  patient  hearing,  had  refused  to  send 
down  to  a  second  trial,  a  case,  in  which  the  same  rights  were 
contested. 

Len8  having  been  heard  in  support  of  his  rule, 

Dallas,  C.  J.,  delivered  judgment.  This  is  a  subject  very 
extensive  in  its  nature.  I  do  not  mean  to  underrate  its  difficulty ; 
but  the  merits,  as  to  the  present  application,  lie  within  a  narrow 
compass.  An  application  for  a  trial  at  bar  is  at  all  times  within 
the  discretion  of  the  Court,  and  it  is  impossible  to  say,  precisely, 
what  circumstances  will  entitle  a  party  to  such  a  trial ;  but  this 
I  may  say,  that  such  a  mode  of  proceeding  is  never  conceded 
lightly,  because,  without  considering  the  inconvenience  arising 
from  it  to  the  Court,  which  I  trust  will  never  weigh,  it  delays 
the  other  suitors,  and  is  necessarily  productive  of  the  most  heavy 
expense ;  the  application,  therefore,  should  be  made  on  strong 
grounds.  I  am  not  aware  of  any  case  similar  to  the  present ; 
but  we  are  not  now  called  upon  to  consider  before  trial  bad, 
whether  on  the  ground  of  the  magnitude  or  difficulty  of  the  ca«e, 
we  shall  grant  a  trial  at  bar.  That  season  has  gone  by ;  a  trial 
of  these  same  rights  has  been  had,  and  therefore  we  are  now  to 
see  if  there  are  any  other  grounds  on  which  we  can  comply  with 
this  request.  It  is  said,  that  no  application  was  made  in  the  first 
instance,  because,  the  solution  of  the  difficulty  started  by  a 
learned  Judge,  now  no  more,  had  not  been  anticipated ;  and  my 
learned  brother  called  that  solution  a  novelty.  Taking  it  to  have 
been  so  at  the  time  when  it  was  delivered  by  the  learned  Judge 
at  nisi  prius^  it  ceased  to  be  so,  after  the  arguments  for  a  new 
trial.  On  what  ground,  then,  can  a  trial  at  bar  be  demanded 
here,  when  another  court,  in  a  question  concerning  the  same 
rights,  would  not  so  much  as  grant  a  new  trial  ?  If  it  be  neces- 
sary, a  bill  of  exceptions  may  be  tendered ;  that,  we  are  told, 
must  be  put  on  record,  and  go  to  the  Court  of  King's  Bench, 
which  will  be  inclined  to  abide  by  its  former  decision.  If  so, 
there  is  the  power  of  bringing  error  to  the  House  of  Lords, 
where  the  decision  must  be  final.  Upon  the  whole,  I  think  no 
grounds  have  been  laid  for  granting  a  trial  at  bar. 

Park,  J.  I  am  of  the  same  opinion.  All  the  grounds  urged 
for  a  trial  at  bar  are  insufficient.  The  alleged  novelty  of  the 
•solution,  started  by  a  learned  Judge,  does  not  come  with  a  good 
grace,  after  two  days  of  laborious  investigation  and  patient  hear- 
ing at  Salisbury.  No  doubt  the  opinion  was  a  novelty  when  it 
was  first  started,  but  it  was  no  longer  so,  after  having  been  can- 
vassed four  days  in  the  Court  of  King's  Bench.  Whatever  dif- 
ficulty there  may  be  in  the  case,  it  has  been  lessened  by  that 
discussion  in  the  King's  Bench ;  and  though  there  might  have 
been  a  reason,  in  a  case  of  such  great  antiquity,  for  applying  for 
a  trial  at  bar  in  the  first  instance,  there  can  be  none  now.    My 
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brother  Richardson  concurs  with  us  in  opinion,  and  has  desired 
me  to  express  this  in  his  absence. 
BuRROUGH,  J.,  concurred. 

Rule  discharged.(a) 
(a)  Richardson,  J.,  was  absent. 


OLIVER  and  Others,  Assignees  of  ROBERTS,  a  Bankrupt, 
V.  BARTLETT.— p.  269. 

Where  the  question  was,  whether  a  bankmpt  had  possession  of  a  stack  of  bark 
as  repated  'owner :  Held,  that  evidence  of  his  being  reputed  the  owner  of  it 
was  properly  admitted,  facts  having  been  proved,  which  amounted  to  a  dis- 
position of  the  property  by  him  as  owner. 

Trover  for  a  rick  of  bark.  At  the  trial  before  Graham,  B., 
at  the  Buckingham  Spring  Assizes,  1819,  it  appeared  that 
Roberts  had  purchased  the  bark  in  1815,  and  that  the  invoice 
was  made  out  in  his  name.  A  commission  of  bankruptcy  was 
issued  against  him  in  April,  1817.  The  witnesses  called  by  the 
plaintiff  proved,  that  Roberts  had  exercised  repeated  acts  of 
ownership  over  the  rick,  between  the  times  of  his  purchase  and 
becoming  a  bankrupt,  and,  in  particular,  that  he  had  given 
directions  for  the  repair  of  the  thatch,  a  few  weeks  before  his 
bankruptcy  ;  that  he  was  always  reputed  to  be  the  owner  of  the 
rick,  and  that  credit  was  continued  to  him,  upon  the  belief  that 
the  rick  in  question  was,  in  fact,  his.  The  witnesses  on  the  part 
of  the  defendant,  who  was  father-in-law  to  the  bankrupt,  stated, 
that  the  defendant  purchased  and  paid  for'  the  bark,  twelve 
months  before  the  bankruptcy ;  but  there  was  no  evidence  to 
show  that  he  had  ever  taken  possession  of  the  rick,  or  had  men- 
tioned the  fact  of  purchase  to  any  individual.  The  counsel  for 
the  defendant  objected,  at  the  trial,  to  the  admission  of  evidence 
of  reputation  that  the  rick  was  the  property  of  Roberts  ;  con- 
tending, that  the  evidence  ought  to  have  been  confined  to  acts, 
which  constituted  a  disposition  of  the  property  by  Roberts  as 
reputed  owner.  Evidence  of  reputation  was  nevertheless  ad- 
mitted, as  appears  above,  and  the  learned  Judge,  among  other 
things,  put  it  to  the  jury,  whether  Roberts,  having  been  unques- 
tionably the  original  owner  of  the  bark,  continued  to  be  reputed 
so  up  to  the  time  of  the  bankruptcy.  The  jury  found  a  verdict 
for  the  plaintiffs. 

Blosset,  Serjt.,  having  in  the  last  term  obtained  a  rule  nisi  fox 
a  new  trial,  was  now,  with  Lens^  Serjt.,  called  upon  by  the  Court 
to  support  the  rule. — ^Evidence  of  reputation  ought  not  to  have 
been  admitted  in  this  case.  The  whole  question  turns  on  the 
eleventh  section  of  the  21st  of  James  the  lst,(a)  by  which  it  is 
enacted,  ^'  that  if  at  any  time  hereafter,  any  person  or  persons 
shall  become  bankrupt,  and  at  such  time  as  they  shall  so  become 
bankrupt,  shall,  by  the  consent  and  permission  of  the  true  owner 

(a)  C.  19,  8. 11. 
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and  proprietary,  have  in  their  posfleBSion,  order,  and  disposition, 
any  goods  or  chattels,  whereof  they  shall  he  reputed  owners, 
and  take  upon  them  the  sale,  alteration,  or  disposition  as  owners, 
that  in  every  such  case  the  said  commissioners,  or  the  greater 
part  of  them,  shall  have  power  to  sell  and  dispose  the  same,  to 
and  for  the  henefit  of  the  creditors  which  shall  seek  relief  by  the 
said  commission,  as  fully  as  any  other  part  of  the  estate  of  the 
bankrupt."  This  clause  does  not  alter  the  rules  of  evidence 
respecting  reputation,  or  make  that  evidence,  which  would  not 
have  been  evidence  before,  but  merely  entitles  the  commissioners 
to  take  property,  which  the  bankrupt  may  have  in  his  possession, 
order,  and  disposition,  as  reputed  owner :  the  evidence  at  the 
trial  should  therefore  have  been  confined  to  establish  the  bank- 
rupt's possession,  and  acts  of  ordering,  or  disposition,  and  not 
have  been  extended  to  let  in  loose  reputation.  Such  possession 
is  not  the  subject  of  legal  reputation,  evidence  of  which  is  ad- 
mitted only  from  the  necessity  of  the  case,  in  matters  of  great 
antiquity  or  points  of  pedigree.  Possession,  as  reputed  owner, 
ought  to  be  proved  by  specific  acts ;  and  it  is  not  enough  for  a 
witness  to  say,  that  he  believed  the  party  to  be  the  owner,  or 
that  he  gave  him  a  larger  credit  on  that  account.  The  statute 
uses  the  words  "reputed  owner"  as  apparent  owner,  and  as 
opposed  to  real  owner ;  and  the  question  is,  whether  this  man, 
with  the  consent  of  the  real  owner,  had  the  disposition  of  the 
goods  as  reputed  owner ;  for  he  might  have  had  the  disposition 
of  them  as  factor,  broker,  or  servant.  Under  the  statute,  there* 
fore^  evidence  might  have  been  given  of  various  acts  of  owner- 
ship, and  whether  those  acts  were  done  in  the  character  of  bro- 
ker, servant,  or  master ;  but  evidence  of  reputation  could  never 
have  been  intended  to  be  sanctioned  in  such  cases.  In  Ghurr  v. 
Mutton,  Holt,  N.  P.  C.  328,  which  was  very  distinguishable  from 
the  present  case,  Gibbs,  C.  J.,  said  the  jury  must  look  to  facts. 
Dallas,  G.  J.  It  appears  to  me,  that  this  case  has  nothing 
to  do  with  the  general  rules  of  evidence,  as  to  hearsay  or  reputa- 
tion, but  turns  entirely  on  the  construction  of  a  clause  in  the 
statute  of  James.  It  is  said  to  be  the  object  of  the  statute  to 
ascertain  reputed  ownership,  and  so  it  is;  for  if  a  party  exercises 
a  power  over  property,  he  shall  be  considered  real  owner,  to  put 
this  property  in  the  power  of  his  creditors.  The  statute  says, 
*^If  any  persons,  at  such  time  as  they  shall  so  become  bankrupt, 
shall,  by  the  consent  and  permission  of  the  true  owner  and  pro- 
prietary, have  in  their  possession,  order,  and  disposition,  any 
goods  or  chattels :"  the  consent  of  the  owner  is  to  be  taken  as 
established  by  the  exercise  of  acts  of  disposition  over  the  pro- 
perty, throwing  it  on  the  other  side  to  show  that  no  such  consent 
was  given.  Then  follow  the  words,  "whereof  they  shall  be  the 
reputed  owners,  and  take  upon  them  the  sale,  alteration,  or  dis- 
position, as  owners."  The  word  "reputed"  is  the  emphatic  word 
of  the  statute,  to  distinguish  between  the  real  and  the  apparent 
owner ;  and  how  is  it  to  be  ascertained  that  a  party  is  the  re- 
puted owner,  except  by  the  admission  of  evidence  to  that  eflfect  ? 
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Whether  abstractedly  such  evidence  be  proper,  I  will  not  here 
examine,  because  it  is  not  necessary :  the  point  here  is,  whether, 
under  the  circumstances  of  this  case,  and  the  enactment  of  the 
statute  of  James,  the  question,  "  Is  the  party,  or  is  he  not,  re- 
puted owner  ?"  is  a  question  necessary  and  proper  to  be  put.  I 
think  it  is  a  necessary  and  proper  question.  In  these  cases,  the 
principal  difficulty  that  arises,  is,  to  ascertain  who  is  the  reputed 
owner ;  and  this  is  much  more  a  question  of  fact  than  of  law. 
In  Mutter  v.  Mo%9^  1  M.  &  8.  388,  Lord  Ellbnborough  says, 
the  reputed  ownership  is  a  fact  which  ought  to  be  found :  and  so 
it  is  laid  down  in  a  prior  case  in  Bosanquet  and  Puller.(a)  I 
am,  therefore,  clearly  of  opinion,  that  evidence  of  reputation  was 
properly  introduced  here.  It  is  said,  the  case  in  Holt  does  not 
decide  the  present  case :  if  it  were  necessary  to  resort  to  it,  I 
think  it  does.  There,  in  an  action  by  the  assignee  of  a  bank- 
rupt claiming  property  which  the  bankrupt  was  alleged  to  have 
had  in  his  possession  and  disposition  as  the  reputed  owner,  at. 
the  time  of  his  bankruptcy,  it  was  held  competent  for  the  de- 
fendant, who  had  paid  a  valid  consideration  for  the  property,  to 
give  evidence  of  a  contrary  reputation,  and  to  resist  the  claim 
of  the  plaintiff,  under  the  statute  21  J.  1,  c.  19,  s.  11,  upon  those* 
grounds.  Gibbs,  C.  J.,  there  says,  "What  is  reputation  of 
ownership  ?  It  is  made  up  of  the  opinions  of  a  man's  neigh- 
bours ;  it  is  a  number  of  voices,  as  it  were,  concurring  upon  one 
or  other  of  two  facts."  And  so  I  say  here:  beyond  this  it. is  not 
necessary  to  go.  Whether  reputed  ownership  could  be  proved, 
in  any  case,  without  the  evidence  of  facts  to  support  it,  I  do  not 
now  decide ;  but,  in  the  present  instance,  evidence  of  the  reputa- 
tion, supported  by  numerous  facts,  has  been  properly  admitted. 
Park,  J.  I  also  wish  to  be  understood  as  not  giving  any 
opinion  on  the  abstract  question,  whether  reputed  ownership  may 
be  proved  by  evidence  of  the  reputation,  without  any  facts  to 
support  it :  but  here  we  have  many  facts ;  and  one  of  the  wit- 
nesses, after  stating  various  acts  of  ownership  on  the  part  of  the 
bankrupt,  ends  his  testimony  with,  "and  therefore  I  thought 
Roberts  the  owner."  My  brother  Blowet  has  urged  that  the 
word  "reputed,"  in  the  statute,  is  only  used  in  the  sense  of  "ap- 
parent." It  maybe  so;  but  on  examining  the  preamble,  we 
shall  clearly  see  that  it  was  the  object  of  the  statute  to  protect 
creditors  from  the  effects  of  a  false  reputation.  Lawrence,  J», 
says,  in  Home  v.  Baker,  9  East,  241,  "the  <mcstion  in  these 
cases  is  rather  a  question  of  fact  than  o£  law ;'  and  how  is  the 
fact  to  be  made  out  ?  By  the  opinions  of  m»n,  who  have  seen 
the  party  do  certain  acts,  and,  from  those  acts,  have  reputed 
him  to  be  the  owner  of  the  property  which  may  be  in  question. 
The  case  in  Holt  is  exactly  to  the  point.  One  witness  has  said, 
he  was  induced  to  continue  his  credit  from  the  appearance  held 
out ;  and  this  is  the  very  case  for  which  the  statute  meant  to 
provide. 

(a)  LmgKam  t.  Bigg»^  1  B.  &  P.  87. 
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BuRROUGH,  J.  This  is  a  question  merely  on  the  statute  of 
James ;  and  if  we  reject  the  evidence  which  has  here  been  offered, 
we  must  also  reject  the  word  "reputed.**  Without  going  into 
,the  doctrine  of  evidence  at  large,  we  need  only  confine  ourselves 
to  the  circumstances  of  the  present  case.  Every  disposition  of 
the  property  in  question  was  made  by  the  bankrupt,  and  his 
acts  alone  gave  rise  to  the  reputation  that  he  was  the  real  owner. 
Some  of  the  witnesses  might  perhaps  have  given  evidence  of  the 
reputation,  without  speaking  of  any  specific  act  of  ownership; 
but  possession  naturally  gives  rise  to  the  idea  of  property,  and 
it  was  not  necessary  that  every  witness  should  connect  facts  with 
the  statement  of  reputation.  -  If  no  case  had  been  decided,  I 
should  be  clearly  of  opinion  that  this  evidence  was  properly  re- 
ceived ;  but  the  very  point  has  been  laid  down  by  the  late  Lord 
Chief  Justice  of  the  Common  Pleas.  There  are  various  ways, 
in  which  the  reputation  of  ownership  might  have  been  sot  rid  of. 
It  might  have  been  shown,  for  instance,  that  the  bankrupt  dis- 
posed of  the  property  as  executor,  and  that  the  plaintiffs  were 
deceived  by  this  appearance;  but  here  the  possession,  disposition, 
and  reputation  of  ownership,  were  clearly  established. 

LaweSy  Serjt.,  was  to  have  shown  cause  against  the  rule. 

Rude  discharged,  (a) 

(a)  RiOHABDSON,  J.f  absent 


ATKINS  and  Others,  Assignees  of  TREDGOLD,  a  Bankrupt, 
V.  SEWARD  and  Others.— p.  275. 

The  assignees  of  a  bankrupt,  when  nonsuited,  are  not  entitled,  under  49  0.  8, 
c.  121,  B.  10,  to  the  costs  of  proving,  after  notice  to  do  so,  the  commission, 
trading,  act  of  bankruptcy,  and  petitioning  creditor's  debt. 

In  this  action,  the  defendants,  pursuant  to  statute  49  Q.  3,  c. 
121,  s.  10,  gave  notice  of  their  intention  to  dispute,  at  the  trial 
of  the  cause,  the  validity  of  the  commission  of  bankrupt  issued 
against  Tredgold,  and  the  trading,  act  of  bankruptcy,  and  peti- 
tioning creditor's  debt,  upon  which  the  commission  was  founded. 
The  case  came  on  for  trial  before  Holroyd,  J.,  at  the  Winches- 
ter Spring  assizes,  1819;  and  after  evidence  adduced  by  the 
plaintiffs,  touching  the  matters  mentioned  in  the  notice,  the 
plaintiffs  were  nonsuited.  The  Judge  certified,  that  the  trading 
of  Tredgold  was  admitted,  and  that  the  petitioning  creditor's 
debt  and  the  bankruptcy  of  Tredgold  were  duly  proved.  On 
the  taxation  of  costs,  the  prothonotary  thought  he  was  not 
authorized  by  the  statute  49  G.  3,  c.  121,  to  allow  the  assignees 
the  costs  of  proving  the  matters  contained  in  the  defendants' 
notice. 

Pelly  Serjt.,  now  moved  for  a  rule  to  refer  it  to  the  prothono- 
tary to  tax  the  costs  of  the  plaintiffs,  occasioned  by  the  defend- 
ants having  given  notice  of  their  intention  to  dispute  the  com- 
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mission,  trading,  act  of  bankruptcy,  and  petitioning  creditor's 
debt.  By  the  49  G.  3,  c.  121,  s.  10,  it  is  provided  that  "  from 
and  after  the  passing  of  this  act,  in  any  action  now  brought,  or 
hereafter  to  be  brought,  by  or  against  any  assignee  of  any  bank- 
rupt, the  commission  of  bankrupt,  and  the  proceedings  of  the 
commissioners  under  the  same,  shall  be  evidence  to  be  received 
of  the  petitioning  creditor's  debt,  and  of  the  trading  and  bank- 
ruptcy of  such  bankrupt,  unless  the  other  party  in  such  action 
shall,  if  defendant,  at  or  before  the  time  of  his  pleading  to  such 
action,  and  if  plaintiff,  before  issue  joined  in  such- action,  give 
notice  in  writing  to  such  assignee  that  he  intends  to  dispute  such 
matters,  or  any  of  them ;  and  where  such  notice  shall  have  been 
givenf  if  such  assignee  shall  at  the  trial  prove  the  matter  so  dis- 
puted, or  the  other  party  shall  at  the  trial  admit  the  same,  the 
judge  before  whom  the  cause  shall  be  tried  shall,  if  he  shall  see 
fit,  grant  a  certificate  that  such  proof  or  admission  was  made 
upon  such  trial ;  and  such  assignee  shall  be  entitled  to  the  costs, 
to  be  taxed  by  the  proper  oflicer,  occasioned  by  such  notice ;  and 
such  costs  shall,  in  case  the  assignee  shall  obtain  a  verdict,  be 
added  to  his  costs ;  and  if  the  other  party  shall  obtain  a  verdict, 
shall  be  set  off  or  deducted  from  the  costs,  which  such  other 
party  would  otherwise  be  entitled  to  receive  from  such  assignee." 
The  plaintiffs,  if  not  within  the  letter,  are  surely  within  the 
equity,  of  the  act ;  for  the  legislature  would  never  have  given 
the  plaintiff  the  costs  of  establishing  the  bankruptcy,  even  where 
the  defendant  obtains  a  verdict,  if  it  had  been  thought  proper 
that  they  should  be  withheld  on  a  nonsuit.  The  act  certainly 
has  not  specified  the  case  of  a  nonsuit ;  but  it  says,  generally, 
that  the  assignees  shall  be  entitled  to  their  costs. 

BuRROUGH,  J.  It  does  not  folbw  that  the  legislature  intended 
to  allow  the  costs  on  a  nonsuit,  because  they  have  allowed  them 
on  verdict.  In  the  case  of  a  nonsuit,  the  plaintiff  deserts  his 
action. 

Dallas,  G.  J.  The  act  is  positive,  and  does  not  authorize  us 
to  allow  the  costs  in  this  case. 

Park,  J.,  concurred.  Bule  refused.(a) 

(a)  RiOHABDBON,  J.,  absent 


CHEVALIER  and  Others,  Executors  of  FOX,  v.  FINNIS.— 

p.  277. 

Plaintiflfs,  who  Uve  out  of  the  Jurisdiction  of  the  oonrt^  may  be  compeUed  to 
giye  security  for  costs,  though  such  plaintiffs  sue  as  executors. 

LenSj  Serjt.,  on  a  former  day  had  obtained  a  rule  niai^  calling 
on  the  plaintiffs  in  this  cause,  who  sued  as  executors,  to  give 
security  for  costs,  on  the  ground  that  they  resided  in  Jersey, 
out  of  the  jurisdiction  of  the  court. 

VOL.  V.  80 
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Hullocky  Serjt.,  now  showed  cause  against  the  rule,  and  insisted 
that  it  was  not  a  matter  of  course  for  the  court  to  order  security 
for  costs  to  be  given,  on  the  ground,  that  the  plaintiff  lived  out  of 
the  jurisdiction  of  the  court ;  and  he  cited  MCullock  v.  Robimon 
2  N.  R.  352.  But  the  security  required  would  at  all  events  be 
nugatory  in  the  present  instance,  for  the  plaintiffs  sued  as  executors, 
and  therefore  were  not  liable  to  costs. 

•  LenSj  in  support  of  his  rule,  replied,  that  plaintiffs  suing  as  exe- 
cutors were  not  exempt  firom  costs  in  all  cases ;  and  whether  they 
might  or  might  not  be  so  exempt,  in  the  present  instance,  depended 
upon  the  merits  of  the  case,  which  the  other  side  could  not,  in  this 
stage  of  the  proceedings,  assume  to  be  in  their  favour. 

Dallas,  C.  J.  The  general  rule  is,  that  where  a  par^  lives 
out  of  the  jurisdiction  of  the  court,  he  must  give  security  for  costs, 
if  application  to  that  effect  be  made  at  a  proper  stage  of  the  pro- 
ceedings. My  brother  Hullock  has  attempted  to  distinguish  this 
c^se,  by  saying  that  the  plaintiffs,  as  executors,  would  not  be  liable, 
and  therefore  security  is  only  nugatory.  If  the  law  be  so,  that 
the  plaintiffs  cannot  be  liable,  the  mference  drawn  is  correct ;  but 
the  plaintiffs  may  be  liable  though  they  do  sue  as  executors :  I 
think,  therefore,  security  ought  to  be  given. 

The  rest  of  the  court  concurring  in  this  opinion,  they  made  the 
Rule  absolute  (Richabdson,  J.,  absent) 


PAYNE  V,  ACTON  and  Others.— p.  278. 

Where  the  defendants  were  held  to  bail  for  130/.  Oa  11^.,  and  the  cause  being  referred 
to  an  arbitrator,  he  found  that  only  20/L  4«.  9(t  was  due  from  them,  the  court  would 
not  allow  the  defendants  their  costs  under  43  6. 3,  c.  46,  s.  3. 

The  plaintiff  held  the  defendants  to  bail  for  100?.  The  par- 
ticulars of  his  demand  were,  a  sum  of  130Z.  Oir.  lid.,  due  from 
the  defendants  to  the  plaintiff,  on  a  former  balance  of  36?.  139. 
8d.,  on  charges  for  lighterage,  porterage,  and  freight,  in  respect 
of  oats,  hay,  and  straw ;  on  a  further  sum  for  the  hire  of  sacks, 
and  money  paid  for  metage.  The  cause  came  on  to  be  tried  at 
the  London  sittings  after  Easter  term,  1819,  when,  by  consent 
of  the  parties,  a  rule  of  Court  was  made,  that  a  verdict  should 
be  entered  for  the  plaintiff,  with  300?.  damages,  subject  to  an 
award.  On  the  arbitration,  two  witnesses  deposed,  that  the 
plaintiff  had  verbally  agreed  with  the  defendants  for  the  sum  of 
4c?,  per  quarter  for  the  lighterage  of  oats,  and  at  4».  Gd.  per  ton 
for  the  lighterage  of  hay ;  whereas  he  had  charged  the  lighterage 
of  oats  at  6c?.  per  quarter,  and  of  hay  at  7«.  6d.  per  ton,  making 
an  overcharge  to  the  amount  of  85?.  9«.  Td.  The  arbitrator 
awarded  the  plaintiff  a  verdict  for  20?.  4«.  9c?. 

OroBSy  Serjt.,  now  moved  that  the  defendants  might  be  allowed 
their  costs,  under  the  43  G.  3,  c.  46,  s.  3,  on  the  ground  of  an 
arrest  without  probable  cause. 

Dallas,  C.  J.     The  Court  have  always  attended  to  the  cir- 
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camstance  of  the  parties  going  before  an  arbitrator.  There  does 
not  appear  to  have  been  any  vexation  here,  but  an  ordinary 
difference  about  the  terms  of  an  agreement  which  was  never  re- 
duced to  writing.  There  is  no  ground  for  allowing  the  defend- 
ants their  costs. 

The  rest  of  the  Court  concurred.  Rule  refused. 


MARTIN  V.  BURTON— p.  279. 

Where  the  bailiff  of  an  exeontrix  made  cognisance  in  repleyin  for  arrears  of  rent 
incarred  in  the  lifetime  of  the  testator,  and  a  Terdict  was  found  for  the  de- 
fendant, the  court  would  not  permit  the  plaintiff  to  enter  up  judgment  non 
obstante  veredicto,  on  the  ground  that  the  record  did  not  show  the  executrix 
to  be  entitled  to  distrain,  under  the  82  H.  8,  o.  87,  s.  1. 

Replevin  for  goods.  Cognisance,  that  plaintiff,  from  the  29th 
of  September,  1817,  until  and  upon  the  26th  of  March,  1818,  and, 
firom  thence  until  the  death  of  Joseph  Arden,  which  happened  on 
the  10th  of  April,  1818,  held  and  enjoyed  the  dwelling-house  in 
which,  &c.  with  the  appurtenances,  as  tenant  thereof  to  J.  A., 
under  the  yearly  rent  of  30/.,  payable  quarterly,  to  wit,  on  the 
25th  of  March,  the  24th  of  June,  the  29th  of  September,  and  the 
25th  of  December,  in  each  and  every  year ;  and  because  the  sum 
of  15/.  of  the  rent  aforesaid,  for  the  space  of  half  a  year  of  the 
said  time,  ending  on  the  25th  of  March,  1818,  was  due  and  in  ar- 
rear  to  the  said  J.  A.,  deceased,  in  his  life,  and  continued  so  in 
arrear  and  unpaid,  until  at  the  time  of  the  death  of  the  said  J.  A., 
and  from  thence  until  and  at  the  time,  when,  &c.  continued  in  ar- 
rear from  the  plaintiff  to  Temperance  Arden,  as  executrix  of  J.  A., 
defendant  well  acknowledges  the  taking  of  the  goods  and  chattels 
in  the  declaration  mentioned,  in  the  said  dwelling-house,  in  which, 
&c,  and  justly.  &c.  as  for  and  in  the  name  of  a  distress  for  the 
said  rent  so  due  and  in  arrear  as  aforesaid,  and  which  said  rent 
still  remains  due,  and  in  arrear,  and  unpaid  ;  and  this  the  defen- 
dant, &c.,  and  therefore,  &c.  Profert  of  the  letters  testamentary 
of  J.  A.,  whereby  it  appears  that  the  said  T.  A.  is  executrix  of  the 
will  of  the  said  J.  A.  Pleas,  non  tenuity  riens  in  arrear,  and  evic- 
tion. The  cause  was  tried  before  Dallas,  C.  J.,  at  the  sittings 
after  last  Easter  term,  and  a  verdict  found  for  the  defendant. 

ffullock,  Serjt.,  on  a  former  day  moved  to  enter  a  judgment 
for  the  plaintiff  non  obstante  veredicto^  on  the  ground,  that  an 
executor^s  right  to  distrain  is  given  by  statute,(a)  and  it  is  a  rule, 
that  where  a  statutable  authority  is  given,  a  party  justifying 
under  it,  must  bring  himself  distinctly  within  the  terms  of  the 
statute.  An  avowant  is  in  the  nature  of  a  plaintiff,  and  must 
make  a  good  title  in  omnibus.  The  executrix  could  not  have 
distrained  at  common  law ;  and  it  is  only  the  personal  representa- 
tive of  a  party  seised  in  fee,  in  tail,  or  for  life,  of  the  rents 
mentioned  in  the  statute,  who  is  empowered  by  the  statute  to 
distrain.     In  Turner  v.  Jtee,  Cro.  Car.  471,  it  was  held,  that  the 

(a)  82  H.  6,  0.  87,  8. 1. 
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executors  of  the  grantee  of  a  rent-charge  could  not  distrain  for 
the  arrears,  under  this  statute.  The  present  cognisance  omits 
altogether  to  state  what  title  the  testator  had;  and  for  any- 
thing that  appears,  he  might  only  have  had  a  rent,  for  Tirhicli 
the  executrix  was  not  entitled  to  distrain.  [Burrough,  J. 
There  is  nothing  in  issue  here  which  calls  on  the  party  to  show 
any  title  at  all.  See  Powell  v.  Kellick,  Selw.  N.  P.  Distress, 
iv.  709,  2d  ed.] 

Vaughan^  Serjt.,  now  showed  cause.  It  is  quite  suflScient,  if 
it  does  not  appear  on  the  record  that  the  testator  had  a  rent ' 
for  which  his  executor  could  not  distrain.  Turner  v.  Lee  only 
decides,  that  the  executors  of  the  grantee  of  a  rent-charge  can- 
not distrain,  not  that  the  precise  title  of  the  testator  must  in  all 
cases  appear  upon  record.  But  what  is  there  on  this  record  to 
show,  that  the  testator  was  not  seised  of  such  a  rent  as  would 
entitle  his  executor  to  distrain  ?  The  case  of  Meritan  v.  Crilbetj 
2  B.  Moore,  48,  lately  decided,  entirely  governs  the  present. 

JBulloek,  in  reply,  insisted  on  the  principle,  that  a  party  acting 
under  a  statutable  authority  ought  to  bring  himself  within  the 
terms  of  it,  and  urged,  that  in  avowries  under  the  statute  of  8 
Anne,  c.  14,  s.  6  (by  which  a  lessor  is  enabled  to  distrain  for 
arrears  six  calendar  months  after  the  expiration  of  the  lease, 
provided  the  landlord's  title  and  the  tenant's  possession  continue), 
the  party  always  shows  his  case  to  fall  within  the  statute.  If  he 
were  not  concluded  by  the  late  decision  in  Meriton  v.  CHU>ee,  he 
could  argue  with  effect. 

Dallas,  C.  J,  The  point  in  question  was  decided  in  that  case, 
and  the  court  sees  no  reason  to  alter  its  opinion. 

Richardson,  J.  This  is  an  application  to  enter  up  a  judgment 
nan  obstante  veredicto  ;  such  an  application  cannot  be  entertained, 
unless  it  appears  upon  record  that  the  party  making  cognizance 
has  no  title.     The  rest  of  the  court  concurring,  they 

Discharged  the  rule. 

HULL  V.  PICKERSGILL  and  Others.— p.  282. 

The  huuee  of  the  plaintiff,  an  uncertificated  bankrupt,  was  broken  open,  and  effects 
acquired  by  him  subsequently  to  his  bankruptcy  taken  by  the  defendants,  who  had 
become  his  creditors  since  the  bankruptcy,  and  did  not  know  who  were  the  assignees 
under  the  bankruptcy.  The  bankrupt  liaving  sued  the  defendants  in  trespass,  ibey 
obtained,  after  a  rule  for  plea,  a  surrender  of  the  assignees'  interest  in  ihe  effects 
seized :  Held,  that  this  was  a  ratification  of  the  seizure,  and  that  the  plaintiff  could 
not  recover. 

Trespass  for  breaking  and  entering  plaintiff's  dwelling  house, 
making  a  disturbance  there,  forcing  his  locks,  and  carr}'ing  away 
his  goods.  Pleas,  first,  not  guilty.  Second,  that  the  several  sup- 
posed trespasses  were  done  by  the  authority  of  an  act  of  parlia- 
ment, made  in  the  13th  year  of  Elizabeth,  c.  7,  intituled,  "An 
act  touching  orders  for  bankrupts."  Third,  that  the  supposed  tres- 
passes were  done  by  virtue  of  an  act  of  parliament  made  in  the 
first  year  of  James,  c.  15,  intituled,  "An  act  for  the  better  re- 
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Kef  of  the  creditors  against  such  as  shall  become  bankrupts,"     Re- 
plication to  the  second  and  third  pleas,  de  injuria. 

On  the  trial  before  Dallas,  C.  J.,  at  the  Middlesex  sittings  after 
EastQ  term  last,  it  appeared,  that  the  plaintiff,  an  uncertificated 
bankrupt,  convened  in  February  last,  the  creditors  to  whom  he  had 
become  indebted  since  his  bankruptcy,  and  proposed  to  pay  them 
five  shillings  in  the  pound,  if  they  would  release  him  from  all  de- 
mands, and  forbear  to  inquire  into  the  reason  of  his  difficulties. 
Upon  their  hesitating  to  accede  to  this  proposal,  the  plaintiff  told 
.  them  he  was  an  uncertificated  bankrupt,  and  that  if  they  would  not 
take  the  5*.  in  the  pound,  they  would  have  nothing.  Thereupon 
the  defendant  Pickersgill,  a  creditor  to  the  amount  of  600/.,  ar- 
rested the  plaintiff,  entered  his  house,  and,  with  the  assistance  of 
the  other  defendants,  seized  the  goods  for  the  general  benefit  of 
those  interested.  The  creditors  under  the  commission  of  bank- 
ruptcy issued  against  the  plaintiff,  being  informed  of  what  had 
passed,  and  that  an  action  had,  in  consequence,  been  commenced 
against  the  defendants,  empowered  the  assignees  to  surrender  to 
the  defendants  all  the  interest  which  the  assignees  had  under  the 
commission,  in  the  goods  in  question.  This  surrender  was  made 
on  the  4th  of  May,  after  a  rule  for  a  plea  had  been  given.  The 
order  for  the  surrender  was  given  on  the  14th  of  April,  and  ap- 
plication on  the  subject  was  made  to  the  solicitors  of  the  assignees,^ 
before  the  present  action  was  commenced.  The  jury  found  a  ver- 
dict for  the  defendants. 

Vaughan^  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi  to  set 
aside  tiiis  verdict,  and  enter  a  verdict  for  the  plaintiff,  on  the 
ground,  that  an  uncertificated  bankrupt,  who  acquired  property  af- 
ter his  bankruptcy,  had  a  sufficient  title  in  it  to  maintain  trespass 
against  all  the  world  but  his  assignees ;  that  the  subsequent  assent 
of  the  assignees,  to  the  trespass  in  this  case,  came  too  late  after 
an  action  had  been  commenced ;  that,  at  all  events,  such  ratifica- 
tion could  only  be  made  in  actions  of  contract,  as  '  appeared  by 
Lucena  v.  Craw/ord,  3  B.  &  P.  75,  2  N.  R.  269  ;  1  Taunt,  325, 
and  that  the  assignees  themselves  were  only  entitled  to  break  the 
bankrupt's  locks  by  virtue  of  tBe  statute  of  21  Jac.  1,  c.  19,  s.  8, 
which  did  not  apply  to  strangers. 

Lens,  Serjt.,  now  showed  cause.  The  bankrupt  has  no  pro- 
perty, even  as  against  strangers,  unless  the  assignees  have  given 
some  evidence  that  they  recognise  his  possession ;  but  here  there 
is  no  evidence  whatever  of  their  recognition,  or  assent.  The 
defendants,  therefore,  are  relieved  from  showing  that  there  has 
been  any  ratification  fro^i  the  assignees  in  this  case,  it  not  having 
been  proved  that  the  plaintiff  had  any  title  to  bring  the  action ; 
and  in  all  the  cases  where  the  bankrupt  has  been  protected,  there 
has  been  an  alssent  on  the  part  of  his  assignee8.(a)  But,  at  all 
events,  here,  is  a  full  and  distinct  ratification  by  the  assignees 
of  all  that  has  been  done  by  the  defendants,  so  that  the  entry 
mast  be  considered  to  have  been  made  by  the  defendants  on  the 
part  of  the  assignees,  who  had  an  undisputed  right  to  enter  and 
take  away  property  entirely  their  own.     The  statute  of  21  Jac. 

la)  Webb  y.  ib«,  7  T.  B.  891.    Fowler  t.  Down,  1  B.  &  P.  44. 

8H 
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Ij  has  no  application  whatever  to  the  present  case,  and  was  not 
introductory  of  any  new  law,  but  passed,  merely  to  remove  doubts 
which  had  existed  as  to  the  powers  of  the  assignees  and  commis- 
sioners. The  doctrine  of  ratification  was  applied  to  torts,  long 
before  it  was  applied  to  contracts,  in  the  case  of  Lttcena  v. 
Crawford- 

Vaughauy  in  support  of  the  rule.  The  legal  effect  of  the 
statutes  of  bankruptcy  is  not  such  as  to  put  the  uncertificated 
bankrupt,  when  contending  with  strangers,  to  the  necessity  of 
showing,  that  he  has  the  assent  of  the  assignees  to  his  possession 
of  property.  As  against  them,  he  has  no  property  without  their 
assent,  but  he  has  a  sufficient  title  to  maintain  trespass  against 
the  rest  of  the  world.  Then,  again,  the  assignees  have  no  ri^ht 
to  the  bankrupt's  future  effects,  unless  his  first  property  be  in- 
sufficient. With  respect  to  the  doctrine  of  ratification,  that  may 
have  some  weight,  where  the  thing  ratified  is  done  for  the  benefit 
of  the  ratifier,  but  if  not,  his  subsequent  a^eement  cannot  purge 
the  original  wrong.  In  Lticena  v.  Orawjord^  the  insurance  was 
made  for  the  Grown,  and  therefore  availed  for  the  benefit  of  the 
Crown  afterwards.  [Park,  J.  The  Dutch  commissioners,  in 
that  case,  had  no  notion  they  were  insuring  for  the  Crown.]  If 
the  defendants  had  said,  at  the  time,  that  they  entered  on  the 
fpart  of  the  assignees,  it  would  have  been  no  answer,  after  a  sub- 
sequent  ratification,  to  have  said,  that  they  had  no  communication 
with  the  assignees.  But  the  fact  was  quite  otherwise,  and  the 
seizure  was  never  made  for  their  benefit.  If  the  defendants  had 
brought  an  action  for  being  turned  out  of  the  house,  could  not 
the  plaintiff  have  pleaded  his  possession,  and  moUiter  mantis  tm- 
posuit  ?  A  defence  always  goes  to  the  time  of  plea  pleaded,  and 
how  can  this,  which  arrives  after  the  time  for  pleading,  be  any 
justification,  when  it  is  considered,  that  the  entry  was  not  made 
for  the  assignees  ?  There  is  no  authority  directly  in  point ;  bat, 
in  Silk  V.  Usbame,  1  Esp.  140,  it  is  laid  down,  that  third  per- 
sons shall  not  set  up  the  plaintiff's  bankruptcy  as  a  defence.  At 
all  events,  the  defendants  are  liable  as  to  breaking  the  house,  for 
that  was  the  plaintiff's  freehold,  and  might  have  been  acquired 
after  the  bankruptcy,  in  which  case,  a  fresh  assignment  is  neces- 
sary, as  to  real  property,  though  not  as  to  personal. 

Dallas,  C.  J.  No  distinction  was  made  at  the  trial,  between 
the  house  and  the  property  in  it,  nor  was  it  shown,  that  the  plain- 
tiff had  any  freehold  in  the  house ;  and  the  ground  in  dispute  was 
narrowed  to  this,  whether  the  subsequent  adoption  by  the  assignees 
of  the  entry  and  seizure  made  by  the  defendants,  could  justify 
them  in  the  course  which  they  had  pursued.  What  then  are  the 
&ct8  of  this  case  ?  It  is  admitted,  that  die  property  in  question  is 
not  the  property  of  the  plaintiff,  but  of  his  assignees,  and  this  ap- 
pears fix)m  his  own  statement  made  to  the  subsequent  creditors. 
These  creditors,  hazarding  the  consent  of  the  assignees,  seize  tfaeir 
property,  and,  after  the  seizure,  apply  to  them  for  a  ratification  of 
what  had  been  done,  though  at  the  time  when  it  was  done,  it  was 
not  known  who  were  the  assignees :  but  it  was  known,  that  there 
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had  been  a  previous  bankruptcy,  and  that  the  property  in  the  plain- 
tiff's possession  belonged  to  assignees  ;  and  those  assignees,  on  be- 
ing applied  to,  agree  to  sanction  the  conduct  of  the  defendants, 
and  invest  them  with  the  rights  of  the  assignees.  The  rule  of  law- 
is,  that  he,  for  whom  a  trespass  is  committed,  is  no  trespasser  un- 
less he  agrees  to  the  trespass  ;  but  if  he  afterwards  agrees  to  it,  his 
subsequent  assent  has  relation  back,  and  is  equivalent  to  a  com- 
mand according  to  the  well-established  maxim,  omnis  ratihabiHo 
retrotrakitury  et  mandato  priori  aquiparatur.  It  cannot  be  con- 
tended here,  that  the  assignees  themselves  had  not  a  right  to  seize 
the  goods  in  question,  and,  therefore,  by  their  subsequent  assent, 
they  have  in  effect,  commanded  the  act  complained  of.  But  it  has 
been  argued,  that  this  was  not  done  for  their  benefit  at  the  time. 
Every  presumption  is  to  be  made  against  a  plaintiff  such  as  this ; 
and  the  subsequent  application  to  the  assignees  for  their  assent, 
was  a  recognition  by  the  defendants,  as  well  of  the  assignees'  in- 
terest in  the  property,  as  that  these  interests  had  been  remembered 
in  the  seizure.  If  it  were  necessary  that  the  assignees  should  have 
had  an  interest  at  the  time  of  the  seizure,  such  an  interest  is  clear- 
ly established  hy  the  evidence.  No  steps  were  taken  to  defeat  it ; 
and  as  the  assignees  might  have  taken  advantage  of  what  was 
done.  It  must  be  considered  as  having  been  done  for  their  benefit, 
at  the  hazard  of  their  transferring  that  benefit  to  the  defendants 
themselves. 

Park,  J.  I  am  of  the  same  opinion,  and  chiefly  on  the  ground 
"^  raWwhitio,  That  doctrine  was  well  argued  in  Hagedam  v.  OHr 
^erson^  2  M.  &  S.  485,  and  it  was  there  urged,  that  the  rule 
was  applicable  to  torts  only,  and  not  to  contracts.  The  distinction 
which  has  been  urged  by  the  counsel  for  the  plaintiff,  was  also 
taken  there,  is  a  case  cited  from  the  year  books,  7  H.  4,  35,  con- 
cerning the  seizure  of  a  heriot  by  a  party  not  entitled.  In  that 
case  it  was  said,  that,  if  the  party  seized  the  beast  for  himself,  he 
would  be  liable  in  trespass,  but  if  he  did  it  for  the  lord,  or  said 
nothing  at  the  time,  the  law  allowed  the  lord  to  adopt  his  act.  In 
the  present  case,  the  evidence  amounts  to  an  adoption  equally 
clear.  The  defendants  go  to  the  plaintiff,  who  says  that  the  goods 
are  not  his  property  ;  the  defendants  seize  them,  knowing  them  to 
belong  to  the  assignees,  and  taking  it  for  granted,  that  the  as- 
signees would  do  what  they  ought  to  do.  The  assignees  after- 
wards fully  adopt  the  act  of  the  defendants,  and  thereby  give  it 
the  sanction  of  a  prior  command. 

Bu&aou6H,  J.  The  question  is,  whether  there  was  evidence  be- 
fore the  jury  to  justify  this  verdict,  and  I  am  of  opinion  there  was, 
The  case  from  the  year  books  is  very  strong  to  the  point.  In  the 
present  case  there  was  no  express  command,  but  the  defendants 
could  only  act  under  the  commission,  and  the  assignees  afterwards 
confinn  all  that  had  been  done. 

Richardson,  J.  The  question  is,  whether  the  defendants  have 
taken  the  goods  for  the  benefit,  that  is,  with  the  authority  of,  the 
assignees ;  and  the  facts  of  the  case  show  that  this  was  so.  I  agree, 
that  in  no  case  ought  the  law  to  be  strained,  but  if  we  can  find  a 
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▼alid  ground  for  deciding  accordint;^  to  the  justice  of  a  case  it 
is  most  desirable  to  do  so.  The  defendants  here,  thinking  they 
should  find  more  justice  on  the  part  of  the  assignees  than  on  the 
part  of  the  bankrupt,  venture  to  take  goods  for  the  assignees, 
in  hopes  that  they  would  ratify  the  seizure.  They  did  so,  and 
the  defendants  must  therefore  be  considered  as  having  acted 
under  the  command  of  the  assignees.  As  to  the  house,  it  was 
not  suggested  at  the  trial  that  the  plaintiff  had  a  freehold  in- 
terest in  it,  and  if  he  had  only  a  chattel  interest,  the  assignees 
had  as  much  right  to  the  house  as  to  the  goods.  The  act  of 
James,  which  has  been  alluded  to,  only  provides,  that  it  shall 
not  be  necessary  for  the  assignees,  in  making  a  seizure,  to  take 
any  further  warrant  from  the  commissioners  than  their  first 
assignment.  There  is  no  ground  whatever  for  disturbing  this 
verdict. 

Rule  discharged. 

ARCHER  V.  CHAMPNBYS.— p.  289. 

Where  the  defendant  was  arrested  again  after  a  nonproB,  the  court  allowed  tiw 
baU-bond  in  the  second  action  to  be  canceUcd,  the  plaintiff  not  showing  that  the 
second  arrest  was  not  vexatious. 

A  RULE  fiisi  had  been  obtained  by  Lens,  Serjt.,  to  cancel 
the  bail  bond  in  this  cause,  on  the  ground,  that  the  plaintiff 
having  brought  a  former  action,  which  had  been  non-prossed, 
could  not  hold  the  defendant  to  bail  a  second  time  for  the  same 
cause. 

Vaughan,  Serjt.,  now  showed  cause  against  the  rule,  and 
cited  Harris  v.  Roberts,  Barnes,  73,  to  show  that  the  plaintiff 
might  arrest  again  after  a  non-suit,  and,  according  to  Bates  v. 
Barry,  2  Wils.  381,  after  a  discontinuance.  There  was  no 
vexation  alleged  in  the  present  case. 

Dallas,  C.  J.  The  general  rule  is,  that  a  party  cannot  be 
arrested  twice  for  the  same  cause.  The  cases  of  a  nonsuit  or 
discontinuance  arc  exceptions.  It  is  for  the  plaintiff  to  show 
that  the  second  arrest  was  not  vexatious  in  the  present  instance. 
We  must  take  it  to  be  vexatious. 

The  rest  of  the  court  concurring,  this  rule  was  made  Absolute. 


MARTIN  and  Others  v.  MORGAN  and  Another.— p.  289. 

Where  the  defendants  presented  for  payment  a  post-dated  check,  knowing  it  to  b« 
post-dated,  and  that  the  maker  of  it  wiis  insolvent,  and  the  plaintiffs,  in  ignorance 
of  these  circumstances,  paid  the  check  for  the  honour  of  the  maker,  expecting 
fands  from  him  in  a  short  time,  though  tbej  hfid  none  at  the  moment,  a  verdict 
having  heen  taken  for  the  defendant?,  wiih  leave  for  the  plaintiffs  to  move  for* 
new  trial,  the  court  granted  a  new  trial. 

This  was  an  action  to  recover  money  had  and  received  to  the 
use  of  the  plaintiffs.    At  the  trial,  before  Dallas,  C.  J.  (Middle- 
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sex  sittings,  after  Easter  term  last,)  the  following  facts  were  proved 
or  admitted.  The  defendants  had  had  accommodation-bill  trans- 
actions with  the  firm  of  Burmester  and  Co. ;  and  in  the  course 
of  these  transactions,  a  check  on  the  plaintiffs  for  995/.  15^.  Id. 
was  given  by  Burmester  and  Co.  to  the  defendants,  on  the  9th  of 
February,  post-dated  for  the  19th,  to  meet  a  bill  falling  due  on 
that  day.  The  defendants,  finding  that  Burmester  and  Co.  were  in 
bad  circumstances,  pressed  them  for  400/.,  and  threatened  to  pre- 
sent the  check  unless  they  received  that  sum.  Burmester  and  Co. 
desired  the  defendants  not  to  do  this,  telling  them  they  had  no 
funds  in  the  plaintifls'  hands  to  meet  such  a  demand.  Burmester, 
in  company  with  one  of  the  defendants,  then  went  to  Minet  for 
assistance  ;  and  Minet,  after  inspecting  the  books  of  Burmester  and 
Co.,  told  the  defendants  that  Burmester  and  Co.  were  insolvent. 
One  of  the  defendants  then  said  that  he  should  wait  till  four 
o'clock,  and  unless  he  received  400/.  from  Burmester  and  Co.  by 
that  time,  should  present  the  check  and  expose  them  on  'Change. 
Instead  of  waiting  till  four,  the  defendants  presented  the  check  at 
a  quarter  after  three,  and  obtained  payment :  the  plaintiff  expect- 
ing to  receive  funds  fiDm  Burmester  and  Co.,  thou^  they  had  not 
any  in  their  hands  at  the  time  the  check  was  presented.  At 
twenty  minutes  before  four,  Burmester  and  Co.  sent  a  notice  to  tke 
plaintiffs  not  to  pay  any  more  on  their  account.  The  plaintiffs 
were  w^holly  ignorant  of  Burmester  and  Co.'s  insolvency,  of  the  bill 
transactions  between  them  and  the  defendants,  and  of  the  eireum- 
stance  of  the  check  bein^  post-dated.  A  verdict  was  taken  for 
the  defendants,  the  learned  Judge  directing  an  application  to  be 
made  to  the  court  to  set  it  aside,  in  order  to  a  new  trial  being  had. 
Accordingly,  Cross,  Serjt.,  for  Copley j  Serjt.,  on  a  former  day  ob- 
tained a  rule  nisi  to  set  aside  this  verdict,  on  the  ground,  that  the 
money  was  paid  by  mistake,  the  bankers'  clerk  being  ignorant  that 
the  check  was  post-dated ;  which  post-dating  made  it  iliegal,  under 
the  55  G.  3,  c.  184. 

VaughaUy  Serjt.,  now  showed  cause  against  the  rule.  Bur- 
mester and  Co,  were  bond  fide  indebted  to  Morgan  and  Co.,  the 
defendants,  in  more  than  the  amount  of  the  check  in  question. 
Now,  if  the  claim  were  irresistible,  aa  between  Burmester  and 
Co.  and  Morgan  and  Co.,  it  was  equally  bo  aa  between  Morgan 
and  Co.  and  the  plaintiffs,  who  were  no  more  than  the  servants 
or  agents  of  Burmester  and  Co. ;  and  where  a  party  pays  an 
honest  debt  through  the  intervention  of  his  servant,  it  never  can 
be  urged  that  the  servant  can  recover  back  the  money  paid. 
With  respect  to  the  alleged  illegality  of  the  check,  that  hsMl  no 
other  effect  than  to  render  the  party  presenting,  and  the  party 
paying  it,  liable  to  certain  penalties  under  the  55  G.  3,  c.  184, 
B.  12;  but  the  statute  nowhere  says  that  such  a  post-dated 
check  shall  be  deemed  void.  The  plaintiffs  acted  with  their  eyes 
open,  for  they  knew  that  they  had  no  funds  of  Burmester  and 
Co.  at  the  time. 

OrosSy  in  support  of  the  rule,  was  stopped  by  the  Court. 

Dallas,  C.  J.  In  this  case,  the  plaintiffs  were  certainly  entitled 
VOL.  V.  81  8  H  2 
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to  recover.  X^e  rule  of  law  is,  that  where  money  is  paid  with  full 
knowledge,  or  with  full  means  of  knowledge  of  the  circumstances 
attending  the  demand,  the  party  paying  is  not  entitled  to  recover 
back  such  payment,  though  made  without  sufficient  consideration. 
But  if  the  money  be  paid  without  such  full  knowledge,  or  means 
of  knowledge,  or  if  the  party  be  induced  to  pay  it  under  false  re- 
presentations, he  may  recover  back  money  paid  under  such  cir- 
cumstances. The  facts  of  this  case  clearly  showed  that  there  was 
an  equitable  claim  between  Burmester  and  Co.  and  the  defendants. 
This,  however,  is  not  a  question  between  them,  but  between  the 
bankers  and  the  defendants.  As  between  these  latter  parties,  what 
are  the  facts  ?  An  illegal  draft  is  presented ;  so  illegal,  indeed,  that 
if  the  bankers  had  knowledge  of  such  illegality,  they  would  have 
been  liable  to  a  penalty  of  100/.  Certainly,  if  they  had  known  that, 
they  would  not  have  paid  the  bill.  They  were  therefore  kept  in 
the  dark ;  and  by  whom  ?  By  the  very  parties  who  now  seek  to 
retain  the  money  so  unfairly  obtained.  Now,  is  there  any  case  in 
which  the  court  will  allow  a  party  to  take  advantage  of  his  own 
•illegal  act  ?  Undoubtedly,  the  defendants  have  no  means  of  meeting 
this  objection  to  their  claim ;  but  are  the^  better  entitled  on  the 
other  ground  ?  It  is  urged  that  the  plamtifTs  knew  they  had  no 
funds  of  Burmester  and  Co. ;  but  did  they  know,  as  the  defendants 
did,  that  they  should  have  none  at  four  o'clock }  On  the  contrary, 
they  had  every  reason  to  expect  an  early  remittance  from  Bunnes- 
ter  and  Co.  The  defendants,  knowing  there  would  be  no  such  re- 
mittance, and  availing  themselves  of  every  advantage,  hurrjr  to 
the  banking  house,  and  procure  payment  of  the  check.  Knowing 
the  draft  to  have  been  illegal,  they  cannot,  in  point  of  justice,  have 
any  claim  to  retain  a  sum  obtained  in  such  a  manner. 

Park,  J.  I  am  of  the  same  opinion.  The  parties  did  not  stand 
on  equal  ground,  the  defendants  knowing  the  invsolvent  state  of 
Burmester  and  Co.,  and  concealing  it  from  the  plaintiffs.  The  law 
was  never  doubted,  that  where  a  party  pays  with  full  knowledge 
of  the  circumstances,  he  cannot  recover  back  what  he  has  paid; 
but  where  he  pays  in  ignorance,  and  without  consideration,  the  re- 
ceiver cannot  retain  against  h\it\.  Bilbie  v.  Lumley,  2  East,  469, 
and  Lowry  v.  Bourdieu^  Dougl.  451,  are  to  the  same  effect.  In 
Chatjield  v.  Paxton^  2  East,  471,  there  was  no  doubt  as  to  the 
law,  but  as  to  the  fact, 

BuRROUGH,  J.  At  first  I  thought  otherwise  ;  but  I  am  now  clear, 
that  the  plaintiffs  ought  to  recover  back  this  money.  The  defen- 
dants concealed  circumstarices,  which,  if  disclosed,  w^ould  have 
prevented  the  plaintiffs  from  paying. 

Richardson,  J.  I  am  of  the  same  opinion.  It  is  not  necessary 
to  go  into  the  ground  of  the  illegality  of  the  draft ;  but  it  is  suf- 
ficient that  the  parties  did  not  deal  on  equal  terms.  The  defen- 
dants knew  that  Burmester  and  Co.  were  in  a  state  of  probable  in- 
solvency, and  concealed  this  from  the  plaintiffs,  who  were  ignorant 
of  it.  This  brings  the  case  within  the  rule  of  law,  that  a  party  pay- 
ing money  in  ignorance  of  circumstances,  with  which  the  receiver 
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is  acquainted,  is  not  on  equal  terms  with  him,  and  therefore  entitled 
to  recover  it  back. 

Dallas,  C.  J.,  expressed  his  regret,  that  in  consequence  of  a 
mistake,  the  plaintiffs  had  been  confined  to  a  motion  for  a  new 
trial,  instead  of  being  allowed  to  move  to  enter  a  verdict. 

Kule  absolute. 


PHILPOTTS  and  Wife  v.  REED.— p.  294. 

An  insoi vent's  certificate,  obtained  in  Newfoundland,  ander  49  G.  8,  c.  27,  b.  8, 
maj  be  pleaded  in  bar  to  an  action  in  England,  for  a  debt  contracted  in  Eng- 
land prior  to  the  insolyency. 

The  plaintiffs  declared  in  assumpsit  for  money  had  and  re- 
ceived by  the  defendant  to  the  use  of  the  wife,  dum  sola.  The 
declaration  contained  the  usual  money  counts,  a  count  for  inter- 
est, and  a  count  on  an  account  stated.  The  defendant  pleaded, 
first,  the  general  issue ;  then,  that  after  the  making  and  passing 
of  a  certain  act  of  parliament,  made  and  passed  in  the  49th 
year  of  the  reign  of  our  Lord,  the  now  King,  intituled,  "  An 
act  for  establishing  courts  of  judicature  in  the  island  of  New- 
foundland, and  the  islands  adjacent,  and  for  re-annexing  part  of 
the  coast  of  Labrador,  and  the  islands  lying  on  the  said  coast, 
to  the  government  of  Newfoundland,*'  and  before  the  commence- 
ment of  this  suit,  the  defendant  and  one  Patrick  Hine  were 
carrying  on  business  under  the  firm  and  title  of  Hine,  Reed  and 
Co.,  as 'merchants  and  copartners  at  St.  John's  in  the  island  of 
Newfoundland;  and  being  such  partners,  afterwards,  in  due 
manner  of  law,  in  pursuance  of  and  under  the  aforesaid  act  of 
parliament,  were  declared  to  be  insolvent  within  the  true  intent 
and  meaning  of  the  said  act ;  that  afterwards,  the  major  part  of 
the  creditors,  to  the  estate  and  effects  of  the  defendant  and 
Patrick  Hine,  carrying  on  business  at  Newfoundland  as  afore- 
said, did  there  duly  certify,  that  such  declaration  of  insolvency 
was  repeatedly  inserted  in  the  St.  John's  Royal  Gazette  and 
Mercantile  Journal,  and  that  the  property  and  effects  belonging 
to  the  said  estate  had  been  taken  possession  of  for  the  benefit  of 
the  creditors  thereto,  and  that  the  defendant  had  in  all  things 
conformed  himself  agreeable  to  the  said  act  concerning  insol- 
vents ;  and  did  further  certify,  that  the  creditors,  whose  names 
and  seals  were  signed  and  set  to  that  certificate,  were  full  one 
half  in  number  and  value  of  the  creditors  of  the  defendant,  who 
had  duly  proved  their  debts  under  the  said  insolvency,  and  testi- 
fied their  consent  to  the  defendant  having  such  allowance  and 
benefit  as  by  the  said  last-mentioned  act  is  allowed  to  insolvents, 
and  to  the  said  defendant  being  discharged  from  his  debts  in  pur- 
suance thereof;  which  declaration  of  insolvency  and  conformity 
of  the  defendant,  was  afterwards  duly  certified  and  confirmed  bv 
the  Surrogate  Court  of  St.  John's,  in  the  island  of  Newfound- 


644  PfliLPOTTS  V.  Reed.    T.  T.  1819.  [295 

Iftad,  being  a  eoart  of  competent  jurisdiction  in  that  behalf,  ac- 
cording to  the  form  and  effect  of  the  said  act  of  parliament,  as 
by  the  certificate  of  Thomas  Coote,  then  surrogate,  given  under 
bis  hand,  and  under  the  seal  of  the  Supreme  Court  of  Newfound- 
land (reference  being  had  thereto),  more  fully  and  at  large  ap- 
pears ;  which  certificate  the  defendant  now  brings  here  into  Court. 
And  the  defendant  further  said,  that  the  said  several  supposed 
promises  and  undertakings  in  the  said  declaration  mentioned  (if 
any  such  were  made)  were,  and  each  and  every  of  them  was, 
made  in  respect  of  debts  contracted  in  Great  Britain,  prior  to  the 
time  when  the  defendant  was  so  declared  insolvent  as  aforesaid ; 
and  this  the  defendant  was  ready  to  verify,"  &c.  The  plaintiffs 
took  issue  on  the  first  plea,  and  demurred  to  the  second :  the  de- 
fendants joined  in  demurrer.  There  were  three  exceptions 
taken  to  the  plea,  but  one  only  was  insisted  on ;  and  the  question 
intended  to  be  raised  by  the  demurrer  was,  whether  a  certificate 
of  discharge  as  an  insolvent,  obtained  from  the  Newfoundland 
courts  under  the  49  G.  3,  c.  27,(a)  is  a  bar  to  an  action  in  the 
courts  in  England,  for  a  debt  contracted  in  England  prior  to  the 
insolvency. 

LenSf  Serjt.,  in  support  of  the  demurrer,  contended,  that  the 
general  words  of  the  act  must  be  taken  to  be  restrained  by  the 
subject-matter ;  that  it  would  be  a  great  hardship  if  creditors  in 
England  could  be  barred  by  a  certificate  in  Newfoundland, 
though  they  might  never  have  heard  before  of  the  party's  in- 
solvency, or  have  had  any  opportunity  of  proving  their  debts. 
It  did  not  appear  by  the  act,  that  they  were  even  to  share  in  the 
distribution,  but  rather,  that  the  Newfoundland  creditors  were  to 
have  all.  He  cited  Pedder  v.  JiTMaater,  8  T.  R.  609,  and  dis- 
tinguished  Odwin  v.  Forhea^  Buck's  Reports,  56,  as  in  that  case 
the  plaintiff  had  notice  of  the  bankruptcy  ;  adding,  that  the  Privy 
Council  had  expressed  their  opinion  agamst  a  plea  resembling  the 
present. 

Copley^  Serjt.,  in  support  of  the  plea.  The  words  of  the 
statute  are  express,  and  cannot  be  explained  away.  There  is  no 
hardship  in  the  enactment,  because  the  Court  has  power  to  sell 
effects  in  England  belonging  to  the  insolvent,  as  well  as  effects 
in  Newfoundland.  If,  therefore,  the  defendant  relinquishes  his 
property  in  England,  his  certificate  ought  also  to  extend  to  that 
country. 

Xen«,  in  reply,  urged,  that  it  was  not  clear  that  the  insolvent's 
property  in  England  could  be  sold  by  the  Newfoundland  court, 
if  the  property  here  were  liable  to  the  process  of  that  court,  some 
notice  in  an  English  gazette  would  have  been  made  requisite^ 
which  is  not  the  case. 

^a)  The  first  SQction  of  the  act  extends  the  jnrisdiotioii  of  the  court  to  Great 
Britain ;  the  second  gives  the  like  jorisdiotion  to  the  Surrogate  Court.  Sections 
i^x  and  seren  direct  the  distribution  of  insolrents'  estates ;  and  section  eight 
enacts,  *<That  a  certificate  obtained  under  a  declaration  of  insolvency  in  New- 
foundland, shaU,  when  pleaded,  be  a  bar  to  all  suits  for  debts  contracted  ia 
Newfou^idland  and  in  Great  Britain,  prior  to  the  insolvency.'* 
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Dallas,  C.  J.  The  question  here  is.  what  are  the  words  of  the 
statute  ?  For,  if  they  are  so  plain  as  not  to  be  mistaken,  we  must, 
at  all  events,  be  guided  by  them.  In  this  case,  the  defendant 
Kved  in  Newfoundland,  and  carried  on  trade  there :  the  debt  in 
question  was  contracted  in  Great  Britain.  Now,  the  eighth  sec- 
tion of  the  statute,  under  which  the  defendant  has  pleaded 
his  certificate,  is  in  these  words,  "That  if  such  insolvent 
person  shall  make  a  true  disclosure  and  discovery  of  all  his  or 
ker  goods  imd  effects  whatsoever,  and  shall  conform  him  or  her- 
self to  the  order  and  direction  of  the  said  court,  the  same  shall 
and  may  (with  the  consent  of  one  half  in  number  or  value  of  his 
or  her  creditors)  be  certified  by  the  said  court ;  and  such  certifi- 
cate, when  pleaded,  shall  be  a  bar  to  all  suits  and  complaints 
for  debts  contracted  within  the  island  of  Newfoundland,  and  on 
the  islands  and  seas  aforesaid,  and  on  the  banks  of  Newfound- 
land." If  by  the  statute  it  was  intended  to  confine  the  operation 
of  the  insolvent's  certificate  to  Newfoundland,  the  statute  ought 
to  have  stopped  here;  but  it  goes  on,  "And  in  Great  Britain  or 
Ireland,  prior  to  the  time  when  he  or  she  was  declared  insolvent.'' 
It  is  impossible  for  us  to  reject  these  words.  It  has  been  con- 
tended, that  there  is  no  provision  of  the  statute  which  enables 
the  creditors  of  England  to  share  in  the  distribution  of  the  insol- 
vent's effects ;  but  it  appears  from  the  sixth  section,  that  the 
distribution  is  to  be  made  among  all  the  creditors ;  and  then 
comes  the  general  clause,  which  expressly  enables  the  insolvent 
to  plead  his  certificate  in  bar  to  debts  contracted  in  Great  Britain 
prior  to  his  insolvency. 

The  rest  of  the  Court  concurred  in  giving 

Judgment  for  the  defendant. 


BLAIfCHENAY  v.  VAN-DEN-BERGH.— p.  298. 

Where  a  pl^uitiff,  after  being  told  it  was  not  usual  to  obtain  tbe  post«iL,  or 
to  tax  eo8t8,  till  the  eyening  of  the  fourth  day  of  term,  obtained  the  posted 
before  four  o'clock  on  that  day,  under  a  promise  not  to  tax  costs,  and  on  pre- 
tence of  wishiog  to  effect  the  stamping ;  but,  instead  of  doing  that,  signed 
judgment,  and  issued  execution;  the  court  ^set  aside  the  judgment  and 
execution,  allowing  the  defendant  all  his  costs  occasioned  by  such  proceeding. 

Hie  court  notified,  that,  for  the  future,  the  potted  shall  not  be  deUyered  tiU  the 
morning  of  the  filth  day  of  term. 

Pell,  Serjt.,  on  a  former  day  had  obtained  a  rule  nisi  to  set 
aside  the  final  judgment  signed  upon  the  posted^  the  taxation 
of  the  costs,  and  execution  in  this  cause,  and  to  compel  the  plain* 
tiff  to  pay  the  defendant  his  costs  occasioned  therebv,  together 
with  the  costs  of  the  application,  on  the  ground  that  the  plaintiff 
had  conducted  himself  improperly  in  siening  the  judgment.  It 
was,  among  other  things,  stated  by  affidavit,  that  on  the  fourth 
day  of  the  term  judgment  was  signed  and  costs  taxed  for  the 
plaintiff  without  any  notice  to  the  defendant's  attorney.  That  ^ 
when  the  plaintiff's  attorney  applied  that  morning  to  the  asso- 


646  HiTCHOx  V.  Best.    T.  T.  1819.  [298 

ciate  for  the  posted^  he  was  told  that  the  posted  was  not  usually 
delivered  out  till  the  evening  of  that  day.  The  attorney  then 
assuring  the  associate  that  costs  should  not  be  taxed  that  day, 
said,  he  merely  wanted  the  posted  for  the  purpose  of  having  it 
stamped,  and  having  obtained  it  on  this  pretence,  signed  judg- 
ment immediately,  and  issued  execution  the  next  morning. 
Vaughan,  Serjt.,  now  showed  cause  against  the  rule ;  but, 
The  Court  having  inquired  of  the  associate,  and  having  found 
the  above  statement  to  be  true,  held,  that  the  posted  had  been 
obtained  under  an  improper  representation,  and  therefore  made 
the  Rule  absolute. 

A  notification  was  also  given  by  the  Court,  that,  for  the  future, 
the  posted  should  not  be  delivered  out  till  the  morning  of  the 
fifth  day  of  term. 


HITCHON  V.  BEST.— p.  299. 

In  an  action  for  a  libel  contained  in  a  letter,  the  court  wonld  not  change  the 
yenue  from  London  to  Worcester,  after  an  affidarit  that  the  deponent  belieyed 
the  letter  to  have  been  written  at  Stafford,  because  it  bore  the  Stafford  post- 
mark. 

Taddy^  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi  to 
change  from  London  to  Worcester  the  venue  in  this  cause,  which 
was  an  action  for  a  libel  contained  in  a  letter  written  to  the  plain- 
tiff, on  the  ground  that  the  cause  of  action  arose  at  Worcester. 

Blosset^  Serjt.,  now  showed  cause  against  the  rule,  and  read 
an  affidavit,  which  stated,  that  the  letter  in  question  bore  the  post 
mark  of  Stafford,  and  that  the  plaintiff  therefore  believed  it  was 
written  at  Stafford,  and  he  cited  Clissold  v.  Olissoldj  1  T.  R.  647, 
to  show,  that  the  venue  in  an  action  for  a  libel  contained  in 
a  letter  written  in  one  county,  and  sent  into  another,  cannot  be 
changed  into  the  county  in  which  it  was  written,  because  the  de- 
fendant cannot  swear  that  the  cause  of  action  arose  wholly  in 
that  county. 

Taddi/y  in  support  of  the  rule,  contended,  that  in  order  to  in- 
duce the  Court  to  refuse  his  application,  it  should  have  been 
sworn,  that  no  part  of  the  cause  of  action  arose  at  Worcester, 
whereas  the  party  had  only  sworn  to  his  belief  that  the  cause  of 
action  arose  at  Stafford,  and  then  gave  an  inconclusive  reason  for 
that  belief.  It  did  not  follow  that  the  letter  was  written  at  Staf- 
ford because  it  was  put  into  the  post  there,  and  the  Court  would 
not  hold  the  putting  into  the  post,  or  the  writing,  to  be  a  publi- 
cation, unless  the  letter  was  put  in  unsealed,  or  the  writing  shown. 

Sed  per  Curiam.  The  putting  the  letter  into  the  post  at  Staf- 
ford, is  prima  facie  evidence  of  its  having  been  written  there, 
and  sufficient  to  support  the  affidavit  of  a  belief  that  such  was 
the  case.     The  rule  must  be  discharged. 
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(IN  THE  EXCHEQUER  CHAMBER.) 
The  KING  v.  FROUD.— p.  300. 

The  48  G.  3,  c.  75.  enacts  that  bodies  thrown  ashore  by  the  f«a  shall  be  buried  b« 
the  porish  officers,  and  that,  after  such  burial,  a  magistrate  shall  give  the  of£ 
cers  a  certificate  and  order  on  the  treasurer  of  the  county  to  pay  them  the 
reasonable  and  necessary  expenses  of  the  funeral,  which  the  treasurer  is  by 
the  act  ordered  to  pay.  TTie  prisoner  framed  an  order,  purporting  to  be  the 
order  of  a  magistrate  on  the  treasurer  of  a  county,  to  reimburse  one  Cose  the 
expenses  of  burying  a  dead  body  cast  on  shore:  Held,  that  this  was  a  forgery, 
though  there  was  no  such  magistiaie  as  the  individual  mentioned  in  the  order, 
and  though  the  order  did  not  state  C«ise  to  be  a  parish  officer,  or  that  the  ezpenaes 
incurred  were  reasonable  and  necesbory. 

The  prisoner  was  indicted*  for  forging  and  counterfeitmg  a 
certain  warrant  for  payment  of  money,  sealed  with  a  certain  seal, 
purporting  to  be  given  under  the  hand  and  seal  of  John  Pernown, 
and  purporting  that  the  said  John  Pernown  was  one  of  his  ina- 
jesty's  justices  of  the  peace,  acting  in  and  for  the  county  of  Corn- 
wall, the  tenor  of  which  was  as  follows :  "  Cornwall,  to  wit,  To 
the  treasurer  of  the  county  rates.  Whereas  it  appeareth  to  me, 
one  of  his  majesty's  justices  of  the  peace  acting  in  and  for  the 
said  county,  that  on  the  first  day  of  March  now  last  past,  a  dead 
human  body  was  cast  on  shore  in  the  parish  of  Zenar,  in  the  said 
county ;  and  whereas  John  Cose  of  the  said  parish  hath  made  oath 
before  me,  that  he  hath  laid  out  the  sum  of  32.  55.  in  and  about 
the  removal  and  burying  of  the  said  corpse,  and  which  I  allow  to 
be  the  reasonable  charges  thereof,  I  do,  therefore  hereby  author- 
ise and  require  you  to  pay  the  said  sum  of  3Z.  bs.  out  of  the  mo- 
nies in  your  hands,  to  the  said  John  Cose  or  his  order.  Given 
under  my  hand  and  seal,  this  2 1st  day  of  March,  1818.  John 
Pernown." 

•  By  the  statute  48  G.  3,  it  is  enacted,  That  the  church-wardens  and  over- 
seers of  the  poor  for  the  time  being,  of  the  respective  parishes  in  which  any  dead 
human  body  shall  be  found  thrown  in  or  cast  on  shore,  shall  cause  the  same  to  be 
renx>ved  and  decently  interred,  so  that  the  expenses  attending  on  such  burial  do 
not  exceed  the  sum  which  at  that  tii7ie  is  allowed  in  such  parish  for  the  burial  of 
any  person  buried  at  the  expense  of  such  parish,  c.  75,  s.  ].  That  all  necessa- 
ry and  proper  payments,  costs,  charges,  and  expenses,  which  shall  be  made  or 
incurred  in  or  about  the  execution  of  that  act,  shall  be  made  and  paid  by  the 
churchwarden  or  churchwardens,  overseer  or  overseers,  constable,  or  beadbo- 
roiigh  for  the  time  being,  of  such  respective  parishes  and  places  as  aforesaid,  s.  5. 
That  it  shall  and  may  be  lawful  to  and  for  any  one  justice  of  the  peace  for  the 
county  or  place  within  that  part  of  the  united  kingdom  cnlled  England,  in  which 
any  such  body  or  bodies  shall  have  been  so  removed  and  buried  as  aforesaid  by 
any  writing  under  his  hand,  to  order  and  direct  the  treasurer  for  such  county  to 
pay  such  sum  or  sums  of  money  to  such  churchwarden  and  churchwardens,  over- 
seer and  overseers,  constable  or  headborough,  for  bis  or  their  costs  and  expenses 
is  or  about  the  execution  of  this  act,  (after  the  same  shall  have  duly  verified 
CD  oath,)  as  to  the  said  justice  shall  scern  reasonable  and  necessary;  and  such 
treasurer  shall,  and  he  is  hereby  amhorised  and  required  forthwith  to  pay  the 
gum  or  sums  of  money  so  ordered  and  directed  to  be  paid,  to  the  person  or  persona 
empowered  to  receive  the  same,  and  such  treasurer  shal'.  be  allowed  the  same  in  his  ac» 
counts.  8. 6. 
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At  the  trial  before  Holroyd,  J.,  (Launceston  Spring  assizes, 
1819,)  it  appeared,  that  there  was  no  such  magistrate  as  John 
Pemown,  no  such  parish  officer  as  John  Cose,  in  the  parish  of 
Zenar,  and  tha*  *Li  prisoner  had  buried  no  bodies;  but  having 
presented  to  the  person  who  acted  as  treasurer  for  the  county  the 
paper  above  described,  and  several  others  sirailiar  to  it,  he  suc- 
ceeded in  obtaining  a  large  sum  of  money  as  a  compensation  for 
the  expense  of  these  pretended  burials.  The  prisoner  having 
been  found  guilty  his  counsel  objected,  that  the  instrument  in 
question  was  not  a  forgery,  because  no  claim  had  been  made  by 
the  prisoner  as  a  parish  officer,  and  the  statute  did  not  authorise 
payment  to  be  made  to  any  other  person  ;  and  because  there  was 
no  such  magistrate  as  John  Pernown.  The  learned  judge  hav- 
ing reserved  the  points,  the  question  for  the  opinion  of  the  twelve 
judges  was,  whether  the  instrument  above  set  forth  was  a  forgeiy. 

Williams^  C.  F.,  now  argued  for  the  prisoner.  The  order  m 
question,  the  forgery  of  which  is  the  offence  charged  against  the 
prisoner,  purports  to  be  an  order  of  a  magistrate,  on  the  treasurer 
of  the  county  rates,  made  under  the  authority  of  the  sixth  section 
of  48  G.  3,  c.  75.  The  first  section  of  the  statute  enables  the 
churchwarden  or  churchwardens,  overseer  or  overseers  of  the 
poor,  decently  to  bury  such  dead  human  bodies  as  may  be  found 
cast  on  shore,  so  that  the  expenses  of  such  burial  do  not  exceed 
the  sum,  which,  at  that  time,  is  allowed  in  such  parish  for  the  bu- 
rial of  any  person  buried  at  the  expense  of  the  parish.  This  clause 
affords  a  reason  for  the  legislature's  having  invested  parish  offi- 
cers with  the  duty  of  burying  such  dead  human  bodies,  and  the 
office  of  disbursing  the  necessary  expenses  incidental  to  tfiat  dutj . 
They  are  naturally  best  acquainted  with  the  expenses  attendant  on 
the  burial  of  the  parish  poor  ;  they  are  the  persons,  to  whom  no- 
tice of  any  dead  human  bodies  being  cast  on  shore  is  directed  to 
be  given,  and,  by  their  situation,  and  office,  the^-  have  the  best 
means  of  scrutinizing  and  controlling  the  expenditure  of  the  pa- 
rish funds,  and  the  strongest  motives  to  do  so.  The  fifth  section 
of  the  statute,  therefore,  pursuing  the  same  policy,  provides,  that 
all  the  expenses  of  the  execution  of  the  act  shall  be  paid  by  the 
churchwardens  and  overseers,  &c. ;  and  then  the  sixth  section  en- 
acts, that  a  ma^strate  shall  order  the  treasurer  of  the  county  to 
pay  to  such  parish  officer  or  officers  the  expenses  incurred  in  or 
about  the  execution  of  the  act  (after  the  same  shall  have  been  duly 
verified  on  oath)  as  to  the  magistrate  shall  seem  reasonable  and  ne- 
cessary. The  treasurer  is  then  ordered  to  pay  the  sum  allowed 
in  the  certificate  to  the  person  empowered  to  receive  the  same. 
The  justice,  it  is  clear,  has  no  authority  to  order  payment,  ex- 
cept according  to  the  provisions  of  the  act.  The  order  in  ques- 
tion is  not  an  order  within  the  act,  but  a  mere  nullity.  The  le- 
gislature has  imposed  particular  duties  on  particular  persons,  and 
those  persons  are  selected  with  a  salutar>'  policy.  Those  persons 
are  the  churchwardens,  overseers,  &c.  ;  but  the  order  in  question 
does  not  state  that  the  party  to  whom  the  treasurer  is  directed  to 
pay  the  money,  is  a  parish  officer,  or  that  such  parish  officer  has 
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djily  verified  the  account  on  oath.  The  magistrate  has  no  aufho- 
rity  to  direct  the  payment  of  one  shilling,  except  to  the  several 
parish  officers  named  in  the  act,  such  parish  officers  first  having 
verified  their  claim  on  oath.  The  language  of  the  clause  which 
confers  the  authority  on  the  justice  is  clear  and  explicit  on  this 
point.  Now  the  prisoner  was  not  a  parish  officer,  nor  does  the 
order  state  him  to  be  such,  and  the  policy  and  just  precautions  of 
the  legislature  would  be  defeated,  if  the  justice  could  make  an 
order  on  the  treasurer  for  payment  of  money  to  any  indifferent  in- 
dividual. The  salutary  control  over  the  expenditure  of  the  par 
rish  fund  would  be  contravened  by  such  a  construction  of  the  act 
If  the  order  in  question  be  not  an  order  within  the  act,  it  is  a  nul- 
lity :  for  the  justice  has  no  power  to  give  an  order  for  paynoen't 
of  money,  other  than  the  power  which  he  derives  from  the  pro- 
visions of  the  act.  The  signature  to  the  order  was  not  the  sig- 
nature of  a  magistrate,  but  if  it  had  been  the  signature  of  a  ma- 
gistrate, and  if  the  order  had  been  genuine,  the  requisites  of  the 
act  not  liaving  been  complied  with,  the  order  was  not  compulaorj 
oil  the  treasurer.  It  was  in  the  treasurer's  power  to  treat  it  as  a 
nullity  ;  indeed  it  was  his  duty  to  treat  it  as  such.  If  it  be  urged, 
that  the  order  must  be  deemed  a  forgery,  because  the  treasurer 
was  imposed  on,  and  had  paid  the  sum  mentioned  in  such  order, 
that  would  be  to  argue,  that  the  erroneous  construction  of  the 
statute,  or  disobedience  to  its  language  by  the  treasurer  of  the 
county  rates,  Vould  give  validity  to  an  instrument  otherwise  de- 
fective. It  would  be  absurd  to  suppose,  that  the  treasurer  could 
be  indictable  for  disobedience  of  such  an  order.  In  Rex  v.  M<ffat^ 
2  East,  PI.  Cr.  954,  it  was  held,  that  a  bill  of  exchange  for  less 
than  5/.,  such  bill  not  being  framed  in  compliance  with  the  di- 
rections of  the  17  G.  3,  c.  30,  s.  1,  was  a  mere  nullity,  and  the 
forger^'  of  an  acceptance  to  such  bill  no  offence  within  the  statute* 
WadPs  case,  2  East,  PL  Cr.  953,  was  decided  on  the  same  prinp 
ciple.  In  the  King  v.  Russelj  1  Leach,  8,  the  instrument  was 
hdd  to  be  no  receipt,  and  yet  that  instrument  more  nearly  resem- 
bled a  receipt,  than  this  instrument  can  be  said  to  resemble  a  va- 
lid and  compulsory  order  on  the  treasurer.  So  in  Rushworth's 
case  the  order  was  considered  a  nullity.  [Bayley,  J.  There  were 
two  indictments  in  that  case,  one  for  forgery,  another  for  obtain- 
ing money  on  false  pretences.  I  directed  an  acquittal  on  the  first, 
and  the  opinion  of  the  judges  to  be  taken  on  the  second.  In  their 
opinion  the  indictment  was  bad.  The  prisoner  was  indicted  for 
addressing  an  order,  under  17  G.  2,  c.  5,  s.  5,  to  the  treasurer  of 
the  county.  I  thought  the  indictment  insufficient,  because  the 
order  was  addressed  to  the  treasurer  instead  of  the  high  constable 
and  was  not  under  seal.  Holroyd,  J.  In  that  statute  there  is  a 
penalty  of  50/.  for  the  forgery.]  That  is  a  mistake  which  appears 
to  have  been  made  in  the  case  of  Rex  v.  Graliam^  2  East,  PI.  Cr. 
945,  the  learned  reporter  says  it  was  objected,  that  the  18th  sec- 
tion of  17  G.  2,  c.  5,  expressly  subjects  the  party  forging  an 
order  of  a  justice  upon  the  high  constable,  for  the  payment  of  10*. 
lor  the  apprehension  of  a  vagrant,  to  a  penalty  of  50/.  On  care- 
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fully  looking  into  the  act,  it  will  be  perceived,  that  the  penalty  of 
50/.  is  imposed  by  the  18th  section,  on  persons  who  forge  certain 
certificates,  receipts,  and  notes  mentioned  in  the  act,  and  that  the 
clause  has  no  reference  whatever  to  such  order  for  payment  of 
money.  The  forgery  of  such  an  order  was  previously  an  offence  of 
a  more  penal  nature.  In  Rex  v.  Rushworth^  1  Starkie,  396,  it  was 
held,  that  the  forging  of  an  order  for  the  purpose  of  obtaining  a  re- 
ward for  the  apprehension  of  a  vagrant,  is  not  a  forgery  within 
the  statute,  unless  it  contain  the  requisites  prescribed  by  the  17 
G.  2,  c.  5,  s.  5,  although  drawn  in  the  same  form  as  such  orders 
have  usually  been  drawn  ;  and  what  is  there  said  by  Mr.  Justice 
Bayley  is  most  material  in  favour  of  the  prisoner.  "  If  the  jus- 
tice had  any  power,"  says  the  learned  Judge,  "  it  was  derived 
firom  the  statute,  but  he  had  no  power  to  make  such  an  order  as 
this,  and  if  such  a  one  had  been  made,  the  treasurer  ought  not  to 
have  obeyed  it."  So,  in  this  case,  the  justice  would  have  had  no 
power  to  make  an  order  on  the  treasurer  to  pay  money  to  any 
person  but  a  parish  officer ;  he  would  have  disobeyed  the  act  from 
which  he  derives  his  only  power,  and  the  instrument  would  be  a 
nullity,  which  the  treasurer  ought  not  to  obey.  The  case  is  dis- 
tinguishable from  Rex  v.  Lockett^  2  East,  PI.  Cr.  940,  the  trans- 
action, there,  was  a  mere  mercantile  transaction,  and  the  instrument 
was  one  used  by  all  mercantile  men :  on  its  face  there  was  no 
ground  of  suspicion  or  mistrust ;  and,  if  genuine,  it  was  a  valid, 
operative  instrument.  In  the  present  case,  the  instrument  is  of 
a  peculiar  nature,  not  negociable  or  transferable  as  a  check,  bu* 
borrowing  its  validity  or  value,  only,  by  pursuing  the  provisions 
of  a  particular  act  of  parliament ;  it  could  not  be  offered  without 
exciting  attention,  and  on  inspection,  its  defect  and  invalidity  are 
apparent.  The  case  of  Rex  v.  MIntosh,  2  East,  PI.  Cr.  942, 
turns  on  the  32  G.  3,  c.  34,  s.  2  ;  and  in  Rex  v.  Graham  the  order 
was  correct  on  the  face  of  it,  and  directed  to  the  proper  person. 
If  genuine,  it  had  all  the  requisites  of  a  good  order.  The  order  in 
the  present  case  is  not  verified  on  oath  of  the  proper  person,  nor  is 
it  alleged  so  to  be,  and  it  may  perhaps  be  added,  that  it  does  not 
state  that  the  expenses  were  reasonable  and  necessary.  [Abbott, 
C.  J.  Unless  you  make  out  that  Cose  was  not  a  parish  officer,  your 
objections  cannot  be  sustained.]  Cose  was  not  only  not  a  parish 
officer,  but  he  is  not  even  stated  to  be  so  ;  on  that  fact  the  prisoner 
mainly  relies. 

Carter^  for  the  crown.  If  the  order  assume  to  be  fit  for  the 
purpose  intended,  it  falls  within  the  act.  In  all  the  cases  cited, 
the  order  is  made  a  nullity,  if  the  directions  of  certain  statutes  be 
not  complied  with ;  but,  m  the  present  case,  the  act  contains  no 
directions  as  to  the  form  of  the  order,  no  precedent  given  in  a 
schedule,  and  the  treasurer  may  pay  on  any  form  of  order  which 
may  be  presented  to  him.  If  this  order  purport  to  be  made  by  a 
Cornish  magistrate,  it  is  sufficient  that  it  is  made  for  expenses  in 
burying  a  dead  body  ;  if  a  sufficient  jurisdiction  be  shown  on  the 
order,  the  money  is  paid  rightly,  though  the  person  appointed  to 
receive  it  be  not  described  in  the  order.     The  order  states,  that 
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the  dead  body  was  found  on  the  shore,  and  that  Cose  buried  it. 
The  omission  of  an  allegation  that  the  expense  incurred  was  rea- 
sonable and  necessary^  cannot  vitiate  the  whole  order ;  and  there 
are  several  cases,  in  which  instmments  have  been  held  to  be 
forged,  notwithstanding  faults  apparent  upon  the  face  of  them.  Fitz- 
gerald and  Lee's  case,  2  East,  PI.  Cr.  953  ;  Gade's  case,  2  Leach, 
732;  Admiral  Bradby's  case,  tried  before  Dampier,  J.,  at  Win- 
chester, was  an  indictment  for  forging  a  receipt  for  money  directed 
by  statute  9  Anne,  c.  10,  s.  16,  to  be  paid  to  persons  who  bring 
letters  by  ship  to  this  country,  and  deliver  them  at  the  port  of  ar- 
rival. The  prisoner  gave  the  post-office  at  Gosport  a  certificate 
and  receipt  for  the  postage  of  400  ship-letters,  but  it  did  not  ap- 
pear on  the  certificate  or  receipt  that  he  was  one  of  the  persons 
appointed  by  the  act  to  receive  such  money ;  namely,  master  or 
passenger.  In  the  King  v.  Rushworthy  the  jurisdiction  was  not 
questioned.  [Abbott,  C.  J.  That  is  all  the  difficulty.  Where  it 
appears  that  a  party  has  jurisdiction,  there  is  no  difficulty.  Here 
the  magistrate  has  only  jurisdiction  to  order  payment  to  the  church- 
warden, &c.]  If  this  order  would  have  been  a  good  voucher  it 
must  be  deemed  sufficient,  and  if  the  treasurer  could  show  that 
Cose  was  a  parish  officer,  it  would  have  been  a  good  voucher.  As 
it  does  not  appear  on  the  face  of  the  order,  that  Cose  was  not  a 
parish  officer,  it  must  be  intended  that  the  order  was  correct,  and 
that  the  treasurer,  when  called  on,  could  establish  his  payment. 
The  principle  injavorem  mttn  is  not  applicable  in  the  construction 
of  a  statute. 

WilliamSy  in  reply.  The  only  person  whom  the  treasurer  has 
power  to  pay  is  not  mentioned  in  the  instrument,  and  the  cases 
cited  are  all  distinguishable  from  the  case  before  the  court,  inas- 
much as  the  instruments  which  in  those  cases  were  the  various 
subjects  of  indictment,  were  perfect  instruments.  As  to  the  ar- 
gument for  the  crown,  that,  by  the  statute,  the  magistrate,  by  any 
writing  under  his  hand,  could  make  the  order,  it  is  quite  clear 
that,  in  construction  of  law,  the  order  must  be  made  by  a  legal  in- 
strument, and  such  as  the  act  authorizes. 

No  judgment  was  given  in  this  case. 

The  pnsoner  was  pardoned  on  condition  of  being  transported 
for  life. 

*»*  Of  the  twelve  judges  who  were  present,  seven  held  the 
prisoner  properly  convicted :  the  other  five  did  not  think  the  or- 
der, stated  in  the  case,  such  an  order  as  would  support  a  prosecu- 
tion for  forgery.  The  reporters  are  indebted  to  the  kindness  of 
one  of  their  lordships  for  this  information. 


(IN  THE  EXCHEQUER  CHAMBER.) 
THE  KINGv.  PAGE.— p.  308. 

A  bankrupt,  who  has  surrendered  to  bis  commission,  is  not  gaihy  of  felony  within 
5  G.  2,  c.  30,  though  he  refuse  to  answer  questions  concerning  his  proper- 
ty. 
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The  bankrupt  lay  in  prison  two  months  on  a  ciyfl  process,  after  a  eriminal  pro- 
cess had  been  discharged,  and  the  discharge  had  been  deliTered  to  his  attomej: 
Held,  that  this  lying  in  prison  contained  an  act  of  bankruptcy,  though  it  cfid 
not  appear  that  the  bankrupt  had  personal  notice  of  the  discharge. 

Thb  prisoner  was  indicted  on  the  5  G.  2,  c.  80,  s.  1,  for  that 
he,  being  brought  before  certain  commissioners  of  bankrupts, 
under  a  commission  of  bankruptcy  that  had  been  issued  against 
him,  feloniously  did  not  submit^  from  time  to  time,  to  be  examined 
upon  oath  (he  not  being  of  the  people  called  Quakers),  by  and 
before  the  commissioners  in  the  said  commission  named,  or  the 
major  part  of  them  by  such  commission  authorized,  and  in  all 
things  conform  to  the  several  statutes  made  (and  in  force  at  th^ 
time  of  the  making  and  passing  a  certain  act  of  parliament,  in 
the  fifth  year  of  the  reign  of  his  late  Majesty  King  George  the 
2d,  intituled,  "  An  act  to  prevent  the  committing  of  frauds  by 
bankrupts"),  and  fully  and  truly  disclose  and  discover  ail  his 
estate  and  effects  real  and  personal ;  and  how,  and  in  what  man- 
ner, and  to  whom,  and  upon  what  consideration,  and  at  what 
time  or  times,  he  had  disposed  of,  assigned,  or  transferred,  any 
of  his  goods,  wares,  merchandises,  moneys,  or  other  estate  and 
effects  (and  all  books,  papers,  and  writings,  relating  thereunto), 
of  which  he  was  possessed,  or  in  or  to  which  he  was  any  ways 
interested  or  entitled,  or  which  any  person  or  persons  had,  or  had 
had,  in  trust  for  him,  or  for  his  use,  at  any  time  before  or  afler 
the  issuing  of  the  said  commission,  or  whereby  the  said  George 
Page,  or  his  family,  had,  or  might  have,  any  profit,  possibility  of* 
profit,  benefit,  or  advantage,  whatsoever,  except  only  such  part 
of  his  estate  and  effects  as  had  been  really  and  bona  fide  before 
sold  and  disposed  of  in  the  way  of  his  trade  and  dealings,  and 
except  such  sums  of  money  as  had  been  laid  out  in  the  ordi- 
nary expense  of  his  family ;  and  deliver  up  unto  the  said  com- 
missioners by  the  said  commission  authorized,  or  the  major  part 
of  them,  all  such  part  of  his  the  said  George  Page's  soodii 
wares,  merchandises,  moneys,  estate,  and  effects  (and  all  booksy 
papers,  and  writings,  relating  thereto),  as  at  the  time  when  the 
said  George  Page  was  so  first  before  Henry  Bevell  Reynolds, 
Robert  Joseph  Chambers,  and  Joseph  Hickev,  the  major  part  of 
the  said  commissioners  named  and  authorized,  to  wit,  on,  &e.,  at, 
&c.,  were  in  his  possession,  custody,  or  power  (the  necessary 
wearing  apparel  of  him  the  said  George  Page,  and  the  necessary 
wearing  apparel  of  the  wife  and  chudren  of  the  said  George 
Pa^e,  only  excepted),  but  feloniously  did  make  default  and  wilful 
omission  in  not  suomitting  to  be  examined  as  aforesaid,  to  wit, 
on,  &c.,  at,  &c.,  with  intent  to  defraud  the  creditors  of  him  the 
said  George  Pa^e,  against  the  form  of  the  statute  in  such  case 
made  and  provided.  At  the  trial  before  Best,  J.,  at  the  Old 
Bailey  (February  session,  1819),  it  appeared  that  the  prisoner 
was  brought  before  the  commissioners  on  the  3d  October,  1818 
(being  t^e  last  day  appointed  for  his  surrender  and  examinatioa)^ 
that  he  took  the  oath  administered  to  him  by  the  commissioners, 
and,  on  being  examined  (especially  as  to  a  sum  of  500Z.),  de- 
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clined  to  answer,  alleging  l^at  he  was  unprepared,  as  he  in- 
tended to  dispute  the  valiaity  of  bis  commission.  He  was  again 
brought  before  the  commissioners  on  the  7th  November,  at  Guild- 
hall, and  on  being  examined  (especially  as  to  the  500^.  mentioned 
before),  declined  to  answer,  giving  the  same  reasons  for  so  doing 
as  before.  On  the  28th  November,  he  was  again  brought  before 
the  commissioners,  and  (advice  having  been  first  given  to  him  by 
them  touching  thia  ncoessity  of  a  proper  answer,  after  all  the 
time  which  had  been  allowed)  he  again  declined  to  answer  the 
questions  put  to  him. 

It  was  objected  on  behalf  of  the  prisoner,  that  he,  having 
Borrendered  to  his  commission  and  taken  the  oath,  could  not  be 
guilty  of  felony  by  giving  insuiBcient  answers  to  the  questions 
put,  or  declining  altogether  to  answer  questions.  The  learned 
Judge  told  the  jury  that  the  prisoner's  answers  were  insufficient, 
and  that  to  many  very  proper  questions  he  had  declined  giving 
any  answer ;  and,  that,  if  the  conduct  of  the  prisoner,  in  giving 
insufficient  answers  to  some  of  the  questions,  and  refusing  to 
answer  others,  proceeded  from  an  intention  to  defraud  his 
creditors  by  preventing  them  from  getting  at  his  property,  he 
was  guilty  of  felony  within  the  statute  on  which  he  was  indicted : 
but,  if  they  thought  that  the  prisoner  believed  he  was  not  a 
bankrupt,  and  that  he  was  not  bound  to  be  examined,  or,  that 
he  should  prejudice  his  right  to  supersede  his  commission,  in  that 
case  his  conduct  could  not  be  said  to  proceed  from  an  intent  to 
defraud  his  creditors,  and  that  his  case  was  not  within  the  statute. 
The  jury  convicted  the  prisoner. 

The  first  question  for  the  opinion  of  the  twelve  Judges  was, 
whether,  the  jury  having  found,  that  the  insufficiency  of  the 
prisoner's  answers,  and  his  refiisal  to  answer  questions,  pro- 
ceeded from  an  intent  to  defraud  his  creditors,  the  prisoner  was 
properly  convicted  ? 

It  further  appeared  at  the  trial,  that  the  act  of  bankruptcy, 
on  which  the  commission  against  the  prisoner  was  founded,  was 
his  lying  in  prison  from  the  4th  of  June,  1818,  to  the  15th  of 
August,  in  the  same  year.  On  the  14th  of  April,  1818,  the 
prisoner  was  committed  to  Newgate  by  the  warrant  of  a  magis* 
trate,  upon  the  certificate  of  the  commissioners  of  bankrupts, 
under  a  commission  which  had  been  issued  against  him,  which 
commission  was  afterwards  superseded.  On  the  16th  of  the  same 
month,  he  was  brought  by  htJ^eas  corptu  into  the  King's  Bench, 
and  surrendered  in  discharge  of  his  bail  in  several  actions ;  but, 
it  appearing  that  he  was  charged  with  the  magistrate's  warrant, 
he  was  taken  out  of  the  custody  of  the  marshal,  and  re-com- 
mitted to  Newgate,  charged  with  the  actions  and  warrant.  On 
the  18th  of  April,  the  commissioners,  acting  under  the  first 
commission,  caused  the  prisoner  to  be  brought  before  them,  and 
committed  him  to  Newgate,  for  refusing  to  be  sworn,  or  to  give 
any  acccimt  of  hb  property*  On  the  24th  of  April,  the  same 
commissioners  again  committed  the  prisoner,  for  refusing  to 
answer  certain  questions  put  to  him.     On  the  27th  of  April,  the 
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prisoner  was  discharged  by  the  Court  of  King's  Bench  from  the 
warrants  dated  the  18th  and  24th  of  April,  and  he  was  re-com- 
mitted by  the  Court,  until  he  should  submit  himself  to  be  exa- 
mined by  the  commissioners  named  in  the  commission,  or  the 
major  part  of  them.  On  the  12th  of  May,  the  commissioners 
certified,  that  they  did  not  further  intend  to  examine  the  bank- 
rupt, and  that  they  consented  to  his  discharge,  if  the  Court  of 
King's  Bench  thought  proper  to  discharge  him  from  imprison- 
ment under  their  rule.  On  the  15th  of  May,  1818,  he  was 
brought  by  habeas  corpus  from  Newgate,  and  committed  by 
HoLROYD,  J.,  to  the  King's  Bench  prison,  charged  with  the  dif- 
ferent actions,  in  which  he  was  detained,  and  also  with  the  war- 
rant and  rule  of  the  King's  Bench.  On  the  4th  of  June,  an 
order  of  Abbott,  J.,  was  obtained  by  the  prisoner's  attorney 
(which  was  drawn  up  on  the  5th),  which  discharged  the  prisoner 
from  all  the  detainers  against  him,  except  those  in  the  civil 
causes.  That  order  was  obtained  in  term  time :  it  was  not  made 
a  rule  of  Court,  and  was  not  acted  upon,  and  the  prisoner  re- 
mained in  the  King's  Bench  prison  till  the  15th  August,  1818, 
when  the  commission  of  bankrupt  issued  against  him,  under 
which  he  was  required  to  be  examined  on  the  3d  October,  1818. 
The  prisoner's  attorney  stated  at  the  trial,  that  he  had  given  the 
prisoner  no  notice  of  the  order  of  discharge.  It  was  insisted, 
on  behalf  of  the  prisoner,  that  although  he  continued  in  the 
King's  Bench  prison  from  the  4th  of  June  to  the  15th  August, 
charged  with  debt,  yet,  as  the  magistrate's  warrant,  for  which  he 
was  detained  until  he  should  be  discharged  by  due  course  of  law, 
was  not  got  rid  of,  and  the  rule  of  the  Court  of  King's  Bench 
(which,  it  was  insisted,  was  not  discharged  by  Mr.  Justice 
Abbott's  order)  was  still  in  force,  the  prisoner  was  not  detained 
merely  for  debt,  and  that  such  detainer  was  therefore  no  act  of 
bankruptcy,  and  the  case  £x  parte  Bowes  (a)  was  referred  to. 
The  learned  Judge  expressed  his  opinion,  that,  as  the  prisoner 
could  at  any  time  get  rid  of  these  warrants  of  commitment,  and 
the  rule  of  the  King's  Bench,  by  submitting  to  be  examined,  his 
case  was  not  like  that  of  Bowes,  who  was  detained  in  prison 
under  a  judgment  for  a  crime,  of  which  he  had  been  convicted ; 
and,  that  the  order  of  Abbott,  J.,  did  not  discharge  the  rule 
made  by  the  Court,  but  liberated  the  prisoner  upon  the  occur- 
rence of  a  new  circumstance  subsequent  to  the  making  the  rule, 
viz.,  the  certificate  of  the  commissioners  that  they  did  not  intend 
to  proceed  any  further  under  that  commission  of  bankrupt.  If 
the  prisoner,  who  obtained  that  order,  had  acted  on  it,  he  might 
have  been  discharged  from  every  detainer  except  those  on  ac- 
count of  debts,  therefore,  his  lying  in  prison  was  an  act  of  bank- 
ruptcy. The  second  question  for  the  opinion  of  the  Judges  was, 
whether  the  prisoner's  lying  in  prison  under  the  circumstances 
above  stated,  was  an  act  of  bankruptcy  ? 

Copley^  Serjt.,  for  the  prisoner.     The  charge  is,  that  the 

(a)  4  Yes.  168. 
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prisoner  did  not  submit  to  be  examined  on  oath  before  the  com- 
missioners. But  it  appears,  that  he  did  surrender  himself,  was 
summoned  before  the  commissioners,  and  took  the  oath  required. 
Some  questions  were  then  put,  which,  for  reasons  stated  by  him- 
self, he  declined  answering.  This  is  no  felony  within  the  words 
of  the  5  G.  2,  c.  30,  s.  1.  That  statute  enacts,  that  if  any  person, 
who  shall  become  bankrupt,  shall  not  surrender  himself  to  the 
commissioners  named  in  the  commission,  or  the  major  part  of 
them,  and  sign  or  subscribe  such  surrender,  and  submit  to  be 
examined  from  time  to  time  upon  oath,  he  shall  be  deemed  to  be 
guilty  of  felony ;  and  by  the  sixteenth  section  it  is  enacted,  that  if 
any  bankrupt  or  other  person  shall  refuse  to  answer,  or  shall  not 
fully  answer  to  the  satisfaction  of  the  commissioners,  it  shall  be 
lawful  for  the  commissioners,  or  major  part  of  them,  by  warrant 
under  their  hands  and  seals,  to  commit  him  or  them  to  prison, 
there  to  remain  without  bail  or  mainprise,  till  such  time  as  such 
person  or  persons  shall  submit  themselves  to  the  commissioners, 
and  full  answer  make,  &c.  When  a  bankrupt  has  surrendered, 
appeared  before  the  commissioners,  taken  the  oath,  and  his 
examination  has  commenced,  he  has  submitted  to  what  is  required 
of  him  by  the  statute.  It  was  never  meant,  that  if  he  refused 
to  answer  a  question  he  should  be  deemed  a  felon,  but,  merely, 
that  he  should  place  himself  in  such  a  situation,  as,  that,  if  he 
refused  to  answer  a  question,  the  commissioners  might  be  enabled 
to  commit  him  to  prison.  If  so  high  a  penalty  as  death  had 
been  intended,  the  legislature  would  never  have  given  the  com- 
missioners the  additional  and  superfluous  power  of  committing 
the  bankrupt  till  he  makes  answer :  indeed,  the  sixteenth  section 
of  the  act  is  completely  inconsistent  with  the  construction  con- 
tended for  by  the  counsel  for  the  crown.  Then,  with  respect  to 
the  indictment,  the  statute  enacts  that  the  bankrupt  shall  be 
liable  to  the  penalty  of  death,  "  in  case  of  any  default  and  wilful 
omission  in  not  surrendering  and  submitting  to  be  examined :" 
no  such  default  of  "not  surrendering  and  submitting*'  to  be 
examined  is  charged  in  the  indictment.  The  default  described 
by  the  statute  consists  of  two  parts :  default  in  not  surrendering, 
and  default  in  not  submitting  to  be  examined :  both  of  which 
ought  to  concur  before  the  bankrupt  can  be  liable  to  the  penalty 
of  death.  The  prosecutors  could  not,  with  any  hope  of  success, 
state  a  default  in  both  instances,  for  the  bankrupt  had  surren- 
dered ;  they  have,  therefore,  entirely  omitted  that  part  of  the 
offence  which  consists  in  not  surrendering.  But,  in  order  to 
justify  this  omission  in  the  indictment,  the  word  ^'and'*  in  the 
statute  must  be  turned  into  *^or,"  a  liberty  which  cannot  be  taken 
with  a  penal  statute,  nor  with  any  statute,  unless  where  the  con- 
struction renders  it  absolutely  necessary  to  the  sense,  which  is 
not  the  case  in  the  present  instance.  The  offence,  therefore, 
which  is  laid  in  the  indictment  is  not  the  offence  described  in  the 
statute,  but  only  part  of  it.  The  indictment  is  also  faulty  in 
another  respect.  Whenever  a  party  is  charged  with  an  offence 
under  an  act  of  parliament,  the  indictment,  in  the  description 
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of  the  offence,  must  follow  the  very  words  of  the  act,  and  the 
order  in  which  they  stand.  The  offence  described  in  the  act  is 
not  submitting  to  be  examined  ^^from  time  to  time^'  whereas  the 
indictment  charges  the  bankrupt  with  not  submitting  from  time 
to  time  to  be  examined ;  and  there  is  an  essential  difference  be- 
tween the  two  expressions.  According  to  the  indictment,  the 
offence  consists  in  not  observing  a  succession  of  submissions, 
whereas,  according  to  the  act,  the  offence  is  constituted  by  not 
submitting  to  a  succession  of  examinations.  A  construction  ad- 
verse to  the  prisoner  will  lead  ajso  to  an  ioconsistency  in  the  act 
K  a  bankrupt  were  to  refuse  to  answer  a  question  touching  his 
property,  that  would  be  a  concealment  of  his  property,  and,  ac- 
cording to  the  construction  contended  for  by  the  Crown,  a  capital 
offence  in  consequence  of  soch  refusal,  though  the  property  con- 
cealed might  not  be  worth  forty  shillings;  whereas,  according  to 
the  act,  a  concealment  of  property  is  not  capital,  unless  it  be  a 
concealment  of  property  to  the  amount  of  20t(a)  There  are  no 
cases  on  the  subject ;  and  an  officer  who  has  been  applied  to  has 
searched  in  vain  for  precedents  of  audi  an  indictment :  the  in- 
dictments are  always  for  not  surrendering  <md  submitting  to  be 
examined.  The  other  ground  of  objection  to  this  prosecution  is 
independent  of  the  indictment.  By  the  provisions  of  the  sta- 
tute 21  Jac.  1,  s.  2,  a  person  using  trade,  j&c.,  who  lies  in  prison 
two  months  on  an  arrest  for  debt,  is  dedared  to  be  a  bankrupt : 
but  the  party,  here,  was  imprisoned  on  a  criminal  charge;  and 
though  ho  was  afterwards  detained  for  debt,  that  will  not  amount 
to  an  act  of  bankruptcy.  He  must  be  confined  for  debt  alone ; 
for  he  may  not  think  it  worth  while  to  get  rid  of  a  civil  demand 
when  a  criminal  charge  is  hanging  over  him.  In  the  present 
case,  the  warrant  and  rule  of  court  of  the  King's  Bench  were 
criminal  charges ;  and  the  rule  of  court  was  in  operation  whea 
the  bankrupt  was  brought  before  Holroyd,  J.,  to  be  charged  in 
a  civil  action,  and  also  to  be  remanded  on  the  former  warrant. 
Under  these  circumstances,  the  bankrufMi  remained  in  custody 
two  months ;  which  raises  the  point,  whether  custody  for  debt 
will  constitute  an  act  of  bankruptcy,  when  the  party  is  also 
under  custody  on  a  previous  criminal  charge.  He  then  cited  Ex 
parte  Bowes^  4  Vesey,  170,  to  show  that  lying  in  prison  two 
months  under  a  criminal  charge  is  not  an  act  of  bankruptcy. 
[Abbott,  C.  J.  The  criminal  warrant  was  discharged.  Did 
the  bankrupt  know  that  the  order  of  discharge  was  obtained  ?] 

Bosanquety  Serjt.,  for  the  Crown.'  No  question  was  made  of 
this  at  the  trial.  The  first  point,  whether  or  not  it  is  incumbent 
on  the  bankrupt,  within  forty-two  days,  to  surrender  and  answer 
interrogation  under  the  penalty  of  felony,  is  not  affected  by  the 
16th  section  of  the  statute :  the  first  part  of  the  statute  requires 
not  only  a  surrender,  but  also  a  submission  to  be  examined,  and 
a  giving  up  of  property;  and,  in  case  of  default,  enacts,  ^^Thao 
the  party  offending  shall  be  deemed  to  be  guilty  of  felony,  with- 
out benefit  of  clergy.''  Suppose  a  bankrupt  does  not  surrender 
till  the  forty-second  day,  and  then  refuses  to  answer  questions, 
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will  the  Chancellor  say  he  has  discharged  the  felony  by  coming 
and  saying,  I  have  surrendered  ?  The  examination,  in  the  pre- 
sent instance,  has,  in  effect,  produced  nothing  but  a  refusal  to 
answer.  It  was  matter  of  fact  for  a  jury  to  say  whether  the 
pretence  for  this  was  fraudulent,  and  the  jury  find  that  it  was  : 
the  two  things  necessary  to  sustain  this  indictment  are  clearly 
made  out.  It  appears  from  the  examination,  that  the  bankrupt 
refused  to  answer,  and  the  jury  have  found  that  this  refusal  was 
with  a  fraudulent  intent :  unless  the  words,  "  submit  to  be  exa- 
mined," are  struck  out  of  the  statute,  the  prisoner  has  committed 
a  capital  offence.  There  is  nothing  in  the  16th  section  incon- 
sistent with  this  interpretation  of  the  statute :  that  section  gives 
the  commissioners  a  power  to  call,  not  only  the  bankrupt,  but  all 
other  persons  whatever ;  and  it  was  never  intended  to  affect 
others  with  capital  punishment  for  the  offence  of  refusing  to 
answer.  Besides,  under  that  section,  the  bankrupt  may  be  called 
on  and  committed  before  the  forty-second  day ;  but  he  is  not 
liable  to  be  indicted  for  felony,  till  a  refusal  after  the  forty-second 
day :  that  section,  too,  has  reference  to  a  variety  of  other  mat- 
ters. It  is  contended  to  be  a  fatal  omission,  that  the  indictment 
does  not  charge  the  bankrupt  with  a  refusal  to  surrender ;  but 
this  is  the  very  question  in  dispute,  and  there  is  no  known  case 
or  precedent  on  the  subject.  As  to  the  concealment  of  property 
not  being  capital,  unless  the  concealment  be  of  property  to  the 
amount  of  20Z.,  the  off'ence  charged  by  this  indictment  is  a  re- 
fusal to  answer ;  and  no  averment  is  made  as  to  the  amount  of 
property  concealed  by  such  refusal.  If  such  an  averment  had 
been  introduced,  it  might  have  been  necessary  to  prove  it ;  but 
the  refusal  to  answer  is  an  offence  of  itself,  whether  immediately 
connected  with  concealment  of  property  or  no.  With  respect  to 
the  insufficiency  of  the  bankrupt's  imprisonment  to  constitute  an 
act  of  bankruptcy,  a  confinement  under  a  criminal  charge  can 
only  operate  as  an  exception  where  the  prisoner  is  unable  to 
escape  from  it.  But  here,  the  prisoner  was  not  prevented  by 
the  criminal  charge  from  going  at  large ;  and,  at  all  events,  the 
magistrate's  warrant  was  functiis  officioy  when  the  commissioners 
sent  the  bankrupt  to  prison.  Besides,  a  party  cannot  take  ad- 
vantage of  a  criminal  act,  where  his  conduct  is  influenced  by 
other  motives  also ;  as,  where  a  party  went  abroad  to  effect  a 
seduction,  and  also  to  defraud  his  creditors,  the  going  abroad 
was  held  to  be  not  the  less  an  act  of  bankruptcy  because  done 
with  a  view  to  a  seduction.(a) 

Capley^  in  reply,  insisted  that  the  warrant  and  rule  of  court 
were  still  in  force,  notwithstanding  the  detainer  in  the  civil  suit, 
and  were  not  annulled  by  the  commitment  on  the  part  of  the 
commissioners.  The  prisoner's  attorney  was  called  to  say  that 
the  prisoner  had  no  knowledge  of  his  discharge  from  the  criminal 
commitment.     The  indictment  ought  to  have  charged  the  refusal 

(a)  Raiket  v.  Poreau,  Co.  Bank,  L.  67,  6th  edition,  cited  in  Fowler  y.  Paaget^ 
7  T.  R.  611. 

VOL.  V.  83 


G58  Morrow  ^.  Saunders-     T.  T.  1819.         [317 

to  surrender  and  submit  to  examiuatioiiy  as  constituting  alto- 
gether one  offence. 

No  judgment  was  given  in  this  case*  The  prisoner  receired 
a  pardon. 

Of  the  eleven  Judges  who  were  present  (Richards,  C.  B., 
being  absent),  eight  held  that  the  offence  above  charged  was  not 
a  capital  offence  within  the  statute  5  G.  2,  c.  SO,  s.  1.  The 
other  three  thought  that  the  prisoner's  case  fell  within  the  star 
tute.  All  the  eleven  held,  that  the  lying  in  prison  under  the 
circumstances  stated  in  the  case,  was  a  sufficient  act  of  bank- 
ruptcy. The  reporter  are  indebted  to  the  kindness  of  one  of 
their  Lordships,  who  was  present,  for  this  information. 


MORROW  V.  SAUNDERS.— p.  318. 

Where  plaintiff  made  affidavit  that  he  aued  defendant,  to  recover  damages  for  a  breacfa 
of  agreement  in  not  entering  into  partnership,  purauant  to  a  partnership  deed  drawn 
up  and  signed  by  plaintiflf,  but  remaining  in  the  custody  of  the  defendant  or  his  sr- 
tomey;  and  that  the  plaintiff  possessed  neither  copy  nor  counterpart  of  the  deed;  die 
court  granted  a  rule  enabling  the  plaintiff  to  inspect  the  deed  and  take  a  copy»  though 
the  defendant  swore  he  had  not  executed  the  deed. 

On  a  motion  for  leave  to  inapect  a  partnership  deed,  the  affidavit  should  state  the  party 
moving  has  neither  copy  oor  counterpart. 

Vaughauy  Seijt.,  on  a  former  day,  moved  for  a  rule  to  show 
cause  why  the  plaintiff  should  not  be  permitted  to  inspect  and 
take  a  copy  of  a  certain  deed  of  co-partnership,  made  between  the 
plaintiff  and  defendant,  and  signed  by  the  plaintiff;  he  said  the 
deed  was  not  executed  by  the  defendant,  though  it  remained  in 
his  custody  ;  but  the  affidavit,  on  which  he  grounded  his  applica- 
tion, not  stating  that  the  plaintiff  had  no  copy  or  counterpart  of 
the  deed  in  his  possession,  the  court  refused  the  application.  He 
afterwards  moved  a^in,  on  an  affidavit,  stating,  that  the  plaintiff 
had  brought  an  action  to  recover  a  compensation  in  damages  for 
not  taking  deponent  into  partnership,  pursuant  to  a  certain  deed 
of  co-partnership  executed  by  the  plaintiff,  and  in  the  possession 
or  power  of  the  defendant  or  his  attorney ;  that  the  plaintiff  had 
not,  nor  never  had,  either  copy  or  counterpart  of  the  deed,  and 
that  no  other  deed  or  counterpart  than  the  one  mentioned,  existed 
between  him  and  the  defendant. 

Hullockj  Sexjt.,  now  showed  cause  against  the  rule.  The  de- 
fendant makes  oath  that  he  never  executed  the  deed,  and  in  that 
case,  it  can  be  of  no  use  to  the  plaintiff.  The  plaintiff  does  not 
state  what  species  of  action  he  intends  to  bring,  or  where  the  deed 
in  question  is  accessible.  In  Street  v.  Brovmj  1  Marsh.  610, 
where  an  instrument  was  executed  by  two  parties,  each  of  them 
keeping  one  part,  and  one  of  the  parties  lost  his  deed,  the  court 
would  not  compel  the  other  party  to  produce  his  deed,  in  order  to 
furnish  the  means  of  supporting  an  action  against  himself. 
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TTie  court  held  that  the  present  case  was  very  difler^nt  from 
that  of  Street  v.  Broumy  and  made  the 

Rule  absolute. 


NIND  V.  MARSHALL.— p.  319. 

CoTenant  for  quiet  ei^oyroent  during  a  terra,  *«  without  tbe  law&l  lee,  suit,  interrupt 
tion,  4ec.  of  J.  M.>  bis  executors,  adcninisirators,  or  assigns,  or  any  of  them,  or 
any  oiber  person  or  persoos  whomsoever,  having  or  claiming  any  estate  or  right 
in  the  premises,  and  that  free  and  clear,  and  freely  and  clearly,  discharged  or 
otherwise^  fay  J.  M^  his  heirs,  executors,  or  administrators,  defended,  kept  harmless 
«Dd  indemnified  from  all  furroer  gifra,  grams,  bargains,  selee,  leases,  mortgages, 
assignments,  rents  and  arrears  of  rent,  staiuies,  judgments,  rccogoizaucee,  made  or 
sufiered  by  J.  M.,  or  by  their  or  either  of  their  acts,  means,  default,  procurement,  con- 
sent or  pnvity,*^  preceded  by  a  covenant  that  tbe  lease  was  a  good  lease,  notwithstand- 
ing any  act  of  J.  M.,  and  followed  by  a  covenant  for  further  assurance  by  J.  M^  hjs 
ex^titors,  administrators,  and  all  persons  whomsoever  claiming,  during  the  residue 
of  tbe  term,  shy  estate  in  the  prcmisee  under  bim  or  them:  Held,  Pake,  J.,  diasen- 
Hente^  that  tbe  covenant  for  quiet  enjoyment  extended  only  agoinst  tbe  acts  of  the 
covenantor  and  those  claiming  under  him,  and  not  agiiiost  the  acts  Of  all  the 
world. 

Covenant.  The  declaration  stated,  that  by  indenture  of  the 
4th  July,  1817,  (after  reciting  a  lease  of  the  9th  December,  1815, 
from  John  Parker  to  the  defendant,  for  fourteen  years,  subject  to 
the  payment  of  rent,  and  performance  of  covenants,  and  also  re- 
citing, that  the  plaintiff  had  agreed  to  purchase  the  defendant's  in- 
terest for  20/.)  it  was  witnessed,  that  the  defendant  sold  the  plain- 
tiff the  messuage  mentioned  in  the  before  in  part  recited  inden- 
ture of  lease,  and  all  the  term  for  years  then  to  come  in  the  pre- 
mises ;  to  have  and  to  hold  the  residue  of  tbe  said  term  of  fourteen 
years,  subject  to  the  payment  of  the  yearly  rent,  and  to  the 
performance  of  the  covenants,  conditions,  and  agreements,  by  and 
in  the  said  in  part  recite<l  indenture  of  lease  reserved  and  con- 
tained ;  and  the  defendant  did,  by  tbe  said  indenture,  (amongst 
other  things)  covenant  with  the  plaintiff,  "  that  it  should  and  might 
be  lawful  to  and  for  the  plaintiff,  his  executors,  administrators,  and 
assigns,  from  time  to  time,  and  at  all  times  thereafter,  peaceably 
to  enter  into,  have,  hold,  use,  occupy,  possess,  and  enjoy  the 
said  messuage,  tenement,  or  dwelling-house,  and  all  and  singular 
the  premises  therein-before  mentioned  and  intended  to  be  thereby 
assi^ed,  with  their  and  every  of  their  appurtenances,  s^nd  to  have 
receive,  and  take,  the  rents,  issues,  and  profits  thereof,  and  of  every 
part  and  parcel  thereof,  for  and  during  all  the  rest,  residue,  and  re- 
mainder of  the  said  term  of  fourteen  years,  by  the  said  in  part  re- 
cited indenture  of  lease  granted,  and  then  to  come  and  unexpired, 
without  any  the  lawful  let,  suit,  trouble,  hindrance,  interruption, 
molestation,  and  denial  of  the  defendant,  his  executors,  admin- 
istrators, or  assigns,  or  any  of  them,  or  any  other  person  or  persoce, 
whatsoever,  having,  or  lawfully  claiming,  or  who  should  or  might 
at  any  time  or  times  thereafter,  during  the  said  term,  have  or 
lawfully  claim,  any  estate,  right,  title,  trust  or  interest,  either  at 
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law,  or  in  eouity,  of,  in,  to,  or  out  of  the  said  messuage,  tenement, 
or  dwelling-nouse  and  premises,  or  any  part  or  parcel  thereof,  and 
that,  free  and  clear,  and  freely  and  clearly  exonerated  and  discharg- 
ed, or  otherwise,  by  the  defendant,  his  heirs,  executors,  or  adminis- 
trators, well  and  sufficiently  saved,  defended,  kept  harmless,  and 
indemnified,  of,  from,  and  against  all  and  all  manner  of  former  and 
other  gifts,  grants,  bargains,  sales,  leases,  mortgages,  assignments, 
rents  and  arrears  of  rent,  statutes,  judgments,  recognizances,  titles, 
charges,  and   encumbrances  whatsoever,  made,  done,    or  com- 
mitted, or  wittingly  or  willingly  permitted  or  suffered  by  the  said 
defendant,  or  by,  through,  or  with  his,  their,  or  either  of  their 
acts,  means,  defeult,  procurement,  consent  or  privity,  subject  only 
to  the  rents,  covenants,  and  agreements  by  and  in  the  said  there- 
inbefore in  part  recited  indenture  of  lease  reserved  and  contained, 
and  on  the  tenant's,  lessee's,  or  assignee's  part,  thenceforth  to 
grow   due,  and  to  be  performed,  fulfilled,  and  kept."     Breach, 
that  after  the  making  of  the  said  indenture,  and  before  the  expi- 
ration of  the  said  term  of  fourteen  years,  thereby  assigned  to  Ae 
plaintiff,  one  Sarah  Parker,  widow,  having,  and  lawfully  claiming 
to  ha/e,  lawful  right  and  title,  to  the  said  messuage,  tenement,  or 
dwelling  house  and  premises,  by  the  said  indenture  assigned,  with 
the  appurtenances,  and  having  a  lawful  right  of  entry  into  the  same, 
and  lawful  title,  not  derived,  by,  from,  under,  or  by  means  of  the 
plaintiff,  or  any  act  done  by  the  plaintiff,  or  with  his  consent,  enter- 
ed into  and  upon  the  premises,  by  the  indenture  assigned,  and  in  and 
upon  the  possession  of  the  plaintiff  thereof,  and  lawfully  ejected  him 
from  and  out  of  possession  of  the  same  premises  with  the  appurte- 
nances, and  hath  lawfully  kept  the  plaintiff  so  thereout  ejected,  for 
a  long  time,  to  wit,  from  thence  hitherto,  contrary  to  the  form  and 
effect  of  the  indenture,  and  of  the  covenant  of  the  defendant,  ia 
that  behalf  made  as  aforesaid.    The  defendant  craved  oyer,  and  the 
deed  was  set  out.      Preceding  the  above  covenant  then  there  ap- 
peared a  covenant  "  that  for  and  notwithstanding  any  act,  deed, 
matter,  or  thing  whatsoever,  by  the  said  J.  Marshall  "done  or  wil- 
lingly permitted,  the  said  indenture  of  lease  is  a  cjood  and  subsist 
mg  lease,  valid  m  the  law,  whereby  to  hold  the  messuage  and 
premises  for  the  residue  of  the  term  thereby  granted,  and  not  for- 
feited, surrendered,  or  otherwise  determined,  or  become  void  or 
voidable."     The  covenant  for  quiet  enjoyment  came  next,  intro- 
duced by  the  words,  "  and  further  that."     Then  came  a  covenant 
(as  follows)  for  further  assurance  ;  "  And  moreover,  that  the  said 
John  Marshall,  his  executors  and  administrators,  and  all  and  every 
other  person  or  persons  whomsoever,  having,  or  lawfully  claim- 
ing, or  who  may  or  shall,  at  any  time  hereafter,  during  the  resi- 
due of  the  saia  term,  have,  or  lawfully  claim  any  estate,  right, 
title,  or  interest,  either  at  law  or  in  equity,  of,  in,  to,  or  out  of  the 
said  messuage,  tenement,  or  dwelling-house  and  premises,  herem- 
before  mentioned,  and  intended  to  be  hereby  assigned,  or  any  of 
them,  or  any  part  or  parcel  thereof,  by,  from,  under,  or  in  trust 
for  him  or  them,  shall  and  will  from  time  to  time,  and  at  all  times 
nereafter,  upon  the  reasonable  request,  and  at  the  proper  costs 
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and  charges  in  the  law  of  the  said  Charles  Nind,  his  executors, 
administrators  or  assigns,  make,  do,  and  execute,  or  cause  and 
procure  to  be  made,  done,  and  executed,  all  and  every  such  far- 
ther and  other  lawful  and  reasonable  act  and  acts,  thing  and  things, 
assignments  and  assurances  in  the  law  whatsoever,  for  the  further, 
better,  more  perfect,  and  absolute  assigning  and  assuring  of  all 
and  singular  the  said  messuage,  tenement,  or  dwelling-house  and 
premises,  hereinbefore  mentioned  and  intended  to  be  hereby  as- 
signed, with  their  and  every  of  their  appurtenances,  unto  the  said 
Charles  Nind,  his  executors,  administrators,  and  assigns,  for  all 
the  residue  and  Remainder  which  shall  be  then  to  come  and  unex- 
pired for  the  said  term  of  fourteen  years,  therein  granted  by  the 
said  hereinbefore  in  part  recited  indenture  of  lease,  as  by  the  said 
Charles  Nind,  his  executors,  administrators,  or  assigns,  or  his  or 
their  counsel  or  attorney,  shall  be  lawfully  and  reasonably  devised, 
advised,  or  required."  The  defendant  demurred,  showing  as 
causes  for  demurrer,  first,  that  it  does  not  appear  in  or  by  the 
said  declaration,  that  Sarah  Parker  had,  or  lawfully  claimed  to 
have  lawful  right  or  title  to  the  said  messuage,  tenement,  or  dwel- 
ling-house and  premises,  by  the  said  indenture  assigned,  with  the 
appurtenances,  or  had  a  lawful  right  of  entry  into  the  same,  by 
means  or  in  consequence  of  any  act,  deed,  matter,  or  thing  what- 
soever, by  the  defendant,  at  any  time  before  the  making  of  the 
said  last  mentioned  indenture,  made,  done,  or  committed,  or  wit- 
tingly or  willingly  permitted  or  suffered  ;  and  also,  that  it  does 
not  appear,  in  or  by  the  said  last-mentioned  indenture,  that  the 
said  Sarah  Parker  had,  or  lawfully  claimed  to  have,  lawful  right 
or  title  to  the  said  messuage,  tenement,  or  dwelling-house  and 
premises,  by  the  same  indenture  assigned,  with  the  appurtenances, 
by  means  or  in  consequence  of  any  former  or  other  gift,  grant, 
bargain,  sale,  lease,  mortgage,  assignment,  rent,  or  arrears  of  rent, 
statute,  judgment,  recognizance,  title,  charge,  or  encumbrance 
whatsoever,  made,  done,  or  committed,  or  wittingly,  or  willingly 
permitted  or  suffered,  by  the  defendant,  or  by,  through,  or  with 
his  acts,  means,  default,  procurement,  consent,  or  privity  ;  and 
also,  that  the  said  declaration  is  in  other  respects  uncertain,  in- 
.  sufficient,  and  informal,  &c.  The  plaintiff  joined  in  demurrer. 
This  demurrer  was  argued  in  Easter  term,  and  the  question  was, 
whether  the  covenant  for  quiet  enjoyment  w^as'  confined  to  the 
acts  of  the  covenanter,  and  those  claiming  under  him,  or  extended 
to  all  the  world. 

Lawe9y  Serjt.,  for  the  defendant.  This  is  a  qualified,  and  not 
a  general  covenant.  If  the  latter  part  of  the  sentence  be  con- 
nected with  the  former,  it  will  be  clearly  seen  what  the  cove- 
nantor meant,  by  "all  persons  whatsoever.  He  covenants  for 
quiet  enjoyment  against  all  persons  whatsoever,  and  that,  free 
and  clear  from  all  acts  done  by  himself,  or  any  claiming  under 
him :  unless  the  latter  part  of  the  sentence  were  designed  to 
confine  the  expression  "aZZ  persona  whatsoever^*'  to  all  persons 
claiming  under  the  covenantor,  it  has  no  meaning;  and  the 
Court  will  put  a  construction  on  that  latter  part,  not  strike  it 
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out.  The  covenant,  for  farther  assurancey  is  of  the  same  qnaH- 
fied  nature,  namely,  that  the  covenantor,  and  all  who  elavm 
under  himj  shall  give  farther  assurance  for  the  term  assigned. 
The  covenant  for  quiet  enjoyment  is  all  one  sentence,  and  at  the 
beginning  and  end  of  it  there  are  qualifying  words,  confining  to 
the  covenantor  and  those  who  claim  under  him  the  generality  of 
the  expression  in  the  middle.  The  covenant  for  quiet  enjoyment 
has,  indeed,  the  general  words,  that  the  defendant  shall  enjoy, 
without  molestation  of  the  covenantor,  or  *^any  other  persons 
whatsoever.**  But  how  is  the  covenantee  to  enjoy?  the  rest  of 
the  sentence  shows;  *^^and  that  clear  of  any  acts  done  by  the 
covenantor  or  those  claiming  under  him."  Now  the  rule  laid 
down  in  Gainsford  v.  Chriffithj  1  Saund.  60  (the  leading  ease 
on  this  subject),  is,  ^Hhat  if  a  restrictive  clause  be  in  the  first 
or  last  part  of  a  sentence,  or  at  the  beginning  of  the  first,  or  end 
of  the  last  sentence,  which  in  good  sense  may  be  applied  to 
one  and  the  other,  there  it  shall  extend  to  both  sentences."  Id 
that  case,  indeed,  the  covenants  were  not  so  entire  and  blended, 
but  that  the  first  might  stand  absolute ;  but  the  rule  is  clearly 
laid  down,  and  in  Browning  v.  Wright,  2  B.  and  P.  13,  Heath, 
J.,  fully  confirms  it.  Broughton  v.  Conway ,  in  Dyer,  240,  Noble 
V.  King,  1  H.  Bl.  34,  and  Foord  v.  WiUon,  C.  F.  Mich.  59  G. 
8,  decided  in  this  court,  are  in  point.  Howell  v.  BichardSj  11 
East,  633,  is  clearly  distinguishable  from  the  present  case.  In 
Howell  V.  Richards,  there  was  no  qualifying  covenant  to  succeed 
the  covenant  against  all  persons  whatsoever,  except  as  to  the 
chief  rent ;  and  expresno  unius  est  excltmo  alterius.  The  in- 
tention of  the  parties  must  be  collected  from  a  due  considera- 
tion of  the  whole  instrument  taken  together,  and  not  from  a 
single  passage  taken  by  itself. 

Vaughan,  Serjt.,  for  the  plaintifi*.  There  can  be  no  doubt  as 
to  the  principle,  that  the  intention  of  the  parties  affords  the  true 
rule  of  construction,  and  that  such  intention  is  to  be  collected 
from  the  whole  instrument  taken  together.  Here,  there  are  three 
covenants ;  one  for  title,  a  second,  for  quiet  enjoyment,  and  a 
third,  for  further  assurance ;  the  second  of  these  covenants  is 
distinct  and  general.  There  is  no  case  resembling  the  present, 
where  such  a  co^nant  has  been  as  it  is  here,  a  distinct  and  in- 
dependent covenant.  In  Browning  v.  Wright,  the  Court  held 
the  expressions  in  dispute  to  be  one  sentence  and  one  covenant* 
BuLLKR,  J.,  said,  the  words,  '^  and  tJuxt*'  created  all  the  difficulty, 
and  if  they  were  struck  out,  the  whole  sentence  would  ibrm  but 
one  covenant,  namely,  ''  that,  notwithstanding  any  act  done  by 
him,  the  grantor  was  smsed  of  the  estate,  and  had  right  to  con- 
vey." In  the  present  case,  there  is  a  distinct  covenant  against 
the  acts  of  all  persons  whatsoever.  Foord  v.  Wilson  was  governed 
by  Browning  v.  Wright  f  and  Lord  Elbon  distinguishes  the  case 
of  Browning  and  Wright  from  Gain^ord  v.  Griffith,  the  latter 
being  the  case  of  a  leasehold,  where  the  title  not  being  so  easily 
ascertainable  as  in  cases  of  freehold,  the  purchaser  must  require 
a  greater  security.     The  property  in  the  present  case  is  also 
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leasehold,  and  it  is  reasonable  to  suppose  the  plaintiff  would  re- 
quire the  most  extensive  covenant,  as  he  could  have  no  means  of 
seeing  the  lessor's  title.  Why  were  the  words  "  any  other  per- 
sons whatsoever"  inserted,  unless  they  were  to  have  an  operation  ? 
If  they  have  an  operation,  they  can  mean  nothing  less  than  an 
absolute  covenant.  Barton  v.  Fitzgerald^  15  East,  530,  is  a 
case  of  leasehold  property,  and  strengthens  the  plaintiff's  argu- 
ment. In  Howell  v.  Richards^  the  general  covenant  for  quiet 
enjoyment  is  held  not  to  be  qualified  by  the  covenant  against  the 
acts  of  the  releasor,  and  therefore  that  case  is  also  in  point.  If 
the  party  in  the  present  case  meant  to  restrain  his  general  cove- 
nant, he  ought  to  have  inserted  other  restrictive  covenants,  and, 
as  is  usual  in  conveyances  of  a  freehold,  to  have  stipulated  in  a 
more  cautious  manner.  Here,  the  covenant  for  quiet  enjoyment 
k  the  same  as  in  Gainsford  v.  Oriffithj  by  which  all  the  cases 
are  governed. 

Lawes^  in  reply,  contended,  that  Howell  v.  Richards^  Foord 
¥•  WiUofij  and  Barton  v.  Fitzgerald^  were  distinguishable  from 
the  present  case ;  and  that  as  to  the  argument  drawn  from  the 
fact  of  the  property  being  leasehold,  it  was  much  more  likely 
that  the  owner  of  freehold  property,  who  knew  the  extent  of  his 
own  title,  should  covenant  absolutely,  than  the  assignor  of  a  lease- 
hold, who  could  have  no  means  of  discovering  his  lessor's  title. 

The  Judges  now  delivered  their  opinions  seriatim. 

Richardson,  J.  This  is  an  action  of  covenant,  brought  on  a 
covenant  for  quiet  enjoyment  contained  in  an  indenture  of  assign- 
ment, by  which  the  defendant  assigned  his  interest  in  a  lease  for 
a  term  of  years  to  the  plaintiff;  and  the  breach  assigned  is  an 
eviction  of  the  plaintiff  by  a  stranger.  To  this  declaration  the 
defendant  has  demurred  ;  and  the  question  arising  on  the  demur- 
rer is,  whether  the  covenant  for  quiet  enjoyment  be  an  absolute 
or  a  qualified  covenant.  The  only  safe  rule  to  be  followed  in  the 
construction  of  a  deed  is,  the  intention  of  the  parties,  to  be  col- 
lected from  a  due  consideration  of  the  whole  mstrument.  This 
being  the  true  principle  of  construction,  I  proceed  to  apply  it  to 
the  indenture  in  question.  This  instrument  begins  with  reciting 
a  lease  granted  on  the  9th  December,  1815,  by  one  John  Parker, 
to  the  defendant,  of  a  messuage  and  premises ;  to  hold  from  the 
25th  December,  1813,  for  the  term  of  fourteen  years ;  subject  to 
thfe  payment  of  the  yearly  rent  of  12/.  quarterly,  and  to  the  per- 
formance of  the  covenants  therein  contained.  It  then  recites,  that 
the  plaintiff  had  contracted  with  the  defendant  for  the  absolute 
purchase  of  the  said  messuage  and  premises  demised  by  the  said 
lease,  and  all  his  estate,  term,  and  interest  therein,  for  the  sum  of 
20/.  The  indenture  then  witnesses,  that  in  consideration  of  20/. 
the  defendant  bargains,  sells,  and  assigns  to  the  plaintiff,  the  said 
messuage  and  premises  comprised  in  the  said  indenture  of  lease, 
and  thereby  demised,  or  mentioned,  or  intended  so  to  be,  together 
with  the  said  indenture  of  lease,  and  all  benefit  and  advantage 
thereof,  and  all  the  estate,  right,  title,  interest,  term  for  years  to 
come  and  unexpired  therein,  trust,  possession,  property,  possibili- 
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ty,  claim,  and  demand,  whatsoever,  as  well  le^l  and  equitable, 
of  him  the  defendant,  of,  in,  or  to  the  said  premises ;  to  have  and 
to  hold  the  said  messuage  and  premises  to  the  plaintiff,  for  and  during 
all  the  rest,  residue,  and  remainder,  now  to  come  and  unexpired,  of 
the  said  term  of  fourteen  years  thereof  granted  by  the  said  inden- 
ture of  lease,  subject  to  the  payment  of  rent  and  performance  of 
covenants.  Then  follow  the  covenants  by  the  defendant  to  the 
plaintiff.  The  first,  for  the  validity  of  the  lease,  is  chiefly  a  qua- 
lified covenant,  being,  that  for  and  notwithstanding  any  act,  deed, 
matter,  or  thing,  whatsoever,  by  the  defendant  done  or  willingly 
permitted,  the  said  indenture  of  lease  is  a  good  and  subsisting 
lease,  valid  in  the  law,  whereby  to  hold  the  messuage  and  pre- 
mises for  the  residue  of  the  term  thereby  granted,  and  not  for- 
feited, surrendered,  or  otherwise  determined,  or  become  void  or 
voidable.  Then  comes  the  covenant  for  quiet  enjoyment,  on 
which  the  breach  is  assigned,  which  is  introduced  by  the  words, 
"And  further  that,"  and  runs  thus:  "That  it  shall  be  lawful  for 
the  plaintiff,  at  all  times,  peaceably  and  quietly  to  enter  into,  occupy, 
and  enjoy,  the  said  messuage  and  premises,  for  and  during  all 
the  rest,  residue,  and  remainder  of  the  said  term  of  fourteen  years, 
by  the  said  indenture  of  lease  granted,  and  now  to  come  and  un- 
expired, without  any  the  lawful  let,  suit,  trouble,  hindrance,  inter- 
ruption, molestation,  or  denial  of  the  defendant,  his  executors,  ad- 
ministrators, or  assigns,  or  any  of  them,  or  any  other  person  or  per- 
sons  whomsoever,  having,  or  lawfully  claiming,  or  who  shall  at 
any  time  thereafter  during  the  term  have,  or  lawfully  claim  any 
estate,"  &c.  It  has  been  argued,  that  the  words  of  this  covenant, 
"  or  any  other  person  or  persons  whomsoever,"  especially  as  those 
words  are  superadded  to  the  express  mention  of  the  covenantor 
himself  by  name,  and  his  executors,  administrators,  and  assigns, 
must  extend,  in  necessary  construction,  to  all  mankind,  having 
title,  however  derived.  But  it  is  to  be  observed,  that  the  cove- 
nant for  quiet  enjoyment  does  not  end  here ;  but  goes  on  to  par- 
ticularise the  grounds,  or  causes  of  let  or  disturbance,  from  which 
the  enjoyment  covenanted  for  is  to  be  free  and  clear;  and  all 
these  will  be  found  to  be  such  as  arise  from  acts  done  or  defaults 
made  by  the  covenantor  himself.  Now  the  court  is  bound  to  give 
effect,  if  possible,  to  every  part  of  the  deed :  but  it  is  manifest, 
that  the  latter  part  of  this  covenant  will  be  made  wholly  nugatory 
and  inoperative,  if  the  former  be  construed  as  an  absolute  cove- 
nant for  quiet  enjoyment  against  all  mankind,  on  whatever  grounds 
or  causes  they  may  found  or  derive  title.  For  what  would  be  the 
effect  or  use  of  superadding,  that  no  statute  or  recognizance  ac- 
knowledged, or  judgment  suffered  by  the  defendant  should  ope- 
rate to  the  plaintiff's  disturbance,  if  the  former  part  of  the  cove- 
nant stands  absolute,  and  unqualified,  that  no  lawful  claim  what- 
ever should  operate  to  his  disturbance?  But  these  latter  words 
will  be  operative  and  important,  if  the  construction  which  I  be- 
fore suggested  be  adopted,  and  if  these  words  be  considered  as 
specifying  the  ground  of  disturbance  from  which  the  stipulated 
enjoyment  is  to  be  free  and  clear.     It  may  be  said,  however,  that 
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this  construction,  by  thus  giving  .effect  to  the  latter  qualifying 
words  will  fall  into  the  same  fault  which  it  professes  to  avoid,  by 
rendering  inoperative  the  absolute  words  so  much  relied  on,  "or 
any  person  or  persons  whomsoever :"  but  if  these  words  be  coupled, 
as  I  think  they  may  be,  with  the  qualifying  words  superadded, 
it  seems  to  me,  that  they  will  not  be  altogether  inoperative; 
for  the  former  part  of  the  covenant,  prior  to  the  words  in  question, 
engages  only  that  there  shall  be  a  quiet  enjoyment,  without  let  or 
interruption  of  the  defendant  himself,  his  executors,  administra- 
tors, and  assigns ;  and  if  other  words,  descriptive  of  a  larger  class 
of  persons,  had  not  been  superadded,  it  would  have  been  at  least 
doubtful,  whether  a  disturbance,  arising  from  an  under-lease  or 
rent-charge,  or  annuity  secured  by  power  of  distress,  or  recogni- 
zance, or  judgment,  would  have  been  provided  for.  But  all  these 
dangers  are  now  effectually  excluded  ;  and  the  covenant  stands,  in 
effect,  thus ;  that  there  shall  be  a  quiet  enjoyment  during  the  re- 
sidue of  the  term,  free  from,  or  indemnified  against,  all  interrup- 
tion, not  only  on  the  part  of  the  covenantor  himself,  his  executors, 
administrators  or  assigns,  but  on  the  part  of  all  other  persons 
lawfully  deriving  any  title  or  interest  from  the  acts  or  defaults  of 
the  covenantor,  his  executors,  administrators,  or  assigns.  Gains- 
Jbrd  V.  Griffith  is  a  strong  case  in  favour  of  the  plaintiff,  but  dis- 
tinguishable from  the  present,  on  the  ground,  that  the  covenant 
for  the  validity  of  the  lease,  on  which  alone  the  court  proceeded, 
holding  it  to  be  an  independent  covenant,  and  such  as  could  not  be 
connected,  in  grammar  or  construction,  with  the  following  cove- 
nant, was,  by  itself,  cleariy  absolute,  containing  no  words  what- 
ever of  qualification ;  whereas,  here,  tiie  words  of  qualification,  on 
which  I  proceed,  I  think,  may,  and  ought  to  be  considered  as  part 
of  the  covenant  for  quiet  enjoyment.  The  case  of  Barton  v.  PUz- 
gerald  is  also  to  the  same  effect  as  Gcdnsford  v.  Griffith.  This 
case  is  also  distinguishable  from  Howell  v.  Richards^  which  has 
been  so  much  relied  upon  by  the  plaintiff,  because,  the  clause  re- 
specting incumbrances,  (which  forms  the  strength  of  the  argument 
in  favour  of  the  defendant  here,)  there  formed  the  strength  of  the 
argument  against  him:  that  clause,  then,  containing  words  as 
general  as  the  words  which  preceded,  with  one  single  exception, 
viz.  the  chief  rent,  which  was  not  an  act  or  default  of  the  party, 
or  of  any  claiming  under  him  ;  this  exception,  therefore,  confirmed 
the  generality  of  all  the  other  words.  This  being  the  case,  it  ap- 
pears to  me,  that  this  is  a  covenant  for  a  qualified,  and  not  an 
absolute  enjoyment,  and,  therefore,  that  the  breaches  are  not  well 
assigned. 

BuRROuGH,  J.  The  whole  of  the  deed  of  assignment  on  which 
this  question  arises,  is  stated  in  the  plea.  The  assignment  recites 
the  lease  assigned,  by  which  it  appears  that  the  defendant  held  the 
premises  for  the  remainder  of  a  term  of  fourteen  years,  commenc- 
ing from  the  25th  December,  1813.  The  contract  between  the 
parties  is  for  the  absolute  purchase  of  the  messuage  and  premises, 
and  all  his,  the  said  John  Marshall's  e^tate^  temiy  and  interest 
therein,  for  the  sum  of  20/.     There  is  nothing  in  the  deed  to  show 
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(unless  the  covenant  in  question  does  so)  that  the  assignor  meant, 
at  all  events,  to  warrant  that  the  lease  should  endure  during  the 
term.  In  questions  of  doubt,  as  to  the  construction  of  a  cove- 
nant in  a  deed,  the  invariable  rule  is,  that  the  construction  must 
be  made  according  to  the  intention  of  the  parties  to  be  collected 
from  the  whole  deed.  The  rule  laid  down  in  Gainsford  v.  GriffUhj 
and  referred  to  in  the  argument,  viz.,  "  that  if  a  restrictive  clause 
be  in  the  first  or  last  part  of  a  sentence,  or  at  the  beginning  of  the 
first,  or  at  the  end  of  the  last  sentence,  which,  in  good  sense;  mav 
be  applied  to  one  and  the  other,  there  it  shall  extend  to  both  sen- 
tences, but,  otherwise  it  is,  if  such  sentence  be  placed  in  the  middle 
of  one  or  two  sentences,"  is  not  the  rule  now  observed.  Mr. 
Serjt.  WUliams  says,  in  his  note  to  that  case,  speaking  of  the  above 
rule,  "  It  is  questionable  whether  much  regard  would  now  be  paid 
to  this  mode  of  construction."  Such  a  rule  has  never  been  acted 
upon  since  I  have  been  in  Westminster  Hall ;  on  the  contrary,  it 
has  been  always  said,  that  the  construction  must  be  governed  by 
the  intention  of  the  parties,  to  be  collected  from  the  context  mat- 
ter, by  a  due  attention  to  the  whole  of  the  deed  or  instrument 
If  the  covenant  on  which  the  question,  here,  arises,  is  considered 
by  itself,  I  am  of  opinion,  that  it  is  a  qualified  covenant.  I  feel  it 
impossible  to  entertain  a  contrary  opinion,  without  laying  aside  aU 
the  words  which  follow  the  words  "  arid  thaty  The  particular 
covenant  is  for  quiet  enjoyment  without  the  denial,  &c.  of  John 
Marshall,  his  executors,  administrators,  or  assigns,  or  any  of  them, 
or  any  other  person  or  persons  whomsoever,  having  or  lawfully 
claiming  any  estate,  &c.  Then  follow  the  words  "  and  thaty^^  &c.; 
now,  in  my  judgment,  these  words  over-ride  the  whole  of  the 
preceding  part,  and  it  is  the  same  as  if  it  had  been  repeated  thus: 
"And  you  shall  (quietly  enjoy  without  the  denial,  &c.  of  me,  my 
executors,  administrators,  and  assigns,  or  any  other  person  or 
persons  whomsoever,  &.c,  free ^  Sue.  ^nd  acquitted y  &jc.j  or  otherwise, 
by  me,  the  said  John  Marshall,  my  heirs,  executors,  or  administra- 
tors, kept  harmless  against  all  former  gifts,  grants,  bargains,  sales, 
&c.  &c.  made,  done,  or  committed  by  me,  or  by  or  through  my 
or  their  acts  or  defaults."  This  appears  to  me  to  be  one  entire 
covenant,  and  being  so,  it  seems  to  me  an  inevitable  legal  conse- 
quence, that  the  latter  part  is  restrictive  of  the  former.  Here  it  is 
fit  to  take  notice  of  the  case  of  Howell  v.  Richards.  The  deed  is 
80  stated  in  the  report,  that  one  does  not  immediately  discover 
what  the  covenant  was,  but  the  moment  the  difierent  parts  of  the 
covenant  are  put  together,  cessat  qtbostio.  The  covenant  runs  thus : 
"  And  likewise,  that  he,  the  saicl  R.  Howell,  his  heirs,  &c.  shall 
and  may,  from  time  to  time,  and  at  all  times  for  ever  hereafter, 
peaceably  hold,  and  quietly  enter  into  and  have  the  same  premises, 
without  the  lawful  let,  suit,  &c.  of  said  J.  Richards  and  his  wife, 
T.  Richards,  and  D.  Richards,  or  any  or  either  of  them,  their,  or 
any  of  either  of  their  heirs  or  assigns,  or  of  or  by  any  other  person 
or  persons  whatsoever."  Then,  the  report  says,  "  concluding  as 
Stated  in  the  declaration."  The  conclusion  in  the  declaration, 
immediately  following  these   words  is,   ^^  and  that,   freely,   and 
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clearly,  and  absolutely  acouitted,  &Cr,  or  otherwise  by  the  said  J. 
Richards,  &c.  well  and  sumcietitly  saved,  defended,  and  kept  harm- 
less and  indemnified  against  all  former  and  other  gifts,  grants, 
&.C.,  jointures,  dowers,  &c,  uses,  trusts,  &c.  wills,  statutes,  &c.  &c. 
gave  and  except  the  chief  rent  due  to  the  lord  of  the  fee.''  So  that 
flie  first  part  and  the  last  part  are  equally  getieral,  save  the  excep- 
tion of  the  rent  in  the  latter  part.  But,  an  important  observation 
arises  on  the  exception  of  the  rent  ;  viz.  could  the  purchaser  take 
the  first  part  of  the  covenant,  and  contend  that  the  words  '^  of  or 
by  any  other  person  or  persons  whomsoever,"  would  entitle  the 
tenant  to  an  action,  if  the  rent  was  distrained  for  by  the  lord  ?  I 
think,  I  may  venture  to  answer  my  own  question  negatively ;  and 
then  I  put  another  question,  why  am  I  justified  in  saying  no  ? 
The  answer  to  that  is,  it  is  all  one  covenant,  and  the  rent  is  as 
much  excepted  out  of  the  first,  as  out  of  the  latter  part.  But,  there 
is  another  weighty  consideration  :  we  Ought  (if  we  can  do  so  with- 
out violence  to  the  words)  to  put  such  a  construction  on  the  in- 
strument, as  shall  make  the  different  parts  of  the  deed  consistent 
with  each  other.  There  are  three  covenants  in  the  deed.  The 
first,  that  for  and  notwithstanding  any  act,  deed,  matter,  or  thmg 
whatsoever,  by  him,  the  said  John  Marshall,  at  any  time  thereto- 
fore, made,  done,  or  willingly  or  unwillingly  suffered  or  permit- 
ted, the  indenture  is  a  good  and  subsisting  ie2L9e,  valid  in  the  law, 
whereby  to  hold  the  premises  during  the  residue  of  the  term,  and 
not  forfeited,  surrendered,  or  become  void  or  voidable.  The  se- 
cond covenant  is  that  which  is  in  question.  It  is  inconsistent  with 
the  first  covenant  to  construe  this  to  be  a  covenant  warranting  the 
quiet  enjoyment  of  the  lease  against  all  the  world  ;  and  it  is  con- 
distent  with  it  to  hold  it  to  be  a  qualified  covenant.  The  third 
covenant  for  further  assurances  is  for  himself,  his  executors  and 
administrators,  and  all  persons,  who,  during  the  term,  shall  have, 
or  lawfully  claim,  any  estate,  right,  title,  trust,  or  interest,  either 
at  law  or  in  equity,  by,  from,  under  or  in  trust  for  him  or  them. 
This,  also,  extends  only  to  himself  and  those  who  shall  claim  by, 
flrom,  or  under  him.  I  need  only  further  observe,  that,  if  the  se-  • 
cond  covenant  has  the  efiect  contended  for  by  the  plaintiff,  the  first 
Covenant  is  useless.  It  is  consistent  with  the' third  covenant  to  hold 
the  second  to  be  a  qualified  and  restricted  covenant.  On  the 
whole,  I  am  of  opinion,  that  the  judgment  must  be  for  the  defen- 
dant, because,  I  think,  on  the  true  construction  of  the  particular 
covenant  taken  by  itself,  and  aided  by  a  due  attention  to  the  whole 
of  the  deed,  the  defendant  has  covenanted  against  his  own  acts, 
and  the  acts  of  those  who  shall  claim  by  or  mrough,  or  with  the 
acts,  means,  default,  procurement,  consent,  or  privity  of  him,  or 
his  heirs,  executors,  administrators,  and  assigns. 

Park,  J.  As  my  two  learned  brothers  who  have  preceded  me, 
and,  I  believe,  my  lord  chief  justice  also,  differ  from  me  upon  this 
occasion,  I  cannot  but  deliver  my  sentiments  with  great  diffidence, 
and  with  great  distrust  of  myself.  I  have  this  consolation,  how* 
ever,  that  my  differing  from  them  proceeds  from  no  perversity^  of 
disposition,  nor  from  an  overweening  conceit  of  my  own  judg- 
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ment.  I  have  turned  this  case  in  every  possible  way ;  I  have 
listened  to  every  argument,  I  have  read  and  studied  every  case ; 
and  still,  not  being  able  to  bring  my  understanding  to  a  conformity 
with  opinions  which  I  so  highly  respect,  I  must  deliver  my 
own  genuine  sentiments,  however  erroneous  the  judgment  which 
I  have  formed  may  appear  to  others  to  be.  And  as  I  differ  from 
my  lord  chief  justice  and  my  brothers,  I  am  afraid  I  must  take 
up  longer  time  than  either  of  my  brothers,  as  I  am  anxious  to 
prove  that  it  is  not  without  deep  conviction  that  I  differ  from 
such  hi^h  and  learned  authonty.  In  the  discussion  of  this  case, 
I  wish  it  to  be  fully  understood,  that  I  do  not  consider  myself  as 
giving  an  opinion  in  contradiction  to  the  decided  cases ;  but  I  hope 
to  be  able  to  show,  (at  least,  I  have  so  convinced  myself,)  that  my 
judgment  is  supported  by  them  all  but  one.  This  case,  which 
respects  a  leasehold  estate,  has  been  truly  stated,  at  the  bar,  to 
depend  upon  the  question,  whether  the  covenant  set  out  upon  oyer 
is  a  general  or  a  restrained  covenant.  The  words  of  it  are  these ; 
[here  the  learned  judge  read  the  covenant  for  quiet  enjoyment] 
and  I  admit,  in  the  fullest  terms,  that  were  it  not  for  these  words, 
"  without  any  the  lawful  let,"  &c.  I  should  be  most  clearly  of  opi- 
nion with  the  defendant ;  but,  except  in  the  case  of  Broughton  v. 
Conway^  Dyer,  240,  which  I  shall  comment  upon  presently,  I  do 
not  find  those  terms  in  any  covenant  which  has  been  held  restrictive, 
and  therefore  with  all  the  cases  except  that,  I  am  most  fully  pre- 
pared to  coincide.  I  inquired,  with  some  solicitude,  while  this  case 
was  arguing,  whether  the  counsel  could  read  these  words,  as  sensi- 
ble and  intelligent,  considered  with  reference  to  the  former  part  of 
the  sentence ;  but  that  they  could  not  do  satisfactorily  to  my  mind. 
I  inquired,  also,  if  I  could  be  furnished  with  any  authority  for 
rejecting  these  words  altogether ;  but  that,  of  course,  could  not  be 
done.  Now,  I  admit,  that  although  the  maxim,  verba  cariarum 
fortius  accipiuntur  conira  pro/ermtem^  is  to  be  qualified  by  this 
observation,  that  regard  must  be  paid  to  the  intention  of  the  par- 
ties, as  it  is  to  be  collected  from  the  whole  context  of  the  instru- 
ment, still  I  dare  not  reject  words  which  the  parties  have  chosen 
to  introduce  into  their  contract.  I  know,  that  in  all  the  cases,  no 
word  ought,  if  possible,  to  be  rendered  inoperative ;  and  I  humbly 
conceive,  that  by  reading  the  deed  as  the  defendant  wishes  it  to 
be  read,  the  whole  passage  in  question,  consisting  of  upwards  ot 
four  lines,  must  be  wholly  rejected  or  rendered  inoperative,  as 
a  vain  and  idle  repetition :  whereas,  as  I  propose  to  read  it,  each 
part  is  sensible  and  intelligible.  It  contracts  for  something  dis- 
tinct from  what  had  before  been  provided  for ;  and  there  is  nothing 
in  the  language  tautologous,  or  to  be  rejected  as  s\irplusuge.  But, 
it  is  said,  it  is  impossible  any  man  could  so  mean  to  contract,  and, 
that  the  words  introduced  in  the  prior  part  of  the  deed  or  cove- 
nant show,  that  the  covenantor  meant  to  restrain  it  to  his  own 
acts ;  "  for  and  notwithstanding,"  &c.  I  would  just  observe,  that 
those  words  are  to  be  found  also  introducing  the  covenant  in  the 
case  of  Howell  v.  Richards.  The  covenant  for  title,  and  the  cove- 
nant to  convey,  are  necessarily  restrained  to  the  act  of  the  cove* 
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nantor,  or  his  heirs,  executors,  administrators,  or  assigns,  but  not 
so  the  covenant  for  quiet  enjoyment;  and,  therefore,  in  reason 
and  good  sense,  the  covenantor  may  well  make  a  distinction,  and 
say,  notwithstanding  any  act  done  by  him,  &c.  he  has  a  good  title, 
and  has  a  right  to  convey ;  but  the  covenantee  may,  also,  well  in- 
sist, "  it  is  not  enough  for  you  so  to  declare  as  to  yourself;  but  I 
will,  also,  insist  that  I  shall  not  be  disturbed  in  my  enjoyment  by 
anj  person  whomsoever."  Lord  Ellenborough  says,  Howell  v. 
RichardSj  11  East,  642,  "It  is  perfectly  consistent  with  reason 
and  ^ood  sense,  that  a  cautious  grantor  should  stipulate,  in  a  more 
restrained  and  limited  manner,  for  the  description  of  title  which 
he  purports  to  convey,  than  for  quiet  enjoyment.  He  may  sus- 
pect, or  even  know,  that  his  title  is,  in  strictness  of  law,  in  some 
degree  imperfect ;  but  he  may,  at  the  same  time,  know  that  it  has 
not  become  so  by  any  act  of  his  own ;  and  he  may  likewise  know, 
that  the  imperfection  is  not  of  such  a  nature  as  to  afford  any  rea- 
sonable chance  of  disturbance  whatever  to  those  who  should  take 
under  it :  he  may,  therefore,  very  readily  take  upon  him  an  in- 
demnity against  an  event  which  he  considers  as  next  to  impossi- 
ble." Mr.  Justice  Le  Blanc  also  says,  in  another  case.  Barton  v. 
Fitzgerald^  15  East,  545,  "  I  cannot  say  that  an  assignee  would 
not  require  an  absolute  covenant  for  a  valid  lease,  during  the  whole 
term  bargained  for,  though  he  also  required  a  covenant  against  the 
parties'  own  acts."  Even  lord  Eldon,  in  the  case  relied  on  by  the 
counsel  for  the  defendant,  and  on  which  I  also  rely,  I  mean  the 
case  of  Brovming  v.  Wright j  says,  "  Prima  facie j' in  the  convey- 
ance of  an  estate  of  inheritance,  we  are  led  to  expect  no  other 
covenants  than  those  which  guard  against  the  acts  of  the  vendor 
and  his  heirs.  With  respect  to  the  conveyance  of  leasehold  es- 
tates, this  is  not  always  so,  and  there  is  an  obvious  reason  why 
this  should  not  be  so.  Some  of  the  cases  rest  on  the  distinction 
between  freehold  and  leasehold  property ;  and  in  the  case  cited 
from  that  excellent  book,  the  Reports  of  Saunders,  made  more  ex- 
cellent by  a  late  edition,  the  estate  was  leasehold."  All  the  muni- 
ments of  a  freehold  estate,  and  every  thing  which  can  illustrate 
the  title,  is  in  possession  of  the  vendor :  but  this  is  seldom  the  case 
with  respect  to  leaseholds.  With  regard  to  many  estates  held  in 
this  town  under  the  duke  of  Bedford,  and  the  duke  of  Portland, 
it  would  be  next  to  impossible  to  show  any  thing  but  the  lease 
itself;  the  vendors  could  not  produce  the  muniments  of  their 
estates,  deposited  in  the  family  chests  of  those  noblemen.  It  some- 
times happens,  therefore,  that  parties  require  covenants  in  assign- 
ments of  this  kind  of  property,  which  are  not  regarded  in  cases  of 
freehold.  I  own,  I  can  see  no  good  reason  why,  on  the -one  hand, 
we  are  to  suppose,  in  order  to  get  rid  of  a  covenant,  that  it  is  very 
unlikely  a  covenantor  (who  has  done  so)  should  wish  to  undertake 
for  all  lawfully  claiming ;  and  yet,  not  to  suppose,  on  the  other,  as 
lord  Eldon  has  done,  that  a  covenantee  was  very  likely  so  to  in- 
sist. And  why  are  we  to  reject  a  covenant  in  express  words, 
evidently  in  favour  of  the  assignee,  merely  because  we  think  it 
improbable  (that  is,  in  other  words,  because,  with  our  knowledge 
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of  the  consequences,  we  would  not,)  that  a  man  should  so  cove- 
nant ?  It  seems  to  me,  that  an  argument  of  no  inconsiderable 
weight  is  to  be  drawn  from  the  connecting  particle  in  the  core- 
nant.  After  covenanting  against  the  lawfid  let,  &c.  of  the  said 
John  Marshall,  his  executors,  &c.,  the  covenantor  says,  "or  any 
other  person  or  persons  whomsoever,  &c."  which  must  mean  per- 
sons of  another  description  than  those  he  had  before  mentioned ; 
for,  if  he  had  meant  persons  ejtisdem  generis  with  those  already 
mentioned,  he  would  have  said,  "  and  any  person,  &c."  But,  I 
think,  the  strongest  argument  is  to  be  collected  from  the  con- 
cluding words  of  this  covenant,  as  contrasted  with  those  to  be 
found  m  the  passage  in  question.  In  this  branch  of  the  sentence, 
die  covenanter  says,  that  he  covenants  for  himself,  his  executory 
and  administrators  or  assies ;  and  adds,  (having  covenanted 
against  the  acts  of  all  claiming  under  him,)  '^  or  any  other  person 
or  persons  whomsoever."  But  when  he  covenants  against  former 
gifts,  grants,  &c.,  willinglj  permitted  or  suffered,  he  does  so  for 
himself,  his  heirs,  executors  or  administrators ;  and  there  he  limits 
his  assurance  or  covenant  against  all  persons  claiming  under  him  ; 
so  that  he  evidently  limits  the  responsibility  where  he  means  to 
restrain  it,  but  leaves  it  general  where  he  means  it  to  be  so  ;  and 
the  limitation  of  it  in  one  place  is,  in  my  opinion,  decisive,  that  he 
would  have  limited  it  in  tiie  oth^,  if  he  had  so  intended.  There- 
fore, though  I  have  admitted,  and  again  still  admit,  the  general 
rule  to  be,  that  the  general  words  of  a  deed  are  to  be  restrained 
by  other  parts  of  a  deed,  if  the  intent  so  io  restrain  them  be  ap- 
parent ;  yet,  I  think  it  would  be  of  the  most  dangerous  conse- 
quence, if  the  judges  of  the  land  were  to  permit  themselves  (which 
they  have  no  right  to  do)  to  exercise  vague  conjectures  about  the 
hardships  of  cases,  and  to  consider  ingeniously  what  the  parties 
must  have  meant,  when  the  words  used  are  clear  and  precise,  ad- 
mitting^ of  no  ambiguity  at  all ;  and  when  the  mode,  which  the 
plaintiff  points  out,  gives  to  every  branch  of  the  covenant  a  clear 
and  determinate  meaning.  This  would  be  to  make  a  new  deed 
for  the  parties,  not  to  pronounce  upon  the  contract  which  they  have 
made  for  themselves.  But  it  is  curious  to  observe,  that  the  veiy 
words,  which  I  have  relied  on  (to  show,  that  when  the  covenantor 
meant  to  restrain  his  liability,  he  has  done  so  by  express  words, 
having  no  ambiguity ;  but  has  left  the  words  against  ^'  all  persons 
whomsoever,"  when  he  meant  to  covenant  generally),  are  con- 
sidered as  decisive  for  the  defendant :  for  it  is  said  he  has  shown 
what  he  meant  by  the  general  words  *'  all  persons  whomsoever," 
by  immediately  adding,  ''  and  that  free  and  clear,  and  freely,  and 
clearly  acquitted,  &c."  To  which  I  answer,  that  the  very  same 
argument  arose  in  the  case  of  Howell  v.  Richards;  for,  in  that 
case,  as  in  this,  the  covenant  begins  with  a  restriction.  It  is  then 
followed  by  the  general  words,  as  in  this  case,  adding,  as  here, 
"  and  that  freely  and  clearly,  &c.;"  and  therefore,  I  do  not  feel 
that  I  can  decide  this  case  with  the  defendant,  without  running  in 
direct  opposition  to  the  case  of  Howell  v.  RicJiardSy  of  which  I 
most  fully  approve.     There,  as  well  as  here,  the  general  words 
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were  preceded  and  followed  by  words  of  restriction ;  but  I  have 
already  said,  in  effect,  the  use  of  both  shows  that  the  covenantor 
knew  the  effect  of  both.  I  therefore  conclude  my  observations  oq 
this  part  of  the  case,  with  the  emphatic  language  of  lord  Ellen- 
borough  ;  because,  in  my  judgment,  it  applies  most  strongly  to 
the  case  now  before  us,  and  is  much  more  powerful  than  any  I 
could  introduce  of  my  own  :  "  Consistently,  therefore,  with  that 
case,  (meaning  Broumbig  v.  WrigJit,)  and  with  every  other  that  I 
am  aware  of,  we  are  warranted  in  giving  effect  to  the  general 
words  of  the  covenant  for  quiet  enjoyment,  and  which  are  enti- 
tled to  more  weight  in  this  case,  inasmuch,  as  they  immediately 
follow"  (now,  mark  this,)  "  and  enlarge  the  special  words  of  cove- 
nant against  disturbance  by  the  grojUors  themselves;  and, to  re- 
str^  the  generality  of  these  words,  thus  immediately  preceded 
hj  express  words  of  a  narrower  import,  would  be  a  much  stroBger 
thin^  than  to  restrain  words  of  like  generality  by  an  implied  quali- 
fication arising  out  of  another  covenant,  where  no  such  general 
words  occurred;  the  person  using  the  general  words  could  not 
forget  that  he  had,  immediately  before,  used  special  words  of  a 
narrower  extent."  And  then  his  lordship  goes  on  to  state,  that  if 
it  were  one  covenant,  it  would  be  clear ;  (and  here  it  is  but  one 
covenant,)  for  he  says,  ^^  If  the  covenant  containing  but  the  special 
and  general  words  stood  by  itself,  there  would  be  no  pretence  for 
refusmg  effect  to  the  lai^er  words  ;  and  if  this  could  not  be  done 
in  favour  of  express  words  of  a  narrower  import  in  the  same  cove- 
nant, I  cannot  possibly  understand  upon  what  ground  it  should  be 
done  in  favour  of  implied  words  of  narrower  import,  which  occur 
in  another  separate  covenant,  addressed  to  a  distinct  object." 
This  seems  to  me  to  be  the  very  case.  Now,  as  to  the  cases  men- 
tioned at  the  bar.  The  case  of  Broughton  v.  Conway j  Dyer,  240, 
was  a  case  of  covenant  in  a  lease,  whereby  the  lessor  covenanted 
that  he  had  done  no  act  to  impeach,  but  that  the  assignee  might 
quietly  enjoy,  without  let  of  him  or  any  other  person,  &c.  Taking 
it  for  granted  that  "  any  other  person^  &c."  means  any  other  per- 
son whomsoever, .  (and  I  admit  it  seems  in  all  subsequent  cases, 
and  in  the  marginal  note,  to  be  so  considered,)  I  must  confess  that 
to  be  an  authority  against  the  argument  I  espouse.  But,  I  an- 
swer, this  is  the  only  case,  (in  which  those  words  are  to  be  found) 
which  has  received  this  exposition.  It  appears  to  have  been  the 
opinion  of  two  judges  only,  and  Mr.  Justice  Brown  was  strongly 
of  another  opinion  ;  and  a  text  writer  of  the  present  day  truly  ob- 
serves on  this  case,  that  the  insertion  of  those  words  is  a  circum- 
stance which  does  not  occur  in  any  other  of  this  line  of  cases,  in 
all  of  which  no  word  is  rendered  inoperative,  (Sugd.  Law  of  Ven- 
dors and  Purchasers,  4th  edit.  469 ;)  for,  where  one  covenant,  or 
part  of  a  covenant,  is  general,  I  am  of  opinion,  that  a  subsequent 
limited  covenant  will  not  restrain  the  generality  of  the  other  cove- 
nant, unless  an  express  intention  to  do  so  appears,  or  there  be  an 
inconsistency.  With  this  observation,  I  choose  to  introduce  the 
case  of  Gcdnsford  v,  GriffUh.  There  the  defendant  had  covenant- 
ed, that  it  was  a  good  and  indefeasible  lease,  and  that  the  plaintiff 
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should  quietly  enjoy  during  the  whole  residue  of  the  term  with- 
out any  let  or  disturbance  of  defendant:  a  stranger  enters,  and 
breach  is  assigned,  at  time  of  making  the  assignment,  the  lease 
was  not  good  and  indefeasible.  The  court  held  the  breach  was 
well  assigned  :  for  the  first  sentence  is  distinct,  and  contains  a 
general  covenant,  not  restrained  by  the  latter  sentence.  Now,  in 
this  case,  the  latter  sentence  follows  the  first  immediately,  with 
the  words  "  and  that  plaintiff  should  quietly  enjoy,  &c."  The 
authority  of  this  case,  in  point  of  law,  has  never  been  questioned  ; 
and  it  was  lately  mentioned  with  much  approbation,  and  relied 
upon  by  that  eminent  and  very  learned  judge,  Mr.  Justice  Le 
Blanc,  in  Barton  v.  Fitzgerald.  Lord  Eldon  feels  the  difliculty 
arising  from  it  in  giving  the  judgment  of  the  court  in  Browning  v. 
Wright ;  for  he  states,  that  many  of  the  cases  depend  on  the  dis- 
tinction between  freehold  and  leasehold  property,  and  says  the 
case  quoted  from  that  excellent  book,  the  Reports  of  Saunders, 
(meaning  the  case  of  Gainsford  v.  GriffUhy)  was  an  estate  of  lease- 
hold. That  case,  therefore  I  consider  as  of  unimpeached  authori- 
ty, and  a  very  strong  case  in  favour  of  the  plaintiff's  claim ;  nay, 
it  was  a  stronger  case  to  decide  for  the  absolute  nature  of  the 
covenant,  for  the  general  words  are  not  in  it.  The  case  of  JVbftfe 
V.  Kingy  1  H.  B.  34,  was  a  case  of  executors,  who  had  covenant- 
ed, as  this  defendant  has  done  here ;  for  there  were  the  words, 
"  any  other  person  or  persons  whomsoever."  It  was  there  con- 
tended, that  executors  could  only  be  understood  to  covenant  against 
their  own  acts,  or  the  acts  of  persons  claiming  under  them  ;  but  the 
counsel  never  seems  to  have  thought,  in  that  case,  that  it  would  not 
have  bound  a  common  covenantor  against  the  acts  of  a  stranger :  but 
the  case  was  not  decided,  for  it  went  off  upon  another  point.  This 
brings  me  to  the  case  of  Browning  v.  Wright j  which,  it  is  sup- 
posed, is  decisive  in  favour  of  the  defendant.  First  of  all,  I 
would  say,  if  it  were  necessary  to  get  rid  of  that  case,  that  it  is  a 
case  of  freehold,  and  not  of  leasehold  ;  a  distinction  pointed  out, 
and  the  reasons  for  the  distinction  assigned,  by  Lord  Eldon,  in 
giving  his  opinion  in  pages  23  and  25  of  the  Report.  In  the  next 
place  I  would  observe,  that  the  question,  there,  did  not  arise  upon 
the  same  branch  of  the  covenant  as  that  upon  which  we  are  now 
engaged.  Here,  it  is  upon  that  part  of  the  covenant  which  cove- 
nants for  quiet  enjoyment ;  in  that  case,  the  covenantor  only  cove- 
nanted for  quiet  enjoyment,  without  the  disturbance  of  him,  or 
any  other  person  or  persons  claiming  under  him.  In  the  case  of 
Browning  v.  Wrightj  the  question  turned  upon  the  covenants  for 
title  and  having  a  power  to  convey  ;  and  as  to  those,  one  would 
say,  generally  speaking,  that  a  man  would  only  be  inclined  to  cove- 
nant, that,  as  far  as  he  knew,  he  had  a  good  title,  and  that,  not- 
withstanding any  act  done  by  him,  he  had  a  power  to  convey. 
But  the  main  distinction  between  the  cases,  (and  upon  which  I 
strongly  rely,)  is,  that  in  the  case  of  Browning  v.  Wright,  the 
words,  "  or  any  other  person  or  persons  whomsoever,"  are  not  to 
be  found  ;  and  therefore,  as  long  as  words  are  to  have  any  force,  I 
cannot  withhold  their  natural  and  legitimate  meaning.     In  short, 
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I  consider  the  case  from  2  Bos.  &  Pull,  so  clear,  that  I  conceive 
it  only  required  to  be  looked  at  by  the  very  learned  judges  who 
decided  it,  to  draw  the  conclusion  which  they  did  ;  and  it  was  on 
the  same  principle  on  which  that  case  was  decided,  and  as  not 
distinguishable  from  it,  that  I  concurred  most  readily  with  my 
lord  chief  justice  and  my  brother  Burrough,  in  Foord  v.  WUsoriy 
in  Mich.  59  G.  3.  The  covenant,  there,  was  expressly  and  clearly 
intended  to  be  a  restricted  covenant ;  for,  after  stating  that  the 
covenantor  covenants,  that  he  has  done  no  act  to  charge,  encum- 
ber, or  affect,  it  goes  on,  "  and  that  for,  and  notwithstanding  any 
such  act,  deed,  matter,  or  thing,  the  said  lease  is  a  good,  valid, 
and  subsisting  lease,"namely,  by  the  pronoun  of  reference  "  ittcA," 
pointing  at  his  own  acts.  Above  all,  in  Foord  v.  Wilson^  are  not 
to  be  found  the  general  words,  "person  or  persons  whomsoever." 
But,  on  the  contrary,  the  words  person  or  persons,"  being  once 
mentioned,  they  are  immediately  followed  by  the  restrictive  words 
"  claiming  or  to  claim  under  him  or  them."  In  the  present  case,, 
on  the  contrary,  as  I  have  already  observed,  and  in  the  branch  of 
the  covenant  we  are  now  engaged  in,  we  have  the  general  word 
"  whomsoever ;"  but,  in  the  latter  branch  of  the  covenant,  the 
covenantor  adds  the  restriction,  "  claiming,  or  who  shall  thereafter 
claim  the  premises,  or  any  part  thereof,  by,  from,  under  or  in  trust 
for  him  or  them :"  showing  most  clearly  that  he  understood  the 
distinction ;  that  he  used  the  words  generally,  where  he  meant  the 
covenant  to  be  general,  and  restrictively,  where  he  meant  that 
the  covenant  should  be  restrained.  The  only  remaining  case,  to 
which  I  shall  call  the  attention  of  the  bar,  is  that  of  Howell  v.  Bich- 
ards;  and,  really,  that  is  so  much  in  point,  that  I  cannot  distinguish 
it.  The  judge  who  delivered  the  jud^ent  in  that  case  was  lord 
Ellenborough,  after  time  taken  to  deliberate,  assisted  in  those  de- 
liberations, at  that  time,  by  the  judges  Grose,  Le  Blanc,  and  Bay- 
ley  ;  and  the  court  held,  most  clearly,  that,  (although  we  find  the 
words  there,  as  here,  "  for  and  notwithstanding  any  act,  &c.,  done 
by  them,  or  any  of  them  [the  releasors,]  to  the  contrary,")  they 
had  a  good  title  to  convey ;  and  also  that  they,  "  for  and  notwith- 
standing any  such  matter  or  thing  as  aforesaid,"  had  good  right 
and  full  power  to  grant ;  yet,  that  those  restrictive  woros  did  not 
restrain  the  general  words,  "  and  likewise,  that  the  releasee  should 
peaceably  enter,  hold,  and  enjoy,  the  premises  granted,  without 
the  lawful  let  or  disturbance  of  the  releasors,  their  heirs,  or  as- 
sies, or  for  or  by  any  other  person  or  persons  whomsoever."  In 
this  case,  too,  it  was  a  case  of  freehold  ;  and  they  had  before  them 
the  case  of  Browning  v.  Wright;  and  the  court  thought  they 
could  hold,  that  the  generality  of  the  covenant  for  quiet  enjoy- 
ment was  not  restrained  by  the  qualified  covenant  for  good  title 
and  right  to  convey,  in  perfect  consistency  with  the  case  of  Brown" 
ing  V.  Wright.  But  how  could  they  do  so  ?  For  this  plain  reason, 
because  of  those  general  words,  which  are  also  in  this  case,  but 
which  are  not  in  the  case  of  Browning  v.  Wright^  though,  in  all 
other  respects,  it  is  precisely  the  same.  But,  it  is  said,  the  inten- 
tion was  there  apparent  that  the  releasor  meant  to  take  all  the 
VOL.  V.  85  3'L 
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charge  upon  him,  because  he  excepts  what  he  does  not  mean  to 
bear,  namely,  the  chief  rent,  and  shows  that  he  meant  to  remain 
liable  to  every  thing  else.  I  think  it  may  be  said,  if  we  have 
an  accurate  account  of  the  judgment,  which  no  doubt  we  have, 
this  circumstance  forms  no  ingredient  in  it.  It  is  not  even  hinted 
at,  and  is  only  mentioned  by  lord  Ellenborough,  in  stating  the 
record.  And  I  think  I  may  venture  to  state,  without  fear  of  con- 
tradiction, that,  if  ever  there  existed  a  judge  who  luminously  and 
perspicuously  stated  the  grounds  of  a  written  judgment,  what  be 
did,  and  what  he  did  not  rely  upon,  that  noble,  very  learned,  and 
excellent  person,  was  the  man;  and,  therefore,  it  is  impossible 
ever  to  mistake  his  meaning,  though  you  may  happen  not  to  come 
to  the  same  conclusion.  I  most  perfectly  coincide  in  that  judg- 
ment. I  am,  therefore,  of  opinion,  that  the  covenant  for  quiet  en- 
joyment, in  this  case  is  not,  in  point  of  necessary  construction,  to 
be  restrained  in  the  manner  contended  for  by  the  defendant ;  and 
consequently,  in  my  view  of  it,  there  ought  to  be  judgment  for  the 
plaintiff. 

Dallas,  C.  J.  The  question  in  this  case  arises  on  the  covenant 
for  quiet  enjoyment,  namely,  whether  it  is  confined  to  the  acts  of 
the  covenantor,  and  those  claiming  under  him,  or  applies  to  the 
acts  of  all  other  persons  of  any  description  whatsoever.  And  in 
this,  as  in  every  similar  case,  it  is  a  question  of  intention  to  be 
collected,  not  merely  from  the  words  of  any  one  covenant,  but  by 
comparing  all  the  covenants  each  with  the  other,  so  that  the  con- 
struction be  made  on  the  entire  deed  ;  and  this,  without  reference 
to  the  order  in  which  the  covenants  are  found.  In  the  present 
case,  the  first  covenant  is  for  a  good  and  valid  lease,  notwithstand- 
ing any  act  done  by  the  covenantor,  or  by  those  who  may  claim 
under  him  to  the  contrary.  Next  comes  the  covenant,  on  which 
the  breach  is  assigned,  viz.  the  covenant  for  quiet  enjoyment,  and 
it  is  for  quiet  enjoyment  against  the  covenantor,  his  heirs,  execu- 
tors, administrators,  and  assigns,  and,  if  it  stopped  here,  it  would  be 
clearly  restrictive ;  but  these  words  are  added,  on  which  the  diffi- 
culty arises,  "  or  any  other  person  or  persons  whomsoever."  The 
clause  of  indemnity  follows  ;  and  it  is  ^'  to  keep  harmless  and  in- 
demnified against  all  acts  done  by  the  covenantor,  or  those  claim- 
ing under  him ;"  dropping  the  words  in  the  covenant  for  quiet 
enjoyment,  viz,  "  against  the  acts  of  all  persons  whomsoever." 
Lastly,  comes  the  covenant  for  further  assurance  ;  and  here  again, 
the  words  "  or  any  other  person  or  persons  whomsoever"  recur, 
but  again  limited  to  the  covenantor  and  his  representatives,  and 
any  person  claiming  under  him  or  them,  so  as  to  be,  again,  clearly 
restrictive  in  the  sense  in  which  I  understand  them.  Every  case 
of  this  sort  must  contain  covenants  apparently,  or,  often,  really  in- 
consistent ;  for,  it  is  only  from  such  inconsistency,  that  the  case 
arises ;  and  it  is  doing  nothing  towards  solving  the  difficulty,  to 
take  the  words  of  any  separate  covenant.  The  rule  is,  that,  if  to 
give  to  words  what  might  seem  to  be  their  meaning,  if  taken  by 
themselves,  would  be  inconsistent  with  the  general  purview  of  the 
deed,  as  to  be  extracted  firom  all  the  covenants,  or  to  express  it 
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differently,  as  the  evidence  of  intention  may  appear  on  the  whole, 
so  each  particular  covenant  must  be  construed  with  respect  to  the 
deed  in  question.  One  would  naturally  suppose,  that  in  cove- 
nanting for  the  validity  of  the  lease,  the  lease  being  the  subject  to 
be  assigned,  the  covenantee  would  stipulate  in  terms  of  as  exten- 
sive meaning  as  possible,  if  the  parties  so  meant ;  but  the  covenant 
in  question  is  restrained  to  die  covenantor,  and  his  heirs  or  as- 
signs. But  it  is  asked,  if  nothing  more  were  meant,  why,  in  the 
covenant  which  immediately  follows,  are  words  introduced,  which, 
g[  themselves,  import  a  great  deal  more  ?  and  this  certainly,  raises 
the  difficulty.  Are  these  words,  because  the  last,  to  extend  the 
former  words,  or  are  the  former  special  words  to  restrain  the  sub- 
sequent eeneral  words  ?  or  if  the  subsequent  general  words  are  to 
be  considered  as  extendmg  the  former  restrictive  words,  are  the 
subsequent  restrictive  words,  into  which  the  deed  again  relapses  in 
the  covenant  for  indemnity,  to  narrow  the  general  words  in  the 
covenant  for  quiet  enjoyment  ?  And  what  are  we  to  say,  when 
we  find  that  the  latter  special  words  are  again  followed  by  the 
general  words,  in  the  concluding  covenant  for  further  assurance, 
and  there,  again,  restrained  to  acts  done  by  them  claiming  under 
the  covenantor  ?  As  far  as  light  is  to  be  derived  from  cases,  that 
of  Broumkig  v.  WrigU  contains  a  reference  to  most  of  those  to  be 
found.  As  to  the  case  itself,  it  does  not  seem  tb  me  to  touch  the 
present ;  there  the  covenant  for  title  was  qualified,  so  was  the  clause 
of  warranty :  so  the  stipulation  for  indefeasibility  of  estate,  and, 
lastly,  such  was  the  covenant  for  quiet  enjoyment :  nor  was  even  the 
covenant  for  right  to  convey  general,  for  it  was  only  to  convey  in 
manner  aforesaid,  connecting,  therefore,  by  words  ot  reference,  the 
individual  covenant  with  the  preceding  restrictive  covenants,  and 
equally  throwing  light  on  the  covenants  which  followed,  takbg  all 
the  covenants  together,  with  or  without  reference  to  the  order  in 
which  they  stood.  In  Gainsford  v.  Griffith,  the  covenant  was  gene- 
ral, that  the  lease  was  indefeasible,  diflfering,  therefore,  from  this,  in 
which  it  is  special  and  limited;  and  the  only  question  appears  to  have 
been,  whether  the  special  words  in  the  covenant  for  quiet  enjoyment 
could  restrain  the  general  words  in  the  former  covenant,  which  the 
court  held  they  could  not.  Braughton  v.  Comoay  does  not  seem  to  me 
to  apply:  The  covenant  was,  that  the  party  had  done  no  act  to 
impeach  the  property  in  question,  but  that  the  assignee  might 
quietly  enjoy  without  let  of  him,  or  any  other  person ;  and  the 
words  but  that  were  considered  as  dependent  on  the  precedent 
matter,  and  no  new  matter  or  sentence  ;  and  the  ground  of  deci- 
sion was  the  precise  form  of  the  particular  covenant.  Without 
dwelling  on  intermediate  cases,  which  does  not  appear  to  me  to 
be  necessary,  I  shall  now  come  to  the  case  of  Howell  v.  BichardSy 
and  examine  how  far  it  is  similar,  and  in  what  respects  it  differs 
from  the  present.  The  covenant  for  title  was  of  a  limited  nature 
like  the  present ;  so,  as  to  right  and  authorityto  convey;  the  cove- 
nant for  quiet  enjoyment  was  in  the  same  terms  as  the  present ; 
and,  the  last  covenant  being  general  in  its  terms,  the  question 
arose,  whether  it  was  restrained  by  the  precedent  special  clauses  ? 
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and  thus  far  the  two  cases  exactly  agree.  But  now  the  diflerence 
arises  ;  and  it. is  this.  In  Howell  v.  Richards  the  covenant  to  in- 
demnify following  that  for  quiet  enjoyment  was  in  the  most  com- 
prehensive terms,  with  a  single  saving  as  to  a  chief  rent,  and  on 
this,  in  giving  the  judgment  of  the  court,  lord  Ellenborough 
greatly  relies  ;  hut  here,  the  covenant  for  indemnity  is  special,  and 
confined  to  acts  done  by  the  covenantor,  or  those  claiming  under 
him.  As  applied  to  the  same  subject,  the  special  and  restricting 
covenant  follows  the  general  covenant.  And  this  makes  the  rea- 
soning in  Howell  and  Richards  apply  the  other  way.  **  The  person 
using  the  general  words"  (which  were  the  last  words)  said  lord 
Ellknborough,  "  could  not  forget  that  he  had  immediately  before, 
used  special  words  of  a  narrower  extent."  Apply  this  to  the  pre- 
sent case,  in  which  special  words  follow  the  ^neral  words,  and, 
therefore,  if  the  general  words  in  Howell  v.  Richards^  because  the 
last  words  used,  were  to  enlarge  the  special  preceding  words,  the 
special,  because  the  last  used,  should  retain  the  general ;  so  that, 
if  the  order  in  which  they  are  found,  and  the  words  last  uttered 
by  the  party  be  to  make,  in  any  respect,  the  distinction,  the  case 
of  Howell  V.  Richards^  instead  of  being  an  authority  for  the  plain- 
tiff, is  an  authority,  as  far  as  reasoning  goes,  in  favour  of  the  cove- 
nant being  restrictive  here;  nor  does  this  observation  merely 
attach  upon  what  is  said  in  the  judgment  given,  but  it  seems  to 
me,  so  to  apply  on  the  sense  and  reason  of  the  thing ;  at  all  events, 
in  the  circumstances  belonging  to  each,  the  cases  differ.  The 
covenant  for  further  assurance,  the  last  in  the  deed,  is  clearly  re- 
strictive. The  words  occur,  as  in  the  covenant  for  quiet  enjoy- 
ment, **  all  and  every  other  person  or  persons  whomsoever,"  pre- 
ceded by  the  words  "  his  executors  and  administrators ;"  and,  in 
a  subsequent  part  of  the  same  covenant,  these  words  are  explained 
and  qualified  by  the  words  "  in  trust  for  him  or  them,"  that  is, 
the  covenantor  or  his  assigns ;  showing,  that  in  the  former  cove- 
nant, they  were  made  use  of  in  the  same  sense.  Without  reject- 
ing, therefore  the  words,  this  will  give  a  meaning  consistent  with 
all  the  other  covenants,  showing,  that  the  covenantor  meant  only 
to  covenant  against  his  own  acts,  and  those  claiming  under  him. 
On  the  whole,  therefore,  when  I  find  the  deed  begin  and  end  witfi 
a  restrictive  covenant,  when  I  find  intermediate  restrictive  cove- 
nants, when  I  find,  in  the  very  clause  in  which  the  supposed  gene- 
ral covenant  occurs,  that  it  is  immediately  preceded  by  a  restric- 
tive covenant ;  when  I  further  find  that  to  suppose  the  general 
words  were  added  to  enlarge  the  restrictive  words  would  be  in- 
consistent with  special  restraining  words  which  immediately  fol- 
low, and  give  them  a  sense  different  from  what  they  bear  in  a 
subsequent  covenant;  putting  all  these  circumstances  together, 
and  having  to  assign  a  meaning  to  the  general  words,  not  merely 
by  themselves,  nor  even  as  they  follow  special  words,  but  as  they 
themselves  are  in  every  subsequent  covenant  followed  by  restric- 
tive words ;  if  there  were  more  of  difiiculty  in  this  case,  than  ap- 
pears to  me  to  belong  to  it,  still,  on  the  whole,  I  should  be  of 
opinion,  that  the  general  intention  is  clear;  and  in  favour  of  a 
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clear  intention,  that  is,  such  intention  to  be  collected  from  the 
whole  deeflj  I  should  consider,  that  these  words  might  even  be 
rejected  if  necessary.  But  this  I  do  not  feel  any  necessity  to  do, 
because  I  think  "  all  persons  whatsoever,"  must  be  construed  to 
mean  persons  of  the  description  in  the  other  covenants,  that  is, 
persons  claiming  under  the  covenantor,  or  persons  claiming  under 
them  ;  and  that  they  are  in  the  nature  of  sweeping  nnd  compre- 
hensive words,  introduced  to  give  the  largest  effect  to  the  special 
words,  reference  being  had  to  their  special  nature,  and  as  such, 
ranging  under  known  rules  of  construction,  and  to  be  explained 
and  applied  as  I  have  already  stated.  Agreeing,  therefore,  with 
my  brothers  Burbough  and  Richardson,  the  judgment  must  be 
for  the  defendant. 

Judgment  for  the  defendant  accordingly. 


GEORGE  WINTER  v.  EDWARD  WHITE.— p.  350. 

A.,  B.,  C,  D.,  E.,  and  F.,  partners  in  trade,  submitted  to  arbitration  differences  which 
had  arisen  between  them  in  their  trade.  A.,  B.,  and  C,  gave  a  joint  and  several 
bond  to  D.,  R,  and  F.,  conditioned  for  the  performance  of  an  award,  and  D.,  E.,  and 
F^  gave  a  similar  bond  to  A.,  B.,  and  C.  The  arbitrator  awarded,  among  other 
things,  that  B.  should  pay  a  sum  of  money  to  A  A,  having  sued  B.  on  the  award* 
held,  (Richardson,  J.,  distentiente,)  that  A.  might  recover  the  sum  awarded  to  him. 

In  the  recital  of  a  bond,  the  differences  were  said  to  exist "  between  the  above  bounden 
A.,  B.,  and  C,  and  the  above-named  D.,  E.,  and  F."  The  declaration,  in  setting  out 
the  bond,  laid  the  differences  to  exist  between  A.,  B.,  C,  D.,  E.,  and  F.:  Held,  that 
this  was  no  variance. 

Debt  on  award.  The  declaration  stated,  that  before  the  time 
of  making  and  executing  the  bonds,  and  making  the  submission 
thereinafter  mentioned,  George  Winter  (the  plaintiff,)  W.  Munton, 
and  Edward  White  (the  defendant,)  Joseph  Hollams,  Thomas  Knott, 
and  Samuel  Pointon  had  been  concerned  together  in  trade  as  ship 
owners  and  coal  merchants,  and  that  divers  differences  and  dis- 

Eutes  had  arisen,  and  at  the  time  of  making  and  executing  the 
onds,  and  making  the  submission  thereinafter  mentioned,  were 
depending  between  the  said  George,  and  Edward,  William,  Joseph, 
Thomas,  and  Samuel,  with  respect  to  such  trade  and  dealings,  and 
Ae  accounts  relating  thereto  and  thereupon  ;  and  whilst  such  dif- 
ferences and  disputes  were  depending,  the  said  G.  Winter,  E. 
White,  and  William  Munton,  by  a  bond,  bearing  date  the  7th  No- 
yember,  1815,  became  jointly  and  severally  bound  to  Joseph  Hol- 
lams, Thomas  Knott,  and  Samuel  Pointon,  in  the  penal  sum  of 
2000/. ;  and  that  the  said  three  obligees,  Joseph,  Thomas,  and 
Samuel,  by  another  bond  of  the  same  date,  became  jointly  and 
severally  bound  to  the  said  George,  Edward,  and  William,  in  the 
penal  sum  of  2000/.,  whereby,  after  reciting  that  those  six  persons 
had  been,  sometime  then  ago,  concerned  together  in  trade  as  ship 
owners,  and  that  divers  differences  and  disputes  had  arisen  and 
were  then  depending  between  the  said  George,  Edward,  William, 
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Joseph,  Thomas,  and  Samuel,  with  respect  to  such  trade,  and  the 
accounts  relating  thereto ;  and  further  reciting,  that  it  had  been 
agreed  between  them  all,  that  all  accounts  relative  to  the  trade, 
and  all  differences  and  disputes  between  the  parties  with  respect 
to  the  same,  should  be  referred  to  the  award  of  Benjamin  Kid- 
man, and  William  Woo(],  arbitrators  indifferently  named  and  ap- 
pointed by  and  on  the  several  parts  and  behalfs  as  well  of  the  said 
George,  Edward,  William,  as  of  the  said  Joseph,  Thomas,  and 
Samuel,  to  attribute  all  such  accounts,  and  all  claims,  differences,  and 
disputes  with  respect  thereto,  the  said  bonds  were  respectively 
conditioned  (amongst  other  things)  in  all  things  well  and  truly  to 
stand  to  and  obey  the  award  to  be  made  by  the  said  arbitrators, 
of  and  concerning  the  said  trade  and  dealings,  and  all  aecoonts, 
differences,  and  disputes  relative  thereto,  and  of  and  concerning  all 
actions,  cause  and  causes  of  action,  suits,  claims,  damages,  and 
demands  whatsoever,  then  or  at  any  time  theretofore  had,  made, 
moved,  brought,  commenced,  or  depending  by  or  between  the 
said  parties  or  any  of  them,  or  any  other  person  or  persons  claim- 
ing to  be  a  creditor  or  creditors  upon  the  said  parties,  or  any  of 
them,  with  respect  to  all,  or  any  of  the  matters  thereinbefore 
agreed  to  be  referred ;  then  followed  s^reements  concerning  tfie 
expenses  of  the  arbitration,  and  the  examination  of  witnesses,  pro- 
duction of  papers,  &c. ;  and  the  plaintiff  then  averred,  that  the 
above  named  arbitrators  made  their  award,  and  thereby,  amcmgst 
other  things,  awarded,  that  the  defendant  should,  at  a  certain  time 
and  place  in  the  declaration  mentioned,  pay  to  the  plaintiff  the 
sum  of  156/.  12*.  6d.,  being  the  balance  which  they  found  to  be 
due  from  the  defendant  to  the  plaintiff,  on  account  of  their  said 
partnership  dealings,  including  therein  one-sixth  part  of  the  ex- 
pense of  the  reference  and  award,  and  after  they  had  allowed  to 
the  credit  of  the  defendant  the  sum  of  61/.  19^.  St/.,  tlie  amount  of 
his  bill  for  work  done  for  the  partnership  concern,  together  with 
interest  upon  the  said  sum  of  156/.  12^.  6d.  from  the  date  of  thcif 
award,  and  averred  notice  to  the  defendant,  and  a  breach  in  non- 
payment. Then  followed  a  count  for  9/.  12*.  6(/.,  for  goods  sold 
and  delivered.  Plea,  general  issue,  and  issue  thereon ;  there  was 
also  a  notice  of  set-off. 

At  the  trial  at  the  London  sittings  in  Hilaiy  term,  1819,  before 
Park,  J.,  it  appeared,  that  Joseph  Hollams,  Thomas  Knott,  aod 
Samuel  Pointon,  had  given  a  joint  and  several  bond  to  Geoige 
Winter,  Edward  White,  and  William  Munton,  and  that  G.  Winter, 
U.  White,  and  W.  Munton,  had  given  their  joint  and  several  bond 
to  J.  Hollams,  T.  Knott,  and  S.  Pointon  conditioned  for  submit- 
ting to  arbitration  divers  differences  and  disputes  which  bad 
arisen  and  were  depending  between  them  with  respect  to  their 
trade,  and  for  the  performance  of  the  award  that  should  be  made. 
The  recital  and  condition  of  the  bond  declared  on,  were  as  fol- 
lows :  "  Whereas  the  above  bounden  Joseph  Hollams,  Thomas 
Knott,  and  Samuel  Pointon,  and  the  above  named  George  Winter, 
Edward  White,  and  William  Munton,  were  some  time  ago  con- 
cerned together  in  trade  as  ship  owners  and  coal  merchants; 
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and  whereas  divers  differences  and  disputes  have  arisen  and  are 
now  depending  between  the  above  bounden  J.  Hollams,  T.  Knott, 
and  S.  Pointon,  and  the  above  named  G.  Winter,  E.  White,  and 
W.  Munton,  with  respect  to  such  trade  and  the  accounts  relative 
thereto:  and  whereas  it  hath  been  agreed  by  and  between  the 
above  bounden  J.  Hollams,  T.  Knott,  and  S.  Pomton,  and  the  above 
named  G.  Winter,  E.  White,  and  W.  Munton,  that  all  accounts 
relative  to  the  said  trade,  and  all  differences  and  disputes  betweea 
the  said  parties  with  respect  to  the  same,  shall  be  referred  to  the 
award,  arbitrament  and  umpirage,  final  end  and  determination  of 
B.  Kidman,  and  W.  Wood,  arbitrntors  indifferently  named  and 
appointed,  by  and  on  the  several  parts  and  behalfs,  as  well  of  the 
above  bounden  J.  Williams,  T.  Knott,  and  S.  Pointon,  as  of  the 
above  named  G.  Winter,  E.  White,  and  W.  Munton,  to  arbitrate, 
adjudge,  and  determine  of  and  concerning  all  such  accounts,  and 
all  claims,  differences,  and  disputes  with  respect  thereto.  Now, 
therefore,  the  condition  of  the  above  written  obligation  is  such, 
that  if  the  above  bounden  J.  Hollams,  T.  Knott,  and  S.  Pointon, 
and  each  of  them,  their  and  each  of  their  heirs,  executors,  and 
administrators,  and  every  of  them,  do  and  shall,  on  his  and  their 
respective  parts  and  behalfs,  in  all  things  well  and  truly  stand  to, 
obey,  &c.,  and  keep  the  award,  &c.,  to  be  made  by  the  said  Ben- 
jamin Kidman,  and  William  Wood,  of  and  concerning  the  said 
trade  and  dealings,  and  all  accounts,  differences,  and  disputes  re- 
lative thereto,  and  of  and  concerning  all  action  and  actions,  cause 
and  causes  of  action,  suits,  claims,  damages,  and  demands  whatso- 
ever, now  or  at  any  time  heretofore  had,  made,  moved,  brought, 
commenced,  or  depending,  by  or  between  the  said  parties,  or  any 
of  them,  or  any  otfier  person  or  persons  whomsoever,  claiming  to 
be  a  creditor  or  creditors  upon  the  said  parties,  or  any  of  them, 
with  respect  to  all  or  any  of  the  matters  hereinbefore  agreed  to  be 
referred,  so  as  such  award,  &c.  be  made  in  writing,  and  ready  to 
be  delivered  to  such  of  the  said  parties  as  shall  require  the  same, 
within  one  calendar  month  next  ensuing  the  day  of  the  date  of  the 
above  written  obligation,  then  this  obligation  to  be  void,  &c."  It 
appeared,  from  the  award,  that  the  arbitrators,  among  other 
things,  awarded,  that  the  defendant  should  (at  a  time  and  place 
mentioned  in  the  award)  pay  to  the  plaintiff  the  sum  of  156/.  12^. 
6d.,  being  the  balance  which  they  found  to  be  due  from  the  defen- 
dant to  the  plaintiff,  on  account  of  their  partnership  dealings,  in- 
cluding therein  one-sixth  part  of  the  expenses  of  the  reference  and 
award,  and  after  having  allowed  to  the  credit  of  the  defendant  the 
sum  of  61/.  19^.  3i/.,  the  amount  of  the  bill  for  work  done  for  the 
partnership  concern.  They  also  awarded^  that  if  at  any  time  there- 
after, any  monies  should  be  recovered  and  received  on  account  o( 
a  sum  stated  to  be  the  amount  of  debts  due  to  the  partnership  con- 
cern, and  which  then  were  considered  as  bad  and  doubtful,  the  same 
should  be  divided  equally  between  the  said  G.  Winter  (the  plaintiff,) 
E.  White  (the  defendant,)  W.  M.,  J.  H.,  T.  K.,  and  S.  P.  It  also 
appeared,  that  there  never  were  any  disputes  between  the  plaintiff, 
^he  defendant  and  Munton,  taken  collectively,  and  Hollams,  Knott, 
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and  Pointon,  taken  collectively,  but  that  the  disputes  were  between 
the  six  parties  severally,  in  relation  to  a  partnership  concern  which 
they  had  carried  on  together.  It  did  not  appear  that  there  was  any 
rule  of  court  touching  the  award  or  submission.  The  counsel  for 
the  defendant  objected,  among  other  things,  first,  that  there  was 
a  variance  between  the  bond  produced  in  evidence  and  that  re- 
cited in  the  declaration ;  secondly,  that  the  action  could  not  be 
sustained  by  the  plaintiff,  who  was  with  the  defendant,  and  another 
co-obligor,  in  one  of  the  bonds,  and  with  the  same  persons  a  co- 
obligee  in  the  other.  The  learned  judge  reserved  the  points.  Uprn 
these  grounds, 

Bosanquet^  Serjt.,  in  Hilary  term,  1819,  had  obtained  a  rule  nisi 
to  set  aside  the  verdict  for  the  plaintiff  and  enter  a  nonsuit,  or  to 
arrest  the  judgment.  The  cause  was  twice  argued,  once  in  Hilaiy 
term,  1819,  by  LenSj  Serjt.,  for  the  plaintiff,  and  Bosanquet  and 
Taddj/y  Serjts.,  for  the  defendant,  and  again  in  this  term  by  Taddy 
for  the  defendant,  and  Lens  for  the  plaintiff. 

For  the  defendant  it  was  thus  argued.  A  nonsuit  must  be 
entered  if  the  bond  is  mis-recited,  and  such  mis-recital  exists ; 
for,  it  is  said  in  the  declaration,  that  differences  existed  between 
all  six  of  the  partners,  whereas  in  the  bond,  it  is  said,  the  differ- 
ences existed  between  three  and  three.  Further,  this  action  can- 
not be  supported,  because  the  bond  which  contains  the  submis- 
sion to  arbitration,  authorizes  only  a  reference  of  matters  in 
dispute  between  three  and  three  of  the  parties,  and  not  between 
nil  the  six  severally:  such  a  reference  would  have  been  endless. 
The  plaintiff  and  defendant  are  co-obligors  in  one  of  these  bonds, 
and  there  never  was  an  instance  of  one  co-obligor  suing  the 
other  on  the  bond,  by  which  both  are  bound  to  another.  There 
exists,  therefore,  no  sufficient  cause  of  action  between  the  parties. 
In  order  to  sustain  debt  on  an  award,  two  things  must  concur,  a 
submission  and  an  award;  and  the  extent  of  the  arbitrator's 
power  must  appear  from  the  submission.  It  is  material,  there- 
fore, to  show  how  the  submission  was  made.  In  the  present 
instance,  it  was  made  by  mutual  bonds  between  parties  of  three 
and  three,  which  bonds  recited  that  differences  had  arisen,  and 
were  depending  between  one  party  of  three  and  another  party  of 
three ;  though  the  recital  of  the  bond  set  out  in  the  declaration 
states,  that  differences  had  arisen,  and  were  depending  between 
all  the  six.  The  condition  of  a  bond  may,  perhaps,  be  con- 
sidered an  agreement  in  equity,  but  there  is  no  instance  of  such 
a  doctrine  being  held  at  law.  It  may  be  urged,  however,  that 
this  action  is  not  brought  on  the  bond,  but  on  the  award ;  but 
that  comes  round  to  the  same  thing,  for  the  award  can  only  avail 
so  far  as  it  is  supported  by  and  agrees  with  the  submission. 
This  is,  indeed,  an  action  on  an  award,  but  in^U  actions  on 
awards  the  submission  must  be  stated.  The  question,  in  sub- 
stance, must  terminate  in  this,  whether  one  of  two  co-obligors 
can  sue  the  other  on  the  bond,  by  which  they  are  bound  to 
another  ? 
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For  the  plaintiff  it  was  thus  argued.  The  plaintiff  admits, 
that  there  are  no  instances,  in  which  one  of  two  ohligors  has 
beeL  permitted  to  sue  the  other,  on  the  bond  entered  into  by 
them  both ;  but  the  obligor  here  does  not  sue  on  the  bond,  he 
Buea  on  a  totally  distinct  cause  of  action ;  and  the  question,  here, 
is,  whether  these  bonds  are  not,  at  least,  evidence  of  a  submis- 
sion. It  was  the  clear  intention  of  the  parties  to  submit  all  mat- 
ters in  difference  between  all  or  any  of  them ;  the  latter  words 
(which  are  found  in  the  bond),  grammatically  as  well  as  reason- 
ably, extend  to  all  disputes  between  each  of  the  individuals  with 
any  other ;  there  are  no  accounts  between  the  three  and  the 
three,  there  is  no  dispute  between  the  three  and  the  three,  and 
no  award  could  be  made  between  the  three  and  the  three.  The 
bond,  indeed,  is  inartificial,  but  the  parties  have  another  remedy; 
for,  the  submission  does  not  depend  entirely  on  the  effect  of  the 
bond  or  penalty,  the  intention  of  the  parties  being  apparent  from 
the  recital  of  the  bond.  It  cannot,  therefore,  be  said,  that  there 
is  any  variance  in  the  pleadings.  The  whole  statement  in  the 
declaration  amounts  to  a  plain  though  inartificial  expression  of 
the  real  state  of  the  case ;  namely,  an  intention  in  all  the  parties 
concerned  to  submit  to  arbitration,  not  for  the  purpose  of  having 
an  award,  as  between  three  and  three,  but  that  each  individual 
should  have  his  respective  concerns  arranged.  The  bond  may  be 
laid  out  of  the  question ;  and  though  it  may  be  difficult  to  see  ki 
the  bond,  what  was  the  intention  of  the  parties,  yet,  when  that 
has  been  ascertained,  an  action  may  be  brought  to  enforce  the 
award,  and  enough  appears  to  sustain  it. 

In  reply,  it  was  urged,  that  there  being  no  rule  of  court  be- 
tween the  parties,  nor  any  stated  in  the  declaration,  the  submis- 
sion could  only  be  taken  from  the  bond.  The  whole  of  the  de- 
fendant's argument  was,  that  the  submission  was  limited  by  the 
nature  of  the  instrument,  and  that  that  instrument  was  a  bond. 
The  parties  might  have  submitted  in  another  way,  but  they  had 
not  done  so.  dur.  adv,  vulU 

The  judges  now  delivered  their  opinions  %eriatim : 

Richardson,  J.,  (after  stating  the  pleadings  and  the  fects  of  the 
case.)  It  seems  to  me,  that  in  this  case,  the  judgment  ought  to  be 
arrested.  The  question  is,  whether  anv  contract  or  cause  of  action 
exists  between  the  plaintiff  and  the  derendant,  and  it  seems  to  me 
that  none  appears  upon  this  record.  There  certainly  are  authori- 
ties to  show,  that  where,  in  pursuance  of  bonds  of  submission,  an 
award  for  the  payment  of  money  is  made,  the  party  is  not  bound 
to  sue  upon  the  bond,  but  that  an  action  of  debt  mav  be  maintain- 
ed upon  the  award.  From  Freem.  410,  (anon.,)  Jenkinson  v.  Mlir 
«(m,  Freem.  415,  and  Dilley  v.  Pollhilly  Str.  923,  it  appears  that 
such  an  action  is  maintainable.  But  I  am  not  aware  of  any  case, 
in  which  it  has  been  held,  that  an  action  of  debt  will  lie  upon  the 
award,  where  an  action  would  not  also  lie  upon  the  bond  of  sub- 
mission. What  is  the  nature  of  an  award  ?  An  award  is  a  decree 
made  by  a  judge  or  judges,  deriving  authority  from  the  choice  of 
the  parties.     The  power  of  such  judge  or  judges  to  decide,  and  the 
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duty  incumbent  on  the  parties  to  obey  the  decision,  arise  solely 
from  the  contract  of  submission.  In  order,  therefore,  to  support 
an  action  on  an  award,  the  contract  of  submission  must  be  proved. 
The  award  itself  is  no  evidence  of  contract,  but  when  made  in 
pursuance  of  a  proper  submission,  then  the  parties  may  be  said  to 
have  contracted  to  pay  that,  which  the  arbitrators,  so  empowered, 
have  by  the  award  directed  to  be  paid.  The  submission,  then,  be- 
ing the  basis  of  the  action,  must  be  examined,  for  the  purpose  of 
seeing  what  the  contract  is,  and  by  whom  and  with  whom  it  is 
made.  In  the  present  case,  there  is  no  evidence  of  submission,  ex- 
cepting  two  bonds ;  by  one  of  which  Winter  and  White,  and  one 
Munton  became  jointly  and  severally  bound  to  three  other  persons, 
and  by  the  other  bond,  those  three  persons  became  jointly  and  se« 
verally  bound  to  Winter,  White,  and  Munton.  Unless,  therefore, 
there  can  be  inferred  from  the  conditions,  some  other  and  different 
contract  from  that  which  is  expressed  in  the  obligatory  part,  it 
cannot  be  said,  that  by  these  bonds,  Winter  and  White  are  con- 
tracting parties  with  each  other.  They  are  either  joint  and  several 
obligors,  or  joint  obligees.  But  to  hold,  that  the  condition  can  in- 
troduce any  new  and  different  contract,  seems  to  me  to  be  extend- 
ing the  condition  beyond  its  proper  office,  which  is  to  operate  as  a 
d^eazance  upon  the  obligation  before  entered  into,  not  to  create 
any  new  duty,  or  extend  that  which  the  obligor  has  already  taken 
upon  himself.  In  cases  where  A.  and  B.  have  jointly  entered  into 
a  submission  of  arbitration  with  C,  an  award  for  A.  alone  to  pay 
money  to  C.  has  been  objected  to,  but  holden  good  by  the  court. 
Athelston  v.  JWbtm,  Com.  Rep.  546  ;  Carter  v.  Carter^  1  Vern.  259. 
But  the  authority  which  seems  to  me  to  come  nearest  to  the  pre- 
sent case,  is  in  Brooke's  Abridgment,  tit.  Arbitrement,  pi.  44. 
There,  after  citing  the  Year  Book,  2  R,  3,  18,  (where  it  was  held 
by  three  justices  in  the  Exchequer  Chamber,  that  if  J.  N.  and 
three  others  put  in  award  of  W.  P.  all  actions  and  demands  be- 
tween them,  the  arbitrator  has  authority  to  decide  all  joint  matters 
between  them,  and"  all  several  matters  also,)  he  adds,  "  Yet  it 
seems  clear,  that  the  arbitrator  has  not  authority  to  determine  or 
arbitrate  matters  between  the  three,  for  they  are  one  party  against 
the  fourth,  but  he  may  determine  between  any  one  of  the  three 
and  the  fourth."  This  distinction  appears  to  me  to  be  founded  in 
reason  and  principle ;  for,  otherwise,  a  different  effect  might  be 
given  to  the  submission,  and  a  contract  might  be  let  in  different 
from  that,  into  which  the  parties  by  their  submission  entered. 

BuRROUGH,  J.  This  is  a  motion  in  arrest  of  judgment.  The  ob- 
jection made  on  the  part  of  the  defendant  is,  that  the  action  of 
debt  on  the  award,  cannot  be  maintained  by  the  plaintiff,  who  is, 
with  the  defendant  and  another,  an  obligor,  in  one  of  the  bonds ; 
and  with  the  same  persons,  an  obligee  in  the  other  bond,  mentioned 
in  the  declaration.  It  has  been  contended,  that  the  matter,  on 
which  the  arbitrators  have  decided,  as  between  the  plaintiff  and 
the  defendant,  was  not  submitted  to  their  decision.  In  the  first 
place,  therefore,  it  becomes  necessary  to  see  who  are  the  parties 
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and  what  is  the  form  cf  the  submission.  The  parties  to  the  sab- 
mission  are  the  plaintiff,  the  defendant,  and  one  William  Munton, 
and  Joseph  Hollams,  Thomas  Knott,  and  Samuel  Pointon.  The 
form  of  the  submission  on  the  part  of  the  plaintiff,  the  defendant, 
and  Munton,  is  a  bond,  by  which  they  became  jointly  and  severally 
bound  to  Hollams,  Knott  and  Pointon,  in  the  penal  sum  of  2000^. ; 
and  on  (he  part  of  Hollams,  Knott  and  Pointon,  they,  by  the  other 
bond,  became  jointly  and  severally  bound  to  the  plaintiff,  defen- 
dant, and  Munton  in  the  like  sum.  So  that  by  these  bonds,  all  six 
are  severally  bound.  The  next  thing  to  consider  is,  what  is  sub- 
mitted to  the  arbitrators  ?  The  matter  submitted  appears  in  the  re- 
citals and  in  the  substance  of  the  conditions.  The  recitals  are, 
that  these  six  persons,  (naming  them,)  were  some  time  then  ago 
concerned  together  in  trade  and  dealings  as  ship  owners  and  coal 
merchants,  and  that  divers  differences  and  disputes  had  arisen  and 
were  then  depending  between  them  (naming  them  all)  with  respect 
to  such  trade  and  doings,  and  accounts  relative  thereto ;  and  that 
it  had  been  agreed,  by  and  between  them,  that  all  accourUs  relative 
to  the  said  trade  and  dealings,  and  all  differences  and  disputes  be- 
tween the  said  parties  with  respect  to  the  same,  should  be  referred 
to  Benjamin  Kidman  and  Wilham  Wood,  arbitrators,  as  well  on  be* 
half  of  the  plaintiff,  the  defendant,  and  Munton,  as  of  the  said  J. 
Hollams,  T.  Knott,  and  S.  Pointon,  to  arbitrate  of  and  concerning 
all  such  accounts  and  all  claims,  differences,  and  disputes  in  respect 
thereto.  It  appears,  then,  by  the  recital,  that  all  accounts  relative 
to  the  trade  and  dealings  of  the  six  •  partners  in  their  late  trade 
and  dealings  as  ship  owners  and  coal  merchants,  and  all  difference 
and  disputes  between  the  said  parties,  with  respect  to  the  same, 
were  to  be  referred.  Then  follow  the  conditions,  and  they  are, 
that  as  well  the  said  George  (the  plaintiff,)  Edward  (the  defen- 
dant,) and  William,  as  the  said  Joseph,  Thomas,  and  Samuel,  shall 
obey  the  award  to  be  made,  '^  of  and  concerning  the  said  trade  and 
desmngs,  and  all  accounts,  differences,  and  disputes  relative  there- 
to,  and  of  and  concerning  all  actions,  cause  or  causes  of  action, 
suits,  claims,  damages,  and  demands  whatsoever,  then  or  at  any 
time  theretofore  hs^,  made,  moved,  brought,  commenced  or  de- 
pending by  or  between  the  said  partied,  or  any  of  them^  with  r^ 
spect  to  all  or  any  of  the  matters  then  or  before  agreed  to  be  re- 
ferred." These  two  bonds,  with  their  conditions,  in  effect,  form 
one  agreement  of  submission.  To  avoid  a  great  expense  it  is 
effectuated  by  two  bonds.  Each  of  the  bonds  are  joint  and  several; 
and  properly  so,  because  the  matters  are  joint  and  several.  The 
trade  and  dealings  were  a  joint  concern ;  but,  when  their  accounts 
are  to  be  wound  up,  their  mterests  are  not.  It  appears,  then,  etk 
the  face  of  the  declaration,  that  each  has  agreed  to  tlie  reference, 
and  that  each  has  a  several  interest  in  the  subject-matter  of  the 
reference.  From  the  nature  of  a  partner^ip,  the  accounts  most 
be  between  all,  and  between  every  of  them ;  and  therefore  they 
agree,  that  the  matters  to  be  decided  are  accounts  and  differences^ 
&c.  between  them  or  amy  of  them.  The  third  matter  to  be  con- 
sidered is,  whether  the  award  of  the  arbitrators  is  authorised  by 
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these  bonds  and  conditions.  They  hare  awarded,  that  the  de- 
fendant, one  of  the  obligors  in  one  of  the  bonds,  shall  pay  to  ano- 
ther of  the  obligors  in  the  same  bond,  a  sum  of  money  which  they 
find  to  be  the  balance  due  from  the  defendant  to  the  plaintiff,  on 
account  of  the  said  partnership  dealings,  including  a  sum  for  costs. 
Each  of  the  parties  to  the  bonds  had  agreed,  that  they  should  ar- 
bitrate respecting  all  accounts  of  the  co-partnership :  they  could 
not  do  this,  without  taking  into  their  consideration  the  account  of 
each  of  the  partners,  as  it  respected  each  and  every  of  them.  Sup- 
pose, on  the  result  of  the  whole  account,  there  had  been  600/.  to 
be  divided  between  all  six,  and  the  three  obligees  in  the  bond,  in 
which  the  plaintiff  was  one  of  the  obligors,  had  each  received  100/., 
and  William  Munton,  the  third  obligor,  bad  also  received  100/., 
and  the  defendant  had  received  200/.,  and  the  plaintiff  had  re- 
ceived nothing ;  what  rule  of  law  or  equity  could  prevent  the  ar- 
bitrator from  awarding  that  the  defendant  should  pay  the  plaintiff 
100/.,  he  having  received  100/.,  more  than  his  share,  and  the  de- 
fendant entitled  to  100/.,  having  received  nothing }  The  case  of 
Carter  v.  Carter^  1  Vern.  259,  seems  to  me  to  have  a  strong  ap- 
plication to  this  case.  There,  Ralph  Carter  and  John  Dawson,  the 
executors  of  Richard  Carter,  of  the  one  part,  and  Anne,  the  wi- 
dow of  the  said  Richard,  of  the  other  part,  submitted  themselves 
to  an  award,  and  entered  into  a  recognizance  for  the  performance 
of  it.  The  arbitrator,  after  reciting  that  Richard,  the  testator, 
had  acknowledged  a  judgment  of  100/.  to  the  said  Ralph,  and  that 
Anne  Carter,  the  terre-tenant,  was,  by  reason  thereof,  disturbed 
in  her  jointure,  awarded,  that  the  said  Ralph  should  acknowledge 
satisfaction  upon  the  judgment.  In  a  scire  faaas  on  the  recogni- 
zance, the  breach  assigned  was,  that  satisfection  was  not  acknow- 
ledged on  the  judgment.  Mr.  Holt  contended,  that  the  award 
was  larger  than  the  submission  ;  for,  when  A.  and  B.  of  the  one 
part,  and  C.  of  the  other  part,  submit  to  an  award,  that  is  a  sub- 
mission of  the  differences  which  C.  had  with  A.  and  B.  jointly, 
or  with  either  of  them  severally,  but  does  not  submit  the  differ- 
ences between  A.  and  B.  Now,  in  this  case,  Ralph  had  two  re- 
medies, one  against  the  terre-tenant,  and  another  against  Dawson, 
as  executor  of  Richard,  to  follow  the  personal  estate  ;  and  there- 
fore, the  award  ought  not  to  have  been,  that  satisfaction  be  ac- 
knowledged on  the  iudgment,  but  only  that  the  land  should  be 
freed  and  discharged  from  the  judgment.  But,  after  hearing  Mr. 
Pollexfen  on  the  other  side,  the  Lord  Keeper  and  Mr.  Justice  Lg- 
viNZ  were  both  of  opinion,  that  the  awanl  was  well  made,  and 
the  breach  well  assigned  ;  for  that  all  the  parties  concerned  in  the 
judgment  were  before  the  arbitrator,  and  Ralph,  who  made  the 
submission,  had  the  whole  power  of  the  judgment  in  him,  and 
therefore  ordered  judgment  to  be  entered  on  the  scire  facias^  un- 
less better  cause  was  shown  to  the  contrary.  The  objection,  in 
this  case,  was,  that  the  reference  bein^  between  two  of  the  one 
part,  and  one  of  the  other  part,  the  arbitrator  had  no  authority  to 
award  on  the  matter  which,  immediately,  was  between  these  two ; 
but,  because  the  person  on  the  other  part  was  disturbed  by  it,  and 
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they  were  all  parties,  the  award  was  held  good.  Now,  here,  all 
six  are  severally  parties  to  the  reference,  and  all  severally  inte- 
rested in  the  subject-matter  of  the  reference :  and  the  arbitrators 
were  authorised  to  settle  all  the  accounts  and  differences  relating  to 
the  partnership  depending  between  them,  or  any  of  them.  If  the 
award  is  well  made,  I  cannot  discern  any  objection  to  this  action : 
it  is  an  action  of  debt  on  the  award,  for  the  sum  awarded  to  be  paid 
by  the  defendant  to  the  plaintiff.  The  action  is  not  founded  on  a  con- 
tract. Debt  lies  on  the  award,  because  the  subject-matter  of  reference 
by  the  award  transit  in  rem  judicatum.  The  award  creates  the 
duty :  the  party  is  not  driven  to  an  action  on  the  bond.  I  conceive 
it  is  not  essential  to  an  action  on  an  award,  where  the  submission 
is  by  bond,  that  the  plaintiff  should  be  able  to  recover  the  same 
sum  by  an  action  in  the  bond.  I  am  sure  it  is  no  where  so  deci- 
ded. The  award  is  in  the  nature  of  a  judgment  or  a  decree  ;  the 
bonds,  and  their  conditions,  are  only  to  be  looked  to,  in  order  to 
see  whether  the  matter  awarded  is  authorised  by  the  agreement 
to  submit.  Each  of  the  six  has  agreed  to  a  reference  of  the  ac- 
counts relative  to  the  partnership.  By  the  conditions  of  the  two 
bonds,  they  are  to  perform  the  award  generally  respecting  the 
accounts,  differences,  disputes,  &c.  between  the  parties,  or  any  of 
them  ;  and,  if  it  was  necessary  so  to  contend,  which  I  conceive  it 
is  not,  I  think  an  action  might  be  brought  on  the  bond  in  which 
the  plaintiff  is  obligor,  by  the  obligees  m  that  bond,  against  the 
defendant,  for  not  paying  to  the  plaintiff  the  money  awarded  to  be 
paid  to  him  by  the  defendant.  I  am  of  opinion,  that  the  rule  for 
arresting  the  judgment  must  be  discharged. 

Park,  J.  It  has  been  truly  observed,  that  it  is  painful  for  the 
court  to  give  a  judgment  upon  strict  legal  and  technical  objec- 
tions against  the  real  justice  of  the  case;  but  one  must  ever  be 
pleased,  when,  giving  effect  to  what  justice  requires,  will  violate 
no  rule  of  law.  First,  as  to  the  motion  for  leave  to  enter  a  non- 
suit, upon  the  ground  of  a  variance  between  the  bond  proved,  and 
that  stated  on  the  face  of  the  declaration ;  for  that  on  the  declara- 
tion, in  reciting  the  condition,  it  is  stated  as  if  divers  differences 
and  disputes  had  existed  between  all  the  six ;  whereas,  in  the  con- 
dition of  the  bond  itself,  it  is  stated  as  if  the  disputes  had  arisen 
between  the  three  obligors  in  the  one  bond,  and  the  three  obli- 
gees, and  not  between  the  six.  It  is  to  be  observed,  that  as  the 
action,  here,  is  not  upon  the  bond  itself,  the  stating  it  is  only  mat- 
ter of  inducement,  which,  I  admit,  it  is  necessary  to  do,  in  order 
to  show  that  the  arbitrator  had  jurisdiction.  But,  it  seems  to  me, 
that,  here,  it  is  stated  with  sufficient  precision  ;  for  it  is  true,  that 
all  six  agreed  to  refer,  and  thouj^h  three  were  bound  to  three,  and 
were  therefore  in  the  bond  obliged  to  be  called  the  above-named 
yet,  as  the  whole  six  agreed  that  all  the  accounts  could  be  refer- 
red, it  seems  to  me  no  variance  that  they  did  not  set  out,  in  what 
way  and  form  the  parties  were  bound  to  each  other.  The  main 
question  is  upon  the  arrest  of  jud^ent,  because,  it  is  said  the 
award  is  not  justified  by  the  submission.  I  admit  an  action  could 
not  have  been  brought  on  the  bond  by  the  present  plaintiff  against 
vhe  defendant,  because  both  are  obligors,  and  one  obligor  cannot 
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sue  another ;  but  here  the  action  is  upon  the  award,  which  I  ad- 
mit, also,  must  be  justified  by  the  submission,  and  which,  in  this 
case,  I  contend  it  is.     What  has  the  arbitrator  done  in  this  case? 
He  has  taken  the  partnership  account,  and  in  the  course  of  that 
finds,  that  the  defendant  owed  the  plaintiff  a  given  sum  of  money, 
and  the  plaintiff  owed  the  defendant  a  given  sum,  and  deducts  the 
one  from  the  other,  and  a^'ards  the  balance  to  the  plaintiff,  to 
whom  the  larger  sum  was  due.     Is  not  this  most  eouitable  and 
just  ?     It  is  difficult  to  point  out  any  other  mode  by  which  a  part- 
nership account  could  be  taken.     It  consists,  generally,  either  of 
the  sums  due  firom  or  to  the  partnership  to  and  by  the  world  at 
large  ;  or  of  monies  received  more  than  the  diare,  and  monies  ad- 
vanced more  than  the   share   amongst  the  partners  themselves. 
Was  this  latter  what  they  meant  to  refer  ?    Look  at  the  declara- 
tion, and  the  conditions  of  the  bonds  as  recited  in  the  declaration, 
to  learn  the  intention  of  the  parties.     ^^  That  whereas  the  six  pa^ 
ties  had  been  concerned  together  in  trade  and  dealings  as  ship- 
owners and  coal-merchants,  and  divers  disputes  and  differences 
had  arisen,  and  were  then  depending  between  them  with  respect 
to  such  trade  and  dealings,  and  the  accounts  relating  thereto; 
and  thereupon,  heretofore,  and  whilst  such  differences  and  di»- 
putes  were  depending,  they  entered  into  bonds,  plaintiff,  defend- 
ant, and  Munton,  to  Hollams,  Knott,  and  Pointon,  binding  them- 
selves jointly  and  severally  to  abide  the  award."    The  condition 
is  then  recited,  that  the  six  were  some  time  ago  concerned  toge- 
ther in  trade,  and  dealings  as  ship-owners  and  coal-merchants, 
and  that  divers  differences  and  disputes  had  arisen  and  were  then 
depending  between  the  said  six,  with  respect  to  such  trade  and 
dealings,  and  the  accounts  relative  thereto ;  and  reciting,  that  it 
had  been  agreed  by  and  between  the  six,  that  all  accounts  relative 
to  the  said  trade  and  dealings,  and  all  differences  and  disputes  be- 
tween the  said  parties,  with  respect  to  the  same,  should  be  refe^ 
red,  &c.     Then  the  bond  is  conditioned  to  stand  to,  obey,  &c.  die 
award  of  and  concerning  the  said  trade  and  dealings,  and  all  ac- 
counts, differences,  and  disputes,  relative  thereto;  and  of  and  coih 
ceming  all  actions,  &c.  by  or  between  the  said  parties,  or  any  rf 
them.    Now  it  does  seem  to  me,  that  words  can  hardly  be  con- 
ceived stronger  than  these,  to  prove  the  clear  intent  of  the  par- 
ties to  refer  every  thing  relative  to  their  former  trade,  and  all  ac- 
counts relative  thereto.     But  the  defendant's  contention  would  go 
to  show,  that  when  he  used  the  term  "  all  accounts,"  he  only  meant 
"  some  accounts,"  and  not  all.     What  were  they  ?   It  could  not  be 
any  accounts  prospectively  ;  iot  the  condition  expressly  speaks  of 
time  past,  and  time  past  only,  that  they  had  been  in  partnership, 
and  that  differences  had  arisen  respecting  the  account.     But,  it  is 
said,  it  was  only  intended,  that  the  arbitrator  ^ould  take  th«  joint 
account  with  all  the  world  (though  that  is  no  where  referred,) 
and  the  account  which  might  subsist  between  the  three  on  the  one 
side,  and  the  three  on  the  other.     But,  I  should  be  glad  to  adc, 
as  was  asked  by  my  brother  Lens^  how  could  there  be  a  joint  ac- 
count between  the  three  and  the  three?  and  to  this  no  sati^^cto- 
.y  answer  is  or  can  be  given*     If,  then,  this  was  only  to  take  the 
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accounts  between  the  three  and  the  three,  and  there  can  be  no 
such  accounts ;  and,  if  the  public  accounts  of  the  partnership  with 
their  customers,  debtors,  or  creditors,  are  not  in  question,  the 
whole  of  this  proceeding  is  merely  waste  paper,  nugatory,  and 
void.  But  it  becomes  the  court  to  see,  if  they  cannot  find  out  a 
sensible  meaning  for  the  parties,  consistently  with  the  language 
used,  and  not  contravening  any  rule  of  law.  In  all  cases  of  ar- 
bitration, the  intendment  is  to  make  peace,  and  to  put  a  perfect  end 
to  the  controversies  that  may  be  in  question :  and,  therefore,  there 
is  to  be  a  reasonable  construction.  Now,  here,  the  only  con- 
troversies must  have  been  the  accounts  relative  to  the  trade  and 
dealings  inter  se.  Nothing  is  more  common,  than  that  one  part- 
ner draws  out  a  larger  sum  for  his  family,  than  another.  One 
partner  of  the  six  is,  perhaps,  a  glazier  on  his  own  account,  and  he 
works  for  the  trade  :  another  is  a  baker,  and  supplies  the  ship  with 
bread.  Accounts  hujusce  veneris  must  have  been  the  object  of 
reference,  for  no  other  could.  How  could  it  be  intended  to  con- 
fine it  to  three  and  three,  when  the  words  "  between  the  said  par- 
ties or  any  of  them"  are  found  ?  The  words  **  or  any"  must  mean 
the  parties,  or  any  of  them  individually;  if  it  had  been  intended 
conjunctively,  it  must  and  ought  to  have  been  differently  express- 
ed. No  authorities  were  referred  to  at  the  bar,  and,  certainly, 
there  is  great  paucity  of  decision  on  this  point.  Indeed,  there  is 
no  precise  authority Ji  probably,  because  before  this,  there  never  was 
ao  bungling  a  piece  of  machinery  introduced,  with  a  view  to  set- 
tle differences ;  for  I  will  not  suppose,  that  any  professional  man 
meditated  the  great  evil,  that  this  attempt  to  arrest  the  judgment 
is  calculated  to  produce,  more  especially  if  the  attorney  applying 
for  this  rule  himself  prepared  the  mstruments.  But  the  researches 
of  the  court  have  proved,  that  authorities  as  to  the  principle 
are  not  entirely  wanting.  In  Butler  v.  Wiggt^  1  Saund.  65,  which 
I  quote,  not  for  the  case,  but  for  the  principle,  which  is  well  ex- 
pressed, the  action  was  debt  on  the  bond,  and  there,  the  court 
held  the  condition  good,  though  not  so  properly  expressed  as  it 
should  be ;  but,  they  said,  that  any  words,  by  which  the  intention 
of  the  parties  can  appear,  are  sufficient  to  make  a  condition  of  an 
obligation.  The  construction  contended  for  by  the  plaintiff  does 
not  seem  to  me  an  iota  stronger  than  the  construction  put  in  the 
following  cases.  In  the  2  R.  3,  18  B.,  in  the  year  books,  is  this 
case.  By  Hussey,  Fairfax,  and  Catesby,  Justices,  in  the  Ex- 
chequer Chamber.  If  three  and  another  man  submit  themselves  to 
the  award  of  one,  of  all  debts  and  demands  between  them,  who 
hath  power  by  this  to  make  an  award  of  matters  which  all  the 
three  have  against  the  fourth,  or  any  matter  which  any  one  of 
the  three  hath  against  the  fourth,  or  any  matter  which  any  of  the 
three  hath  against  the  other ;  and  if  he  award  that  one  of  the  three 
shall  give  something  to  the  fourth,  and  that  the  other  two  shall  go 
quit ;  and  where  he  finds  that  the  fourth  owes  to  one  of  the  three 
twenty  shillings  which  he  awards  to  be  paid  to  him,  and  that  he 
owes  nothing  to  the  other  two,  and  doth  therefore  award  that  be 
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shall  be  quit  against  them,  this  is  a  good  award.  Justice  Hough- 
ton quotes  this  case  with  approbation  in  3  Bulstrode,  65,  and  adds, 
*'  Being  in  case  of  an  arbitrament,  which  is  by  intendment  of  law 
to  make  peace,  and  to  put  a  perfect  end  to  matters  in  controversy ; 
and,  therefore,  in  maintenance  of  such  awards,  a  reasonable  con- 
struction is  to  be  made  of  them."  Now  except  for  the  words, 
"  or  any  matter  which  any  of  the  three  hath  against  the  other," 
which  may  admit  of  doubt,  and  which,  if  they  were  supposed  to 
go  to  the  length  of  this  case,  would  be,  I  admit,  a  mere  obiter  dictum^ 
I  only  quote  it  for  the  principle  and  not  for  the  case  itself.  In  1 
Rollers  Abridgement,  246,  pi.  5,  it  is  said,  "  If  A.  and  B.  of  the 
one  part,  and  C.  of  the  other  part,  submit  themselves  to  the  award 
of  J.  S.  of  all  matters  between  them,  J.  S.  may  make  an  award  of 
any  matter  between  A.  solely  and  C,  though  B.  has  nothing  to  do 
with  it,  for  the  submission  shall  be  taken  distributively.  Adjudged 
on  demurrer,  between  Arnold  and  Pole,  Mich.  9  Car.  in  B.  R-" 
Now  upon  that  case  I  should  have  said,  and,  I  think,  with  much 
show  of  reason,  that  the  matters  referred  were  only  those  be- 
tween A.  and  B.  jointly  with  C,  and  not  those  which  A.  had  in 
his  own  right  with  C. ;  and  yet  the  court  went  from  the  words 
used,  and  held  it  to  be  an  authority  for  a  distributive  award.  But 
this  case  in  Rolle  has  been  supported,  and  put  "^ut  of  all  doubt  by 
the  case  oiAthelston  v.  Moon  and  Willis^  in  Com.  Rep.  547.  On 
a  motion  for  an  attachment  for  not  performing  an  award  made  pur- 
suant to  a  rule  of  court,  it  was  objected,  that  the  award  was  void, 
for  the  submission  was  of  all  matters  between  the  parties  (without 
saying  between  them  or  either  of  them,)  so  as  *he  award  be  made 
of  the  premises  by  such  a  day.  But  the  award  is,  that  the  de- 
fendant Willis  should  pay  a  sum  of  money  due  by  him  to  the 
plaintiff.  As,  therefore,  me  submission  must  be  understood  of 
joint  demands  which  the  plaintiff  had  against  the  defendants,  this 
award  of  a  several  debt  from  one  of  them  only,  is  not  within  the 
submission.  But  it  was  not  allowed ;  for  a  submission  of  several 
persons,  of  all  matters  in  difference  between  them,  imports  a  sub- 
mission of  all  matters,  that  either  had  agabst  the  other  jointly  or 
severally.  To  this  may  be  added  Carter  v.  Carter^  1  Vem.  259, 
which  I  do  not  quote  at  length,  because  my  brother  Burrough  has 
done  so  ;  but  which  goes  to  show,  that  as  the  object  is  to  make 
peace,  and  to  put  an  end  to  litigation,  the  submission  is  to  have  a 
reasonable  construction.  If  the  marginal  note  were  to  be  taken 
into  consideration,  viz.  that  such  an  award  was  not  onlv  to  decide 
all  matters  between  A.  and  B.  jointly  or  separately  with  C,  but 
also  all  matters  between  A.  and  B.,  it  would  decide  the  question ; 
but  I  doubt  whether  the  case  itself  warrants  this  note.  However, 
it  shows  the  sense,  if  this  note  was  his,  of  a  very  considerable 
man  at  that  time,  (one  whom  lord  Kenyon  stated  to  be  one  of  the 
ablest  men  in  his  profession,  though  his  notes  are  sometimes  loose,] 
and  probably  of  the  profession  also,  for  Mr.  Peere  Williams  and 
Mr.  Melmoth  were  the  editors,  and  probably  the  authors  of  the 
marginal  notes.  Upon  the  whole,  considering  that  the  three  have 
no  subject  of  dispute  with  the  three,  and  that  the  parties  meant  to 


369]  1  Broderip  &  Bingham.  689 

submit  their  individual  disputes,  and  thinking  that  construction 
may  fairly  be  made  from  the  condition  of  the  bond  itself,  I  am  of 
opinion  that  the  award  sufficiently  pursued  the  submission,  and 
that  the  judgment  cannot  be  arrested. 

Dallas,  C.  J.  This  case  has  been  so  fully  discussed  by  my 
learned  brothers  that  I  shall  content  myself  with  saying  that  I  con- 
sider this  submission  as  a  submission  of  all  matters  in  dispute  be- 
tween the  six  parties  individually,  and  that  the  award  has  properly 
carried  into  enect  the  object  of  that  submission. 

Rule  discharged. 

As  to  the  rule  to  show  cause  why  the  verdict  should  not  be  set 
aside  and  a  nonsuit  entered,  all  tKe  court  agreed,  that  thore  was 
no  variance  between  the  bond  produced  in  evidence  and  the  bond 
stated  in  the  declaration ;  and  that  the  rule,  therefore,  as  to  that 
part,  should  be  discharged. 

m 

SWAIN  V,  MORLAND,  Esq.— p.  370. 

Where  goods  had  been  seized  under  n  JSeri  faeiag^  part  of  them  sold  on  Saturday,  and' 
the  remainder  on  Monday;  an  extent,  tested  on  the  Monday,  was  put  into  the  sheriff*s 
hand  at  six  o'clock,  after  the  goods  had  been  delivered  to  the  purchasers,  and  the 
moiiey  received  by  the  sheriff:  Held,  that  the  execution  was  executed,  and  that  the 
party  who  issued  the  Jieri  fadas  might  recover  of  the  sheriff,  in  an  action  for  money 
had  and  received,  the  money  levied  tinder  the  sale. 

This  was  an  action  in  debt  against  the  defendant  as  sheriff  of 
Kent,  for  money  had  and  received  by  him  to  and  for  the  use  o£ 
the  plaintiff.  The  defendant  pleaded  nil  dehetj  whereupon  issue  wa5i 
joined.  The  cause  was  tried  before  Dallas,  C.  J.,  at  the  London 
sittings,  after  Michaelmas  term,  1818,  when  a  verdict  was  found 
for  the  plaintiff  for  409/.  13*.,  subject  to  the  opinion  of  the  court 
on  the  following  case.  In  August,  1817,  John  Sage  and  Thomas 
Pomfiret,  being  mdebted  to  the  plaintiff,  executed  a  warrant  of  at- 
torney for  800/.,  with  a  defeazance  for  the  payment  of  400/.  and 
interest,  on  the  14th  November  following.  The  plaintiff  caused, 
judgment  to  be  entered  upon  such  warrant  of  attorney ;  and,  on 
the  same  day,  a  writ  oi  fieri  facias^  tested  on  the  25th  June,  1817,. 
returnable  in  eight  days  of  St.  Martin,  and  endorsed  to  levy  409/. 
13«.,  besides,  &c.,  issued  upon  the  judgment  against  the  said  J.  S. 
and  T.  P.,  directed  and  delivered  to  the  defendant,  as  sheriff.  The 
defendant,  as  sheriff,  granted  his  warrant  on  the  above  writ,  on  the 
said  14th  of  November  ;  and  on  the  following  day,  being  Saturday, 
the  15th  November,  entered  and  seized  the  goods  and  chattels  of 
J.  S.  and  T.  P.,  and  began  to  sell  the  same  ;  and  having,  on  that 
day,  sold  part  of  the  said  goods  and  chattels,  viz.  to  the  amount 
of  146/.  35.  bd.y  continued  such  sale  by  disposing,  in  like  manner, 
of  the  remainder  on  Monday  the  17th  of  the  same  month ;  and  all 
the  goods  and  chattels  so  seized  and  sold  were  moved  off  the  pre- 
mises of  J.  S.  and  T.  P.,  on  the  17th  November,  before  twelve 
o'clock  of  that  day,  by  the  respective  buyers  thereof,  who  paid  for 
the  same  at  the  time  of  removing  the  goods.  Some  days  after 
such  removal  and  payment,  the  defendant,  as  sheriff,  was  called  upon 
to  pay  over  to  the  plaintiff  the  money  levied  under  the  writ,  which 
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be  refiised  to  do  ;  and  upon  being  allcrwards  ruled  to  return  the 
writ,  he  returned,  "  That  by  virtue  of  the  writ,  he  did  levy  and 
receive  the  sum  of  4132.  16«.,  which  money  then  remained  in  his 
hands.  And  further  returned,  that  after  the  execution  of  the  writ, 
viz.  on  the  17th  November  then  last  past,  his  majesty's  writ  of  ex- 
tent tested  the  same  day,  was  delivered  to  him  against  the  goods 
and  chattels  of  T.  P.,  and  one  W.  Sage,  for  the  sum  of  1361/.  16;. 
5rf.  ;  and  that,  on  the  26th  November,  a  certain  other  writ  of  ex- 
tent, tested  the  22d  November,  was  delivered  to  him  against  the 
goods  and  chattels,  &c.  of  J.  S.,  in  the  writ  of  fieri  facias  men- 
tioned, for  the  sum  of  1361/.  16s,  bd,  ;.  and  that  in  obedience  to  the 
said  writ  of  extent,  he  had  taken  inquisitions  thereon,  a  copy 
whereof  was  to  the  return  annexed.  And  further  returned,  that  J. 
S.  and  T.  P.  had  not  nor  bad,  either  of  them,  any  goods  or  chat- 
tels in  his  bailiwick,  (save  and  except  the  goods  and  chattels  seized 
by  him,  under,  and  by  virtue  of  the  writs  of  extent,)  whereby  he 
could  cause  to  be  levied  the  debt  and  damage  in  the  writ  offieH/a- 
das  mentioned,  or  any  part  thereof."  Then  followed  the  inquisir 
tions  taken  under  the  extent,  both  which  inquisitions,  after  stating 
what  effects  J.  S.  and  T.  P.  were  possessed  of  on  the  17th  Novem- 
ber, and  the  IQth  of  December,  (the  day  of  taking  the  inquisition,) 
found,  that  by  virtue  of  a  writ  o{  fieri  facias  issued  out  of  the  court 
of  Common  Fleas  at  Westminster,  against  the  goods  and  chattels 
of  J.  S.  and  T.  P.,  returnable  in  eight  days  of  St.  Martin,  and 
endorsed,  "  Levy  409/.  16s.,  besides,  ficc.,"  the  sum  of  413/.  7^.  Sd. 
was,  on  the  day  and  year  aforesaid,  and  on  the  day  of  taking  the 
inquisition,  remaining  in  the  hands  of  the  sheriff;  all  which  g^oods 
and  chattels,  &c.,  the  sheriff,  on  the  day  of  taking  the  inquisition, 
had,  by  virtue  of  the  writ  thereunto  annexed,  seized  and  taken  in- 
to his  majesty's  hands  ;  and  further,  found  that  the  said  J.  S.  and 
T.  P.  had  not,  on  the  day  in  the  writ  of  extent  mentioned,  noi 
at  any  time  since,  any  lands,  &c.  or  goods,  other  than  as  therein 
before  was  mentioned,  within  his  bailiwick,  that  could  be  extend- 
ed, seized,  or  appraised.  The  money  so  levied  by  the  said  defend- 
ant as  sheriff,  under  the  writ  of  fieri  facias^  was  again  demanded, 
and  the  defendant  again  refused  to  pay  the  same  to  the  plaintiff. 
The  writ  of  extent  was  issued  on  the  17th  November,  and  tested 
on  the  same  day,  but  not  received  by  the  sheriff  until  six  o'clock 
in  the  evening  of  that  day.  If  the  court  should  be  of  opinion  that 
the  plaintiff  was  entitled  to  maintain  the  action,  then  the  verdict 
was  to  stand  for  the  sum  of  409/.  13s.  ;  but  if  the  court  should  be 
of  opinion  that  the  action  could  not  be  maintained,  then  a  nonsuit 
was  to  be  entered. 

Copleyy  Serjt.,  for  the  plaintiff.  In  oases  like  the  present^ 
the  distinction  always  taken  is,  whether  or  no  the  property  has 
been  altered,  Rex  v.  Cotton^  Parker,  112,  Cooper  v,  Chitty,  1 
Burr.  20,  Rex  v.  Wells  and  AllnuU,  16  East,  278.  Here,  the 
property  was  altered  by  the  sale,  before  the  writ  of  extent  was 
delivered  to  the  sheriff;  and  the  goods  being  sold,  the  sheriff 
holds  the  money  in  trust  for  the  plaintiff.  The  principle  seems 
established  by  analogy  to  cases  of  bankruptcy.     Between  the 


^72]  1  Bbodekip  &  Bingham.  691 

a.ct  of  iankrnptoy  and  the  assignment  of  the  bankrupt's  effects, 
there  is  no  charge  of  property  as  against  the  crown ;  but  by  the 
assignment  the  property  is  altered,  and  a  crown  writ  tested  after 
the  assignment  comes  too  late.  The  case  of  Rex  v,  WelU  and 
AUnutty  has  been  recognised  by  a  late  decision  in  the  Exche- 
quer, and  the  principle  respecting  the  alteration  of  property, 
fully  confirmed.  It  may  be  urged,  in  the  present  case,  that  the 
writ  of  extent  issued  on  the  same  day  in  which  part  of  the  goods 
were  sold,  and  that,  in  law,  there  is  no  fraction  of  a  day.  Gene- 
rally speaking,  if  two  writs  issue  the  same  day,  the  king's  must 
have  priority ;  but  here,  the  goods  were  sold  and  paid  for  before 
twelve  o'clock,  and  the  extent  was  not  deliverea  to  the  sheriff 
till  six.  The  case  does  not  say  that  the  writ  of  extent  was  test- 
ed or  issued  before  twelye ;  and  the  moment  the  property  is 
transferred  by  sale,  the  money  arising  from  the  sale  belongs  to 
the  party  for  whom  the  goods  are  sold. 

Le^My  Serjt.,  for  the  defendant.     If  the  money  produced  by 
the  sale  be  the  party's,  there  is  no  difficulty  in  the  case ;  but 
the  whole  argument  is,  whether  or  no  this  is  so :  and  the  defend- 
ant contends,  that  everything  is  in  progress  till  the  money  is 
actually  delivered  to  the  party.    If  so,  the  king's  writ  is  in  time, 
if  it  intervenes  at  any  period  before  the  entire  completion  of  the 
execution  by  the  delivery  of  the  money  to  the  party.     In  com- 
mon cases,  where  the  crown  d6es  not  intervene,  undoubtedly  the 
money  must  be  paid  over  to  the  party ;  but  it  is  very  question- 
able whether  the  action  for  money  had  and  received,  is  the  proper 
mode  of  compelling  the  sheriff  to  do  this.      Where  money  is 
levied  by  distress  by  one  who  has  no  right  to  distrain,  an  action 
for  money  had  and  received  will  not  lie  for  him  who  has  the 
right  to  distrain :  the  money  levied  was  never  his ;  and  in  cases 
like  the  present,  the  money  is  received  by  the  sheriff  for  the  use 
of  the  party  who  shall  appear  to  be  ultimately  entitled.     It  is 
in  the  custody  of  the  law,  in  the  hands  of  the  sheriff  as  sheriff, 
to  be  thus  eventually  disposed  of,  and  is  never  the  money  of  the 
party  till  actually  delivered  to  him.     The  goods  disposed  of  in 
execution  are  never  the  property  of  the  plaintiff,  but  of  the  de- 
fendant in  execution;  and  though  by  sale  the  property  in  them 
is  altered  for  some  purposes  (as  towards  the  purchasers,  who 
would  not  buy  unless  it  were  so),  yet  they  never  become  the 
property  of  the  plaintiff  in  execution,  unless  he  buys  them  him- 
self, and  consequently  the  money  produced  by  them  cannot  be 
his,  till  the  law  vests  it  in  him  by  actual  delivery :  till  such  deli- 
very, he  has  no  more  than  a  chance  of  the  money,  and  this 
chance  cannot  entitle  him  to  sue  in  an  action  for  money  had  and 
received.     The  money  produced  by  the  goods  cannot  be  distin- 
guished from  the  goods  themselves ;  and  if  the  plaintiff  has  no 
title  to  the  goods,  he  has  none  to  the  money.     The  king's  writ 
coming  to  the  sheriff's  hand  before  execution  executed  by  deli- 
very of  the  money  to  the  plaintiff,  comes  before  the  property  in 
the  money  is  altered,  and  the  king  must  be  preferred,     ft  is 
decided  by  Rex  v.  WelU  and  AUnuU^  and  that  case  has  been 
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confirmed  by  a  late  decision  in  the  Exchequer,  that  the  extent 
is  in  time,  if  delivered  at  any  moment  before  execution  executed, 
though  after  delivery  of  the  subject's  writ  to  the  sheriflf.  Hoiv 
can  the  execution  be  said  to  be  executed  before  the  money  raised 
is  paid  over  to  the  party  ?  The  party  is  often  obliged  to  apply 
to  the  Court  to  compel  the  sheriflF  to  pay  the  money  over,  whicn^ 
of  itself,  shows  that  the  execution  is  not  executed  till  such  pay- 
ment oven  The  application  to  the  Court  is  a  common  and 
proper  mode  of  proceeding;  and  whether  or  no  an  action  for 
money  had  and  received  is  also  a  proper  course  of  compelling 
the  sheriff  to  pay  over  the  money,  is  the  very  question  now  in 
dispute.  At  all  events,  there  is  no  fraction  of  a  day  in  law ; 
and  the  kind's  writ  having  been  delivered  before  the  expiration 
of  the  Monday,  he  is  entitled  to  the  produce  of  all  the  goods 
sold  on  that  day,  at  whatever  hour  the  writ  mi^t  have  been 
tested.  The  learned  Serjeant  cited  Hex  v.  ^ar2,  rarker,  33,  to 
show  the  priority  given  to  an  extent  against  assignees  of  a  bank- 
rupt ;  and  Hex  v.  Bowdage,  Bunb.  282,  to  show  the  priority 
given  to  it  against  an  extent  in  aid. 

Copley^  in  reply.  It  has  been  repeatedly  decided,  that  an 
action  for  money  had  and  received  will  lie  against  the  sheriff,  the 
moment  he  has  levied  money  under  an  execution.  This  is  an 
action  of  the  most  common  occurrence,  and  the  propriety  of 
bringing  it  appears  to  have  been  admitted  in  TTiurston  v.  MillSf 
16  East,  252 ;  Perkinaon  v.  GHJfordy  Cro.  Car.  689,  Mildmay 
V.  Smithy  2  Saund.  344,  and  1  Saund.  348,  are  to  the  same  effect. 
With  respect  to  the  distinction  between  the  goods  sold  on  Satur- 
day and  those  sold  on  Monday,  the  latter,  as  well  as  the  former, 
were  sold  before  the  delivery  of  the  king's  writ,  and  the  hour  of 
its  UBte  is  not  stated.  Here,  therefore,  there  was  no  concur- 
rence of  writs ;  and  it  is  only  where  two  writs  concur,  that  the 
king's  has  a  priority,  not  where  it  comes  after  the  execution  of 
the  subject's  writ.  In  the  case  of  The  Attomey-Q-eneral  v. 
Capell,  2  Show.  480,  it  was  held,  that  an  extent  would  be  barred 
by  an  assignment  of  a  bankrupt's  property,  though  not  by  the 
commission  of  bankrupt.  In  The  King  v.  Bowdage^  Bunb.  282, 
both  proceedings  were  at  the  suit  of  the  crown ;  and  in  The  King 
V.  Early  Parker,  83,  the  assignees  had  only  taken  possession, 
without  proceeding  to  an  actual  sale,  as  the  sheriffs  did  in  the 
present  instance. 

Cur,  adv.  vult. 

Dallas,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  is  an  action  in  debt  for  money  had  and  received,  tried  be- 
fore me  at  the  Guildhall  sittings  after  last  Michaelmas  term,  when 
a  verdict  was  found  for  the  plaintiff  for  409/.  135.,  upon  a  case 
which,  in  substance,  states  the  following  facts :  On  the  14th  No- 
vember, 1817,  a  writ  o(  fieri  facias  issued  on  a  judgment  obtained 
by  the  plaintiff  against  the  goods  and  chattels  of  John  Sage  and 
Thomas  Pomfret  for  the  sum  of  800/.  On  the  next  day,  Saturday 
the  15th,  the  sheriff  entered  and  seized,  and  sold'  part  of  the 
goods,  to  the  amount  of  146/.  3s.  bd.     And  on  Monday  the  17th, 
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by  twelve  o'clock  on  that  day,  he  sold  the  remaining  part  of  the 
goods  ;  and,  after  they  had  all  been  delivered  and  removed,  but 
while  the  money  remained  in  his  hands,  a  writ  of  extent,  tested 
the  17tli  November,  i.e.,  the  day  of  such  sale,  was  delivered  to  the 
sheriiT,  who,  therefore,  refused  to  pay  over  the  sum  so  received  to 
the  plabtiff,  to  recover  which  this  action  was  brought. 

It  is  not  necessary  to  say  any  thing  as  to  the  general  question, 
whether  the  king's  writ  of  extent  is  to  have  priority  over  the  writ 
of  the  subject,  though  tested  or  delivered  on  a  later  day,  while  the 
goods  seized  remain  unsold  in  the  sheriff's  hands;  for,  here  the  goods 
were  soW  and  the  money  received  ;  and,  therefore,  the  question 
is,  whether,  after  sale  and  the  goods  being  converted  into  money, 
such  money  remaining  with  the  sheriff  is  the  property  of  the 
crown  under  the  writ  of  extent,  or  of  the  plaintiff  under  his  execu- 
tion. And,  first,  it  will  be  necessary  to  distinguish  as  to  time. 
The  writ  of  extent  was  tested  on  the  17th,  but  delivered  after  the 
sale ;  part  of  the  goods  were  sold  on  the  15th,  i.  e.,  before  even 
the  teste  of  the  writ  of  extent ;  and,  as  to  the  sum  produced  by 
these,  it  has  scarcely  been  contended  that  the  crown  is  entitled  ; 
which,  however,  would  go  to  proportion  only  ;  but  with  respect  to 
the  latter  it  is  said,  that  inasmuch  as  in  point  of  law  there  can 
be  no  fraction  of  a  day,  the  writ  of  extent  being  tested  on  the  17th, 
must  be  referred  to  the  first  moment  of  that  day,  and  that,  conse- 
quently, the  sale  is,  by  this  relation,  over-reached.  It  will  be  ne- 
cessary to  examine  the  subject,  first,  without  adverting  to  the  dis- 
tinction between  the  two  days ;  and,  next,  as  to  the  effect  of  such 
distinction.  The  writ  of  extent  commands  the  sheriff  to  seize  the 
goods  and  chattels  of  John  Sage  and  another ;  but  the  goods  in 
question  having  been  sold,  had  ceased  to  be  Sage's  property,  so 
that  there  was  nothing  on  which  the  writ  could  attach  belon^ng 
to  him,  as  far  as  concerned  the  goods  merely.  The  money,  it  is 
true,  continued  in  the  hands  of  the  sheriff,  but  not  as  the  pro- 
perty of  Sage,  against  whom  the  extent  had  issued  ;  for  by  sale  it 
was  the  money  of  the  party  for  whom  the  goods  were  sold.  And 
this  distinction  is  recognized  in  all  the  cases,  in  which  the  gene- 
ral question  has  arisen,  whether  decided  with  or  against  the 
erown.  The  rule  which  they  lay  down  is,  that  when  execution  is 
executed  the  property  is  changed ;  and  execution  is  said  to  be 
executed  when  a  sale  has  taken  place.  It  will  be  sufficient  to  ad 
vert  to  one  or  two  of  the  cases  only.  First,  in  The  King  v.  Cot^ 
toHy  Parker,  112,  it  was  decided,  that  an  immediate  extent  against 
tbe  king's  debtor,  tested  after  a  distress  for  rent,  shall  before  saU 
prevail  against  the  distress.  And  in  arguing  the  claim  on  behalf 
of  the  crown,  the  Attorney- General  began  by  premising  two  things, 
which  are  said  to  be  agreed  by  the  counsel  on  both  sides  ;  the  se- 
cond it  is  not  necessary  to  advert  to  ;  the  first  is  in  these  words, 
^'  that  if  the  eoods  distrained  had  been  actually  sold  before  the 
day,  on  which  the  extent  bears  teste,  there  would  have  been  no 
colour  for  a  seizure  of  them  ;  for  this  plain  reason,  that  the  extent 
authorizes  the  sheriff  to  seize  the  goods  of  the  crown's  debtor, 
and  after  sale  the  property  would  have  been  out  of  him,  and  vest- 
ed in  a  stranger.    Even  in  the  last  case,  which  decides  the  gene- 
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ral  question  in  favour  of  the  crown,  Rex  v.  Wellsy  and  AlbivUj 
16  East,  278,  the  same  distinction  is  expressly  taken,  and  the  case 
goes  throughout  and  entirely  on  the  ground,  that,  till  the  goods 
are  sold,  the  execution  is  not  executed ;  but  that  by  sale  the  exe- 
cution is  completed,  and  the  property  thereby  dianged.     So  the 
case  stands  on  the  general  ground  ;  and,  taking  the  sale  to  Ann 
the  line,  this  appropriates  to  the  plaintiff  the  goods  sold  on  the 
^t  day,  and    narrows  the    question  to  the   point,  whether  the 
goods  sold  on  the  second  day  are  to  be  distinguishable  in  any  re- 
spect ;  or,  in  other  words,  whether  the  writ  of  extent,  though  de- 
livered after  the  sale,  must  not  be  considered  as  acting  by  relation 
before,  on  the  fiction  of  a  day  having  no  fraction.     To  this,  in  the 
first  place,  the  reason  of  the  thing  seems  a  sufficient  answer.    It 
was  not  delivered  till  the  property  was  gone,  on  which  alone  it 
could  operate.     By  sale  the  execution  was  executed,  and  the  pro- 
perty changed  ;  and  this,  not  by  a  judgn^nt  of  a  court  of  Iaw,ji0f 
under  the  control  of  the  parties,  but  by  the  act  or  the  negjept  of 
the  party,  in  not  suing  out  or  delivering  the  writ  of  extent  befoie. 
But  it  was  said  in  the  ailment  at  the  bar,  the  sale  is  only  ended 
when  the  money  is  paid  over,  and,  till  then,  all  is  ia  progress. 
But  this  is  not  so :  the  sale  is  complete  when  the  party  to  whom 
the  goods  belonged  loses  bis  property  in  them,  which  vests  io  him 
by  whom  they  are  bought.     The  property  cannot  be  in  two,  un- 
der adverse  titles,  at  one  and  the  same  time.     The  sale  deveatiog 
the  property  out  of  the  original  owner,  the  money,  the  pioduce  of 
the  sale,  does  not  belong  to  him.     To  say,  therefore,  that  the  sale 
is  in  progress,  is  to  give  a  meaning  to  the  word  which  is  reg- 
nant to  the  nature  of  the  thing,  and  to  confound  with  the  sale 
itself  the  effect  and  consequence  of  it,  namely,  the  final  payment 
of  the  money  to  the  party  under  the  execution,  in  whom  by  the  sale 
the  property  vested.     It  has  been  further  said,  that  the  inonej, 
while  in  the  hands  of  the  sheriff,  represents  the  goods  ;  it  is  but 
the  goods  converted  into  money  ;  and  so  it  is :  but  to  what  condor 
sion  does  this  lead  ?    Not  that  the  money  belongs  to  the  party  to 
whom  the  goods  belonged,  for  his  property  ceased  by  the  sale; 
and  therefore  the  money,  the  fruit  of  the  sale,  is  the  property  of 
him  to  satisfy  whose  debt  the  goods  were  seized  and  sold.    It  re- 
presents the  goods  qmud  the  purpose  of  the  writ,  j.  e.,  to  make  the 
property  sold  belong  to  the  party  on  whose  account  they  were 
commanded  to  be  sold.     Nor  is  the  observation  better  founded, 
that  till  the  return  of  the  writ  the  mone]^  is  under  the  control  of 
the  Court ;  for,  though  it  be  so  if  not  paid  over,  still  it  is  only  to 
answer  the  exigency  of  the  writ.     But,  further,  the  rule  is,  that 
the  fiction  of  the  la^  shall  not  enure  to  wcn4c  injustice,  and  that 
time  may  be  shown,  at  least  in  many  cases,  where  the  justice  of 
the  case  so  requires,  as  far  as  time  depends  on  the  acts  of  the  par- 
ties themselves.     In  the  Cricklade  case,  Petrie  v.  L[>rd  P&rches- 
icTy  in  which  the  question  was,  whether  the  priority  of  one  judg- 
ment before  another  could  be  averred,  where  it  was  admitted  ip 
the  record,  ths^t  both  judgments  were  given  on  the  same  day,  it 
was  determined  that  it  could  not.     But  lord  Mansfield  takes  the 
distinction  between  a  judgment,  which  is  the  act  of  the  comt» 
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and  the  act  of  the  party,  such  as  the  commencement  of  the  suit; 
And  in  Pugh  v.  Robinson^  1  T.  R.  116,  this  distinction  is  re- 
cognized by  Mr.  Justice  Bdller,  who  says,  the  delivery  of  the  de- 
claration is  not  a  judicial  proceeding,  but  the  act  of  the  party. 
Here,  then,  the  delivery  of  the  writ  of  extent  was  the  act  of  the 
party,  as  the  delivery  of  the  declaration  was  the  act  of  the  party 
in  Pugh  V.  Robinson:  this  case  expressly  states  the  delivery  to 
have  been  after  the  sale.  Narrowing,  therefore,  our  decision  to 
the  particular  point,  we  thbk,  that  by  the  sale  the  execution  was 
executed,  and,  there  being  no  fact  stated  from  which  it  appears 
that  the  Jiat  for  the  extent  was  anterior  to  the  sale,  we  cannot  pre*» 
sume  such  fact,  or  suffer  a  fiction  to  operate  against  the  justice  of 
this  case.  One  point  only  remains  to  be  observed  upon,  and  very 
shortly.  Supposing  the  plaintiff  entitled  to  the  mone^,  still,  it  has 
been  argued,  that  this  action  for  money  had  and  received  will  not 
Ue.  And  the  case  of  Thurston  v.  Mills^  16  £.  254,  has  been  re* 
ferred  to ;  but  that  case  was  wholly  different  from  the  present. 
The  money,  therefore,  in  this  case,  is  not  retained  under  any  autho^ 
rity  of  the  court  It  is  unnecessary  to  say  what  the  court  would 
have  done,  if  the  sheriff  had  made  any  special  application,  for  he 
has  made  none ;  on  this,  therefore,  we  give  no  opinion.  But,  in  this 
respect,  it  "resembles  the  case  in  3  Campb.  Dale  v.  Birch  and  An* 
otheTy  34:1  y  in  which  lord  Ellenborough  held  that  after  a  return  to 
a  writ  o(  fieri  facias  the  sheriff  was  liable  to  an  Action  for  money 
had  and  received  without  any  demand  of  payment ;  and  though, 
under  the  facts,  the  action  appeared  to  be  vexatious,  and  lord  Ellen- 
borough  was  of  opinion  the  court  would  have  staid  the  action,  ^et, 
(here  having  been  no  application,  he  held  that  upon  the  sheriff's 
return,  the  money  levied  was  money  had  and  received  to  the 
plaintiff's  use,  and  he  had  a  right  to  bring  an  action  to  recover  it, 
without  any  previous  demand  of  payment.  I  mention  this  case  as 
applying  only  to  the  circumstance  of  no  application  being  made  on 
(he  part  of  the  sheriff  for  the  return.  I  am  aware,  that  was  merely 
the  common  return,  and  not  stating  on  the  face  of  it  any  con- 
flicting claims,  as  the  return  does  here.  But,  on  the  general 
ground,  that,  in  point  of  law,  money  had  and  received  by  any  per- 
son is  money  had  and  received  to  the  use  of  the  party  legally  en- 
titled and  that  the  party  so  entitled  is  the  plaintiff  in  this  action,  (to 
the  extent  of  the  sum  levied  under  hiswnt  of  execution,  executed, 
and  remaining  in  the  hands  of  the  sheriff  at  the  time  of  the  action 
brought,)  we  think  the  plaintiff  is  entitled  to  recover. 

Judgment  for  the  plaintiff. 


LOWE  V.  ROBINS.— p.  381, 

The  court  permitted  the  deiMant  to  Mt  aside,  for  irregulariiy,  a  judgment  oti  a  gefre 
faeiaa,  wliere  the  writ,  bebg  ieeued  more  than  ten  yMra  after  the  original  judgment 
was  drawn  up  out  of  term,  and  issued  on  a  serjeant*!  signature,  instead  of  being 
issued  upon  motion  in  court,  and  where  the  defendant  liad  no  personal  notice  of  the 
proceeding. 

Onslow,  Serjt.,  on  a  former  day  had  obtained  a  rule  nisi  to 
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set  aside,  on  the  ground  of  irregularity,  the  judgment  on  a  scire 
facias  in  this  cause,  and  to  allow  the  defendant  to  plead  to  the 
scire  facias .  The  original  judgment  in  the  cause  was  signed  in 
Trinity  term,  1808,  and  the  irregularity  complained  pf,  was,  that 
the  plaintiff  having  omitted  to  sue  out  a  scire  facias  till  the  be- 
ginning of  this  year  (1819,)  drew  it  up  out  of  term,  and  issued  it 
on  a  Serjeant's  signature,  instead  of  making  a  motion  in  court: 
that  he  had  neither  given  the  defendant  personal  notice  of  the 
proceeding,  nor  taken  care  to  return  two  niMls.  Bagnall  v.  Grayj 
2  W.  Bl.  1140,  was  cited  to  show  that  the  defendant  in  such  a 
case  was  entitled  to  personal  notice. 

Bosanquet^  Serjt.,  showed  cause  against  the  role.  In  this 
court  the  scire  facias  issues  on  a  Serjeant's  signature,  though,  in 
the  King's  Bench,  a  motion  in  court  is  requisite.  But  even  if 
the  practice  be  otherwise,  the  want  of  such  a  motion  cannot  be 
taken  advantage  of  on  this  rule,  which  is  not  a  rule  to  set  aside 
the  scire  facias^  but  merely  the  judgment  on  the  scire  facias^ 
and  to  enable  the  defendant  to  plead.  The  defendant  having 
appeared,  cannot  now  move  to  set  aside  the  writ  of  scire  facias 
itself.  At  all  events,  a  motion  can  only  be  necessary  wh^e  the 
proceedings  are  against  a  new  party,  as  an  executor  or  admi- 
nistrator, and  not  where  the  writ  issues  against  the  defendant 
himself.  With  ^respect  to  the  alleged  irregularity  in  omitting  to 
return  one  of  the  nihihy  or  to  give  the  defendant  personal  notice, 
it  was  never  the  established  practice  to  require  any  affidavit  of 
personal  service  of  notice  till  the  cases  of  Bagnall  v.  Gray^ 
2  W.  Bl.  1140,  and  Coysgarne  v.  Fly,  2  W.  Bl.  995.  It  appears 
from  the  latter  case,  that  the  practice  had  commenced  only  nine 
years  before  that  time.  In  this  respect,  the  practice  of  this 
Court  had  always  differed  from  that  of  the  King's  Bench  (1 
Salk.  599,  anon,\  where  two  nihih  are  required.  And  at  all 
events,  according  to  Dyer,  168,  one  nihil  is  sufficient  where  the 
proceeding  is  against  the  defendant  himself. 

Onslow,  in  support  of  his  rule,  insisted  on  the  authority  of 
Bagnall  v.  Chray,  and  Coysgarne  v.  Fly, 

Our,  adv.  vuU. 

Dallas,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  case  comes  before  the  court  on  a  motion  made  on  behalf 
of  the  defendant,  calling  on  the  plaintiff  to  show  cause  why  the 
judgment  obtained  on  the  writ  of  scire  facias  issued  in  this  cause, 
and  the  subsequent  proceedings,  should  not  be  set  aside.  The 
facts  of  the  case  appear  by  the  affidavits  to  be  these.  In  Trinity 
term  in  the  48th  year  of  the  present  king,  the  plaintiff  obtained  a 
judgment  in  this  court  against  the  defendant  for  105/.  I9s.  and 
costs.  The  plaintiff  took  no  farther  step  in  the  cause  till  after  the 
expiration  of  ten  years  from  the  time  of  signing  the  judgment. 
After  this,  a  few  days  before  Easter  term  last,  the  plaintiff  ob- 
tained the  signature  of  a  Serjeant  at  Law,  to  a  motion-paper,  for 
the  issumgr  a  scire  facias,  calling  on  the  defendant  to  show  cause 
why  execution  should  not  issue  against  him.     This  was  contrary 
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to  the  well-known  practice  of  the  court ;  for  it  is  settled,  that  after 
ten  years  such  a  motion-paper  can  only  be  obtained  in  term- 
time.  By  this  irregular  step  the  writ  of  scire  facias  was  issued 
in  Hilary  vacation,  about  the  7th  of  April  last,  returnable  the  first 
return-day  of  Easter  term  last. 

The  writ  was  directed  to  the  sheriffs  of  London.  The  sheriffs 
returned  nihil  to  this  writ,  although  the  defendant  at  the  time  was 
resident  in  Serjeant's  Inn,  in  London.  It  is  sworn,  and  not  denied, 
that  the  defendant  had  no  notice  from  the  sheriffs,  or  any  one 
in  their  behalf,  of  this  writ ;  and  there  is  no  affidavit  that  he  had 
from  any  one,  personal  notice  of  it,  which,  according  to  the  case 
of  Coysgame  v.  F/y,  is  said  to  be  necessary.  We  think  that 
where  the  defendant  resides  within  the  bailiwick  of  the  sheriff  to 
whom  the  writ  is  directed,  he  ought  to  have  notice  by  summons 
from  the  sheriff,  and  that  in  such  case  a  return  of  nikil,  (that  is, 
that  he  has  nothing  in  his  baiUwick  whereby  he  can  be  summoned,) 
cannot  be  supported.  After  the  return  of  the  writ,  on  the  fifth 
of  May,  the  plaintiff  signed  judgment.  If  the  defendant  had 
moved  to  set  aside  the  scire  facias  as  well  as  the  judgment,  the 
court  must  have  made  the  rule  absolute ;  because  it  is  most  clearly 
settled,  that  after  ten  years  a  motion  to  revive  a  judgment  can 
only  be  made  during  term-time.  We  think,  however,  that  the 
rule  the  plaintiff  has  obtained  must  be  made  absolute  for  setting 
aside  the  judgment.  The  judgment  was  signed  on  the  5th  of 
May :  it  was  urged  at  the  bar,  that  the  irregularity  was  waived 
by  the  defendant's  appearance  to  the  writ  of  scire  facias.  This 
appearance  was  not  entered  till  the  11th  of  May.  The  plaintiff 
will  have  the  benefit  of  this  appearance,  for  it  is  to  the  writ  of 
scire  facias  ^  and  he  will  be  enabled  to  deliver  his  declaration,  and 
proceed  regularly  in  the  cause.  We  think  it  no  waiver  of  the  ob- 
jection to  the  judgment ;  for,  strictly  speaking,  the  scire  facias  is 
the  commencement  of  a  new  suit,  and  the  defendant  did  right  to 
enter  an  appearance  before  he  made  the  motion. 

The  rule  must  be  absolute. 

REGULA  GENERALIS. 

The  Court,  on  a  motion  by  LenB^  Serjt.,  on  a  former  day 
{June  22),  to  enter  np  judgment  on  an  old  warrant  of  attorney, 
on  affidavit,  that  defendant  was  alive  within  nineteen  days  (which 
took  the  time  back  before  the  commencement  of  the  term),  re- 
fused the  rule,  and  made  a  general  rule,  that  the  affidavit  must, 
in  future,  state  the  defendant  to  be  alive  at  a  day  within  the 
term,  on  which  the  motion  should  be  made. 


END  OF  TRIKITT  TERM. 

VOL.  V.  88  3  N 


CASES 

ABGUED  AND  DETERMINED 

or  THC 

COURT  OF  COMMON  PLEAS, 

AND 

OTHER  COUETS, 
nr 
MICHAELMAS  TERM, 

In  the  Sixtieth  Year  of  the  Reign  of  George  HI. 


PROMOTIONS. 

DuRiNa  the  last  Easter  Vacation,  Sir  S.  Shepherd^  Knight, 
His  Majesty's  Attorney-General,  was  appointed  Lord  Chief 
Baron  of  the  Court  of  Exchequer  in  Scotland.     And 

Charles  Warren^  Esq.^  one  of  His  Majesty's  Counsel,  learned 
in  the  law,  was  appointed  Attorney-General  to  His  Royal  High- 
ness the  Prince  of  Waleff,  and  Chief  Justice  of  Chester. 

During  the  last  Trinity  Vacation,  Sir  lUbert  CUffordy  Knight, 
His  Majesty's  Solicitor-General,  waa  appointed  Attorney-General 
to  His  Majesty. 

John  SingUUm  Chpley^  Esq.,  one  of  His  Majesty's  Serjeants, 
learned  in  the  law,  was  appointed  Solicitor-General  to  His 
Majesty,  and  shortly  afterwards  received  the  honour  of  knight- 
hood.    And 

Robert  Matthew  Casberd^  Esq.,  who  had  previously  received 
a  patent  of  precedence,  was  appointed  one  of  His  Majesty's 
Justices  of  the  great  sessions  for  the  counties  of  Wales. 

(698) 
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HEARNE  V.  EDilUNDS.— p.  3o8. 

Where  a  vessel,  being  under  the  conduct  of  a  pUor,  in  going  up  a  harbour  took 
th**  ground  in  the  ordinary  course  of  navigation,  and  afterwards,  being  moored  at  a 
quay,  on  the  ebb  of  the  tide  took  the  ground,  fell  over  on  her  side,  and  was  injured, 
and  her  cargo  damaged:  Held,  that  this  was  not  a  atrapdiog^  for  which  the  insurer 
was  liable 

Assumpsit  on  a  policy  of  insurance,  upon  ship  and  goods,  from 
Newfoundland  to  Waterford  and  Cork,  or  Cork  and  Waterford, 
both  or  either,  including  all  risk  in  craA  to  and  from  the  ressel. 
At  the  trial  before  Dai«las,  C.  J.,  at  the  sittings  at  Guildhall  after 
Trinity  term,  1819,  it  appeared  that  the  captain  took  a  pilot  at 
the  entrance  of  Cork  harbour ;  that  on  the  1st  of  January,  1819, 
in  the  progress  up  the  harbour,  the  vessel  took  ground  from  sbal«- 
lowness  of  water,  and  remained  so  aground  for  eight  hours,  until 
the  tide  enabled  her  to  float :  that  on  the  9d  of  January  she  took 
the  ground  from  the  same  cause,  at  nine  o'clock,  and  remBined 
aground  for  eleven  hours,  until  again  floated  by  the  tide  ;  that  on 
the  3d,- the  pilot  still  remaining  in  command,  the  vessel  was,  un« 
der  his  direction,  moored  during  high-water  at  Pope's  Quay, 
where  she  was  to  discharge  her  cargo  cf  fish,  M^d  on  the  ebb  of  the 
tide  took  the  ground,  made  a  lust,  and  lay  oa  her  broadside  for 
two  whole  tides,  by  which  the  vessel  and  carfi^  were  much  injur- 
ed. The  taking  the  ground  in  making  above  mentioned,  was 
stated  by  a  witness  to  be  no  more  than  is  usual  with  all  vessels  cf 
fhe  same  class,  in  proceeding  up  Cork  river.  The  jury  concurred 
with  his  lordship  m  thinking  that  this  w^  qot  a  stranding,  and 
found  a  verdict  for  the  defendant.  (See  MDougle  v.  Royal  Ex- 
change Assurance^  4  Campb.  5^5,  as  to  the  course  pursued  by  lord 
Ellenborough  on  a  similar  occasion.) 

Vav^han^  Seijt.,  now  moved  to  set  aside  the  verdict,  and  kavi^  a 
new  tnal,  on  the  ground,  th^t  this  was  a  stranding,  and  one  of  the 
perils  provided  against  by  the  policy ;  and  he  cited  CamUhers  v, 
Sh/debothanij  4  M.  &  S.  77,  as  being  in  point. 

Dallas,  C.  J.  I  hffd  no  doubt  at  the  trial,  and  I  have  none  now. 
This  event  happened  i{)  the  ordinary  course  of  navigation,  and,  if 
it  be  held  a  stranding,  every  vessel  which  go?9  up  the  river  at 
Cork  must  cause  a  loss  to  the  insurers. 

Richardson,  J.  l^  Carruthm  v.  Sydehotham,  the  vessel  was 
moored  contrary  to  the  usual  way,  out  of  the  usual  place,  9md 
against  the  express  orders  of  the  captain.  Here  the  vessel  was 
proceeding  in  the  ordinary  way,  and,  if  this  be  held  a  stranding, 
all  insurance  to  the  port  of  Cork  (where  ve9«els  are  obliged  to 
take  the  ground)  must  cease.  Before  the  port  of  Bristol  was  im- 
proved, every  vessel  which  arrived  there  was  obliged  to  take  the 
ground. 

Park,  J.,  concurred  ;  and 

Vaughan  took  nothing  by  his  motion. 

BuRROUGH,  J.,  absent. 
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HARRIS  and  Another,  Assignees  of  BENDALL  v.  WILLIAM 
PETER  LUNELL  and  Others.— p.  390. 

Ilie  defendants,  being  unable  to  procure  payment  for  barley  which  they  had  aold  and 
suspecting  the  vendee  to  be  in  bnd  circumstances,  repurchased  the  barley  by  a  third 
person,  and  in  his  name,  a  short  time  before  the  bankruptcy  of  the  vendee,  who  was 
not  privy  to  the  contrivance  of  the  defendants :  Held,  that  this  was  no  fraud  within 
the  bankrupt  laws. 

Trover  for  barley.  At  the  trial  before  Graham,  B.,  at  the  Bris- 
tol Summer  assizes,  1819,  it  appeared,  that  the  defendants  had 
sold  the  barley  in  question  to  Bendall,  on  the  22d  of  January,  1819, 
at  Is.  3rf.  per  bushel,  to  be  paid  for  by  a  bill,  at  two  months.  Tbe 
defendants  finding  that  Bendall  was  in  bad  circumstances,  and  un* 
able  to  pay,  employed  Yeates,  a  broker,  to  repurchase  the  bariey 
at  any  price.  On  the  11th  of  March,  Yeates  repurchased  it  as 
for  himself,  at  the  price  at  which  it  had  been  sold,  though,  at 
the  time  of  the  repurchasje,  the  market  price  was  only  65.  3(f.  per 
bushel.  Bendall  was  to  pay  for  it  by  a  bill  at  two  months.  One 
of  the  defendants,  on  his  examination  before  the  commis^oners, 
admitted,  that  he  directed  Yeates  to  purchase  it  in  his  own  name, 
without  letting  Bendall  know  it  was  for  exammant,  thoueh  exami- 
nant  and  his  firm  were  the  covert  purchasers.  BendaS,  in  fact, 
gave  Yeates  an  order  to  pay  the  defendants  the  money  due  to  them 
firom  Bendall,  but  was  in  no  respect  privy  to  the  designs  of  the 
defendants.  Bendall  became  bankrupt  on  the  22d  of  March,  1819. 
The  commission  issued  on  the  3d  Apriil  following.  The  jury  found 
a  verdict  for  the  defendant. 

Taddy^  Serjt.,  now  moved  to  set  aside  the  verdict  and  have  a 
new  trial,  on  the  around  that  this  was  a  fraudulent  transaction, 
and  that  the  defendants  had  accomplished  indirectly,  what  the  law 
would  not  have  allowed  them  to  do  directly.  They  could  not, 
by  any  direct  means,  have  become  possessed  of  the  bankrupt's 
property,  without  being  liable  to  the  assignees.  He  urged,  that 
It  was  not  necessary,  that  the  bankrupt  snould  be  a  party  to  the 
transaction,  to  render  it  firaudulent  within  the  bankrupt  laws ;  if, 
without  his  concurrence,  the  affair  had  the  effect  of  working  an 
injustice  to  the  creditors  at  large,  and  cited  Jfohle  v.  Adcms^  7 

Taunt.  59. 

• 

But  the  court  said  they  could  see  no  firaud  at  all  in  the  transao- 
4on ;  and 

Toddy  took  nothing  by  his  motion. 

BuRR0U6H|  J.,  absent. 
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Sir  PHILIP  HALES,  Bart.,  et  al.  v.  FREEMAN.— p.  891. 

A  trnstee  under  a  will,  who  pays  the  legacy  duty  upon  an  annuity  after  the  ei- 
piration  of  four  years  from  the  death  of  the  testator,  may  recover  the  amount 
of  the  duty  from  the  legatee,  notwithstanding  a  previous  assignment  of  the 
annuity  by  such  legatee.    Vide  86  G.  8,  c.  52. 

Assumpsit  on  the  money  counts ;  plea,  general  issue.  At 
the  trial  before  Dallas,  C.  J.,  at  the  Westminster  sittings  after 
Hilary  Term,  1819,  a  verdict  was  found  for  the  plaintiffs  for 
114i.  15«.,  subject  to  the  opinion  of  the  Court  on  the  following 
case. 

Dame  Mary  Linch,  bv  her  last  will  dated  the  31st  January, 
1786,  devised  all  her  real  estates  to  the  plaintiffs  and  Sir  Brooke 
Bridges  and  John  Conant,  both  since  deceased  (upon  trust),  and 
bequeathed  to  the  defendant  Nancy  Freeman  an  annuity  of  lOOZ., 
clear  of  all  deductions  during  her  life,  and  declared,  that  the 
same  should  be  payable  quarterly  on  the  usual  quarter  days,  and 
secured  upon  her  real  estates ;  tne  first  payment  was  directed  to 
be  made  on  the  quarter  day  after  her  decease.  The  testatrix 
died  in  June,  1808.  By  indenture  of  assignment  dated  the  15th 
August,  1809,  the  defendant,  in  consideration  of  400?.  advanced,, 
assigned  to  Mary  Mayo  the  sum  of  68?.  16«.,  part  of  the  said 
annuity,  with  proviso  for  redemption  on  payment  of  the  400?. 
By  an  indenture  of  assignment  of  several  parts,  dated  15th 
April,  1813,  to  which  the  defendant,  Mary  Mayo,  and  Jane 
Peckharnis  were  parties,  the  defendant  and  Mair  Mayo,  in  con- 
sideration of  250?.  paid  to  the  defendant,  and  400?.  paid  to  Mary 
Mayo,  assigned  to  Jane  Peckharnis  the  whole  of  the  said  annuity 
of  100?.,  with  a  covenant  from  the  defendant,  that  the  annuity 
was  free  from  encumbrances.  The  plaintiffs  omitted  to  pay  the 
legacy  duty  of  10?.  per  cent,  per  annumy  until  the  time  herein- 
after mentioned,  and  regularly  paid  the  annuity  to  the  defendant 
in  full,  without  demanding,  receiving,  or  deducting  the  said  duty 
chargeable  thereon,  down  to  the  25th  March,  1813,  and  afterwards 
to  Jane  Peckharnis.  The  plaintiffs,  on  the  24th  May,  1816, 
paid  to  the  Stamp  Office  the  sum  of  57?.  7^.  6<2.,  and  on  the 
28th  August,  1816,  the  further  sum  of  57?.  7«.  6c?.,  making 
together  the  sum  of  114?.  159.,  the  full  amount  of  the  duty. 
The  first  application  to  the  defendant  for  payment  was  made  on 
behalf  of  Mrs.  Peckharnis,  on  the  21st  May,  1817.  The  plain- 
tiffs afterwards,  on  the  9th  January,  1818,  applied  for  payment 
to  the  defendant  on  their  own  behalf. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  entitled  to  recover  ?  If  the  Court  should  be  of 
that  opinion,  then  the  verdict  was  to  stand,  otherwise  a  nonsuit 
was  to  be  entered. 

LeMy  Serjt.,  for  the  plaintiff.  The  rule  concerning  voluntary 
payments  cannot  apply  to  this  case ;  for  here,  by  act  of  parlia- 
ment a  duty  is  imposed  on  a  legacy :  it  is  not  a  case,  where  a 
party  by  voluntary  payment  takes  a  debt  on  himself ;  but,  where 
a  party  necessarily  pays  the  debt,  as  trustee,  and  then  calls  upon 
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the  person,  for  whom  he  has  paid  it,  for  repayment.  This  being 
a  debt  due  from  the  defendant,  it  makes  no  difference  either  in 
law  or  reason,  that  so  long  a  time  has  elapsed  before  this  action 
was  brought ;  nor  is  the  defendant  put  in  any  worse  condition  by 
such  delay.  There  are  two  statutes  which  affect  this  question, 
the  first,  the  86  G.  8,  a  52  [more  particularly  in  its  sixth  sec- 
tion, which  enacts,  that  the  legacy  doty  shall  be  paid  by  the 
person  taking  on  himself  the  execution  of  a  will,  and  if  not  duly 
paid,  that  it  shall  become  the  debt  of  the  person  taking  the  exe- 
cution of  the  will,  and  if  he  shall  pay  the  legacy  without 
deducting  the  duty,  that  it  shall  become  a  debt  to  the  crown 
from  the  legatee :]  and  the  45  G.  3,  c.  28,  which  is  only  material, 
inasmuch  as  it  extends  the  operation  of  the  former.  The  main 
question  turns  on  the  former  statute.  During  the  whole  of  the 
period  before  payment,  the  legatee  and  the  executor  are  both 
debtors  to  the  King.  The  eighth  section  of  the  36  G.  3  indeed 
enacts  that  the  duty  shall  be  paid  by  annual  instalments  of  four 
equal  payments,  the  first  payment  to  be  made  before,  or  Qn 
completing  the  payment  of  the  first  year's  annuity,  and  the  three 
other  payments  before,  or  on  completing  the  respective  payments 
of  the  three  succeeding  years'  annuity,  but  these  provisions  are 
only  directory,  and  in  ease  of  the  executor,  both  parties  being 
debtors  to  the  crown,  and  the  executor  liable  to  exchequer  pro- 
cess. This  was  originally  a  debt  of  the  defendant,  and  remain- 
ing unpaid  up  to  1816,  the  demand  till  that  time  subsisted  in 
full  vigour  against  both.  No  payment  was  made  by  the  executor 
or  legatee,  and  government  remained  unsatisfied.  The  execut(Nr 
is  bound  to  pay  m  the  first  instance;  but  for  whom  7  On  behalf 
of  the  annuitant  who  is  the  party  interested,  and  to  whose  use 
this  money  has  been  paid.  The  executor  stands  in  this  case  in 
the  situation  of  a  surety,  who  is  entitled  to  be  at  any  time  in- 
demnified by  his  principal.  In  order  to  support  the  argument 
that  this  was  a  voluntary  payment,  Denby  v.  Moore^  1  B.  &  A. 
123,  was  cited  at  the  trial.  But  the  decision  in  that  case  pro- 
ceeded mainly  on  the  special  nature  of  the  property  tax  act,  and 
in  prevention  of  any  frauds  on  the  revenue.  Brisbane  v.  DacreSy 
5  Taunt.  143,  was  also  cited ;  but,  there,  the  party  acted  under 
the  notion,  that  there  was  a  legal  demand  on  him,  though  none 
in  fact  existed.  That  case  is  widely  different  from  the  present. 
Here  there  is  no  mistake  of  law  or  fact,  nothing  which  can  let 
in  the  rule  ''  ignorantia  juris  non  exctisat.^^ 

Toddy y  Serjt.,  cantrd.  In  order  to  recover  money  paid  to  the 
use  of  a  party,  it  is  necessary  to  show,  that  it  was  paid  on  ac- 
count of  the  party,  or  bv  ms  authority,  express  or  implied. 
Neither  the  one  nor  the  other  of  these  two  ingredients  exist  in 
the  present  case.  According  to  the  statute,  the  duty  is  to  be 
paid  by  the  executor  by  four  equal  payments  in  four  years,  and 
his  right  to  retain  or  deduct  is  confined  to  those  K)ur  years. 
The  object  of  this  enactment  is  manifestly  to  quicken  the  execu- 
tor's accounts  with  government.  The  statute  does  not  give 
the  four  years  so  much  as  a  boon,  but  rather  enacts  that  the 
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execQtor  shall  not  have  more  than  four  years  to  make  his  pay- 
ment. If  the  deduction  might  be  made  at  any  time  afterwards, 
why  has  the  legislature  specified  four  years  as  the  time  to  be 
allowed?  The  latter  part  of  the  clause  in  this  act  (a)  does 
indeed  make  both  the  executor  and  legatee  debtors  to  the  crown, 
but  it  does  not  create  a  debt  from  one  of  the  parties  to  the  other. 
The  executor  therefore  pays  for  himself,  and  cannot  be  said  to 
make  a  payment  for  another.  Here,  too,  the  annuity  was  as- 
signed, and  the  payment  made  by  the  plaintiff  could  be  no 
benefit  to  the  defencnint  on  this  record.  In  Andrew  v.  Hancochy 
ante,  37,  it  was  held,  that  a  party,  who  had  omitted  to  deduct 
the  tax  within  the  current  year,  eouM  not  deduct  it  afterwards ; 
and  the  nature  of  the  tax  does  no^  prevent  that  decision  from 
applying  to  the  present  case ;  for  the  land  tax,  though  payable 
by  the  tenant,  is  deducted  fr<»n  the  rent,  and  ultimately  falls  on 
the  landlord.  In  the  present  case,  not  only  is  the  payment,  but 
also  the  retainer  to  be  made  within  the  four  years,  which  makes 
strongly  for  the  defendant's  argument.  It  has  been  urged,  that 
the  executor  is  no  other  than  a  surety,  and  is  therefore  entitled 
to  be  at  any  time  indemnified  by  his  principal ;  but  the  liability 
of  a  surety  to  his  principal  was  Considered  an  invasion  at  first 
in  the  courts  of  law,  and  was  only  supported  on  equitable 
grounds.  TausBctint  v.  Martitmant,  2  T.  R.  105,  verba  Bul- 
LER,  J.  The  doctrine  of  principal:  and  surety,  however,  cannot 
apply  here,  for  there  is  no  connexion  between  the  executor  and' 
the  defendant. 

Len9^  in  reply.  The  defendant's  counsel  has  perverted  the 
meaning  of  the  act  of  parliament,  which  never  intended  to  make 
the  executor  ultimately  sufibr,  but  only  gives  directions  as  to  the 
time  of  payment  and  retainer,  in  ease  of  the  legatee.  After  four 
years,  the  power  of  retaining  is  certainly  gone,  but  the  right  to 
recover  back  whatever  is  paid  still  remains ;  and,  though  no  ex- 
press authority  for  making  the  payment  be  given  to  the  defend- 
ant, an  authority  is  clearly  implied,  as  the  defendant  was  bound 
to  pay  the  money,  though  the  executor  might  be  called  on  in  the 
first  instance.  The  right  to  retain  during  the  four  years  is  a 
consequence  of  the  payment.  If  the  payment  be  made,  the 
retainer  cannot  be  otherwise  than  just,  and  the  executor  would 
have  been  entitled  to  it  equally,  if  the  act  had  contained  no 
such  provision.  It  does  not  follow,  that  the  defendant  derived 
no  benefit  from  this  payment,  because  she  had  assigned  the  an- 
nuity. She  had  received  the  whole  originally,  and  was  therefore 
enabled  to  assign  it  to  greater  advantage.  The  executor  cannot 
be  considered  as  any  other  than  surety  for  the  legatee,  for  it 
never  was  intended  that  the  executor  should  suffer  by  the  pay- 
ment. The  decision  on  the  land  tax  act  turns  entirely  en  the 
nature  of  the  duty,  which  is,  in  the  first  instance,  a  tax  en  the 
occupier.  Under  the  present  Act,  both  parties  are  made  debtors, 
but  the  money  is  paid  for  the  legatee. 

(a)  86  Q.  8,  0.  62»  s.  A. 
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Dallas,  C.  J.     This  case  depends  on  the  construction  of 
clauses  in  two  different  statutes,  viz.  the  86  G.  3,  c.  52,  and  the 
45  G.  3,  c.  28.     By  the  former  statute,  which  relates  to  persona* 
property  only,  it  is  directed  (s.  6),  "  that  the  duty  chargeable 
upon  annuities  shall  be  paid  by  the  person  or  persons  having  or 
taking  the  burthen  of  the  execution  of  the  will,  or  other  testa- 
mentary instrument,  or  the  administration  of  the  personal  estate 
of  any  person  deceased,  or  upon  retainer  for  his,  her,  or  their 
own  benefit,  or  for  the  benefit  of  any  other  person  or  persons  of 
any  legacy,  or  any  part  of  any  legacy,  or  of  the  residue  of  any 
personal  estate,  or  any  part  of  such  residue  which  he,  she,  or 
they  shall  be  entitled  so  to  retain,  either  in  his,  her,  or  their  own 
right,  or  in  the  right  or  for  die  benefit  of  any  other  person  or 
persons ;  and  also  upon  delivery,  payment,  or  other  satisfaction 
or  discharge  whatsoever,  of  any  legacy  or  any  part  of  any  legacy, 
or  of  the  residue  of  any  personal  estate,  or  any  part  of  such 
residue,  to  which  any  other  person  or  persons  shall  be  entitled ; 
and  in  case  any  person  or  persons  having  or  taking  the  burthen 
of  such  execution  or  administration  as  aforesaid,  shall  retain  for 
his,  her,  or  their  own  benefit,  or  for  the  benefit  of  any  other  per- 
son or  persons,  any  legacy  or  any  part  of  any  legacy,  or  the 
residue  of  any  personal  estate,  or  any  part  of  such  resiaue  which 
such  person  or  persons  shall  be  entitled  so  to  retain  either  in 
his,  her,  or  their  own  right,  or  in  the  right  or  for  the  benefit  of 
any  other  person  or  persons,  and  upon  which  any  duty  shall  be 
chargeable  by  virtue  of  this  act,  jiot  having  first  paid  such  duty, 
or  shall  deliver,  pay,  or  otherwise  howsoever  satisfy  or  discharge 
any  legacy  or  any  part  of  any  legacy,  or  the  residue  of  any  per- 
sonal estate,  or  any  part  thereof,  to  which  any  other  person  or 
persons  shall  be  entitled,  and  upon  which  any  duty  shall  be 
chargeable  by  virtue  of  this  act,  having  received  or  deducted  the 
duty  so  chargeable,  then,  and  in  every  of  such  cases,  the  duty, 
which  shall  be  due  and  payable  upon  everi^  such  legacy  and  part 
of  legacy,  and  residue  and  part  of  residue  respectively,  and 
which  shall  not  have  been  duly  paid  and  satisfied  to  His  Majesty, 
his  heirs  and  successors,  according  to  the  provisions  of  this  act, 
shall  be  a  debt  of  such  person  or  persons  having  or  taking  the 
burthen  of  such  execution  or  administration  as  aforesaid,  to  His 
Majesty,  his  heirs  and  successors,  and  in  case  any  sueh  person 
or  persons  so  having  or  taking  the  burthen  of  such  execution  or 
administration  as  c^oresaidj  shall  deliver^  pay,  or  otherwise  how- 
soever satisfy  or  discharge  any  such  legacy  or  residue,  or  any 
part  of  any  such  legacy  or  residue,  to  or  for  the  benefit  of  any 
person  or  persons  entitled  thereto,  without  having  received  or  de- 
ducted the  duty  chargeable  thereon  {such  duty  not  having  been 
first  duly  paid  to  His  Majesty,  his  heirs  or  successors,  according 
to  the  provisions  herein  contained),  then  and  in  every  stu^h  case 
such  duty  shall  be  a  debt  to  Mis  Majesty,  his  heirs  and  succes- 
sors, both  of  the  person  or  persons  who  shall  make  such  delivery, 
payment,  satisfaction,  or  discharge,  and  of  the  person  or  persons 
to  whom  the  same  shall  be  made.''     The  legacy  in  question  is  an 
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annuity  charged  on  a  real  estate,  and  the  45th  of  the  King  put? 
that  on  the  same  footing  as  personal  property.  The  8th  section 
of  the  first  act  directs,  "  That  the  value  of  any  legacy  given  by 
way  of  annuity,  whether  payable  annually  or  otherwise  for  any 
life  or  lives,  or  for  years  determinable  on  any  life  or  lives,  or  for 
years  or  other  period  of  time,  shall  be  calculated,  and  the  duty 
chargeable  thereon  shall  be  charged  according  to  the  tables  in 
the  schedule  hereunto  annexed ;  and  the  duty  chargeable  on  such 
annuity  shall  be  paid  by  four  equal  payments,  the  first  of  which 
payments  of  duty  shall  be  made  before  or  on  completing  the  first 
year's  annuity,  and  the  three  others  of  such  payments  of  duty 
shall  be  made  in  like  manner  successively,  before  or  on  completing 
the  respective  payments  of  the  three  succeeding  years'  annuity 
respectively."  In  this  case  the  payment  is  made  after  four 
years,  the  executor  not  having  deducted  the  duty  within  that 
time,  and  the  action  is  brought  on  the  clause  of  the  statute,  which 
enacts,  that  if  the  duty  be  not  deducted,  it  shall  be  the  debt  both 
of  the  executor  and  the  legatee.  With  respect  to  the  latter  party, 
he  remains  unquestionably  liable,  notwithstanding  the  power  of 
the  executor  to  deduct,  if  the  executor,  having  omitted  to  deduct, 
incur  a  debt  to  the  crown ;  if  he  pay  that  debt  out  of  his  own 
fund,  the  amount  of  the  duty  becomes  a  debt  from  the  legatee  to 
the  executor.  It  is  ureed  that  all  the  instalments  ought  to  be 
paid  in  four  years,  but  the  statute  goes  on,  and  anticipating  the 
case  of  an  omission  of  payment  by  the  executor,  make&  the  legatee 
also  a  debtor :  that  puts  by  all  the  argument  as  to  the  four  years. 
There  is  no  necessity  to  travel  back  to  former  decisions,  because 
I  go  on  this  statute  alone.  This  does  not  resemble  the  case  of 
a  voluntary  payment,  or  a  payment  made  in  ignorance  of  fact 
or  law.  So  far  from  being  a  voluntary  payment,  it  is  clearly 
compulsory  on  the  clause  of  the  statute  holding  both  executor 
and  legatee  liable  at  any  time.  Both  parties,  therefore,  being 
liable  in  this  case,  the  payment  made  by  the  plaintiff  was  in 
substance  a  payment  for  the  legatee,  and  the  plaintiff  is  entitled 
to  recover. 

Park,  J.  At  first  sight  it  seems  a  hardship  on  the  legatee, 
that,  after  some  time  had  elapsed,  and  after  an  assignment  of 
the  annuity,  she  should  be  called  on  to  pay  the  duty ;  but  it 
would  be  much  harder  if  the  executor,  who  has  no  interest  what- 
ever in  the  annuity,  should  pay  the  duty  out  of  his  own  pocket. 
It  is  not  necessary  to  resort  to  former  decisions,  because  the 
statute,  on  which  the  present  case  turns,  is  so  different  from  the 
statutes,  on  which  those  decisions  are  grounded,  that  no  com- 
parison can  arise  between  them.  In  the  decisions  on  the  pro- 
perty tax,  paving,  and  land  tax  acts,  the  Court  went  on  the 
words  of  the  statute,  which  make  the  occupier  liable.  The  exe- 
outor,  here,  is  only  made  liable  for  the  benefit  of  government, 
and  not  on  his  own  account.  He  has  not  paid  the  money  volun- 
tarily, as  in  Brisbane  v.  DacreSj  and  Bilbie  v.  Lumly^  but  upon 
compulsion.  He  pays,  not  on  his  own  account,  but  on  that  of 
the  legatee.  The  executor  is  no  more  than  surety  for  the 
VOL.  V.  89 
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legatee,  and  his  case  falls  within  the  principles  applied  to  the 
case  of  sureties. 

BuRROUGH,  J.  This  case  turns  entirely  on  the  clause  of  the 
act  of  parliament.  The  party  who  receives  the  benefit  of  the 
legacy  certainly  ought  to  bear  the  charge  of  the  duty ;  and  the 
annuitant,  here,  not  only  had  the  whole  benefit  of  her  legacy, 
but  received  more  than  she  was  entitled  to,  the  duty  not  having 
been  deducted.  It  has  been  urged  that  this  was  a  voluntary 
payment ;  but  a  payment  cannot  be  called  voluntary,  where,  if 
the  party  omit  to  make  it,  he  may  be  compelled  to  do  so,  and, 
here,  the  plaintifi*  might  have  been  compelled  to  pay;  now, 
where  a  party  may  be  compelled  to  make  a  payment,  he  is 
always  entitled  to  make  it  without  compulsion.  Here  the  plain- 
tifi"  is  made  liable  as  a  trustee,  who  applies  all  the  money  arising 
under  the  will,  for  the  benefit  of  others.  If  the  plaintiff  had 
been  sued  by  the  crown,  and  had  paid  this  money,  can  there  be 
a  doubt  that  it  would  have  been  a  payment  made  for  the  legatee? 
The  executor  is  not  to  bear  the  burthen,  but  the  legatee.  The 
case  on  the  land  tax  act  does  not  apply ;  that  is  a  tax  falling 
completely  on  the  tenant  of  the  land,  and  he  must  pay  on 
account  of  his  own  possession.  It  is  so  much  a  tax  on  the  tenant, 
that,  except  for  the  purpose  of  enabling  the  landlord  to  vote  at 
elections,  the  landlord's  name  would  not  be  on  the  rate. 

Richardson,  J.  This  case  is  distinguishable  from  Benhy  v. 
Moore^  and  Andrew  v.  Hancock^  by  reason  of  the  clause  in  the 
sixth  section  of  the  act.  In  Denby  v.  Moorcj  the  tenant  had 
paid  an  excess  of  rent  voluntarily,  so  in  Andrew  v.  Hancock; 
and  nothing  in  either  case  remained  due  from  the  tenant  to  the 
crown.  But  in  the  present  instance  the  duty  remains  a  debt  as 
well  in  the  legatee  as  the  executor.  It  is  urged,  that  the  execu- 
tor cannot  recover  from  the  legatee,  because  the  duty  is  the  debt 
of  both  of  them ;  but  the  contrary  seems  to  result  from  the  act : 
the  executor  stands  in  the  situation  of  a  surety,  and  his  princi- 
pal becomes  liable  to  him  for  whatever  he  has  paid.  In  this 
case,  therefore,  there  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff  accordingly. 


LEVIN  and  Others  v.  WEATHERALL  and  Others.— p.  401. 

A  tettlement  intde  on  the  marriage  of  H.  W.  with  A.  D^  (after  gvnag  the  hntband 
and  wife  respectively  estates  for  life,  witJi  a  power  of  appointing  by  deed  or  will 
jointly,  during  the  coverture,  and  in  default  of  such  appointment,  separately*  after 
the  death  of  either,}  contained  the  following  liraitRiion  in  default  of  any  such  appoint, 
ment — »»To  the  use  of  all  and  every  the  child  and  children  of  the  marriage,  hoih 
sons  and  daughters  equally,  part  and  share  alike,  if  more  than  one,  as  renaois  it\ 
common  and  not  as  joint  tenants,  and  of  the  lieirs  of  the  body  and  bodies  of  all  and 
every  such  child  and  children  lawfully  issuing;  and  in  case  there  shall  be  note 
children  than  one  of  the  said  intended  marriage,  and  any  such  child  or  children  sfaatf 
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happen  to  die  under  tiie  age  of  ttl  years,  without  issue  of  his  or  their  body  or  bodies 
lawfully  issuing,  then,  so  often  and  u  to  the  part  and  share,  parts  and  sbiires  of  all 
«nd  every  such  child  and  children,  to  the  use  of  the  surviving  children,  part  and  share 
alike,  if  more  than  one,  as  tenants  in  common  and  not  as  joint  tenanu,  and  to  the 
heirs  of  the  body  of  every  such  chiM  and  children,  until  every  such  chiM  and  chik 
dren  should  be  dead;  and  in  case  there  should  be  but  one  child  only  of  the 
Butrriage.  or  one  only  surviving  chiM,  then  to  the  use  of  such  surviving  child 
in  tail,  and  for  default  of  issue  of  the  marriage,  and  in  can  there  should  be  issue 
who  should  all  die  without  issue  under  the  age  of  21  years,  then  to  the  heirs  and  afr. 
eigne  of  the  survivor  of  H.  W.  and  A  D.  in  fee/*  The  marriage  between  H.  W.  and 
A.  D.  having  taken  place,  H.  W.  died  intestate,  leaving  his  widow  and  two  chil- 
dren, Joseph  and  Ann.  The  widow  made  her  will  devising  the  property  over,  only 
in  case  of  the  death  of  both  children  without  issue,  before  21,  and  died  leaving  the 
two  children,  Joseph  and  Ann,  wbo  both  attained  the  age  of  21  years.  Ann  mar 
lied  T.  WeatheralL,  Joseph  died  shortly  after,  having  made  his  will,  by  which  he  gave 
all  his  neal  estates  in  the  county  of  K.  or  elsewhere,  to  his  sister  Ann,  the  wife  of  T. 
i^eatherall,  in  fee:  Held,  that  Aan,  who  was  already  tenant  in  tail  of  one  moiety  of 
lie  lands  comprised  in  the  marriage  settleaMnt,  became,  as  the  heir  at  law  of  J.  W. 
«nant  hi  fee  of  the  other  moiety. 


This  cause  came  on  for  hearing  before  the  master  of  the  Rolls 
1  w  5th  March,  1819,  when  his  honour  directed  that  the  opinion 
<>•  flie  judges  of  this  court  should  be  taken  on  the  following  case  : 
— By  indentures  (tripartite)  of  lease  and  release,  dated  the  8th 
a»^i  9th  December,  1731,  being  the  settlement  made  upon  the 
iPHniage  of  Henry  Woodgate  and  Ann  Downing,  for  the  conside- 
r?tion  therein  mentioned,  H.  W.  conveyed  certain  premises  situate 
at  »Jlcombc,  in  the  county  of  Kent,  to  two  trustees  in  fee,  to  hold 
th»  same  to  the  use  of  the  intended  husband,  his  heirs  and  assigns, 
til!  the  marriage,  then  to  the  use  of  the  intended  husband  and 
wiifSj  and  their  assigns,  for  their  respective  lives,  sans  waste,  and 
aftei  the  death  of  the  survivor  of  them,  then  to  the  use  of  such 
chil'ji  and  children  of  the  intended  marriage,  in  such  shares  as 
husWnd  and  wife,  during  their  joint  lives  bv  any  deed  or;writing 
prop^srly  executed  and  attested,  or  in  default  thereof,  as  the  sur- 
vivof  of  them  by  deed  or  will  properly  executed  and  attested 
shomd  limit  or  appoint,  and  for  default  thereof  and  subject  there- 
to, **  to  the  use  of  all  and  every  the  child  and  children  of  the  said 
intf^D'^ed  marriage,  both  sons  and  daughters,  equally,  part  and 
share  alike,  if  more  than  one,  as  tenants  in  common  and  not  as 
joint  tenants,  and  of  the  heirs  of  the  body  and  bodies  of  all  and 
everr  such  child  and  children  lawfully  issuing:  and  in  case  there 
shalf  oe  more  children  than  one  of  the  said  intended  marriage,  and 
any  p*ich  child  or  children  shall  happen  to  die  under  the  age  of 
twemy-one  years,  without  issue  of  his  or  their  body  or  bodies 
lawtr  ily  issuing,  then  and  so  often,  and  as  to  the  part  and  share, 
parts  and  shares  of  all  and  every  such  child  and  children  so  dying ; 
to  th*-  use  of  the  survivors  of  such  children  equally  part  and  share 
alike,  if  more  than  one,  as  tenants  in  common  and  not  as  joint 
tcna»  s,  and  to  the  heirs  of  the  body  and  bodies  of  all  and  every 
such  -ihild  and  children  lawfully  issuing,  until  every  ?uch  child 
and  t-ihildren  shall  be  dead  without  lawful  issue  of  their  each 
and  t  fery  of  their  bodies  lawfully  issuing;  and  in  case  there  shall 
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be  but  one  child  only  of  the  said  intended  marriage,  or  one  only 
surviving  child  thereof,  then  to  the  use  of  such  only,  or  only  sur- 
viving child,  of  the  said  intended  marriage,  be  the  same  a  son  or 
a  daughter,  and  of  the  heirs  of  the  body  of  such  only,  or  only 
surviving  child ;  and  for  default  of  such  issue,  or  in  case  there 
should  be  issue  of  (he  said  intended  marriage,  who  should  all  die 
without  issue  of  his  or  their  body  or  bodies  lawfully  issuing,  un 
der  the  said  age  of  one  and  twenty  years,  then  to  the  use  of  the 
heirs  and  assigns  of  the  survivor  of  the  said  H.  W.  and  A.  D.  for 
ever."     ShorUy  after  the  date  and  execution  of  the  said  inden- 
tures of  lease  and  release,  H.  W.  intermarried  with  A.  D.     H.  W. 
died  in  the  year  1740,  intestate,  leaving  A.  W.  his  widow.    H.  W. 
had  issue  by  A.  W.  two  children  ;  viz.  Joseph  and  Ann.     A.  W. 
the  elder,  aJler  the  death  of  H.  W.  made  and  published  her  will 
in  writing,  dated  the  14th  February,  1741,  duly  executed  and  at- 
tested in  the  manner  required  by  law  for  devising  freehold  es- 
tates, and  thereby,  (provided  her  said  children  should  respectively 
die  before  their  ages  of  twenty-one  years  without  issue  lawfully 
begotten,)  did  give,  devise,  and  bequeath,  all  the  afore-mentioned 
messuages,  lands,  tenements,  and  premises,  to  her  mother,  Mar- 
tha Downing,  for  life  ;  and,  from  and  after  the  decease  of  Mar- 
tha Downing,  to  John  Cooper,  in  fee.     A.  W.  the  elder,  died,  in 
the  year  1742,  leaving  her  two  children,  Joseph  and  Ann,  her 
surviving,  having  made  no  other  appointment  or  disposition  of  the 
estate  at  Ulcombe  than  by  her  said  will.     Joseph  and  Ann  both  at- 
tained the  age  of  twenty-one  years.     Ann,  in  December,  1754,  in- 
termarried with  Thomas  Weatherall.     Joseph  made  and  published 
his  will  in  writing,  duly  executed  and  attested,  so  as  to  pass  free- 
hold estates,  dated  5th  November,  1756,  and  after  charging  them 
with  debts  and  legacies,  gave  all  his  real  estates  in  the  county  of 
Kent,  or  elsewhere,  within  the  kingdom  of  Great  Britain,  to  his 
sister  Ann  Weatherall,  the  wife  of  the  said  Thomas  Weatherall, 
her  heirs  and  assigns  for  ever.     Joseph  died  shortly  after  the  date 
of  his  will,  without  having  revoked  or  altered  the  same,  and  with- 
out issue,  leaving  Ann  Weatherall,  his  sister  and  heiress  at  law. 
The  estate  at  Ulcombe  is  subject  to  the  custom  of  gavelkind.     The 
question  for  the  bpinion  of  the  Court  was,  "  Whether,  upon  the 
death  of  Joseph  Woodgate,  Ann  Weatherall  became  tenant  in  tail 
in  possession  of  the  messuages  and  hereditaments  at  Ulcombe,  in 
the  county  of  Kent,  comprised  in  the  indentures  of  lease  and  re- 
lease of  the  8th  and  9th  December,  1731,  or  what  other  estate  she 
had  therein,  or  in  any,  and  what  part  thereof?" 

LenSy  Serjt.,  for  the  plaintiff.  The  terms  of  the  settlement 
have  created  cross  remainders;  and  this  appears  not  merely 
from  the  intent,  but  also  by  the  express  words ;  for  the  plaintiff 
admits  the  necessity  of  express  words  to  carry  such  limitations 
into  effect.  The  words,  "  and  in  case  there  shall  be  more  children 
than  one  of  the  said  intended  marriage,  and  any  such  child  or 
children  shall  happen  to  die  under  the  age  of  twenty- one  years 
without  issue  of  his  or  their  body  or  bodies,  &c.,"  coupled  with 
:he  words,  ^' until  every  such  child  and  children  shall  be  dead 
without  lawful  issue/'  sufficiently  show  the  intention  that  tibe 
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estate  should  go  over.  It  will  be  contended,  that  the  provision, 
in  case  any  child  should  die  under  the  age  of  twentj-one  years, 
distinguishes  this  from  ordinary  cases.  Indeed,  if  these  words 
had  not  been  inserted,  the  present  case  would  have  fallen  at  once 
within  the  authority  of  Doe  dem.  Watts  v.  Wainewrighty  5  T. 
R.  427.  (The  argument  there  was,  that  the  instrument  under 
consideration  beins  a  deed,  there  could  be  no  question  of  impli- 
cation ;  when  Lord  Kenton  said,  that  the  deed  contained  express 
limitations,  by  way  of  cross  remainders,  in  terms  sufficiently  de- 
noting, that  it  was  the  intention  of  the  parties  to  the  deed,  that 
there  should  be  cross  remainders  as  to  some  of  the  children.) 
But  the  terms  used  in  the  present  case,  though  varying  a  little 
from  those  used  in  Doe  v.  Wainewrighty  sufficiently  denote  the 
intention  of  the  parties  to  create  cross  remainders.  Meyrick  v. 
Whishawy  2  B.  &;  A.  810,  certainly  stands  in  the  way  of  the 
plaintiff,  and  bears  a  strong  resemblance  to  the  present  case ; 
but  there  is  this  distinction,  viz.,  that  in  Meyrick  v.  Wliishaw 
the  words,  "  Until  every  such  child  and  children  shall  be  dead 
without  lawful  issue  of  their  and  every  of  their  bodies  lawfully 
issuing,"  are  not  to  be  found ;  and  these  words  evidently  show 
that  the  estate  was  to  go  over.  It  is,  also,  to  be  observed,  that 
when  the  provision  is  made  in  favour  of  one  child  only,  the  age 
of  one-and-twenty  years  is  not  mentioned. 

Blo8setty  Serjt.,  contra.  The  case  of  Meyrick  v.  Whishaw  is 
decisive  of  the  present  question ;  but  in  the  absence  of  that  case, 
the  defendant  would  be  supported  by  Doe  v.  Wainewright  and 
other  authorities.  There  is  nothing  in  this  case  to  show  an  in- 
tention that  cross  remainders  should  arise,  where  either  of  the 
children  died  after  twenty-one :  indeed  the  contrary  may  be  in- 
ferred from  the  circumstance,  that  the  party  knew  how  to  create 
such  a  Remainder  where  he  wished  it,  and  has  done  so  to  meet 
the  case  of  children  dying  under  twenty-one,  and  to  meet  that 
case  alone.  This  property,  too,  was  gavelkind ;  therefore  the 
limitation  over  to  the  survivor  of  husband  and  wife  in  the  event 
of  the  death  of  the  children  under  twenty-one  years  not  having 
taken  effect,  the  remainder  in  fee  resulted  to  the  settler,  Henry 
Woodgate,  and  descended  to  Ann  Weatherall  and  Joseph  Wood- 
gate  :  Joseph  Woodgate  having  devised  to  Ann  Weatherall  in 
fee,  she  has  now  the  fee  in  the  whole :  as  to  her  own  moiety,  in 
remainder  after  her  estate  tail;  as  to  the  other  moiety,  in  pos- 
session. It  is  questionable  whether  the  expressions  here  used, 
except  as  to  children  dying  under  twenty-one,  would  imply  cross 
remainders,  even  if  it  were  the  case  of  a  will.  That  point,  how- 
ever, does  not  arise,  for  it  is  admitted  by  the  counsel  for  the 
plaintiff,  that  there  must  be  express  words  of  limitation,  to  con- 
stitute a  cross  remainder :  indeed  it  is  clear,  from  the  cases  of 
Doe  V.  Dorvelly  5  T.  R.  521,  and  Doe  dem.  Foquett  v.  Woraley^ 
1  East,  428,  that  such  a  remainder  cannot  be  implied  in  a  deed. 
The  case  of  Doe  v.  Wainetpright  is  rather  with  the  defendant 
than  with  the  plaintiff:  the  great  contest  in  that  case  was  con- 
cerning the  meaning  of  the  word  surviving,  which  was  considered 
to  have  caused  the  chief  difficulty  in  the  case.    Serjeant  Wil- 
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liamSy  in  his  note  to  Cook  y.  Oerrard,  l»t  Williams's  Saunders, 
185,  note  6,  says,  cross  remainders  may  be  created  by  deed; 
but  then  it  must  be  by  express  words.  He  then  states  the  usual 
form,  which,  he  says^  it  is  not  necessary*  though  certainly  pru- 
dent, to  use ;  and  then  he  quotes  the  yery  wor&  of  the  deed  in 
Doe  y.  Wainewright^i  and  cites  that  ease  as  an  authority,  that  a 
deed  so  worded  contained  express  limitations  by  way  of  cross 
remainders,  which,  though  not  in  the  formal  language  used  by 
conveyancers,  were  yet  in  terms  su£Sciently  denoting,  that  it 
was  the  intention  of  the  parties  in  the  deed  that  there  should  be 
cross  remainders.  But  the  words  used  in  the  present  case,  ex- 
cept as  to  children  dying  under  age,  do  not  express  limitations 
by  way  of  cross  remainder,  and  are  far  from  being  sufficient  to 
denote  an  intention  to  create  them.  If  the  present  case  were 
re%  integray  and  the  case  of  Meyriek  y.  Whimaw  had  not  been 
decided,  the  judgment  would  be  for  the  defendant. 

Len»  in  reply.  There  is  no  difference  in  effect,  whether  the 
c^uestion  arises  on  a  deed,  or  a  will.  There  must  indeed  be  ex- 
press words  of  limitation  in  a  deed,  because  from  them  alone  the 
framer's  intent  is  implied :  there  need  not  be  words  of  limitation 
in  a  will,  for  the  party  is  in  that  ease  considered  inop%  eoneilii, 
and  his  intent  is  implied  without  them.  But  here  are  the  words 
of  limitation  ^' heirs  of  their  bodies,"  and  it  makes  no  difference 
that  this  is  a  case  of  gavelkind  property.  The  term  ^^  surviving" 
was  not  held  to  afford  any  conclusive  objection  against  the  cross 
remainder  in  Doe  v.  WainewrighU  The  words  here,  are,  ^^  and 
in  case  any  such  child  or  children  shall  happen  to  die  under  the 
age  of  one-and-twenty  years  without  issue  of  his  or  their  body 
or  bodies  lawfully  issuing,  then  and  so  often  and  as  to  the  part 
and  share,  parts  and  shares  of  all  anQ  every  such  child  and 
children  so  dying,  to  the  use  of  the  survivors  of  such  <^hildreD 
equally  part  and  share  alike  if  more  than  one."  So  that  the 
provision  is,  in  effect,  the  same  as  in  Doe  v.  WaiiiewrighL  The 
words,  ^^  until,"  &c.,  coupled  with  the  others,  render  that  perfect, 
which  would  otherwise  be  incomplete.  Intent  will,  in  general, 
be  implied  as  well  in  a  deed  as  in  a  will,  except  as  to  limitations, 
which  must  be  expressed  as  they  are  here,  by  apt  words ;  and 
Meyriek  v.  Whishaw  goes  entirely  beside  this  doctrine. 

Our.  adv.  vtdL 
The  following  certificate  was  afterwards  sent : — 
^^  This  case  has  been  argued  before  us  by  counsel ;  we  have 
considered  it,  and  are  of  opinion,  that,  upon  the  death  of  Joseph 
Woodgate>  Ann  Weatherall,  who  was  already  tenant  in  tail  in 
possession  of  one  moiety  of  the  messuages  and  hereditaments  at 
Uloombe,  in  the  county  of  Kent,  comprised  in  the  indenture  of 
lease  and  release  of  the  8th  and  9th  of  December,  1731,  became 
as  the  heir  at  law  of  Joseph  Woodgate,  tenant  in  fee  of  the  re- 
version of  that  moiety,  and  tenant  in  fee  in  possessbn  of  the 
other  moiety.  B.  Dallas. 

J.  A.  Park. 

J.  BUBROUQH. 

November  2Qth,  1819/'  J.  RighardsoS* 
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BERNEY  V.  DAVISON.— p.  408. 

Where  a  trader,  one  of  two  partners,  conveyed  to  trustees,  not  his  creditors, 
all  his  freehold,  leasehold,  and  copyhold,  but  not  his  personal  property  (which 
formed  but  a  small  part  of  the  whole),  in  trust  by  sale,  mortgage,  or  other 
disposition  thereof,  to  raise  money  whereby  the  trader  might  be  enabled  to 
facilitate  a  settlement  with  his  creditors  (the  pecuniary  assets  of  the  firm 
not  being  sufficient  to  cover  the  pecuniary  engagements  of  the  firm),  and  also 
gave  to  other  persons,  not  creditors,  a  power  of  attorney  enabling  them  in  the 
fullest  manner  to  act  for  him  in  this  settlement,  and  afterwards  prepared  a 
deed  for  the  purpose  of  conveying  all  his  above-mentioned  landed  property  to 
two  other  trustees,  with  a  view  to  raise  170,000^.  in  negotiable  bills,  and  to 
indemnify  the  drawers  of  those  bills,  but  nothing  was  ever  done  under  this 
latter  deed:  Held,  that  these  circumstances  did  not  constitute  an  act  of 
bankruptcy. 

His  Honour  the  Master  of  the  rolls,  by  interlocutory  decree  m 
this  cause  dated  th^  21st  of  September,  1819,  ordered  a  case, 
which  was  in  substance  as  follows,  to  be  submitted  to  the 
opinion  of  the  Judges  of  this  Court,  For  some  years  previously 
to  and  in  the  month  of  February,  1819,  Edmund  Boehm  and  John 
Tayler  were  merchants  and  East  India  agents,  trading  in  co- 
partnership in  the  city  of  London,  under  the  firm  of  Edmund 
Boehm  and  John  Tayler :  Tayler  was  the  acting  partner ;  Boehm 
had  not  interfered  in  the  active  conduct  of  the  business  of  the 
partnership  for  twenty  years  prior  to  the  dissolution  thereof  here- 
inafter mentioned,  at  which  time  he  was  about  80  years  of  age. 
On  the  15th  of  February,  1819,  the  partnership  was  by  mutual 
consent  dissolved,  by  a  memorandum  subscribed  by  Boehm  and 
Tayler,  and  containing  a  notice  that  the  accounts  of  the  partner- 
ship would  be  adjusted  and  liquidated  by  Boehm  at  New  Broad 
Street :  the  trading  was  afterwards  discontinued ;  but,  at  the  time 
of  the  dissolution,  the  partnership  was  indebted  to  different  per- 
sons upon  negotiable  securities  and  otherwise,  and  Boehm  was 
separately  indebted  to  different  persons,  but  was  separately  seised 
and  possessed  of,  and  entitled  to  divers  freehold,  copyhold,  and 
leasehold  estates  in  England.  By  indentures  of  lease  and  re- 
lease and  assignment,  dated  respectively  the  13th  and  15th  of 
February  (executed  after  the  dissolution  of  the  partnership),  and 
made  between  JBoehm  of  the  one  part,  and  Thornton  and  Berney 
of  the  other  part  (reciting,  that  Boehm  was  desirous  of  convert- 
ing all  his  freehola,  leasenold,  and  copyhold  estates  into  money ; 
and,  as  it  would  be  convenient  to  him  to  raise  money  at  an  early 
period,  and  Thornton  and  Berney  were  willing  to  assist  him  in 
that  object  on  being  indemnified  firom  all  losses  by  reason  of  af- 
fording such  assistance,  that  Boehm  had,  for  those  purposes,  de- 
termined to  convey  the  said  property  to  Thornton  and  Berney 
upon  the  trust  thereinafter  expressed) :  it  was  witnessed  that,  for 
the  purpose  of  carrying  such  desire  into  effect,  the  said  Boehm 
did  convey  to  Thornton  and  Berney  and  their  heirs,  executors, 
administrators,  and  assigns,  respectively^)  divers  freehold  and 
leasehold  hereditaments,  lands,  and  premises,  being  all  his  free- 
hold and  leasehold  estates  in  England,  with  the  appurtenances ; 
and  did  covenant  to  surrender  oivers  copyhold  hereditaments. 
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being  all  his  copyhold  hereditaments,  to  the  use  of  Thornton  and 
Berney,  their  heirs  and  assigns,  "  upon  trust,  that  the  trustees, 
their  heirs,  executors,  administrators,  and  assigns,  should  forth- 
with, and  at  such  time  or  times  as  they  in  theii:  discretion  might 
think  fit,  absolutely  sell  and  dispose  of  the  same,  either  together, 
or  in  lots,  and  either  by  public  auction  or  private  contract,  to  any 
person  or  persons  who  should  be  willing  to  become  the  purchaser 
or  purchasers  thereof,  or  of  any  part  thereof  respectively,  and 
for  the  best  price  or  prices  that  could  be  reasonably  had  or  got- 
ten for  the  same  ;  and,  in  the  mean  time,  and  until  such  sale,  should 
raise  (by  way  of  mortgage  of  all  or  any  part  of  the  same,  for  all 
or  any  part  of  the  estates  and  interests  thereby  granted,  or  agreed 
to  be  granted  or  surrendered  therein  respectively)  any  sum  or 
sums  of  money,  which  the  trustees  for  the  time  being  might  think 
expedient  to  raise,  or  which  Boehm,  in  his  lifetime,  or,  after  his 
death,  his  executors  or  administrators,  might  require  to  be  raised 
by  means  of  one  or  more  mortgage  or  mortgages ;  and  should, 
for  the  purpose  of  effecting  such  sales,  mortgages,  or  dispositions 
as  aforesaid,  and  either  in  the  lifetime,  or  after  the  death  of  Boehm, 
enter  into,  make,  and  execute  all  such  contracts,  agreements,  acts, 
deeds,  conveyances,  assignments,  surrenders,  and  assurances,  in 
the  law,  as  the  trustees  S)r  the  time  being  should  thing  proper." 
And  it  was  agreed  and  declared  by  and  between  the  said  parties 
^'  that  all  such  contracts,  agreements,  acts,  deeds,  conveyances, 
assignments,  surrenders,  mortgages,  and  sales  as  should  or  might 
be  entered  into,  made,  and  executed,  by  the  trustees  for  the 
time  being,  should  or  might  be  entered  into,  made,  and  executed, 
either  with  or  without  the  concurrence  of  Boehm,  his  heirs,  exe- . 
cutors,  administrators,  or  assigns,  as  the  trustees  for  the  time  being 
should  think  proper ;  and  should,  whether  Boehm,  his  heirs,,  exe* 
cutors,  administrators,  or  assigns,  should  or  should  not  join  there- 
in or  assent  thereto,  be  to  all  intents,  effects,  constructions,  and 
purposes  whatsoever,  valid  and  effectual,  and  bind  Boehm,  his 
heirs,  executors,  administrators,  and  assigns,  and  all  persons 
claiming,  or  to  claim,  by,  from,  through,  under,  or  in  trust  for 
him,  them,  or  any  of  them.  The  receipt  of  the  trustees  to  be  a 
sufficient  discharge  to  the  persons  to  whom  the  same  should  be 
given.  And  it  was  thereby  agreed  and  declared  that  the  trus- 
tees for  the  time  being  should  stand  seised  in,  and  be  possessed 
of,  and  interested  in  all  and  singular  the  moneys  to  arise  from  such 
sales,  mortgages,  or  dispositions  as  aforesaid ;  and  also  of  and  in  the 
yearly  rents,  issues,  and  profits  of  the  said  premises,  in  the  mean 
time,  and  until  the  same  should  be  respectively  sold,  upon  trust,  out 
of  the  same,  first,  to  retain  all  such  expenses  as  they  might  be  put  to 
in  the  performance  of  the  several  trusts  thereby  created ;  secondly, 
to  pay  all  the  expenses  attending  the  preparing  and  executing  of 
the  said  indentures  of  lease  and  release,  and  assignment ;  thirdly, 
to  pay  all  principal  money  and  interest,  which  might,  from  time 
to  time,  become  due  and  payable  in  respect  of  any  sum  or  sums 
of  money  which  the  trustees  for  the  time  being  should  raise  by 
mortgage  of  the  said  premises,  or  any  of  them,  or  any  part 
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thereof,  respectively,  by  virtue  of  the  trusts  for  that  purpose 
thereinbefore  declared;  fourthly,  to  indemnify  Thornton  and 
Berney  respectively,  and  their  respective  heirs,  executors, 
administrators,  and  assigns,  and  all  other  persons,  from  such 
sum  or  sums  of  money  respectively  as  Thornton  and  Berney 
respectively,  and  their  respective  heirs,  executors,  and  adminis- 
trators, and  any  other  person  or  persons,  who,  at  the  request,  or 
with  the  concurrence  or  approbation  of  the  trustees  for  the  time 
being,  jointly  with  the  consent  or  concurrence  of  Boehm,  should 
be  or  become  liable  or  engaged  to  pay,  on  the  account  of  Boehm, 
either  alone  or  jointly  with  Tayler,  his  partner,  or  jointly  with 
any  person  or  persons,  either  by  way  of  advance,  or  loan,  or  by 
the  endorsement  or  acceptance  of  any  bill  or  bills  of  exchange, 
or  promissory  notes,  or  notes  of  hand ;  and,  for  that  purpose,  to 
pay  the  same  sum  and  sums  of  money,  and  all  interest  in  respect 
thereof,  to  the  person  or  persons  entitled  to  such  sum  or  sums 
of  money  respectively,  and  interest,  as  to  those,  who,  by  pay- 
ment thereof  should  be  entitled  to  stand  in  the  place  of  the 
person  or  persons  respectively,  of  whom  the  money  should  be 
borrowed,  or  to  whom  the  same  should  be  guaranteed,  or  secured, 
or  made  payable;  and  lastly,  to  pay  the  residue  of  the  said 
moneys  (if  any)  to  Boehm,  his  executors,  administrators,  and 
assigns,  for  his  and  their  own  absolute  use  and  benefit,  and  as 
part  of  his  personalty."  In  the  said  indenture  of  release  were 
also  contained  various  other  clauses,  provisoes,  and  conditions  for 
vesting  the  balances,  which  for  the  time  being  should  be  in  hand, 
in  government  securities,  demising  the  lands  and  estates,  appoint- 
ing other  trustees  in  case  of  death  or  refusal  to  act,  &c.,  &;c. ; 
and  the  counsel  were  to  be  at  liberty  to  refer  to  the  whole  of  the 
gaid  indentures.  At  the  time  of  the  execution  of  the  said  in- 
dentures, the  other  property  of  Boehm,  independently  of  the 
partnership  assets,  which  were  not  sufficient  to  pay  the  partner- 
ship debts,  consisted  of  his  plate  and  furniture  in  his  three  houses 
in  St.  James's  Square,  at  Bath,  and  Ottershaw ;  the  stock  of  his 
farm  at  Ottershaw ;  a  reversion  in  funded  property,  timber,  bank 
stock,  and  other  personal  effects,  to  the  value  of  about  27,0007. 
Neither  Berney  nor  Thornton  was,  nor  is  either  of  them,  on  his 
own  separate  account  or  jointly  with  his  copartners,  a  creditor 
of  Boehm  and  Tayler,  or  either  of  them,  on  any  account  whatso- 
ever. Boehm  was  the  rather  induced  to  convert  his  freehold, 
copyhold,  and  leasehold  estates  into  money,  by  reason  of  his 
advanced  age,  and  to  obviate  difficulties,  which  might  have  arisen 
respecting  the  sale  of  his  estates,  and  the  payment  of  his  debts, 
if  he  had  died  without  executing  any  conveyances  of  such 
estates ;  or  if,  by  reason  of  his  age  and  infirmities,  he  had  be- 
come unable  to  execute  such  conveyances;  and,  under  the 
circumstances  before  mentioned,  and  with  the  views,  intents,  and 
purposes  aforesaid,  he  executed  the  indentures  of  the  13th  and 
15th  February,  1819.  After  the  dissolution  of  partnership,  and 
the  execution  of  the  indentures  of  lease  and  release,  Boehm  paid, 
satisfied,  and  discharged  the  acceptances  and  other  negotiable 
VOL.  V.  90  8  0  2 


714  Bernet  ».  Davison.    M.  T.  1819.         [412 

• 

securities  of  the  late  pai*tnerskip,  either  out  of  his  own  separate 
funds,  or  Out  of  the  assets  of  the  late  partnership  of  Boehm  and 
Tajler,  until  the  5th  March  following.  After  that  time  the 
said  negotiable  securities,  as  the  same  became  due,  were  taken 
up  and  paid  by  E.  Fletcher,  J.  Alexander,  and  H.  Porcher,  of 
Devonshire  Square,  London,  trading  under  the  firm  of  Fletcher, 
Alexander  and  Co.,  for  the  honour  of  the  drawers  thereof. 
Boehm  and  Tajler,  at  the  time  of  the  execution  of  the  said  in- 
denture of  release  and  assignment,  were  unable,  from  their 
pecuniary  assets,  to  discharge  their  pecuniary  engagements, 
entered  into  on  account  of  their  partnership.  On  the  27 th  April 
last,  in  pursuance  and  execution  of  their  trust,  Thornton,  Berney, 
and  Boehm,  proceeded  to  sell  by  auction  some  of  the  freehold, 
leasehold,  and  copyhold  estates  of  Boehm^  and  the  aboye-named 
defendant  bought  part  of  the  freehold  property  at  such  sale. 
By  a  deed  poll,  dated  28th  April,  1819,  Boehm  and  Tayler  did, 
and  each  of  them  did  appoint  Fletcher,  Alexander,  and  Porcher, 
jointly  and  each  and  every  of  them,  severally,  their  and  each  of 
their  true  and  lawful  attorneys  and  attorney  for  them  and  each 
of  them,  with  the  fullest  powers  to  all  and  each  of  them  to 
make  demands  of  every  kind,  and  enforce  them  by  suits  at  law 
or  in  equity,  to  receive,  and  upon  receipt,  to  give  discharges; 
to  endorse  notes,  bills,  drafts,  or  orders,  in  order  to  obtain  pay- 
ment; to  examine  and  settle  all  accounts,  to  compound  debts 
due  to  the  firm,  to  contest,  compromise,  submit  to  arbitration,  or 
conclude  any  disputes,  in  which  the  firm  might  be  concerned ;  to 
execute  arbitration  bonds,  to  appoint  one  or  more  attorneys  under 
them,  and  to  revoke  such  appoiatment  if  necessary ;  Boehm  and 
Tayler  agreeing  to  ratify  whatever  should  be  done  under  this 
power  of  attorney.  Fletcher,  Alexander,  and  Porcher  were  not, 
nor  were  or  was  any  or  either  of  them  creditors  or  cre<litor  of 
Boehm  and  Tayler,  or  either  of  them.  By  indenture  dated  the 
26th  June,  1819,  and  made  between  Thornton  of  the  first  party 
Boehm  of  the  second  part,  and  Berney  of  the  third  part  (after 
reciting  that  no  act  had  been  done,  or  money  raised  by  Thornton 
and  Berney  in  the  execution  or  performance  of  all  or  any  of  the 
trusts  created  by  the  indenture  of  the  15th  February,  and  that 
Thornton  was  desirous  of  relinquishing  the  trusts  reposed  in  him 
by  the  said  indenture,  and  that  Boehm  was  desirous  and  consent- 
ing that  all  the  estate  and  interest  of  Thornton,  under  the  said 
inacnture  of  release,  should  be  conveyed  to  Berney  alone,  upon 
the  same  trusts  afi  the  same  were  then  vested  in  Thornton  jointly 
witL  Berney);  Thornton  made  a  release  and  assignment,  by 
which  all  his  estate  and  interest  was  vested  in  Berney,  as  sole 
trustee  upon  the  trusts  declared  thereof  by  the  said  indenture 
of  release.  An  abstract  was  furnished  by  the  vendors  to  the 
purchasers  of  part  of  the  freehold  property,  of  a  draft  of  a  deed 
then  in  progress  [in  the  expectation  that  that  deed  would  be  exe- 
rted, with  a  communication  at  the  time,  that  it  had  not  been 
executed ;  and  which  deed  never  was  engrossed,  finally  settled, 
or  approved  by  any  of  the  intended  parties  thereto,  but  was 
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afterwards  abandoned,  of  which  the  purchasers'  solicitors  were 
informed  by  the  vendors'  solicitors  by  letter  of  the  9th  July, 
1819],  which  draft  of  a  deed  purported  to  be  intended  to  be  made 
between  Thornton  and  the  complainant  of  the  first  part,  Boehm 
of  the  seconu  part,  and  the  several  persons  whose  names  were 
mentioned  in  the  first  and  second  columns  of  the  schedule  thereto, 
of  the  third  part,  tu?  said  Fletcher,  Alexander,  and  Porcher  of 
the  fourth  part,  and  £.  Parry,  Esq.,  and  Fletcher,  of  the  fifth 

5 art,  whereby  [after  reciting,  amons  other  things,  the  in- 
entures  of  lease  and  release,  and  assignment  of  the  13th  and 
15th  of  February  last,  and  that  Boehm  and  Tayler  lately  had 
occasion  for  the  sum  of  130,000{.,  and  that  the  several  per- 
sons, whose  names  were  mentioned  in  the  first  column  of  the 
schedule  to  the  indenture  of  release  and  assignment,  at 
the  request  of  Boehm  and  Tayler,  or  one  of  them,  drew 
the  several  bills  of  exchange  described  in  the  same  schedule,  in 
favour  of  Boehm  and  Tayler,  upon  the  several  persons,  whose 
names  were  mentioned  in  the  second  column  of  the  said  schedule, 
who,  at  the  like  request,  and  as  surety  for  Boehm  and  Tayler 
jointly,  and  also  of  Boehm  separately,  had  accepted  the  same 
bills  of  exchange,  and  that  the  said  exchange  were  respect- 
ively drawn  and  accepted  by  the  several  persons  mentioned 
in  the  first  and  second  columns  of  the  schedule  thereto,  upon 
the  faith  and  agreement  of  Boehm,  that  the  same  persons 
should  be  respectively  indemnified,  by  means  of  the  trusts 
thereinafter  contained  for  their  benefit,  from  the  payment  of 
the  same  bills  of  exchange,  and  all  costs,  charges,  and  expenses 
which  they  might  sustain  on  account  thereof;  and  further 
reciting  that  Boehm  and  Tayler  had  discounted  the  said  bills  of 
exchange,  amounting  together  to  the  sum  of  130,000Z.,  with  the 
governor  and  company  of  the  Bank  of  England,  and  when  the 
same  bills  should  fall  due,  the  loan  was  intended  (if  the  Bank  of 
England  should  consent  thereto)  to  be  renewea  for  successive 
periods  of  two  months,  until  Boehm  and  Tayler  should  be  enabled 
to  provide  for,  and  discharge  the  said  bills  of  exchange  outstand- 
ing, for  the  time  being;  and  further  reciting,  that  Fletcher, 
Alexander,  and  Porcher,  had  agreed  to  advance  to  or  for  Boehm 
and  Tayler,  at  the  request  of  JBoebm,  the  sum  of  40,000?.,  and, 
that  it  was  probable  that  other  sums  of  money  might  be  advanced 
by  them  to  Boehm,  or  to  Boehm  and  Tayler  at  the  instance  of 
Boehm,  and  that  the  said  sum  of  40,0007.  nad  been  advanced,  or 
was  about  to  be  advanced  to  Boehm  and  Tayler,  on  the  agree- 
ment of  Boehm,  that,  that  sum  and  the  interest  thereof,  and  also 
all  other  sums  which  might  be  advanced  by  Fletcher,  Alexander, 
and  Porcher  to  Boehm,  his  executors  or  administrators,  or  to 
Boehm  and  Tayler  at  the  instance  of  Boehm,  his  executors  or 
administrators,  together  with  interest  on  such  last-mentioned 
sums,  should  be  secured  by  means  of  the  trusts  thereinafter 
declared  for  the  benefit  of  Fletcher,  Alexander,  and  Porcher ; 
and  further  reciting,  also,  that  Boehm  was  desirous  that  the 
freehold,  copyhold,  and  leasehold  xnanorSi  messuages^  landS| 
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tithes,  and  hereditaments  comprised  in  the  indenture  of  release 
and  assignment  of  the  16th  February,  should  be  vested  in  Parry 
and  Fletcher  upon  trust  for  indemnifying  the  several  persons, 
whose  names  were  mentioned  in  the  first  and  second  column  of 
the  said  schedule,  from  the  payment  of  the  said  bills  of  exchangei 
and  every  of  them,  or  the  renewed  bills  to  be  given  in  lieu 
thereof;  and  also  for  securing  to  Fletcher,  Alexander,  and 
Porcher  the  said  sum  of  40,0007.  and  other  sums,  which  might 
from  time  to  time  be  advanced  by  them  to  Boehm,  or  to  Boehm 
and  Tayler  at  the  instance  of  JBoehm] ;  it  was  witnessed,  that 
(for  carrying  the  desire  of  Boehm  into  effect,  so  far  as  related  to 
the  freehold  hereditaments  and  premises,  and  in  performance  of 
the  said  agreement  on  the  part  of  Boehm)  Thornton  and  Berney 
(at  the  instance  and  request,  and  by  the  direction  and  appoint- 
ment of  Boehm)  bargained,  sold,  and  released,  and  Boehm 
f  ranted,  bargained,  ratified,  and  confirmed  unto  Parry  and 
letcher,  their  heirs  and  assigns  for  ever,  all  the  freehold  manors, 
messuages,  lands,  and  hereditaments,  which  were  comprised  in, 
and  conveyed  by  the  indentures  of  lease  and  release  and  assign- 
ment of  the  13th  and  15th  February,  then  last  past,  to  hold  the 
same  to  the  use  of  Parry  and  Fletcher,  their  heirs  and  assigns 
for  ever,  upon  the  trusts  thereinafter  declared  concerning  the 
same :  in  the  said  indenture  was  contained  a  covenant  to  sur- 
render certain  copyhold  hereditaments,  and  an  assignment  of 
certain  leasehold  premises,  and  also  a  declaration  and  agreement 
that  Parry  and  Fletcher  should  stand  seised  of  the  said  freehold, 
copyhold,  and  leasehold  messuages,  lands,  and  hereditaments, 
upon  trust  of  their  own  proper  authority,  and  without  any  further 
consent  or  concurrence,  by  or  on  the  part  of  Boehm,  his  heirs, 
executors,  administrators,  or  assigns,  to  sell  and  dispose  of  the 
said  freehold,  copyhold,  and  leasehold  manors,  messuages,  lands, 
and  hereditaments ;  and  upon  further  trust  in  the  mean  time,  and 
until  such  sale  to  raise  by  mortgage  of  all  or  any  part  of  the 
said  freehold,  copyhold,  and  leasehold  messuages,  lands,  or 
hereditaments  respectively,  any  sum  or  sums  of  money,  which 
Parry  and  Fletcher,  or  the  survivor  of  them,  his  executors  or 
administrators,  should  think  expedient  to  raise,  or  which  Boehm 
should  require  to  be  raised  for  the  purposes  of  that  indenture^ 
and  it  was  thereby  declared  that  rarry  and  Fletcher  should 
stand  and  be  possessed  and  interested  in  the  money,  which  should 
arise  from  such  sales  or  mortgages,  and  from  the  yearly  rents 
and  profits  of  any  of  the  manors,  messuages,  lands,  or  heredita- 
ments, which  should  be  received  by  him  or  them  in  the  mean 
time,  until  the  same  should  be  so  sold,  upon  trust,  in  the  first 
place,  to  reimburse  theinselves  all  costs  and  expenses,  which 
might  be  incurred  in  the  execution  of  the  trusts  thereby  created; 
ana,  in  the  next  place,  to  indemnify  and  save  harmless  the  several 
drawers  and  acceptors  respectively  of  the  bills  of  exchange,  and 
their  respective  heirs,  executors,  administrators,  or  assigns, 
against  all  costs,  charges,  and  expenses,  which  they  might  sus- 
tain,  expend,  or  be  put  unto  on  account  of  the  same ;  and  also 


417]  1  Broderip  &  Bingham.  717 

pay,  or  cause  to  be  paid,  unto  Fletcher,  Alexander,  and  Porclier, 
the  sum  of  40,000Z.,  and  interest  for  that  sum,  and  also  other 
sums  of  money  which  Fletcher,  Alexander,  and  Porcber  should, 
from  time  to  time,  advance  to  Boehm,  his  executors  or  adminis- 
trators, or  to  Boehm  and  Tayler,  at  the  instance  of  Boehm,  his 
executors  or  administrators,  with  interest  on  all  such  sums  as 
therein  mentioned,  and  to  put  the  several  persons  named  in  the 
said  schedule,  and  also  Fletcher,  Alexander,  and  Porcher,  on  a 
like  or  equal  footing,  by  paying  to  the  several  persons  named  in 
the  schedule,  or  to  their  heirs,  executors,  administrators,  or 
assigns,  the  amount  of  the  damages  sustained  by  them  respec- 
tively, and  to  Fletcher,  Alexander,  and  Porcher,  the  said  sum 
of  40,000?.,  with  interest  for  the  same,  without  regard  to  any 
further  sum  and  sums  of  money  to  be  advanced  by  them  to 
Boehm,  his  executors  or  administrators,  or  to  the  said  Boehm 
and  Tayler,  at  the  instance  of  Boehm,  his  executors  or  adminis- 
trators, rateably,  and  without  any  priority  or  preference  what- 
soever of  any  one  or  more  of  them  the  several  persons  named  in 
the  schedule,  or  of  Fletcher,  Alexander,  and  Porcher,  or  their 
respective  heirs,  executors,  administrators,  and  assigns,  over  any 
other  or  others  of  them,  or  his  or  their  heirs,  executors,  adminis- 
trators, and  assigns;  and  for  this  purpose  of  equality,  the  damages 
sustained  by  the  persons  who  had  given  and  should  give  the 
said  bills  of  exchange,  and  the  said  40,0002.  advanced  or  to  be 
advanced  by  Fletcher,  Alexander,  and  Porcher,  as  aforesaid,  for 
such  and  so  many  parts  of  the  damages  and  advance  as  should 
remain  unpaid,  should  form  one  total,  and  the  said  produce 
should  be  divided  between  the  persons  respectively  entitled  to 
the  same  damages  and  money,  rateably,  by  a  pound  rate,  until 
they  should  have  received  the  full  amount  of  the  same  damages 
and  money  respectively,  and  all  interest  payable  in  respect 
thereof ;  and  in  further  trust,  after  receiving  from  Boehm,  his 
executors  or  administrators,  or  from  Boehm  and  Tayler,  or  raisiug 
by  the  ways  and  means  aforesaid,  and  paying  and  retaining  the 
said  sum  and  sums  of  money,  costs,  charges,  disbursements,  and 
expenses,  to  ^render  and  pay  all  the  surplus  or  residue  of  any 
which  should  remain  of  the  money  arising  from  the  said  sale  or 
sales,  or  from  any  of  the  ways  and  means  aforesaid,  unto  Boehm, 
his  executors,  administrators,  and  assigns ;  to  be  considered,  at 
all  events,  as  personal  estate  discharged  from  all  claim  on  the 
part  of  the  heir  at  law  of  Boehm,  and  the  said  several  manors, 
messuages,  &c.,  should  thenceforth  be  considered  as  money,  and 
as  converted  into  personal  estate. — The  sums  of  130,000/.  and 
40,000/.  mentioned  in  the  said  draft  were  not,  nor  was  either  of 
them  or  any  other  sum  advanced  or  raised ;  nor  were  the  bills 
of  exchange  mentioned  therein,  or  any  of  them,  drawn,  or  any 
other  act  contemplated  in  the  said  intended  instrument  per- 
formed.— The  question  for  the  opinion  of  this  Court  was, 
^'  Whether  the  execution  of  the  said  indenture  of  release  and 
assignment,  bearing  date  the  15th  day  of  February,  1819,  and 
of  the  said  power  of  attorney  dated  the  28th  day  of  April, 
1819,  and  the  circumstances  aforesaid,  or  any  of  them,  were 
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under   the   circumstances,  an  act  of  bankruptcy  of  the  said 
Edmund  Boehm  ?" 

LenSj  Serjt.,  for  the  plaintiff.  The  question  is,  whether  the 
conveyance  of  the  15th  of  February,  coupled  with  the  circum- 
stance^ mentioned  in  the  case,  constitutes  an  act  of  bankruptcy? 
The  principle  deducible  from  the  numerous  cases  on  this  subject 
is,  that  a  conveyance  by  a  trader  of  (dl  his  effects  by  deed,  to 
the  exclusion  of  one  or  more  of  his  creditors,  is  an  act  of  bank- 
ruptcy. Under  circumstances,  too,  a  conveyance  of  part  of  his 
estate  is  an  act  of  bankruptcy,  though  of  itself  unaccompanied 
by  any  ill  intention  or  fraud,  as,  where  there  is  a  colourable  ex- 
ception of  a  small  part  of  the  estate  or  effects ;  but  beyond  that, 
the  transfer  of  part  of  a  trader's  estate,  particularly  for  the 
purpose  of  raising  money,  has  never  been  deemed  an  act  of 
bankruptcy.  In  the  present  case,  so  far  is  the  transfer  from 
being  a  transfer  of  all  the  trader's  property,  that  it  leaves  him 
all  his  stock  in  trade,  and  other  things,  to  the  amount  of  27,000L ; 
and  he  is  not  divested  of  control  over  any  part  of  his  property 
but  that  which  is  sold  to  raise  money.  If  to  raise  money  thus 
be  an  act  of  bankruptcy,  no  trader  can  ever  supply  himself  by 
disposing  of  his  property.  In  the  present  instance,  the  trader 
only  sold  an  inconvenient  property,  freehold,  leasehold,  and  copy- 
hold, in  order  to  obtain  money  for  the  purpose  of  meeting  all 
demands  with  greater  facility.  Unless,  therefore,  some  case  be 
cited  exactly  in  point,  the  present  transaction  can  never  be  con- 
sidered an  act  of  bankruptcy,  or  fraudulent  transfer,  or  calcu- 
lated to  defeat  the  bankrupt  laws.  As  to  the  power  of  attorney, 
that  stands  by  itself,  and  has  nothing  to  do  with  Boehm's  capa- 
city to  act  as  a  trader :  the  power  creates  no  disability,  divests 
no  right.  But,  in  point  of  fact,  it  never  took  effect.  The 
40,000Z.  was  never  advanced,  the  180,000Z.  was  never  raised; 
and  these  circumstances  were  only  inserted  in  the  case  to  show 
the  intention  of  the  parties.  It  never  can  be  contended  that 
they  evinced  any  intention  of  fraud,  for  they  were  all  proposed 
with  a  view  to  the  benefit,  not  to  the  prejudice  of  the  creditors. 
Law  v.  SkinneTj  2  Bl.  Rep.  996,  comes  nearest  to/  the  present 
case ;  but  even  that  essentially  differs,  for,  the  party  there  had 
oonveyed  all  his  stock  in  trade,  which  afforded  the  ch*3f  reason 
for  holding  the  conveyance  fraudulent :  there  is  no  such  inci- 
dent in  the  present  case. 

Bo%anquety  Serjt.,  contra.  The  conveyance  of  the  15th  of 
February  amounted  to  an  act  of  bankruptcy ;  if  not  alone,  at 
all  events  when  coupled  with  the  subsequent  deed  to  Fletchw 
and  Co.  The  authorities  on  this  subject  may  be  divided  into 
two  classes  ;  first,  those  where  all  the  trader's  property  is  trans- 
ferred, by  which  an  act  of  bankruptcy  is  committed,  whatever 
might  or  might  not  have  been  in  the  contemplation  of  the  party ; 
secondly,  where  any  part  of  the  property  is  conveyed  with  a 
colourable  exception,  or  intention,  to  defraud  or  delay  creditors. 
The  27,000Z.  remaining  in  the  hands  of  the  party,  it  cannot  be 
contended  that  this  is  a  conyeyance  of  aU  his  property.    Never- 
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thelesSy  it  seems  to  fall  within  the  principle  of  all  the  cases,  and 
the  spirit  of  stat.  1  Jac.  c.  15,  s.  2,  by  which  it  is  enacted,  that 
any  person  using  the  trade  of  merchandise,  who  shall  *'  make,  or 
cause  to  be  made,  any  fraudulent  grant  or  conveyance  of  his, 
her,  or  their  lands,  tenements,  goods,  or  chattels,  to  the  intent, 
or  whereby  his,  her,  or  their  creditors  shall  or  may  be  defeated 
or  delayed  for  the  recovery  of  their  just  and  true  debts,  shall  be 
accounted  and  adjudged  a  oankrupt  to  all  intents  and  purposes." 
The  house  of  Boehm  and  Taylor  having  dissolved  partnership, 
and  being  indebted  to  a  considerable  amount,  this  deed  is  exe- 
cuted ;  and  what  does  it  cover  ?  All  the  freehold,  leasehold,  and 
copyhold  property ;  in  comparison  with  which  the  personal  pro- 
perty, though  large,  may  be  considered  almost  as  nothing.  The 
property  is  conveyed,  not  to  creditors,  but  to  trustees  ;  not  for 
sale,  nor  in  trust  for  Boehm,  so  as  to  be  subject  to  his  control, 
but  to  trustees  to  convey,  with  or  without  Boehm*s  consent,  for 
the  purpose  of  securing  those  who  might  advance  money.  If  a 
commission  of  bankruptcy  were  to  issue,  and  this  be  considered 
a  genuine  deed,  the  consequence  would  be,  that  the  commission 
would  have  the  27,000Z.,  but  none  of  this  immense  mass  of  real 
property.  It  has  been  argued,  that  except  a  conveyance  of  this 
description  be  a  conveyance  of  all  the  property,  it  does  not  fall 
within  the  class  of  cases,  which  have  held  a  conveyancx.  of  all 
the  property  an  act  of  bankruptcy,  unless  circumstances  of  fraud 
be  shown ;  but  that  is  not  the  sole  principle  on  which  those  cases 
turn.  The  words  of  the  statute  of  James  are,  "  Whereby  his, 
her,  or  their  creditors  may  be  defeated  or  delayed."  Now  if 
the  party  does  convey  away,  however  fair  his  meaning,  it  is  an 
act  of  bankruptcy,  because  the  property  is  taken  out  of  his  con- 
trol. [Richardson,  J.  Supposing,  under  this  deed,  nothing  had 
been  done  by  the  trustees  before  an  act  of  bankruptcy  had  taken 
place,  would  not  the  property  have  passed  to  the  commissioners 
as  trust  property  ?]  In  general  it  would  be  so,  but  this  deed  is 
so  contrived,  that  persons  who  advance  money  under  it  would 
have  a  claim  prior  to  the  commission.  In  all  cases  where  a  deed 
has  been  framed  for  the  distribution  of  efiects  among  creditors, 
the  deed  has  been  held  void ;  otherwise,  where  the  property  has 
been  sold  band  fide  out  and  out.  But  as  there  is  no  case  exactly 
similar  to  the  present,  it  must  rest  on  principle  alone.  When 
the  effect  of  a  deed  is  to  delay  creditors,  it  constitutes  an  act 
of  bankruptcy,  and  the  effect  of  this  deed  is  clearly  delay.  If 
Boehm  had  conveyed  on  an  absolute  sale,  and  had  received  the 
money,  there  could  have  been  no  complaint ;  but,  here,  the  pro- 
perty is  placed  out  of  his  control,  and  yet  there  is  no  absolute 
sale ;  and  though  none  of  the  cases  correspond  with  the  present 
in  circumstances,  in  principle  they  all  comprehend  it.  In  liar- 
man  v.  FishoTj  Cowp.  281,  Lord  Mansfield,  speaking  of  a 
trader,  says,  "  He  cannot  assign  his  effects  to  all  his  other  credit- 
era,  in  exclusion  of  one^  whom  he  thinks  dishonest  or  unjust :  nor 
even  to  be  equally  divided  amongst  all  his  creditors ;  because  he 
cannot  take  his  estate  out  of  that  management  which  the  law  puts 
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it  into.  If  any  act  of  this  sort  is  done  by  deed,  it  is  not  only  void, 
but  in  itself  an  act  of  bankruptcy  from  the  date  of  the  deed."  If  a 
trader  oiFcnd  against  the  bankrupt  laws  as  to  a  single  acre,  by  plac- 
ing it  out  of  his  control,  it  is  an  act  of  bankruptcy,  because  it  tends 
to  defeat  and  delay  creditors ;  and  the  same  reasoning  must  equally 
apply  to  the  transfer  of  any  large  mass  of  his  property.  In 
Itttst  V.  Oowpevj  Cowp.  629,  Lord  Mansfield  refers  to  Linton 
V.  Bartlett,  3  Wils.  47,  cited  also  in  Cowp.  124  (which  certainly 
falls  within  one  of  the  two  classes  of  law  pointed  out  by  the  other 
side),  but  how  does  he  look  at  the  principle  ?  ''Every  case  that 
has  determined  a  conveyance  by  a  trader  of  his  whole  effects  to 
pay  a  creditor,  to  be  an  act  of  bankruptcy,  proceeds  on  this 
foundation ;  that  it  is  fraudulent  against  the  bankrupt  laws,  and 
therefore  void.'*(a^  Is  it  less  fraudulent  if  the  party  conveys 
three-fourths  of  nis  property,  and  the  creditors  are  delayed? 
"  Every  case  which  says  it  is  an  act  of  bankruptcy,  if  one  creditor 
only  is  excepted  out  of  such  conveyance,  goes  upon  the  same 
principle.  It  was  long  ago  determined,  that  a  conveyance  of  all 
a  man*s  effects  was  clearly  a  fraudulent  conveyance ;  and  leaving 
out  something  or  a  part  by  way  of  colour  will  not  mend  it."(i) 
Undoubtedly  in  the  cases  to  which  his  Lordship  alludes,  there 
was  the  ingredient  of  an  unjust  preference ;  but  if  he  relied  on 
that,  why  did  he  say  what  he  has  done  respecting  the  principle  ? 
So  in  Morgan  v.  Morsenuznj  8  Taunt.  245,  where,  though  there 
was  a  fraudulent  preference,  the  same  reference  to  the  principle 
is  made,  the  same  reliance  on  the  circumstance  of  creditors  being 
delayed.  But  it  is  urged,  that  the  object  of  this  deed  was  to 
enable  Boehm  the  better  to  carry  on  his  trade.  Nothing  of  that 
is  said  in  the  deed ;  and  it  expressly  appears  that  Boehm  was 
eighty  years  old.  As  to  the  deed  of  Fletcher  and  Company ; 
the  affairs  of  Boehm's  and  Tayler's  house  being  in  such  a  con- 
dition, that  it  was  uncertain  whether  the  whole  property  of  the 
house  would  pay  the  debts  due  from  it,  a  deed  is  made  enabling 
Fletcher  and  Co.  to  do  everything  by  which  Boehm  could  be 
bound,  and  giving  them  a  complete  control  over  all  the  money 
to  be  raised  by  the  deed.  Can  it  be  said  then,  that  Boehm's 
whole  property  is  not  placed  out  of  his  control,  or  that  he  had 
not  an  intention  of  settling  his  affairs  in  a  manner  different  from 
that  which  the  law  points  out  ?  [Park,  J.,  the  deed  to  Fletcher 
and  Co.  is  not  a  conveyance.]  But  it  is  a  power  to  affect  all 
the  property,  and  to  make  conveyances.  If  the  Court  should  be 
of  opinion  that  the  conveyance  of  the  15th  February  does  not 
constitute  an  act  of  bankruptcy,  as  not  comprising  the  whole  of 
the  property ;  yet,  it  is  submitted,  that  the  whole  object  of  the 
arrangement  was  to  take  out  of  the  legal  mode  of  distribution 
property,  which  ought  to  have  gone  to  the  creditors. 

LenSj  in  reply.  The  general  principle  relied  on  must  receive 
its  limitation  from  the  circumstances  of  each  case.  Unless  the 
general  expression  of  "  putting  out  of  control,"  be  taken  with  the 

(a)  Cowp.  682.  (6)  Ibid. 
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restrictions  which  each  particular  case  furnishes,  no  trader  caiv 
dispose  of  any  of  his  property,  because,  by  so  doing,  he  put^  it 
out  of  his  control,  and  gives  it  a  direction,  which  it  would  not 
otherwise  receive.  But  m  the  present  instance,  the  deed  has  no 
such  effect  as  that  of  putting  the  property  out  of  the  party's 
control.  Unless  the  property  were  absolutely  sold,  the  deed 
would  have  no  effect  to  bar  the  assignees,  who  might  call  the 
trustees  to  account.  The  property  was  never  out  of  Boehm's 
control,  for  the  mere  sale  does  nothing,  it  is  the  application  of 
the  money  that  must  be  looked  to,  and  the  application,  here,  was 
never  in  the  discretion  of  the  trustees,  but  under  the  control  of 
Boehm,  and  the  sales  were  to  be  made  for  the  express  purpose 
of  facilitating  the  arrangement  of  the  trading  concerns.  It  ought 
to  be  distinctly  shown  by  those  who  impeach  this  conveyance, 
that  it  was  not  a  bond  Juie  transfer  of  part  of  the  trader's  pro- 
perty. But  no  such  position  can  be  maintained ;  here  was  no 
contemplation  of  bankruptcy,  no  preference  or  exclusion  of  any 
creditor,  no  transfer  of  all  the  party's  stock  in  trade,  nor  any- 
act  done  which  could  prevent  him  from  carrying  on  his  business,. 
The  point,  therefore,  comes  to  this,  has  any  case  been  determined 
in  which  an  assignment,  transfer,  or  change  of  the  general  masa 
of  a  trader's  property,  for  the  purposes  of  his  business,  has  been 
held  an  act  of  bankruptcy  7  As  to  the  power  of  attorney,  it  wag 
revocable ;  no  interest  passed  under  it ;  it  had  no  operation  of 
itself,  being  only  in  contemplation,  and,  in  point  of  fact,  nevep 
took  effect.  The  whole  transaction  was  no  more  than  a  design 
to  facilitate,  not  counteract  a  speedy  settlement  of  the  creditor's 
demands. 

The  following  9ertificate  was  afterwards  sent  :-^ 
^^ This  case  has  been  argued  before  as  by  counsel;  we  have 
considered  it,  and  are  of  opinion  that  the  execution  of  the  in- 
denture of  release  and  assignment  bearmg  date  the  15th  day 
of  February  1819,  and  of  the  power  of  attorney  dated  the  28th 
day  of  April,  1819,  and  the  circumstances  mentioned  in  the  case, 
were  not,  nor  was  any  of  them  an  act  of  bankruptcy  by  the  said 
Edmund  Ba^hm, 

B.  Dallas. 
J.  A.  Pare. 

J.  BURROUGTH. 

November  25th,  1819."  J.  Richardson. 


SANDERSON  and  Another  «,  SYMONDS— p.  426. 

Policj  of  insuraoce  on  ship,  •«at  and  from  L.  to  her  port  or  porta,  place  or  places  of 
discharge,  and  loading  in  Africa  and  African  islands,  and  during  her  ttay  there, 
and  at  and  from  thence  hack  to  L.  or  her  final  port  or  place  of  discharge  in  ilie 
United  Kingdom,  with  liberty  in  that  voyage  to  proceed  and  sail  to,  and  touch  and 
stay  at  any  ports  or  places  whatsoever  and  whereaoever  aa  above,  to  sell,  barter, 
and  eKchange  goods,  and  load,  unload,  and  re-load  gooda,  at  any  or  all  of  the  pons 
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^nd  places  she  may  call  at,  or  proceed  to.** — The  insured,  subsequenily  to  the  execo- 
tion  of  the  policy  inserted  after  the  words  ^during-  her  siay,^  the  words  "anrf  iratfe,^ 
Some  of  the  underwriters  assented  to  the  alteration  by  subscribing  their  initials; 
others  refused  their  assent.  In  an  action  against  one  who  refused,  held,  that  the 
alteration  was  immaterial,  and  did  not  avoid  the  policy. 

Assumpsit  on  a  policy  of  Insurance  on  the  ship  Venerable  "  at 
and  from  Liverpool,  to  her  port  or  ports,  place  or  places  of  discharge 
and  loading  in  Africa  and  African  islands,  and  during  her  stay 
there,  and  at  and  from  thence  back  to  Liverpool,  or  her  final  port 
or  place  of  discharge  in  the  United  Kingdom  :"  with  liberty  on 
that  voyage  "  to  proceed  and  sail  to,  and  touch  and  stay  at,  any 
ports  or  places  whatsoever  and  wheresoever  as  above,  to  sell, 
barter,  and  exchange  goods,  and  load,  unload,  and  re-load  goods 
at  any  or  all  of  the  ports  and  places  she  may  call  at  and  proceed 
to."  At  the  trial  before  Dallas,  C.  J.,  at  the  London  sittings  after 
Trinity  term,  1819,  it  appeared,  that  the  vessel,  on  her  return 
home,  was  totally  lost  in  Cardigan  Bay,  and  the  defence  set  up  to 
this  action,  was,  that  the  policy  had  been  materially  altered  by  the 
Plaintiffs,  after  the  subscription  of  it  by  the  defendant.  The  altera- 
tion proved,  was,  the  insertion  or  interlineation  of  the  words,  **  and 
trade,"  after  the  words  "  during  her  stay,"  and  the  circumstances 
attending  the  alteration,  were  as  follows :  The  plaintiff,  an  insu- 
rance broker,  fearful  that  the  words  "  to  sell,  barter,  and  exchanjge 
goods,  and  load,  unload,  and  re-load  goods,"  might  not  be  suffi- 
ciently extensive  to  include  a  trading,  after  the  subscription  of  the 
policy  by  the  different  underwriters  interlined  the  words,  "  and 
trade,"  and  having  done  so,  presented  it  to  the  various  underwri- 
ters for  their  consent  to  this  alteration.  Some  of  them,  in  token  of 
such  consent,  signed  their  initials  to  the  interlineation,  but  the 
defendant  refiised  to  do  so,  alleging  that  he  never  under-wrote 
trading  policies  to  Africa,  and  offering  to  return  the  premium  and 
cancel  the  policy.  The  declaration,  containing  a  count  setting  forth 
ihe  words  "  and  trade,"  as  part  of  the  instrument,  and  another 
omitting  them,  the  objection  of  the  alteration  was  urged  so  much 
on  the  ground  of  a  variance  between  the  contract  entered  into,  and 
the  contract  proved,  as  that  it  rendered  the  instrument  totally  void. 
The  learned  Chief  Justice  having  directed  the  jury,  that  if  inde- 
pendently of  the  words  inserted,  the  plaintiffs  had,  by  the  policy, 
liberty  to  trade  on  the  coast  of  Africa,  the^  were  entitled  to  re- 
cover, the  jury  found  a  verdict  for  the  plaintiff. 

LenSy  Serjt.,  on  a  former  day  obtained  a  rule  nisi,  to  set  aside 
this  verdict  and  enter  a  nonsuit,  on  the  ground,  that  the  alteration 
in  question  had  avoided  the  policy.  He  cited  Langkom  v.  Cologan^ 
4  Taunt.  330,  and  Fcdrlie  v.  Christie^l  Taunt.  416,  to  show  that 
an  alteration  of  the  policy  after  subscription  rendered  it  void. 

Vaughan,  Serjt.,  now  showed  cause.  The  alteration  complained 
of  is  wholly  immaterial.  It  adds  nothing  to  the  insurer's  risk, 
and  does  not  give  the  insured  a  power  to  do  any  one  thing  he 
equally  was  not  entitled  to  do  under  the  policy  as  it  stood  origi- 
nally. All  the  expressions  of  the  policy,  before  the  alteration, 
clearly  show,  that  the  vessel  was  intended  to  trade  on  the  coast 
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of  Africa ;  if  thej  have  not  that  meaning,  thej  can  have  none  at 
all,  and  if  thej  have,  how  can  the  insertion  of  the  words  ^^and 
trade^^  have  altered  the  legal  effect  of  the  instrument?  It  will 
never  be  contended,  that  an  immaterial  alteration  can  avoid  the 
instrument.  The  Court  may  be  spared  the  cases  collected  in 
Gomyns'  Digest,  under  title  Bond,  on  the  subject  of  alterations 
of  instruments  ;  these  cases  do  not  apply  to  policies  of  insurance, 
which  differ  from  other  instruments,  inasmuch  as  they  contain  so 
many  unconnected  parties ;  but  it  seems  to  be  implied  by  the  terms 
of  85  G.  3,  G.  63,  s.  13,  that  alterations  in  policies  are  usual  and 
legal.  It  is  there  said,  '^  that  nothing  in  that  act  contained  shall 
extend  to  or  be  construed  to  extend  to  prohibit  the  making  of  any 
alteration,  which  may  lawfully  be  made  in  the  terms  or  conditions 
of  any  policy  of  insurance  duly  stamped,  after  the  same  shall 
have  been  underwritten,  or  to  require  any  additional  stamp  duty 
by  reason  of  such  alteration,  so  that  such  alteration  be  made  be- 
fore notice  of  the  determination  of  the  risk  originally  insured, 
and  the  premium  or  consideration  originally  paid  or  contracted 
for  shall  exceed  the  rate  of  18«.  per  cent,  on  the  sum  insured,  and 
so  that  the  thing  insured  shall  remain  the  property  of  the  same 
person  or  persons,  and  so  that  such  alteration  shall  not  prolong 
the  term  insured  beyond  the  period  allowed  by  this  act,  and  so 
that  no  additional  or  further  sum  shall  be  insured  by  reason  or 
means  of  such  alteration."  And  it  appears  by  this  act,  that, 
even  in  cases  of  stamps,  where  so  much  strictness  prevails,  a 
greater  latitude  is  frequently  allowed,  than  is  contended  for  by 
the  plaintiff  on  the  present  occasion.  In  French  v.  Patton^  9 
East,  351,  indeed.  Lord  Ellenbobough  observed,  that  the  altera- 
tion was  such  as  to  make  the  policy  speak  a  different  language, 
and  lose  its  original  identity,  but  in  the  present  case  nothing  is 
added  which  the  policy  did  not  in  substance  contain  before.  The 
cases  of  Langhom  v.  Cologan^  and  Fairlie  v.  Christie^  cited  by 
the  counsel  for  the  defendant,  are  inapplicable.  In  Langhom  v. 
Cologan,  Lord  Mansfield  said,  'Hhe  instrument  now  is  different 
from  what  it  is  stated  in  the  only  count,  on  which  the  plaintiff 
could  have  recovered  at  the  trial.  The  alteration  is  a  very  ma- 
terial one."  But  in  that  case  a  specific  subject  of  insurance  was 
added  afterwards.  So  in  Fairlie  v.  Ohristiej  a  material  altera- 
tion was  made,  and  the  instrument  was,  therefore,  held  to  be 
another  and  different  contract,  whereas,  here  the  words  are  mere- 
ly words  of  repetition ;  for  by  the  terms  of  the  policy,  a  liberty  to 
trade  was  virtually  given  before  the  interlineation  complained  of 
as  varying  the  instrument,  toek  place. 

LenSf  in  support  of  the  rule,  contended,  that  as  the  defendant 
had  expressly  refused  to  underwrite  a  trading  policy  to  Africa, 
the  alteration  in  question  could  not  be  deemed  other  than  material, 
and  as  completely  varying  the  identity  of  the  instrument.  If  the 
alteration  was  material,  it  would  follow  beyond  dispute,  that  the 
instrument  was  rendered  void.  He  insisted,  that  the  statute 
which  had  been  cited,  applied  only  to  cases  of  alteration  made 
with  consent  of  both  parties,  and  that  no  answer  had  been  given 
to  the  authority  of  Langhom  v.  Cologan. 
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Dallas,  C.  J.  There  can  be  no  doubt,  that,  on  the  facta  of  this 
case,  the  defendant  is  liable  on  his  policy.  Eyen  as  the  defend- 
ant has  shaped  his  own  statement,  the  vessel  has  done  no  more 
than  it  was  agreed  she  should  do.  As  the  policy  originally  stood, 
she  had  liberty  to  sell,  barter,  and  exchange  ;  load,  unload,  and  re- 
load goods  at  any  or  all  the  ports  and  places  she  might  call  at  and 
proceed  to.  Under  this  general  liberty,  the  jury  nad  no  doubt 
that  the  vessel  had  liberty  to  trade ;  indeed,  the  very  acts  specifi- 
ed, are  descriptive  of  trading,  and  of  nothing  else.  It  appears  that 
the  plaintiff  afterwards  introduced  the  words  "  and  trade  ;"  with 
what  view  is  immaterial ;  but  he  went  round  to  the  various  under- 
writers for  the  purpose  of  obtaining  their  consent  to  the  altera- 
tion. Some  agreed,  and  some  refused ;  but  it  is  auite  clear  upon 
the  fece  of  the  instrument,  that  the  alteration  was  immaterial,  and 
that  the  defendant  would  have  been  liable  if  no  such  words  had 
been  introduced.  The  case,  therefore  does  not  come  within  the 
reasons  of  former  decisions.  If  a  deed  be  altered  in  a  material 
point  by  a  stranger,  it  is  rendered  void  ;  if  it  be  altered  in  an  im- 
material point  by  a  party,  it  becomes,  in  some  cases,  void.  The 
original  rule  was  not  intended  so  much  to  guard  against  fraud,  as 
to  insure  the  identity  of  the  instrument  and  prevent  the  substitution 
of  another,  without  the  privity  of  the  party  concerned.  But  the 
present  case  stands  on  its  own  circumstances.  The  instrument  in 
question  is  a  policy  of  insurance,  an  instrument  signed  by  a  num- 
ber of  individuals  wholly  unconnected  in  interest,  and  between 
whom  no  privity  can  exist.  Indeed  it  has  never  been  contended  that 
this  was  an  alteration  without  the  privity  of  the  party,  and  the 
old  cases  turn  entirely  on  alterations  without  the  privity  of  the 
party  :  here,  the  instrument  was  shown  to  all  the  parties  concern- 
ed ;  those  who  put  their  initials  to  the  alteration,  thereby  express- 
ed their  consent  to  it ;  those  who  refused  to  do  so,  expressed  their 
denial  by  the  absence  of  their  initials.  But  the  latter  were  bound 
by  the  policy  as  it  stood  at  first,  the  former  by  the  policy  in  its 
altered  shape.  The  words  interlined  are  no  more  than  a  proposed 
alteration,  adopted  by  those  who  subscribe  their  initials,  refused 
by  those  who  do  not  subscribe. 

Park,  J.  I  am  of  the  same  opinion.  The  words  of  the  instra- 
ment,  as  it  originally  stood,  are  '^  to  sell,  barter,  exchange,  load, 
unload,  and  re-load  goods  at  any  or  all  ports  and  places  ;"  and  the 
party  puts  in  the  woras  "  and  trade."  It  was  properly  considered 
by  the  jury,  whether  the  words,  "  and  trade,"  made  any  diffe^ 
ence.  The  jury  thought  not ;  and  the  common  sense  of  die  thing 
would  lead  to  the  same  conclusion,  for  no  ship  goes  to  Airica 
without  trading.  Without  entering  into  the  decision  in  Leonard, 
Lord  Darcy  v.  Sharp^  1  Leon.  282,  the  law  on  the  alteration  of 
mercantile  contracts  is  laid  down  in  Master  v.  Miller^  4  T.  R. 
320,  but  the  present  case  turns  on  a  policy  of  insurance,  and  in 
all  the  cases  on  policies  the  court  refers  to  the  materiality  of  the 
alteration  ;  as  in  Campbell  v.  Christie,  2  Starkie,  N.  P.  C.  64,  so 
in  Langhom  v.  Cologan  and  FairUe  v.  Christie.    The  alteration 
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here  is  immaterial,  the  risk  stands  as  it  stood  betore,  and  the  writ- 
ing immaterial  words  does  not  vacate  the  policy. 

BuRROUGH,  J.  If  the  insertion  of  these  words  had  altered  the 
effect  of  the  policy,  I  should  think  the  defendant  was  not  liable  to 
the  present  demand.  But  they  do  not  alter  it ;  for  the  insured  were 
to  have  liberty  to  sell,  barter,  exchange,  load,  and  re-load ;  and 
more  than  this  is  not  comprehended  in  the  words,  "  and  trade." 
There  can  be  no  colour  for  saying  that  this  alteration  is  material ; 
and  the  jury  have  held  that  it  is  not  material.  In  all  the  cases  the 
judges  put  their  finger  on  that  point.  Master  v.  Miller j  and  all 
the  others,  turn  on  the  materiality ;  more  especially  too  in  policies 
of  insurance ;  and  though  it  has  been  asserted  that  an  immaterial 
alteration  vacates  a  bond,  yet  no  authority  has  been  adduced  in 
support  of  that  position. 

RicHABDSON,  J.  I  am  of  opinion  that  the  defendant  is  not  dis- 
charged in  this  case,  because  the  alteration  made  is  immaterial ; 
the  ground,  on  which  the  cases  have  turned,  is,  that  the  alteration, 
has  varied  the  identity  of  the  contract.  My  brother  Lens  says,  the 
identity  of  the  contract  is  altered  here.  I  think  not.  If  the  defen- 
dant had  consented  to  this  alteration,  the  plaintiff  might  have  de- 
clared on  the  policy  as  it  originally  stood,  and  yet  have  fallen  in- 
to no  variance,  because  he  would  still  have  set  out  the  substance 
of  the  instrument ;  and  the  substance  of  it  was,  that  the  insured 
were  to  go  and  trade  :  the  instrument  now  produced  would  have 


proved  that  contract. 


Rule  discharged. 


BRITTAIN  V.  KINNAIRD  and  Another.— p.  432. 

In  treaptn  against  magistratea  for  taking  and  detaining  a  veasel,  a  conviction  by  the 
defendanta,  under  the  Bum-boat  act,  (no  defect  appearing  on  the  ftce  of  the  convie- 
tioD,)  ia  eoncluaive  evidence  that  the  vessel  in  question  is  a  boat  within  the  noeanjiiff 
of  the  act,  and  properly  condemned. 

In  an  action  against  a  magistrate,  a  conviction  by  him,  if  no  defect  appear  on  the  &ce  of 
it,  is  conciosive  evidence  of  the  facts  contained  in  it. 

Trespass  for  seizing  and  taking  possession  of  a  certain  vessel, 
called  the  Phosnix,  and  detaining  the  same,  with  her  masts,  &c., 
and  5001bs.  of  weight  of  gunpowder.  Plea  general  i&sue.  At 
the  trial  before  Dallas,  C.  J.,  at  the  sittings  after  Trinity  term, 
1819,  it  appeared  that  the  vessel  in  question,  which  was  decked, 
and  of  the  burthen  of  thirteen  tons,  was  seized  by  the  defendants, 
as  magistrates,  under  the  Bum-boat  act,  2  Geo.  3,  c.  28.  The 
plaintiff  was  about  to  offer  evidence,  that  the  vessel  in  question 
was  not  a  boat  within  the  meaning  of  the  act,  when  it  was  objected 
by  the  counsel  for  the  defendants,  that  the  conviction  was  the 
onlv  admissible  evidence  of  what  the  magistrates  had  determined, 
andf  Was  conclusive  as  to  the  subject  matter  of  that  determination. 
The  chief  justice  coinciding  In  that  opinion,  the  conviction  was 
put  in,  and  appeared  to  be  a  conviction  under  the  stat.  2.  G.  3,  c. 
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28,  for  that  "  the  plaintiff  unlawfully'  had  in  his  possession  in  a  cer- 
tain boat  in  the  river  Thames  certain  stores ;  to  wit,  S501bs.  weight 
of  gunpowder,  and  581bs.  weight  of  ball  cartridges,  which  had 
then  lately  been  unlawfully  procured  from  and  out  of  a  ship  or 
vessel  in  the  said  river  Thames."  His  lordship  being  of  opinion, 
that  the  conviction  was  a  conclusive  defence  to  the  action,  directed 
a  nonsuit,  reserving  the  point.     Accordingly, 

Vattghan,  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  that  the  magistrate  had,  by  the  act,  no 
power  to  take  any  thing  but  a  boat ;  that  he  had  no  right  to  assume 
to  himself  a  jurisdiction  by  calling  that  a  boat  which  was  in  truth 
a  vessel ;  and  that  he  could  not,  by  the  terms  of  his  conviction,  ex- 
clude a  party  from  raising  the  question  on  the  subject  matter  of 
it :  the  learned  Serjeant  cited  Davison  v,  Gi7/,  1  East,  64,  and 
Welch  V.  JVewA,  8  East,  394,  in  support  of  his  motion. 

Lens^  Serjt.,  now  showed  cause.  The  only  mode  of  getting  rid 
of  a  conviction  is  by  appeal  or  certiorari :  as  long  as  a  conviction 
remains  unquashed,  it  is  conclusive  of  the  facts  stated  in  it.  Whe- 
ther the  subject  matter  of  thi!s  conviction  were  a  boat  or  not,  was 
the  very  question  to  be  decided  before  the  magistrate,  and  upon 
which  his  decision  was  final.  Even  if  the  magistrate,  contrary  to 
all  law  and  fact,  had  corruptly  stated  that  to  be  a  boat  which  was 
clearly  a  ship,  the  plaintiff's  remedy  would  be  by  information,  not 
by  action.  Had  a  want  of  jurisdiction,  or  other  defect,  been  appa- 
rent on  the  face  of  the  conviction,  the  case  might  be  otherwise; 
but  while  the  conviction  remains  unimpeached,  the  merits  of  the 
case  cannot  form  the  subject  of  inquiry  by  action. 

Vatighan  and  LaweSy  Serjts.,  in  support  of  the  rule.  The 
question  to  be  decided,  in  reality,  amounts  to  this,  whether,  in 
cases  of  summary  convictions,  ^where  neither  appeal  nor  certiorari 
is  allowed,  such  convictions  are  to  be  deemed  conclusive  of  the 
facts  stated  in  them ;  and  whether  the  party,  who  feels  himself 
aggrieved,  is  precluded  from  showing,  that  the  convicting  magis- 
trate had  no  jurisdiction.  In  such  cases,  if  the  party  is  not 
allowed  to  show  that  the  facts,  on  which  jurisdiction  is  assumed, 
had  no  existence,  the  doors  of  justice  are  closed  against  him. 
Had  the  magistrate,  then,  jurisdiction  over  this  vessel  ?  That 
he  had  not,  will  appear  from  a  perusal  of  the  fifth  section  of  the 
act,(a)  which  gives  the  magistrate  a  jurisdiction  of  a  very  limited 

(a)  2  G.  8,  0.  28.  «  And  be  it  enacted  by  the  authority  aforesaid,  that  it  shall 
ana  may  be  lawful  for  the  said  master,  wardens,  and  assistants,  or  such  person 
or  persons  as  they  shall  from  time  to  time  depute  and  appoint  under  the  seal  of 
their  corporation,  and  for  all  owners  or  masters  of  ships  or  yessels,  either  in 
whole  or  in  part  in  the  said  riter  respectively,  or  for  such  person  and  persons 
as  the  said  owners  and  masters,  or  any  seven  or  more  of  them,  by  writing  under 
their  hands  and  seals,  shall,  for  that  purpose,  nominate,  depute,  and  appoint 
(and  which  it  shall  be  lawful  for  them,  from  time  to  time,  to  do),  at  any  time  or 
times  from  and  after,  &c.,  to  stop,  search,  and  detain  in  some  place  of  safety, 
any  boat  which  there  shaU  be  reason  to  suspect  has  any  ropes,  cordage,  tackle, 
apparel,  furniture,  stores,  materials,  or  any  part  of  any  cargo  or  la£ng  stolen 
or  unlawfully  procured  from  or  out  of  any  ship  or  vessel  in  the  said  river;  and 
also  to  apprehend  and  detain,  or  cause  to  be  apprehended  and  detained,  any 
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nature.  Whether  the  attention  is  draTrn  to  that,  or  any  other 
section,  no  doubt  can  exist,  that  boats  alone  formed  the  subject- 
matter  of  the  jurisdiction  intended  to  be  given  by  the  act.  The 
frequent  thefts  carried  on  in  open  boats  on  the  river  were  the 
grievances,  at  which  this  statute  was  pointed ;  and  this  is  made 
still  more  clear  by  the  statute  54  G.  3,  c.  187,  s.  22,  which 
enacts,  that  '*  forfeited  bocUs^  instead  of  being  burnt,  may  be  re- 
stored or  sold."  In  the  fifth  section  of  the  former  act,  the  term 
boat  alone  is  used,  "Any  boat  with  her  tackle,''  &c.,  "to  direct 
such  boat,  with  her  tackle,  &c.,  to  be  burnt  and  destroyed,  or  re- 
stored, &c.''  Now  the  vessel  in  question  was  a  decked  vessel,  of 
the  burthen  of  thirteen  tons,  and  registered.  Here  then  the 
jurisdiction  of  the  magistrate  is  limited,  both  as  to  subject,  per- 
son, and  place ;  and  all  such  matters  must  be  traversable.  Sup- 
pose the  vessel  in  question  had  been  a  seventy-four  gun  ship ; 
can  it  be  contended,  that  the  court  would  be  estopped  by  the 
terms  of  the  conviction  from  receiving  evidence  of  such  an  excess 
of  jurisdiction  ?  If  a  magistrate  assumes  jurisdiction  by  falsely 
asserting  the  fact,  upon  which  alone  his  jurisdiction  is  founded, 
such  a  proceeding  may  be  the  subject  of  inquiry  by  action, 
Welch  V.  Nashy  8  East,  894 :  whether  the  adjudication  be  in  the 
shape  of  an  order  or  a  conviction,  the  consequence  is  the  same ; 
and  the  question,  in  either  case,  is,  whether  the  party,  against 
whom  such  order  or  conviction  is  made,  is  concluded  by  it.  Sup- 
pose a  magistrate  were  to  state,  as  is  stated  in  this  case,  that  a 
party  was  found  with  certain  stores  in  his  possession,  in  a  boat, 
on  the  river  Thames,  in  the  county  of  Middlesex,  and  then  were 
to  adjudge  such  person  guilty  ;  and  it  were  to  be  the  fact,  that 
such  boat  was  on  the  river  in  another  county,  the  magistrate 
having  acted  out  of  his  county,  it  would  be  competent  to  give 
parol  evidence  of  that  fact  in  contradiction  of  such  conviction. 
What  is  the  case  of  a  rate  ?  If  a  party  be  not  occupier,  the 
whole  proceeding  is  coram  non  judice.  In  Perkin  v.  Proctor ^ 
2  Wils.  382,  the  question  being,  whether  the  party  was  a  trader 
within  the  bankrupt  laws,  an  action  was  brought,  on  the  ground 
that  the  commissioners  had  no  jurisdiction;  and  per  curiam^ 
^'We  are  all  of  opinion,  that  the  commission  of  bankruptcy  is 
void,  and  of  no  avail ;  the  jurisdiction  concerning  bankrupts  is 
confined  to  particular  persons  and  cases,"  &c. ;  and  the  case  of 
Marshalseay  10  Rep.  76  a,  i,  was  cited,  with  this  observation, 

person  or  persons  who  may  be  reasonably  suspected  of  haying  or  conyeying  any 
such  goods,  stores,  or  things  in  such  boat ;  and  such  person  or  persons  so  ap- 
prehended shall  be  (as  soon  as  conveniently  may  be)  conveyed  before  one  or 
more  justice  or  justices  of  the  peace  for  any  county,  city,  division,  liberty,  or 
place  adjoining  to  the  said  river ;  and  if  such  person  or  persons  shall  not  pro- 
duce the  party  or  parties  from  whom  he,  she,  or  they  bought  or  received  such 
merchandises,  goods,  stores,  or  things  aforesaid,  or  some  credible  person,  to  de- 
pose upon  oath  the  sale  or  delivery  thereof,  or  shall  not  give  an  account  to  the 
satisfaction  of  such  justice  or  justices  how  he,  she,  or  they  came  by  the  same  ; 
that  then  the  said  person  or  persons  so  apprehended  shall  be  deemed  and  ad- 
judged guilty  of  a  misdemeanor ;  and  such  boat,  with  her  tackle,  apparel,  fur- 
niture, and  loading,  shall,  upon  such  conviction,  be  forfeited  and  disposed  of  as 
is  hereinafter  directed." 
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"Where  there  is  no  jurisdiction  at  all,  there  is  no  judge;  the 
proceeding  is  as  nothing."  In  Terry  v.  Suntington^  Har dress, 
480,  when  the  commissioners  determined  low  wines  to  be  strong 
Waters,  it  was  held  to  he  a  proceeding  coram  nonjudice;  in  that 
case  the  commissioners  had  done  what  the  magistrates  have  done 
m  this,  viz.,  taken  upon  themselves  to  exercise  a  power  over  a 
subject  which  did  not  fall  within  their  iurisdiction.  IIale,  C. 
B.,  says  in  that  case,  "The  proceeding  here  is  civiltter,  not  cri- 
minalitir,  as  in  the  case  cited  out  of  12  Co.  But  the  case  of  a 
justice  of  peace  seems  to  come  fully  up  to  ours;  for  the  justice 
had  a  jurisdiction,  but  he  kept  not  within  it:  and  suppose  the  com- 
missioners should  adjudge  small-beer  or  water  to  be  strong-beer, 
it  would  be  mischievous,  if  the  subject,  in  such  a  case,  should  have 
no  action  upon  a  distress  taken  for  a  forfeiture."  In  order  to 
create  a  jurisdiction,  facts  must  exist ;  and  if  no  inquiry  is  to 
take  place  concerning  those  facts,  a  magistrate  stands  entrenched 
behind  his  own  conviction,  even  if  he  has  exceeded  his  jurisdic- 
tion. But  there  are  cases  which  decide  that  a  conviction  is  not 
conclusive  of  the  facts  stated  in  it ;  Menshaw  v.  Pleasance^  2 
Blk.  1174,  Milward  v.  Caffin,2  Blk.  1380;  and  the  stat.  21  G. 
8,  c.  55,  s.  47,  making  the  adjudication  of  a  magistrate  conclu- 
sive, aifords  a  strong  reason  for  supposing,  that,  before  the  pass- 
ing of  that  statute,  such  an  adjudication  was  considered  as  not 
conclusive.  An  act  of  parliament  followed  in  the  same  session, 
21  >Gr.  3,  c.  64,  which  repealed  the  21  G.  8,  and  so  left  the  mat- 
ter as  it  stood  beforOk 

Dallas,  C.  J,  The  general  principle  applicable  to  cases  of  this 
description,  is  perfectly  clear  ;  it  is  established  by  all  the  ancient, 
and  recognized  by  all  the  modern  decisions;  and  the  principle  is, 
that  a  conviction  by  a  magistrate,  who  has  jurisdiction  over  the 
subject  matter,  is,  if  no  defects  appear  on  the  face  of  it,  conclusive 
evidence,  of  the  fects  stated  in  it.  Such  being  the  principle,  what 
are  the  facts  of  the  present  case  ?  If  the  subject  matter  in  the  pre- 
sent case  were  a  boat,  it  is  agreed  that  the  boat  would  be  forfeited, 
and  the  conviction  stated  it  to  be  a  boat.  But,  it  is  said,  that 
in  order  to  give  the  magistrate  jurisdiction,  the  subject  matter 
of  his  conviction  must  be  a  boat ;  and  that  it  is  competent  to 
the  party  to  impeach  the  conviction,  by  showing  that  this  was 
not  a  boat.  I  agree,  that,  if  he  had  not  jurisdiction,  the  convic- 
tion signifies  nothing.  Had  he  then  jurisdiction  in  this  case  ?  By 
the  act  of  parliament  he  is  empowered  to  search  for  and  seize 
gunpowder  in  any  boat  on  the  river  Thames.  Now  allowing,  for 
the  sake  of  argument,  that  "boat"  is  a  word  of  technical  mean- 
ing, and  somewhat  different  from  a  vessel ;  still  it  was  matter  of 
fact  to  be  made  out  befiare  the  roa^strate,  and  on  which  he  was  to 
draw  his  own  conclusion.  But,  it  is  said,  that  a  jurisdiction  limited 
as  to  person,  place,  and  subject  matter,  is  stinted  in  its  nature, 
and  cannot  be  lawfully  exceeded.  I  agree  \  but  upon  the  inquiry 
before  the  magistrate,  does  not  the  person  form  a  question  to  be 
decided  by  evidence  ?  does  not  the  place,  does  not  the  subject 
matter,  form  such  a  question  ?     The  possession  of  a  boat,  therefore, 


438]  1  Broderif  &  Bingham.  729 

with  gunpowder  on  board,  is  part  of  the  offence  charged,  and  how 
could  the  magistrate  decide,  but  by  examining  evidence  in  proof 
of  what  was  alleged  ?  The  magistrate,  it  is  urged,  could  not  give 
himself  jurisdiction,  by  finding  that  to  be  a  fact  which  did  not 
exist.  But  he  is  bound  to  inquire  as  to  the  fact,  and,  when  he  has 
inquired  his  conviction  is  conclusive  of  it.  The  magistrates  have 
inquired  in  the  present  instance,  and  they  find  the  subject  of  con- 
viction to  be  a  boat.  Much  has  been  said  about  the  danger  of  ma- 
gistrates giving  themselves  jurisdiction,  and  extreme  cases  have 
been  put,  as  of  a  magistrate  seizing  a  ship  of  seventy-four  guns, 
and  calling  it  a  boat.  Suppose  such  a  thing  done,  the  conviction 
is  still  conclusive,  and  we  cannot  look  out  of  it.  It  is  urged  that 
the  party  is  without  remedy ;  and  so  he  is,  without  civil  remedy, 
in  this  and  many  other  cases ;  his  remedy  is  by  proceeding  crimi- 
naUy,  and,  if  the  decision  were  so  gross  as  to  call  a  ship  of  seventy- 
four  guns  a  boat,  it  would  be  good  ground  for  a  criminal  pro- 
ceeding. Formerly  the  rule  w^as  to  intend  every  thing  against  a 
stinted  jurisdiction,  that  is  not  the  rule  now,  and  nothing  is  to  be 
intended,  but  what  is  fair  and  reasonable,  and  it  is  reasonable  to 
intend,  that  magistrates  will  do  what  is  right.  But  cases  have  been 
cited,  and  first,  a  case  in  Hardress  ;  Terry  v.  Huntingdon^  Hardreiss, 
480,  what  is  the  principle  there  ?  That  an  action  will  lie  against  an 
officer  for  executing  the  process  of  a  limited  jurisdiction  in  cases,  to 
which  such  jurisdiction  does  not  extend  ;  it  is  admitted  however  in 
that  case,  that,  if  the  commissioners  had  had  jurisdiction  of  the  cause, 
though  they  had  given  a  wrong  judgment,  as  if  they  had  adjudg- 
ed small  beer  to  be  strong,  their  judgment  could  not  have  been  ex- 
amined in  an  action.  What  is  said  by  the  different  judges,  and  es- 
pecially by  Baron  Rainsford  ?  "  That  the  defendants  might  well 
enough  have  justified  by  virtue  of  an  authority  from  the  commis- 
sioners of  excise,  who  are  judges  of  the  fact,  and  that  their  au- 
thority is  not  traversable  by  the  plaintiff.*'  Now,  apply  that  case. 
If  it  had  appeared  upon  the  face  of  the  conviction,  here,  as  it  did, 
there,  upon  the  special  case,  that  the  magistrates  had  no  jurisdic- 
tion, the  judgment  of  the  court  might  have  been  different.  But 
the  magistrates  have  jurisdiction  here  ;  they  have  jurisdiction  over 
gunpowder  found  in  a  boat,  as  in  the  other  case,  the  commission- 
ers had  over  the  beer.  The  decision  in  Crepps  v.  Durdetiy  Cowp. 
640,  turned  expressly  on  the  ground  that  the  magistrate  had  no 
jurisdiction,  and  that  the  justification  set  up  was  illegal  on  the  face 
of  it :  that  case,  therefore,  and  Gray  v.  Cookson^  1  East,  13,  are 
clear  authorities  to  show,  that  a  conviction  like  this  must  be  con- 
clusive. Welsh  V.  J^ash  was  no  sooner  cited  in  Gray  v.  Cookson^ 
than  Bayley,  J.,  distinguished  it  as  turning  only  on  an  ex  parte  or- 
der of  justices ;  a  proceeding  in  no  way  resembling  a  conviction, 
where  the  matter  is  investigated  on  oath  in  the  presence  of  both 
parties.  I  am,  therefore,  most  clearly  of  opinion,  that  this  rule 
ought  to  be  discharged. 

Park,  J.  All  the  cases  from  Hardress  downward  concur  in 
one  uniform  principle,  that  where  a  magistrate  has  jurisdiction,  a 
conviction  by  him  is  conclusive  evidence  of  the  facts  stated  in  that 
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conviction.  In  Dr.  Groenvelt's  case,  1  Lord  Raymond,  471,  Holt, 
C.  J.,  expressly  says,  "  That  if  the  commissioners  had  had  jurisdic- 
tion of  the  cause,  though  they  had  given  a  wrong  judgment,  their 
judgment  could  not  have  been  examined  in  an  action."  My  brother 
iMwes  has  said  much  about  the  commissioners  of  bankrupts ;  the 
same  topic  was  urged  before  lord  Holt,  but  the  reply  was  that  they 
are  not  judges.  In  Grayy.  Cookson,  lord  Ellenborough  says,  "The 
justices  had  by  law  the  authority,  which  they  in  fact  exercised  in 
this  case,  by  a  commitment  under  this  conviction ;  and  that  they 
were,  therefore,  entitled  to  have  been  acquitted  under  the  genersd 
issue  pleaded  by  them."  Jickerly  v.  Parkinson^  3  M.  &  S.  411, 
is  a  remarkably  strong  case,  there  the  defendant,  a  vicar  general  of 
the  bishop,  had  excommunicated  the  plaintiiS*  for  not  taking  ad- 
ministration of  an  intestate's  effects ;  and  though  the  citation,  by 
which  the  plaintiff  was  cited,  was  void,  still,  the  subject  matter  of 
the  judgment  being  a  thing  within  the  defendant's  jurisdiction,  the 
court  held  that  the  action  did  not  lie.  In  Strickland  v.  Ward^  7  T. 
R.  634,  notis.j  Yates,  J.,  says,  "  The  conviction  cannot  be  contro- 
verted in  evidence.  The  justice  having  a  competent  jurisdiction 
of  the  matter,  his  judgment  is  conclusive  till  reversed  or  quashed." 
In  the  present  case  the  whole  argument  has  turned  on  that,  which, 
under  the  circumstances,  it  was  impossible  to  give  in  evidence, 
nameljr,  that  the  vessel  in  question  was  not  a  boat ;  but  supposing 
that  this  point  might  have  been  entered  into  at  the  trial,  has  any 
thing  been  stated  to  show  that  the  vessel  was  not  a  boat  ?  Upon 
such  point  as  this,  dictionaries  are  certainly  good  authority,  and 
Dr.  Johnson  calls  a  boat,  '^  a  ship  of  small  size,  as  a  passage  boat, 
advice  boat,  fly  boat."  Falconer's  marine  dictionary  says,  a  boat 
is  open  or  decked  according  to  the  purpose  for  which  it  is  intended." 
On  every  ground,  therefore,  the  rule  for  a  new  trial  in  this  case 
must  be  discharged. 

BuBRouGH,  J.  Since  I  have  been  in  Westminster  Hall,  it  has 
never  been  doubted,  that,  where  a  magistrate  has  jurisdiction,  a 
conviction,  having  no  defects  on  the  face  of  it,  is  conclusive  evi- 
dence of  the  facts  which  it  alleges.  In  the  present  case,  by  act  of 
parliament  the  magistrate  has  jurisdiction  over  bum-boats  and 
other  boats :  but,  in  the  very  exercise  of  that  jurisdiction,  he  must 
make  inquiry  as  to  fact,  and  decide  on  all  the  evidence  which 
comes  before  him ;  when  he  has  done  this,  the  conviction  is  con 
elusive  as  to  the  facts  stated.  Two  cases  have  been  much  pressed 
on  us,  Welch  v.  JVcwA,  and  the  bankruptcy  case.  I  am  astonished 
that  any  one,  who  has  looked  into  the  13  G.  3,  should  press  upon 
us  Welch  V.  JVlwA.  That  was  a  case  upon  an  order  of  justices 
touching  the  diverting  a  way  ;  there  was  no  litigant  party,  and  the 
order  was  made  upon  hearing  the  evidence  of  one  side  only.  The 
order  was  not  like  a  conviction,  a  proceeding  in  invitum^  and  was 
at  all  events  bad  upon  the  face  of  it.  With  respect  to  the  bank- 
ruptcy case,  {Perkin  v.  Proctor ,  2  Wils.  382,)  a  commission  of  bank- 
rupt IS,  in  its  commencement,  altogether  an  ex  parte  proceeding 
behind  the  back  of  the  party :  and,  therefore,  has  no  application 
to  a  case,  where  the  party  brings  forward  his  evidence,  and  disputes 
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before  a  magistrate,  that  which  is  urged  against  him.  As  to  the 
hardship  of  there  being  no  appeal  in  this  case,  if  the  legislature 
takes  away  appeal  and  certiorari,  how  can  we  interfere  ?  It  has 
often  been  said,  that  these  summary  jurisdictions  should  not  be 
given  without  appeal,  and  the  legislature  have  answered  that  an 
appeal  is  inconvenient  in  cases  of  such  immediate  urgency.  Of 
the  propriety  of  that,  parliament  is  to  judge,  and  not  this  court.  I 
have  not  the  least  aoubt  on  this  case.  Henshaw  v.  Pleasance 
turned  on  the  particular  ground  of  a  proceeding  before  the  com- 
missioners of  excise. 

Richardson,  J.  I  am  of  the  same  opinion ;  whether  the  vessel 
in  question  were  a  boat  or  no,  was  a  fact  on  which  the  magistrate 
was  to  decide,  and  the  fallacy  lies  in  assuming,  that  the  fact, 
which  the  ma^strate  has  to  decide,  is  that  which  constitutes  his 
jurisdiction.  If  a  fact  decided  as  this  has  been,  might  be  ques- 
tioned in  a  civil  suit,  the  magistrate  would  never  be  safe  in  his  ju 
risdiction.  Suppose  the  case  for  a  conviction  under  the  game  laws 
of  having  partridges  in  possession :  could  the  magistrate  in  an  action 
of  trespass  be  called  on  to  show,  that  the  bird  in  question  was  really 
a  partridge  ?  and  yet  it  might  as  well  be  urged  in  that  case,  that  the 
magistrate  had  no  jurisdiction  unless  the  bird  were  a  partridge,  as  it 
may  be  urged  in  the  present  case,  that  he  has  none  unless  the 
machine  be  a  boat.  So  in  the  case  of  a  conviction  for  keeping  dogs 
for  the  destruction  of  game,  without  being  duly  qualified  to  ao 
so :  after  the  conviction  had  found  that  the  oiSender  kept  a  dog  of 
that  description,  could  he,  in  a  civil  action  be  allowed  to  dispute 
the  truth  of  the  conviction  ?  In  a  question  like  the  present,  we  are 
not  to  look  to  the  inconvenience,  but  the  law  ;  but,  surely,  if  the 
magistrate  acts  bona  fide,  and  comes  to  his  conclusion  as  to  mat- 
ters of  fact,  according  to  the  best  of  his  judgment,  it  would  be 
highly  unjust  if  he  were  to  have  to  defend  himself  in  a  civil  ac- 
tion ;  and  the  more  so,  as  he  might  have  been  compelled  by  a  man- 
damus to  proceed  on  the  investigation.  Upon  the  general  princi- 
ple, theretore,  that  where  the  magistrate  has  jurisdiction,  his  con- 
viction is  conclusive  evidence  of  the  facts  stated  in  it,  I  think  this 
rule  must  be  discharged. 

Rule  dischai^d  accordingly. 


ARNOLD  V.  REVOULT.  —p.  443. 

Whera  a  lease  was  stated  in  the  declaration  to  be  made  by  the  pUtintiff  on  the  one  part, 
and  T.  R.  on  the  other,  but  turned  out,  on  evidence,  to  have  been  made  by  the  plain- 
tiff and  his  wife  on  the  one  pert,  and  T.  R.  on  the  other ;  held,  (Dallas,  C  J.,  a6- 
unie)  that  this  was  no  variance. 

Covenant  on  a  lease  for  not  repairing.     The  plaintiff  declared 
on  an  indenture  between  himself  of  the  one  p<£t  and  Revoult  of  the 
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other  part.  At  the  trial  before  Park,  J.,  Croyden  Summer  Assizes, 
1819,  the  indenture  produced  was  a  lease  of  the  wife's  land  be- 
tween the  plaintiff  and  his  wife  of  the  one  part,  and  Revoult  of 
the  other  part.  It  was  objected  that  this  was  a  fatal  variance,  and 
the  plaintuT  was  nonsuited. 

Onslow,  Serjt.,  on  a  former  day  obtained  a  rule  nisi  to  set  aside 
this  non-suit  and  have  a  new  trial,  on  the  ground  that  the  instru* 
ment  had  been  correctly  described  in  the  declaration,  (the  rules  of 
pleading  only  requiring,  that  the  legal  effect  of  an  instrument 
should  be  given  ;)  and,  that  the  covenants  in  the  present  lease, 
were  in  effect  all  covenants  to  the  husband,  as  the  wife's  property 
vested  in  him,  if  not  disposed  of  by  settlement  He  cited  Anker^ 
stein  V.  Clark,  4  T.  R.  616,  and  Beaver  v.  Lane,  2  Mod.  217. 

Toddy,  Serjt.,  now  showed  cause  against  the  rule.  The  state- 
ment tbat  the  indenture  was  made  by  the  husband,  when  in  fad 
it  was  made  by  the  husband  and  wife,  constitutes  a  material 
variance ;  and  the  distinction  is  between  cases  where  the  act  of 
the  wife  is  void,  and  where  it  is  merely  voidable ;  where  the  act 
of  the  wife  is  merely  voidable,  she  must  be  recognised  as  a  con- 
tracting party,  till  the  instrument  by  which  she  contracts  is 
avoided  by  the  refusal  of  ber  husband.  O-ardiner  v.  Norman^ 
Cro.  Jac.  617,  and  Shipmth  v.  SUed,  Cro.  El.  769.  The  grant- 
ing  of  the  lease  by  the  wife,  in  the  present  instance,  was  clearly 
only  a  voidable  act,  the  lands  having  been  hers  while  sole ;  if  she 
had  survived  her  husband,  the  property  in  them  would  have  sur- 
vived to  her,  and  she  would  have  been  liable  upon  her  own  cove- 
nants in  this  indenture.  A  lease,  therefore,  from  the  husband 
alone,  might  have  been  very  different  in  effect,  from  a  lease  by 
the  husband  and  wife ;  and  it  was  material,  that  she  should  be 
described  as  a  party  to  it,  if  such  was  really  the  fact.(a)  In 
AUberry  v.  Walby,  1  Str.  229,  it  appears  from  the  objection 
raised  in  error,  that  the  lease  was  described,  in  that  action,  as 
being  between  the  husband  and  wife  and  another  on  one  part^ 
and  the  Court  said,  that  the  wife  might  be  joined  in  the  action 
at  election.  So  Howel  v.  Maifi^,{b)  The  husband  may,  if  he 
please,  sue  alone,  but,  if  he  undertake  to  describe  the  instru- 
ment, his  description  must  accord  with  the  fact.  In  Beaver  v. 
Lane  the  objection  was  made  irftor  verdict  in  arrest  of  judgment, 
and  not,  as  in  the  present  case,  at  Nisi  Prius.  Neither  can  it  be 
dollected  from  that  case,  that  the  deed,  on  which  the  action  was 
brought,  was  set  out  in  the  declaration  by  way  of  description  of 
the  particular  instrument,  as  having  been  made  by  husband  and 
wife  of  the  one  part,  but  merely,  that  the  defendant  held  accord- 
ing to  the  form  and  effect  of  a  certain  indenture  between  the 
plaintiff  of  the  one  part,  and  the  defendant  of  the  other  part. 
Further,  the  covenant  in  Beaver  v.  Lane  was  said  to  be  concern- 
ing the  husband's  houses,  whereas  in  the  declaration  in  the 

(a)  Bm.  Abr.  tit  Leases,  G. 
(6)  8  LeTinz.  408.    See  also  Selw.  N.  P.  810,  2d  edit 
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present  case,  the  property  la  shown  to  be  in  the  wife.  The  case 
of  Ankerstein  v.  Olark  is  inapplicable  on  th^  present  occasion, 
because  the  bond  given  to  husband  and  wife,  which  was  the  sub- 
ject of  that  action,  vests  in  the  husband  and  his  personal  repre- 
sentatives absolutely,  and  does  not  survive  to  the  wife  like  heir 
chattels  real.  Her  interest  in  that  case  wa^  wt  such  as  to  make 
it  proper  to  join  her  in  the  action. 

Pare,  J.  This  case  was  taken  by  surprise  at  Nisi  Prius :  on  the 
general  law  of  it,  there  can  be  no  difference  of  opinion.  Beaver  v. 
XaTie  goes  to  the  very  point,  and  is  confirmed  by  AnkerMt^in  v. 
Clark.  But,  it  is  said,  there  is  a  variance,  between  the  instru- 
ment declared  on,  and  that  produced  in  evidence.  I  think  there  ia 
no  variance,  because  the  wife  had  only  a  chattel  interest  in  the  lands 
before  marriage,  and  that  interest  vesting  in  the  husband,  the  co- 
venants made  to  husband  and  wife  must,  in  legal  effect,  be  deeiped 
covenants  made  to  the  husband  alone. 

BxTBBouGH,  J.  Where  a  deed  is  falsely  described,  an  objection 
may  be  taken  :  but  a  party  may  always  declare  according  to  the 
legal  effect  of  a  deed,  ancf  under  that  rule  the  allegation  in  this 
instance  is  perfectly  correct.  A  promissory  note  maoe  to  the  wife, 
may  be  described  as  a  note  made  to  the  husband. 

Richardson,  J.  I  think  this  is  no  variance :  and  I  rely,  princi- 
pally, on  the  case  in  the  Second  Modem  Reports^  There  it  was 
heldf,  that  the  husband  might  refuse  as  to  his  wife  and  sue  adone, 
and  he  may  do  the  same  here.  This  is  no  more  a  variance  than  in 
the  case  of  bonds  and  promissoiy  notes,  when  they  are  made  to 
the  wife,  and  declared  on  as  made  to  the  husband,  which  has  al- 
ways been  held  allowable. 

Dau^as,  C.  J.,  absent. 


Rule  absolute. 


WELLS  V.  GIRLING.— p.  447. 

A.,  a  trader,  in  embarraaeed  circumstancea,  being  indebted  to  plaintiff  for  money  lent, 
and  goods,  plaintiff  promiaed,  to  induce  A.*8  creditore  to  agree  to  a  composition  on 
condition  of  A.*8  giving  the  plaintiff  a  promissory  note  for  the  money  lent,  signed  by 
A.  and  another  as  security :  tbe  note  was  given  by  A.  and  signed  by  defendant,  as 
security;  tbe  plaintiff  and  A.  agreed  to  keep  the  matter  a  secret  from  A.*s  creditors, 
and  tbe  plaintiff  endeavoured,  but  in  vain,  to  accomplish  a  composition  with  them. 
Held,  that  the  transaction  was  fraudulent  and  void,  and  that  plaintiff  could  not  recover 
on  the  note  against  the  defendant. 

On  the  11th  of  May,  1816,  A.  borrows  of  a  80^  On  tbe  9th  of  June,  1817,  A. 
and  0.  give  B.,  for  that  loan,  a  note  of  hand  for  87/.  3*.  payable  by  four  instaU 
ments;  viz.  on  the  99th  of  September  and  25tb  of  December,  1817,  and  the  35th 
of  March  and  24th  of  June,  1818,  with  an  agreement  that  the  whole  B7L  St.  should 
be  payable  on  defiiult  of  any  one  instalment  Held,  that  the  agreement  was  not 
Dsorioos. 

Assumpsit  against  the  defendant  as  one  of  tbe  makers  of  a  pro 
missory  note,  of  \vhich  the  following  is  a  copy. 

8Q 
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"  London^  9th  June,  1817. 
"  We  jointly  and  severally  promise  to  pay  to  Mr.  John  Wells, 
or  order,  the  sum  of  87/.  3s,  in  manner  following,  viz.  the  sum  of 
21/.  155.  9</.,  on  the  29th  day  of  September  now  next  ensuing,  the 
further  sum  of  21/.  155.  9c/.,  on  the  25fli  day  of  December,  now 
next  ensuing,  the  further  sum  of  21/.  155.  9d.,  on  the  25th  day  of 
March,  1818,  and  the  further  sum  of  21/.  155.  9(/.,  on  the  24th 
day  of  June,  1818  ;  and  in  case  default  shall  be  made  in  payment 
of  any  or  either  of  the  above  sums,  at  the  times  above  limited  for 
that  purpose,  then  we  jointly  and  severally  promise  to  pay,  the 
whole  of  the  said  sum  of  87/.  35.,  or  so  much  thereof  as  shall  not 
have  been  paid  immediately  after  such  default  as  aforesaid. 

"  W.  Bath. 
"5.   Girling.'' 

At  the  trial  before  Dallas,  C.  J.,  at  the  Westminster  sittings  m 
this  term,  it  appeared  that  on  the  11th  May,  1816,  the  plaintiff, 
who  with  a  partner,  named  Waring,  carried  on  the  business  of  a 
brewer,  lent  to  Bath,  a  publican,  the  sum  of  80/.  In  1817,  Bath 
became  embarrassed  ;  at  this  period,  among  other  debts,  he  owed 
to  the  plaintiflf  the  above  80/.;  he  also  owed  to  the  house  of  Warinjg 
and  Wells,  93/.  6s.  lOd.  for  beer.  In  order  to  get  security  for  his 
debt  of  80/.,  the  plaintiff  promised  Bath,  that  (in  the  event  of  the 
last-mentioned  debt,  with  interest  thereon  from  the  11th  May, 
1816,  being  secured)  he  (the  plaintiff)  would  obtain  the  consent 
of  all  the  other  creditors  of  Bath,  to  take  a  composition  of  55.  in 
the  pound  for  their  debts.  The  defendant  then  became  security 
for  Bath's  debt  of  80/.,  with  interest  thereon  from  May,  1816, 
and  signed  the  above  note  at  the  house  of  the  plaintiff's  attorney. 
It  was  agreed  by  the  plaintiff  and  Bath,  that  this  transaction 
should  be  concealed  from  the  other  creditors,  and  accordingly  it 
was  concealed.  After  the  security  had  been  given,  the  plaintiff 
proceeded  to  call  on  some  of  Bath's  creditors,  and  endeavoured  to 
induce  them  to  enter  into  a  composition  of  55.  in  the  pound,  but 
did  not  succeed.  On  the  28th  November  following,  the  plaintiff 
sued  out  a  commission  of  bankruptcy  against  Bath,  founded  upon 
the  debt  due  to  himself  and  partner  of  93/.  65,  lOrf.,  and  the  pri- 
vate debt  due  to  himself,  th^  subject  of  the  above  mentioned  note, 
and  was  chosen  assignee.  The  plaihtiff  proved  his  debt  on  the 
note,  and  Bath  obtained  his  certificate,  dated  1st  November,  1818. 
The  counsel  for  the  defendant  contended,  that  this  transaction  was 
void  on  two  grounds  ;  first,  as  being  usurious  ;  secondly,  as  being 
a  fraud  on  the  creditors  of  Bath,  a  preference  having  been  given 
to  one  creditor  as  the  secret  price  of  his  endeavounng  to  induce 
the  rest  to  enter  into  a  composition.  The  jury  found  a  verdict  for 
the  plaintiff:  leave  was,  however,  given,  to  move  to  set  the  verdict 
aside,  and  enter  a  nonsuit  on  these  two  grounds.     Accordingly, 

Blossetj  Serjt.,  in  mo^Hng  for  the  rule  contended,  that  if,  accord- 
ing to  the  terms  of  the  note,  the  whole  87/.  35.  had  been  paid  upon 
a  failure  of  the  first  instalment  or  any  instalment  prior  to  the  last, 
a  part  of  the  7/.  35.  which  constituted  the  interest  of  the  80/.  from 
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the  11th  of  May,  1816,  to  the  24th  of  June,  1818,  would  have 
been  paid  before  it  became  due  as  interest,  and  therefore  the  con- 
tract was  usurious.  He  cited  2  Hawk.  pi.  cor.  tit.  Usury,  and 
MoTBe  V.  Wilson^  4  T.  R.  858,  verba  Ashhurst,  J. 

But  the  court  being  unanimously  of  opinion  that  this  was  a  com- 
mon stipulation  for  a  penalty  in  case  of  a  default,  and  not  a  usu- 
rious contract,  granted  the  rule  only  on  the  ground  that  the  trans- 
action was  a  fraud  within  the  bankrupt  laws. 

Vaughan^  Serjt.,  now  showed  cause.  The  defendant  is  a 
surety  with  full  knowledge  of  the  circumstances  of  the  case,  and 
cannot  now  defeat  his  own  instrument.  The  transaction  is  neither 
a  fraud  on  the  creditors,  nor  a  diminution  of  the  bankrupt's  estate ; 
on  the  contrary,  it  operates  in  relief  of  the  estate,  and  conse- 
*  quently  in  aid  of  the  creditors  at  large ;  but  for  the  defendant's 
note,  Bath's  debt  of  872.  8«.  would  have  been  chargeable  on 
Bath's  estate,  to  the  diminution  of  the  funds  disposable  for  the 
benefit  of  the  creditors,  which  funds  are  relieved  in  proportion 
to  the  payment  of  the  872.  88.  by  the  defendant  as  surety. 
Without  going  through  all  the  cases,  the  principle  laid  down  in 
Cockshott  V.  Bennettj  2  T.  R.  768,  is,  that  when  creditors  are 
induced  to  accept  a  composition  under  the  expectation  that  they 
shall  all  share  alike,  and  one  of  them  contrives  by  any  means  to 
obtain  more  than  his  share  of  the  debtor's  property,  the  means 
resorted  to  are  fraudulent  and  void :  but  here  there  was  no 
composition,  and  the  principle  does  not  apply.  The  plaintiff  here 
does  not  appropriate,  or  attempt  to  appropriate  to  himself,  any 
part  of  the  debtor's  property,  or  touch  the  fund  disposable  for 
the  benefit  of  the  other  creditors.  With  respect  to  goods  fur- 
nished, he  offers  to  stand  on  the  same  footing,  and  sign  the  same 
composition  as  the  other  creditors ;  all  he  requires  and  obtains, 
is  the  personal  security  of  one  of  the  debtor's  friends,  for  money 
actually  advanced  a  twelvemonth  before.  The  case  of  Wheel- 
Wright  v.  Jackson,  5  Taunt.  109,  is  stronger  than  the  present, 
and  will  doubtless  be  decisive  of  it.  In  Wneeltoright  v.  Jackson^ 
as  in  the  present  case,  a  deed  of  composition,  though  intended, 
was  not  executed,  and  that  forms  the  ground-work  of  Chief 
Justice  Mansfield's  judgment.  The  plaintiff  had  obviously  no 
intention  of  touching  any  funds  which  could  go  to  the  other 
creditors ;  it  is  too  much,  therefore,  to  say,  that  the  defendant 
can  now  come  before  the  Court,  and  call  the  security  which  he 
has  given,  a  fraud  upon  the  other  creditors. 

Blossety  in  support  of  the  rule.  In  all  the  cases,  the  party 
concerned  has  been  allowed  to  raise  the  objection  on  which  the 
defendant  relies.  There  is  scarcely  an  instance  in  which  he  ma^ 
not  insist  on  the  illegality  of  the  transaction.  This  is  the  princi- 
ple recognised  in  all  cases  of  usury,  in  racing  cases,  and  cases 
of  illegal  wagers  and  games  generally.  Wheelwright  v.  Jackson 
is,  as  far  as  it  goes,  an  authority  for  the  defendant,  for  it  is  there 
laid  down,  that  if  the  question  had  turned  on  the  composition 
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proposed,  the  transaction  would  have  been  deemed  fraudulent. 
But  that  case  went  wholly  on  a  different  ground,  the  question 
arising  as  between  assignees  of  a  bankruptcy,  which  took  place 
unexpectedly,  and  a  party  who  had  received  notes  and  bills  of  ex- 
change from  the  bankrupt.  That  was  not  an  action  to  enforce 
an  agreement,  but  to  recover  damages  for  the  conversion  of  in- 
struments, to  which,  while  they  w^e  in  his  possession,  the  de- 
fendant had  at  least  as  good  a  titlQ  as  the  plaintiff;  though,  if 
never  having  possessed  them,  he  had  sued  the  plaintiff,  he  might 
have  sued  in  vain ;  and  so  here,  if  the  defendant  had  actually 
paid  this  bill,  he  could  not  perhaps  have  again  recovered  the 
amount ;  but  the  principle  ''  in  pari  delicto  potior  eat  conditio 
possidentis''  applies  to  both  cases.  If  the  case  of  WheelwrigU 
v.  Jackson  had  been  an  action  by  the  bankrupt  himself  or  his 
assignees  to  enforce  an  agreement,  and  had  been  so  declared  on, 
is  there  anything  in  that  case  to  justify  the  conclusion  that  such 
agreement  would  have  been  enforced  7  Whether  or  no  the  com* 
position  was  actually  entered  into  in  the  present  case,  is  imma- 
terial ;  the  question  is,  whether  the  transaction  was  meant  as  a 
fraud  upon  the  other  creditors.  The  defendant  urges  that  the 
creditors'  fund  was  increased,  but  if  this  composition  had  been 
carried  into  effect  how  would  the  matter  have  stood  ?  Bath's 
debt  was  to  be  paid  to  the  plaintiff  in  full ;  he  was  to  have  twen^ 
shillings  in  the  pound,  the  rest  of  ^e  creditors  five  shillings.  Is 
not  this  a  gross  fraud?  How  was  the  plaintiff  to  induce  the 
creditors  to  consent  to  ^  composition,  but  by  representing  to 
them  that  he  too  was  a  creditor,  and  willing  to  agree  to  the  same 
terms  ?  The  whole  transaction,  too,  between  uie  plaintiff,  the 
defendant,  and  Bath  was  to  be  kept  secret.  Why?  Clearly 
that  the  rest  of  the  creditors  might  believe  that  the  plaintiff 
stood  in  pari  passu  with  them.  The  result  of  the  case  is,  that  it 
falls  completely  within  former  decisions.  In  Jackman  v.  itfit- 
cheU^  13th  Yes.  Jr.  586,  the  whole  case  turns  upon  the  conceal- 
ment, and  the  public  policy  to  be  pursued  on  such  occasions.  In 
Jackson  v.  Lomas  the  principle  is  thus  laid  down  by  Bulleb,  J., 
^*  The  general  principle  is,  that  a  secret  agreement  of  this  kind, 
mad 3  between  the  insolvent  and  some  of  the  creditors,  in  order 
to  iadttce  the  rest  of  the  creditors  to  agree  to  the  composition, 
is  void. "(a)  The  same  principle  is  la3  down  by  Lord  Ellbit^ 
BOROUGH  in  Leicester  v.  Rose,  "Where  the  creditors  in  general 
have  bargained  for  an  equality  of  benefit  and  mutuality  of  security, 
it  shall  not  be  competent  for  one  of  them  to  secure  any  partial 
benefit  or  security  to  himself."(6)  Now,  in  this  case,  a  particular 
creditor,  one  of  a  large  number,  reaps  a  peculiar  benefit.  Ooch- 
shott  v.  Bennett  contains  the  ssme  principle.  There,  indeed, 
something  was  done  under  the  agreement,  but  it  is  the  agreement 
itself,  and  not  what  is  done  under  it,  that  must  raise  the 
question. 

(a)  4  T.  B.  170.  (6)  4  Sast,  3S1. 
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Dallas,  C.  J.  In  this  case,  the  first  question  is,  whether  this 
agreement  was  fraudulent  in  its  creation,  and  that  depends  upon 
the  facts.  Wells  was  a  creditor  of  Bath,  and  before  Bath  became 
bankrupt.  Wells  and  his  partner  furnished  Bath  with  goods  to  the 
amount  of  93/.  6s.  lOd.  Bath  was  also  indebted  to  Wells  in  a  sum 
of  80/.  on  a  separate  account.  Bath  becoming  embarrassed,  a  ques- 
tion arose,  whether  an  application  should  not  be  made  to  his  cre- 
ditors at  large.  Upon  this,  Wells  being  fully  apprised  of  Bath's 
embarrassment,  says,  pay  me,  or  give  me  security,  and  I  will 
speak  to  the  creditors,  to  induce  them  to  enter  into  a  composition. 
The  promissory  note,  which  is  the  foundation  of  this  action,  was 
then  given :  and  we  must  take  this  with  us,  that  it  was  insisted  by 
Wells,  that  jthis  transaction  should  be  kept  secret.  Now,  what  was 
Wells  to  do  ?  He  was  to  induce  the  rest  of  the  creditors  to  sign  the 
deed  of  composition,  in  the  confidence,  that  they  were  sharing 
equally  with  him  the  property  of  Bath  ;  whereas,  he  himself  had 
secured  the  full  payment  of  a  debt  of  his  own,  as  the  price  of  his 
interference.  These  facts  do  not  leave  much  doubt  as  to  the  fraud, 
of  the  case.  If,  then,  the  agreement  is  fraudulent,  it  is  void  ;  and 
I  am  at  a  loss  to  understand,  how  an  agreement  void  in  its  crea- 
tion, can  cease  to  be  void  from  subsequent  circumstances.  If, 
therefore,  it  were  not  for  one  difficulty  which  I  feel,  I  should  think 
on  the  authority  of  all  the  cases  that  the  plaintiff  cannot  be  enti- 
tled to  recover  in  this  action.  That  difficulty  does  not  arise  from 
the  case  of  Wheelwright  v.  Jackson^  but  from  what  is  said  by  the 
Chief  Justice  in  delivering  his  judgment.  It  is  my  opinion,  as  at 
present  advised,  that  a  nonsuit  must  be  entered  in  the  present 
case  ;  and  if,  on  looking  into  the  case  of  Wheelwright  v.  Jackson^ 
I  should  find  reason  to  alter  that  opinion,  1  shall  mention  this  case 
again. 

Park,  J.  I  am  of  opinion,  that  this  is  a  case  of  firaud.  The 
cases  of  Jackson  v.  Lomas  and  Leicester  v.  Rose  are  decisively  in 
favour  of  this  opinion,  and  it  is  impossible  to  sav,  that  this  note 
can  stand  under  the  authority  of  those  cases.  The  instrument  is 
void,  in  its  creation,  and  how  can  it  be  said,  that  in  any  subsequent 
stage  of  its  existence,  it  can  become  valid }  It  is  useless  to  go  fur- 
ther into  the  case,  as  his  lordship  has  stated  it  so  accurately.  The 
case  of  Wheelwright  v.  Jackson  has  come  before  us  for  the  first 
time,  and  the  expressions  used  in  the  judgment  of  that  case,  may 
require  a  little  consideration  ;  at  present,  i  am  of  opinion,  that  a 
nonsuit  must  be  entered. 

BuRKOUGH,  J.  I  think  this  a  fraudulent  transaction,  and  all  the 
cases  from  Cockshot  v.  Bennett  to  the  present  time  sanction  such 
an  opinion. 

Richardson,  J.  I  am  of  opinion,  that  the  consideration  in  this 
case  is  fraudulent  and  illegal,  and  therefore,  that  the  action  cannot 
be  supported.  The  fraud  is,  that  a  favoured  creditor,  by  under- 
taking to  procure  a  settlement  with  the  body  of  creditors,  obtains 
a  secret  preference.  This  case  is  distinguishable  from  Wheelwright 
v.  Jackson^  where  the  transaction  was  not  at  all  in  contemplation 
of  bankruptcy,  though  that  event  happened   afterwards  to  take 
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place.  The  court  held  there,  that  the  contract  was  executed,  and 
that  they  could  not  assist  the  assignees.  The  plaintiff,  here,  docs 
not  come  into  court  with  clean  hands,  and  the  whole  transaction  is 
vitiated  by  fraud. 

Dallas,  C.  J.,  afterwards  stated  that  he  had  looked  into  the 
case  of  Wheelwright  y,  Jackson^  and  that  his  doubts  were  re- 
moved.    The  rest  of  the  court  intimating  the  same  opinion, 

The  rule  to  enter  a  nonsuit  was  made 

Absolute. 


JOHNSON  V.  BENSOT^.— p.  454. 

4y  bill  of  lading,  a  ship-owner  undertook,  that  goods  shoold  be  delivered  safe,  •*  the  act 
of  (rod,  the  king's  enemies,  fire,  and  all  and  every  other  dangen  and  accidenta  of  the 
seas,  rivers,  and  navigation  of  whatever  nature  and  kind  soever,  tace  risk  ofbooH^ 
90  far  09  9kip9  are  liable  thereto^  excepted.*'  The  goods  having  been  despatched 
from  the  ship,  in  her  boat,  according  to  the  usual  course  of  trade  in  the  West  Indies, 
were,  together  with  the  t)oat,  lost  in  a  hurricane.  Held,  that  the  ship  owner  was  not 
liable,  under  the  terms  of  the  bill  of  lading,  to  make  good  the  loss. 

Assumpsit  against  a  ship  owner,  on  an  undertaking  to  deliver 
goods  at  Buff  Bay,  Jamaica.  Breach,  non-delivery.  At  the  trial 
before  Dallas,  U.  J.,  London  sittings  in  Michaelmas  term,  1819, 
it  appeared,  that  the  plaintiff  shipped  on  board  the  defendant's 
vessel  five  boxes  of  merchandise,  to  be  delivered  to  consignees  at 
Buff  Bay.  A  bill  of  lading,  of  which  the  following  is  the  substance, 
was  signed  by  the  master  of  the  ship.  "  Shipped  by  the  grace  of 
God,  &c.  in  good  order  and  well  conditioned,  &c.  in  the  good  ship 
called  the  Fortitude,  whereof,  by,  &c.  now  riding  at  anchor  in  the 
river  Thames,  and  by  God's  grace  bound  for  Buff  Bay,  Jamaica, 
to  say,  five  boxes,  containing  merchandise  on  account  and  risk  of 
Mr.  Thomas  Johnson,  being  merchant,  &c.  and  are  to  be  deliver- 
ed in  like  good  order,  &c.  at  the  aforesaid  port  of  Buff  Bay,  (the 
ac*  of  God,  the  king's  enemies,  fire,  and  all  and  every  other  danr 
gers^  and  accidents  o/*  the  seas^  riverSy  and  nctvigation^  of  whakver 
nature  mid  kind  soever ^  save  risk  of  boatSy  so  far  as  skips  are  liabk 
thereto  excepted j)  unto  Mr.  Thomas  Johnson,  occ.  &c.  In  witness, 
4c.  &c. 

"  James  Smith.'^ 

The  Fortitude  arrived  at  Annotta  Bay,  Jamaica,  which  is  be- 
yond Buff  Bay,  to  the  westward,  on  31st  January,  1818,  and  there 
she  continued  delivering  her  outward  bound  cargo.  On  the  even- 
ing of  the  6th  March  following,  she  despatched  her  shallop,  which 
was  coppered  and  partly  decked,  with  four  seamen,  to  convey  the 
goods  in  question  to  Buff  Bay.  When  the  shallop  left  the  Forti- 
tude, the  weather  was  fine,  and  she  anchored  in  Buff  Bay  about 
half  past  nine  the  same  night,  with  two  anchors  and  chain  cables. 
Shortly  afterwards  it  came  on  to  blow,  and  a  heavy  swell  setting 
into  the  bay,  at  half  past  two  on  the  following  morning,  the  shal- 
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!op  parted  from  her  anchors,  and  was  dashed  to  pieces  on  shore ; 
the  goods  were  so  much  damaged  as  to  be  sold  at  a  public  sale  for 
a  trifling  sum.  It  iQ>peared,  that  it  was  the  usual  course  of  die 
West  India  trade,  to  delifver  goods  in  boats  or  drovers,  and  that 
the  conduct  of  the  master  in  this  particular  instance,  was  in  no«> 
wise  different  from  the  usual  custom  of  such  trade.  The  jury 
found  a  verdict  for  the  defendant :  libei?ty  was,  however,  given  to 
the  plaintiff,  to  move  to  set  aside  the  verdict  for  the  defendant, 
and  enter  a  verdict  for  the  pliaiintiff,  for  the  sum  of  82/.,  (the  value 
of  the  goods  m  question)  upon  a  point  raised  by  the  language  of 
the  bill  of  lading,  as  to  the  liability  of  the  defendant  to  risk  in 
boats.     Accordingly, 

Toddy,  Serjt.,  having  on  a*  former  day  obtained  a  rule  rdsiy 
LenSj  Serjt.,  now  showed  cause  against  the  rule.  The  clear 
object  of  this  bill  of  lading,  however  ambiguously  and  inarti- 
ficially  drawn,  was,  that  the  owner  of  the  Fortitude  should  be 
liable  to  the  risk  of  the  goods  in  boats,  only  so  far  as  ships  are 
usually  liable  for  risk  in  boats*  Now,  the  Hability  of  ships  or 
ship-owners  for  risk  incurred  in  boats  stands  precisely  on  the 
same  footing  as  their  liability  for  risk  incurred  in  s.hips ;  and 
with  respect  to  merchandise,  the  ship-owner's  liability  for  risk 
accruing  to  it  in  ships,  extends  only  to  cases  of  carelessness,  or 
unskilful  stowage,  and  not  to  loss  or  damage  from  the  effect  of 
weather.  The  provision  was  only  inserted  in  the  bill  of  lading 
for  the  shipper's  greater  security,  lest  it  might  have  been  urged, 
that  the  ship-owner  is  not  only  not  liable  for  the  same  species  or 
amount  of  risk  in  boats,  as  he  is  liable  to  in  ships,  but  that 
without  such  express  provision,  he  is  not  liable  for  risk  in  boats 
at  all. 

Taddy^  in  support  of  the  rule.  The  old  form  of  exception  in 
a  bill  of  lading  was  'Hhe  dangers  of  the  seas  excepted;"  then 
came  the  case  of  Smith  v.  Shepherd,  Abbott  on  Shipping,  4th 
ed.  p.  263,  notu,  and  in  consequence  of  the  alarm  excited 
among  the  ship-owners  by  that  decision,  the  exception  has  been 
from  that  time  usually  'Hhe  act  of  God,  the  king's  enemies, 
fire,  and  all  and  every  other  dangers,  and  accidents  of  the  seas, 
rivers,  and  navigation  of  whatever  nature  and  kind  soever  ex- 
eepted."(a^  If  the  exception  had  so  remained  in  the  present 
biU  of  lading,  the  plaintiff  would  have  been  pressed  to  establish 
his  claim.  Sut  it  struck  merchants  trading  to  the  West  Indies 
(where  the  course  is  to  deliver  goods  from  a  distance,  in  droghers 
er  boats),  that  the  ship-owners,  under  this  general  exception, 
would  not  be  responsible  for  any  risk  at  all,  in  boats,  and  that 
goods  might  therefore  be  lost  in  boats,  from  the  want  of  a  motive 
in  the  ship-owner  to  guard  against  the  contingencies  of  bad 
weather,  or  to  exercise  caution  in  sending  out  his  boats  only  at 
proper  seasons ;  they  therefore  introduced  a  saving,  rendering 
the  owner  liable  as  to  goods  conveyed  in  boats,  for  all  the  risks 
occurring  from  such  perils  as  ships  are  usually  exposed  to.  (5) 

(a)  Abbott  on  Shipping,  4lli  edl  p.  226.  {h)  Ibid. 
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To  construe  this  saving  in  the  manner  contended  for  by  the 
defendant,  would  be  to  leave  the  rights  of  the  parties  exactly  as 
they  stood  before  the  introduction  of  the  saving.  If  the  saving 
were  meant  to  impose  upon  the  owner  the  same  liability  in  the 
case  of  delivery  by  boats,  as  he  would  have  incurred  if  the  goods 
had  remained  on  board  ship,  nothing  would  have  been  more  easy 
than  to  have  added  to  the  exception,  the  words  "whether  in 
ships  or  boats"  instead  of  carefully  introducing  a  saving  which 
seems  evidently  intended  for  the  benefit  of  the  shipper.  In 
Bennett  v.  Ken8ingtony{a)  the  contest  was  upon  the  effect  of  a 
saving  out  of  an  exception,  and  Lord  Kenton  there  says,  '^If  a 
general  provision  be  made  in  any  deed  or  instrument,  and  it  is 
there  said,  that  certain  things  shall  be  excepted,  unless  another 
thing  happen  which  gives  effect  to  the  general  operation  of  the 
deed,  if  that  other  thing  do  happen  it  destroys  the  exception 
altogether."  The  Court  in  that  case  adopted  a  strict  legal  con- 
struction, and  inquired  into  the  true  sense  and  grammatical 
meaning  of  the  policy,  and  Lord  Eenton  referred  to  his  reason- 
ing in  Ifesbitt  v.  Lu9hingtony  4  T.  R.  787.  Both  in  legal  and 
grammatical  construction,  the  word  "  thereto"  in  the  present  bill 
of  lading,  must  refer  to  "  the  perils  of  the  seas,"  as  its  last  an- 
tecedent ;  for,  it  cannot,  with  strict  precision,  be  said,  that  ships 
are  liable  to  risk  of  boats,  though  ship  owners  may  be  so. 

Dallas,  C.  J.  The  wording  of  the  instrument  in  question  is  very 
obscure,  and  it  is  this  obscurity  which  has  given  rise  to  the  cause 
now  \)efore  the  court.  ITie  counsel  for  the  plaintiff  observed,  that 
no  argument  was  adduced  by  his  opponent,  nor  was  any  argument 
necessary  ;  for  the  reason  of  the  thing  is  apparent  on  the  &ce  of 
the  instrument :  upon  reading  the  bill  of  lading,  there  can  be  but 
one  construction  put  upon  it.  The  exception  was  taken  by  the 
owners  of  ships,  and  the  alteration  from  the  old  form  of  the  bill 
of  lading  was  intended  to  be  in  their  favour ;  to  limit  their  respon- 
sibility, not  to  extend  it.  How  does  this  saving  stand  ?  Hie  words 
which  compose  it,  "  save  risk  of  boats  so  far  as  ships  are  liable 
thereto,"  are  evidently  intended  to  place  the  owner's  liability  to 
the  shipper  in  the  matter  of  boats,  on  the  same  footing  as  it  stood 
with  regard  to  ships.  When  goods  stowed  in  boats  by  the  usual 
custom  of  the  trade,  are  lost  by  the  dangers  of  the  sea,  there  is 
no  reason  why  the  ship-owner  should  be  held  liable,  when  he  cer- 
tainly would  not  have  been  liable,  had  the  goods  been  lost  by 
such  dangers,  on  board  the  ship.  The  exception  originally  stood 
thus,  "  the  dangers  of  the  seas  excepted."  The  case  of  SfnUh  v. 
Shepherd  is  supposed  to  have  caused  the  introduction  of  the  ex- 
ception, which  has  prevailed  since  that  time,  namely,  ^^  the  act 
of  God,  the  king's  enemies,  fire,  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation,  of  whatever 
nature  and  kind  soever,  excepted ;"  and  to  this  exception  the 
imperfectlv  worded  saving,  which  forms  the  question  here,  is  now 
4dded.     It  is  not  necessary  to  say  how  far  the  liability  of  the  ship 

(a)  7  T.  B.  210,  S.  0.  Park's  Insnranoe,  7th  ed.  190. 
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owner  to  risk  in  boats  may  extend,  nor  to  inquire  what  would,  or 
would  not,  be  considered  the  act  of  God  in  case  of  the  loss  of  the 
boat.  It  is  sufficient,  in  this  case,  to  say,  that  the  boat,  in  which 
the  goods,  according  to  the  custom  of  the  trade  were  conveyed, 
was  lost  by  dangers  of  the  sea ;  and  that,  had  they  been  lost  on 
board  the  ship,  the  owner  would  not  have  been  liable.  Under  this 
saving  ship  owners  may  be  liable  for  losses  in  boats  in  some  cases, 
but  certainly  not  to  losses  which  arise  from  the  dangers  of  the 
sea.  I  am,  therefore,  of  opinion  that  this  rule  must  be  dis- 
charged. 

Park,  J.  I  am  of  the  same  opinion :  the  instrument  is  drawn  in 
a  bungling  manner,  but  still  it  is  sufficiently  clear  to  show  that  the 
intention  was  not  to  make  the  ship  owner  liable  to  losses  in  boats, 
arising  from  the  danger  of  the  seas ;  though  it  left  him  liable  to 
certain  risks  in  boats,  namely,  risks  of  the  same  kind  as  those  to 
which  he  was  liable  in  ships. 

BuRRouGH,  J.  It  appears  to  me,  that  by  transposition  this  sav- 
ing may  be  made  perfectly  plain.  If  it  had  been  the  meaning  of 
those  who  inserted  the  saving,  that  owners  should  be  liable  for 
risk  incurred  in  boats,  at  all  times,  and  from  all  causes,  the  simple 
saving  "  of  risk  of  boats  at  all  times  and  in  all  cases"  would  have 
been  the  obvious  form  of  words  to  be  used ;  but  the  risk  saved  out 
of  the  exception,  is  risk  of  boats  so  far  as  ships  are  liable  to  risks  : 
now  ships  or  ship  owners  are  not  liable  for  losses  by  dangers  of  the 
sea,  and  therefore,  I  am  of  opinion  that  the  rule  obtained  by  the 
plaintiff  must  be  discharged. 

Richardson,  J.  I  think  the  words  of  the  bill  of  lading  imper- 
fect and  obscure,  but  they  do  not  entail  on  the  ship  owner  a  larger 
responsibility  than  that,  to  which  he  was  before  liable.  This  lia- 
bility to  risk  in  boats  is  restricted  to  his  liability  to  risk  in  ships, 
and  the  restriction  is  formed  by  the  words,  "  so  far  as  ships  are 
liable  thereto."  The  saving  does  not  take  boats  altogether  out  of' 
the  exception,  in  favour  of  the  ship  owner,  contained  in  the  bill  of 
lading ;  but  has  the  effect  of  leaving  his  responsibility  with  respect 
to  boats,  the  same  as  it  was  with  respect  to  ships. 

Rule  discharged. 


BENDYSHE  v.  PEARSE.— p.  460. 

Certain  referees  were  ordered  bf  Act  of  Parliament  to  aeeenain  tlie  amoant  of 
a  yearly  corn-root,  and  the  court  of  quarter  eeseione  was  ordered  to  declare  the 
amount. 

The  referees  having  made  tlieir  report  to  the  court  of  quarter  sessions,  the  court  ordered 
it  to  be  filed.  Held,  that  this  was  no  declaration  by  the  court  of  quarter  sessions,  of 
the  amount  of  the  corn-rent 

Hie  commissioners  under  an  enclosure  act,  having  made  minuiee  «^Uieir  proceedinga, 
field,  that  parol  evidence  of  the  divisions  and  allotments  was  inaciiuustble,  the  min- 
utes of  the  commissioners  not  being  produced  or  accounted  for. 
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Replevin.  The  defendant  arowed  for  the  arrearB  of  a  corn- 
rent,  and  the  jury  found  a  verdict  for  the  defendant  at  Cambridge 
spring  assiies,  1817,  subject  to  the  opinion  of  the  court  on  a 
special  case,  which,  among  other  facts,  stated,  That  the  corn- 
rent  in  question  was  given  by  an  enclosure  act,  in  lieu  of  tithes: 
that  certain  referees,  to  be  appointed  according  to  directions  ia 
the  act,  were  to  ascertain  the  average  price  of  a  bushel  of  wheat, 
in  the  week  after  the  close  of  Easter,  next  after  the  expiration 
of  fourteen  years  after  the  divisions  and  allotments  under  the 
enclosure  should  be  made  and  finished,  and  the  exact  amount  of 
the  yearly  corn-rent  was  to  be  declared  by  an  order  of  the  quar- 
ter sessions : 

That  the  commissioners  for  the  enclosure  made  tlieir  award 
the  20th  October,  1800  : 

That  referees  to  ascertain  the  average  price  of  the  hushel  of 
wheat  were,  upon  motion,  appointed  at  the  Cambridge  Easter 
sessions,  1814: 

That  the  referees  delivered  their  report  into  court,  and  the 
same  was  ordered  to  be  filed : 

The  plaintiff  objecting  that  the  application  to  the  quarter 
sessions  was  not  made  in  proper  time,  the  defendant  contended 
that  the  division  and  allotments  were  made  and  finished  accord- 
ing to  the  act,  in  September,  1799. 

The  minutes  of  the  proceedings  of  the  commissioners  were  left 
in  the  custody  of  one  of  the  commissioners,  who  is  since  dead. 
They  were  not  produced  by  the  defendant,  nor  was  any  evidence 
given  of  any  search  or  inquiry  for  such  minutes  at  the  house,  or 
among  the  papers  of  such  commissioner,  before  or  since  his 
death,  nor  was  any  proof  given  of  the  minutes  being  destroyed. 
But  in  order  to  show,  that  the  division  and  allotments  were  made 
and  finished  on  or  about  the  summer  of  1799,  the  defendant 
proved,  Uuit  a  certain  parchment,  which  was  produced,  under 
the  hand  of  the  commissioners,  was  affixed  to  the  church  door 
of  the  parish,  about  the  month  of  September,  1799.  This  parch- 
ment purported  to  be  a  rate  for  the  expenses  of  the  enclosure. 
It  was  also  stated  by  a  witness,  who  kept  private  notes  of  what 
was  done  by  the  commissioners,  that  the  setting  out  of  allot- 
ments was  finished  in  the  spring  of  1799.  But  he  admitted,  that 
alterations  were  made  in  the  summer  of  that  year,  and,  in  par- 
ticular, that  a  road  was  set  out  over  the  plaintiff's  allotment.  It 
did  not  appear  whether  the  witness  had  composed  the  notes  at 
the  time  of  the  enclosure,  or  afterwards.  The  following  ques- 
-ions  (the  only  ones  on  whioh  the  court  pronounced  ^n  opiuKw) 
were  among  others  submitted  for  the  opinion  of  the  court  Ist, 
•'  Whether  there  was  any  legal  evidence  whatever  given  of  the 
division  and  allotments  being  made  and  finished  in  any  other 
mode,  or  at  any  other  period  than  in  and  bv  the  execution  of  the 
award  ?  2dly,  Whether  the  order  of  sessions  for  filing  the  re- 
port of  the  referees  in  such  an  order  as  is  required  by  the  act 
of  parliament,  declaring  the  amount  of  the  yearly  corn-rent  in 
the  manner  therein  directed  ?" 
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Frert^  Serjt.,  for  the  plaintiff.  There  were  minutes  of  the 
proceedings  of  the  commissioners,  and  they  ought  to  have  been 
produced  or  accounted  for,  while  they  existed ;  parol  evidence 
of  the  acts  of  the  commissioners  could  not  be  adduced.  The 
witness  who  save  evidence,  produced  his  own  notes ;  but  it  does 
not  appear  when  thej  were  composed,  or  whether  he  spoke  from 
his  own  knowledge,  independently  of  the  notes.  The  notice  on 
the  church  door  was  only  a  notice  of  a  rate,  and  had  nothing  to 
do  with  the  allotments ;  it  might  be  evidence  of  the  rates,  but 
could  not  be  evidence  of  the  allotments*  The  order  of  sessions 
was  not  an  original  order  declaring,  as  by  the  authority  of  the 
sessions,  the  amount  of  the  corn-rent ;  but  only  an  order  tha$ 
the  report  of  certain  referees  should  be  filed.  There  exists, 
therefore,  no  order  of  sessions  whatever  on  the  subject  of  tLo 
amount  of  the  corn-rent. 

BhsBet^  Serjt.,  contrd.  The  minutes  of  the  commissioners 
were  only  evidence  of  their  own  contents,  and  not  of  the  act  in 
pai8j  namely,  the  marking  out  and  dividing  the  several  allot- 
ments by  stakes  and  furrows ;  that  could  only  be  proved  by  a 
witness  who  saw  it  done;  the  witness  in  the  present  instance 
states  positively  that  this  was  done  in  1799,  and  even  admitting 
that  his  notes  were  made  afterwards,  it  does  not  follow  that  be 
was  not  present  at  the  marking  out  of  the  allotments.  As  to  the 
order  of  sessions,  the  Court,  by  ordering  the  report  of  the  referees 
to  be  filed,  adopted  that  report,  and  on  being  filed,  it  became  the 
order  of  the  court. 

Dallas,  C.  J..,  now  delivered  judgment. 

On  the  trial  of  this  cause,  a  case  was  reserved  for  the  opinion 
of  the  Court.  At  the  foot  of  the  ca^e,  four  questions  are  stated. 
But  it  is  unnecessary  to  do  more  than  to  give  our  opinion  on  the 
third  and  fourth.  Indeed,  the  opinion  we  have  formed  on  the 
fourth  question,  is  decisive  of  the  cause  in  favour  of  the  plain- 
tiff;  but  we  think  it  right  to  declare  our  opinion  on  the  third 
question  also.  First,  then,  as  to  the  fourth  question.  It  is, 
whether  the  order  of  the  July  sessions  for  filing  the  report  of 
the  referees,  is  such  an  order  as  is  required  by  the  act,  declaring 
the  amount  of  the  yearly  corn-rent  in  the  manner  therein 
directed  ?  The  act  directs  that  the  referees  shall  make  their 
report  to  the  quarter  sessions ;  and  that  the  exact  amownt  of  the 
aaid  yearly  corn-rent,  or  the  sum  to  which  it  should  be  increased 
or  diminished,  should  be  declared  by  the  order  of  the  said  Court. 
The  case  states  that  the  referees  made  their  report,  by  which  it 
appears,  that  the  coriirrent  was  increased  to  the  sum  for  which 
the  distress  was  taken ;  but  it  appears  a  fact  on  the  case  reserved^ 
that  all  the  sessions  did,  was  to  order  that  the  report  be  filed. 
There  is  nothing  equivocsJ  in  this  order :  it  is  a  aimpU  direction 
that  the  report  be  placed  on  the  files  of  the  Court.  We  cannot 
construe  this  to  be  an  order  declaring  the  exact  amount  to  which 
the  corn-rent  was  to  be  increased.  The  Court  of  quarter  ses- 
sions does  not  appear  to  have  exercised  any  judgment  on  the 
subject.     They  have  merely  received  and  filed  the  report :  on 
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this  issue,  therefore,  we  think  the  plaintiff  entitled  to  judgment. 
The  third  question  is,  whether  there  was  any  legal  evidence 
given  of  the  division  and  allotments  being  made  or  finished  in 
any  other  mode,  or  at  any  other  period,  than  in  and  by  the  exe- 
cution of  the  award  ?  Our  opinion  on  this  question,  is,  that 
there  was  no  such  evidence.  From  the  words  of  the  act,  the 
division  and  allotments  are  to  be  final,  and  conclusive,  when  con- 
tained in  an  award  or  instrument  in  writing.  From  the  nature 
of  the  subject,  and  from  constant  practice  under  the  enclosure 
acts,  the  allotments  must  be  in  writing.  It  was  incumbent  on 
the  defendant  to  prove,  that  the  division  and  allotments  were 
made  at  an  earlier  period,  than  by  the  award.  The  proceedings 
of  the  commissioners  would  have  been  the  legal  evidence  of  this 
fact.  It  was  stated  in  the  case,  that  there  were  such  proceedings, 
and  that  they  were  left  in  the  custody  of  one  of  the  commis- 
sioners, who  is  since  dead ;  that  they  were  not  produced  by  the 
defendant,  nor  was  any  evidence  given  of  any  search,  or  inquiry, 
at  the  house,  or  among  the  papers  of  such  commissioner,  before 
or  since  his  death,  nor  was  any  proof  given  of  the  minutes  being 
destroyed.  We  think,  that  the  defendant  appears  not  to  have 
had  any  ground  whatever,  for  being  let  in  to  give  the  evidence, 
by  which  he  proposed  to  prove,  that  the  division  and  allotment 
were  made  at  an  earlier  period,  or  at  any  other  period  than  by 
the  award.  We  think,  that  no  part  of  the  evidence  offered  for 
this  purpose  was  admissible :  and,  therefore,  it  is  not  material 
to  observe  on  the  effect  it  .ought  ^jeHhiave  had,  if  it  had  been 
admissible.  The  judgment  of  the  Court,  therefore,  is,  on  the 
whole  case,  for  the  plaintiff. 

Judgment  for  the  plaintiff  accordingly. 


BENETT  V,  COSTER.— p.  466. 

Trespass:  four  counts;  for  fishing  in  plsintifT's  close  covered  with  water,  Mfsn) 
fishery  and  free  fishery,  and  carrying  away  plaintifi**s  fishes.  Pleas,  first*  not 
guilty;  second,  that  the  cloBe  belongs  to  W.  A.,  defendant's  master;  third  snd 
fourth,  that  the  several  and  free  fishery  belong  to  W.  A.  New  asdignment, 
setting  out  abbuttals  of  plsintifT's  close,  and  replicstion  traversvng  W.  A/s  several  and 
free  fishery.  Pleas  to  new  assignment ;  first,  not  guilty ;  second,  thai  loeu*  w^^f 
assigned  is  the  close  W.  A.;  third,  that  W.  A.  has  common  of  fishery  over  ths  bcui^ 
newly  assigned. 

Hie  issue  on  the  common  of  fishery  was  found  for  the  defendant;  as,  also,  tbst  part  of 
the  first  issue  which  related  to  the  second,  third  and  fourth  counts  of  the  declaration. 
The  other  issues  were  all  found  for  the  plaintififwiih  Is.  damages,  and  40s.  ceeti  oo 
the  first  count. 

The  court  confirmed  the  taxation  of  the  prothonotary,  who  had  allowed  the  defen<iM( 
general  costs  in  the  cause  on  the  issues  found  for  the  defendant,  and  the  plaintiff  ^ 
costs  of  the  issues  found  for  the  plaintifiT. 

Trespass.  First,  count  for  breaking  and  entering  plaintiff's 
close,  covered  with  water,  and  carrying  away  his  fish  there  found. 
Second,  for  breaking  and  entering  plaintiff's  several  fishery,  6^ 
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ing  there,  and  carrying  away  his  fish.  Third,  for  fishing  in  the 
plaintiff's  free  fishery,  and  carrying  away  his  fish.  Fourth,  for 
catching  and  carrying  away  plaintiff's  fish.  Pkas^  first,  not  guilty. 
Issue  thereon.  Second,  that  the  taking  of  fish  in  the  first  and  last 
counts  mentioned  are  the  same  taking ;  that  the  close  covered  with 
water  in  the  first  count  mentioned  is  the  close  of  one  W.  A. ;  and 
that  defendant  fished  as  his  servant.  Third,  that  the  several  fishery 
in  the  second  count  mentioned  is  the  several  fishery  of  W.  A.,  and 
that  defendant  fished  there  as  his  servant.  Fourth,  that  the  free 
fisheiy  in  the  third  count  mentioned  is  the  free  fishery  of  W.  A., 
and  that  defendant  fished  there  as  his  servant.  Replication.  On 
the  second  plea,  new  assignment,  setting  out  the  abuttals  of  plain* 
tiflf's  close  covered  with  water,  and  specifying  the  exact  spot  of 
the  defendant's  trespass.  On  the  third,  traversing  the  defendant's 
several  fishery.  Issue  thereon.  On  the  fourth,  traversing  his  free 
fishery.  Issue  thereon.  Pkas  to  new  assignment,  first,  not  guilty. 
Issue  thereon.  Second,  that  the  hcus  newly  assigned  is  the  close  of 
W.  A.,  and  that  defendant  fished  there  as  his  servant.  Third, 
claiming  a  common  of  fishery  for  W.  A.,  and  all  whose  estate  he 
has,  over  that  part  of  the  close  in  the  new  assignment  mentioned, 
in  which  the  trespass  is  alleged  to  have  been  committed,  and  that 
defendant  fished  there  as  servant  of  W.  A.  and  by  his  command. 
Replication  to  the  second  plea  to  new  assignment,  traversing  that 
the  loctis  newly  assigned  is  the  close  of  W.  A.  Issue  thereon.  To 
the  third  plea  to  new  assignment,  traversing  W.  A.'s  alleged  com- 
mon of  fishery  over  the  locus  newly  assigned.  Issue  thereon. 

Postea,  As  to  so  much  of  the  issue  first  joined  as  relates  to  the 
trespasses  in  the  first  count  of  the  declaration  mentioned,  defend- 
ant guilty,  damages  Is.,  costs  40*. ;  as  to  the  residue  of  the  pre- 
mises in  the  first  issue,  as  to  the  2d,  3d,  and  4th  counts  of  the  de- 
claration, defendant  not  guilty ;  as  to  the  issue  secondly  joined, 
that  the  several  fishery  in  the  second  count  of  the  declaration 
mentioned,  is  the  several  fishery  of  the  plaintiff,  and  not  the  se- 
veral fishery  of  W.  A. ;  as  to  the  issue  thirdly  joined,  that  the  free 
fishery  in  the  third  count  of  the  declaration  mentioned  is  the  free 
fishery  of  the  plaintiff,  and  not  the  free  fishery  of  W.  A. ;  as  to  the 
issue  fourthly  joined,  as  to  the  trespasses  by  the  plaintiff  newly 
assigned,  defendant  guilty ;  as  to  the  issue  fifthly  joined,  that  the 
close  in  the  second  plea  to  the  new  assignment  mentioned,  is  not, 
nor  at  the  several  times  when,  &c.  was  the  close  of  W.  A. ;  as  to 
the  issue  sixthly  joined,  that  W.  A.  and  those  whose  estate  he  hath, 
from  time  immemorial  have  had,  and  W.  A.  still  of  right  ought  to 
have  a  common  of  fishery  in  the  close,  in  the  last  plea  to  the  new 
assi^ment  mentioned,  and  ought  by  themselves  and  their  servants 
of  nght  to  catch  and  carry  away  fish  at  all  times  of  the  year,  as 
belonging  to  the  land. 

The  prothonotary,  on  taxing  costs,  allowed  the  plaintiflT,  on  the 
issues  found  for  him,  the  costs  of  those  issues ;  and  the  defendant, 

Seneral  costs  in  the  case  on  the  issues  found  for  the  defendant.  He 
id  this  on  the  authority  of  Vivian  v.  BlakCy  11  East,  263. 
LenSy  Serjt.,  upon  a  former  day  obtained  a  rule  nisi  for  tlie  pro- 
VOL.  V.  94  3  R 
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thonotary,  to  review  his  taxation  of  the  defendant's  costs,  and  to 
tax  costs  for  the  plaintiff.  He  cited  Trotman  y.  Holder.  Ajodte, 
65. 

Pdly  Seijt.,  in  showing  cause  against  the  rule,  had  proceeded  to 
the  end  of  his  stateihent  of  the  pleadings,  when  Lens,  finding  that 
Vivian  v.  Blake  had  not  been  adverted  to  in  Trotman  v.  Holder^ 
and  that  the  inclination  of  the  court  was  now  against  him,  with- 
drew his  motion,  and  his  rule  was  discharged  without  costs.  (la 
Vivian  v,  Blake  there  was  no  new  assignment,  and  verdict  for  fte 
plaintiff  on  that  new  assignment,  as  in  Trotman  v.  Holder^  and 
Bennett  v.  Coster.) 


BREACH,  Demandant;  HEWITT,  Tenant;  BRIERLY, 
Vouchee. — p.  468. 

fbe  coon  will  oot  entenaio  motions  on  the  sutQflict  of  fines  and  recoveries  thsJaatdiy 

of  term. 
Tbe  affidavit  of  the  consent  of  a  feme  covert  ought  not  to  be  separate. 

Ik  this  recovery  the  wife  had  been  examined  separately  as  to 
her  consent,  by  a  commissioner  in  the  country,  but  no  amdaTit 
of  that  fact  was  filed  when  the  other  proceedings  were  had. 

Taddrfj  Serjt.,  moved  that  an  affidavit  of  the  separate  exami- 
nation having  then  taken  place,  might  now  be  filed. 

Sed  per  Curiam.  The  affidavit  ought  never  to  be  separate, 
and  the  Court  will  not  entertain  motions  on  the  subject  of  fines 
and  recoveries  the  last  day  of  term ;  nor  is  the  rule  confined  to 
amendments.  The  inconvenience  of  entertaining  motions  in  such 
matters,  appears  strongly  in  the  present  case,  where  a  serioos 
matter  is  moved  on  loose  information,  the  accuracy  of  which 
might  have  been  inquired  into  if  the  parties  had  come  in  time. 

Tdddy  took  nothing  by  his  motion. 


REGULA  QENERALIS. 

It  is  ordered,  that  from  and  after  Thursday,  the  11th  daj  of 
Nov.  instant,  every  notice  for  justifying  bail  in  person  shafl  be 
served  before  eleven  o'clock  in  the  forenoon  of  the  day  on  irhiek, 
according  to  the  present  practice,  such  notice  ought  to  be  served; 
except  where  an  order  of  the  Court  for  further  time  shall  have 
been  obtained,  in  which  case,  it  shall  be  sufficient  to  serve  the 
notice  before  three  o'clock  in  the  afternoon  of  the  day,  on  which 
such  order  shall  be  granted ;  and  in  all  the  cases  aforesaid,  the 
affidavit  of  service  shall  specify  the  time  of  day,  at  which  such 
notice  shall  have  be^  served. 

November  6.  R.  Dallas. 

J.  A.  Park. 

J.  BUEROUGH. 

J.  RiGHABnaoif. 

EXD  OF  MICHAELMAS  TERM. 


CASES 

ABaUGD  AND  DfiTSRMINED 


or  TH1B 


COURT  OP  COMMON  PLEAS, 


OTHER  COUBTS, 

nr 
HILAST  ^3BRM, 

In  the  Sixtieth  Teaor  of  the  reign  of  Geobge  HE.  and 
First  of  George  IV, 


MEMORANDA ^p.  4T1. 

In  this  teriBy  on  the  29th  of  Jjaona^^  at  half  an  hour  past 
eight  o'clock,  p.  m.y  died  His  Majesty  IQng  George  the  Third,  in 
the  eighty-second  year  ;of  bis  ag^i  after  a  irein  of  fifty-^nine 
years,  three  months,  and  four  days.  His  late  Majesty  was  suc- 
ceeded by  His  present  Majesty  King  George  the  Fourth,  who, 
on  Monday  the  81st  January,  was  proclaimed  King  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  with  the  usual 
solemnities. 

The  Lord  <?hief  Justice  and  the  other  three  Judges  of  the 
Court  of  Common  Pleas,  on  the  first  of  February  following  fthe 
first  day  of  their  meeting  in  that  court  after  the  death  of  His 
late  Majesty),  took  the  oaths  of  allegiance  to  EQb  Majesty  Kinjr 
George  the  r  ourth,  together  with  the  oaths  of  supremajcy  and 
abjuration,  and  made  the  declaration  against  transubatantiation ; 
and, 

On  the  3d  of  February  His  Majest;^'s  Serjeants,  together  with 
Mr.  Serjeant  Eeywood  and  Mr.  Serjeant  Jfor^iofl  (the  ioria^r 
gentleman  as  one  of  the  Chief  Justices,  and  the  latter  as  <Mie  of 
the  Justices  for  the  Great  Sessions  of  Wales),  took  the  same 
oaths,  and  made  the  same  declaration. 

(747) 
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The  following  gentlemen  who  had  received  patents  of  prece- 
dency in  the  last  reign,  viz.,  John  Fonhlanque^  Esq.,  Thoma$ 
Jervisy  Esq.,  Charles  nethereU^  Esq.,  and  Robert  Matthew  Cos- 
hard^  Esq.,  on  the  1st  February,  took  their  seats  without  the 
bar,  their  patents  having  expired  on  the  demise  of  His  late 
Majesty. 

Shortly  after  the  end  of  the  term,  new  patents  of  precedency 
were  received  by  John  Fonblanqtiej  Esq.,  Thomas  JerviSy  Esq., 
and  Charles  Wetherelly  Esq. ;  and  Robert  Matthew  Caaberd^ 
Esq.,  was  appointed  one  of  His  Majesty's  Counsel.  The  gen- 
tlemen last  above  named  took  their  seats  within  the  bar  accord- 


ingly- 


this  term,  Thomas  Peaks,  of  Lincoln's  Inn,  Esq.,  barrister 
at  law,  was  called  to  the  degree  of  Serjeant,  and  gave  rings  with 
the  motto  ^^^qud  Lege'' 

A  few  days  after  the  end  of  this  term,  at  his  house  in  Russell 
Square,  died  that  eminent  and  acute  lawyer,  Sir  Yicaby  Gibbs, 
Knight,  late  Chief  Justice  of  this  Court. 


CHARLES  MORGAN  and  ELIZABETH  MORGAN, 
Conusees, — ^p.  472. 


The  court  reAised  to  pass  a  fine  where  the  affidaTit,  taken  before  a  oommissioner 

abroad,  was  written  on  paper.  I 

Tabby,  Serjt.,  moved  that  this  fine  might  pass.  The  objection 
was,  that  the  affidavit  sworn  before  the  commissioner  at  Arch- 
angel in  Russia  was  upon  paper  instead  of  parchment. 

Both  sides  of  the  paper  being  written  upon,  so  that  it  was 
impossible  to  preserve  the  affidavit  in  a  legible  state  by  pasting 
it  on  parchment. 

The  Court  refused  the  application,  and  Toddy  took  nothing 
by  his  motion. 


(IN  THE  HALL  OF  SERJEANT'S  INN.) 
THE  KING  V.  FRANCES  CLARK.— p.  473. 

Flea,  that  prisoner  had  been  acquitted  on  au  indictment  for  murdering  a  child,  by  o^ 
minUtering  a  certain  deadly  fmtorit  to  wit,  oil  of  vitriol,  and  by  forcing  the  child 
to  tafcet  drink\  and  fwallo-w  dawn,  a  large  quantity  of  the  said  oil  of  yitriol,  know- 
ing it  to  be  a  deadly  poison,  whereby  the  child  became  sick  and  distempered  in  his 
body,  and  by  that  sickness  languished  and  died:  HeM,  a  good  bar  to  an  indictment 
(let  count),  for  murdering  the  same  child,  by  admnitiering  a  large  quantity  9/011 
of  vitriol,  and  forcing  the  child  to  take  into  hio  motUh  and  throat  a  large  quantity 
of  the  said  oil  of  vitriol,  knowing  that  the  said  oil  of  vitriol,  would  oeeancn  the 
death  of  the  child,  whereby  he  became  disordered  in  hie  mouth  and  throat,  and  bf 
the  disorder,  choking,  sujfocating,  and  ttrangUng,  oeeasioned  thereby,  laiiguishMl 
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and  died  :  (2d  count)  for  murdering  the  child  by  adminiitering  a  c^tain  addcMed 
oil  of  vitriol,  and  forcing  the  child  to  take  a  large  quantity  of  the  iaid  acid  into  his 
mouth,  and  throat,  by  means  whereof  he  became  disordered  in  hU  mouth  and  throaty 
and  incapable  of  swallowing  his  food,  and  died  of  the  inftammaiion,  injury^  and  diS' 
ordoTf  occasioned  thereby. 

At  the  Devon  Summer  assizes,  1819,  the  prisoner  was  indicted 
"  for  that  she,  contriving,  one  George  Lakeinan,  with  oil  of  vitriol, 
feloniously,  &c.  to  kill  and  murder,  upon,  &c.  at,  &c.  in  and  upon 
the  said  6.  L.,  a  base  bom  infant  male  child  of  tender  age,  did 
make  an  assault,  and  did  then  and  therq  feloniously,  &c.  give  and 
adtmrdster  to  the  said  G.  L.  a  large  quantity  of  oU  of  vitriolj  and 
did  then  and  there  feloniously,  kjc.  force  and  compel  the  said  G.  L. 
to  take  into  his  mouth  and  throat  a  large  quantity  of  the  said  oil  of 
vitrioly  (she,  the  said  F.  C.  then  and  there  well  knowng,  that  the 
said  oil  of  vitriol,  so  by  her  then  and  there  feloniously  admister- 
ed  to  the  said  G.  L.  as  aforesaid,  would  occasion  the  death  of  the 
said  G.  L.,)  and  that  the  said  G.  L.  afterwards,  &c.  by  the  said 
force  and  compulsion  of  the  said  F.  C.  did  take  into  his  TMndh  artd 
throat  a  large  quantity  of  the  said  oil  of  vitriol,  so  then  and  there 
feloniously,  &c.  given  and  administered  to  him  by  the  said  F.  C. 
as  aforesaid,  by  means  whereof  the  said  G.  L.  then  and  there  &6- 
came  disordered  in  his  mouth  and  throaty  and  that  the  said  G.  L. 
by  the  oil  of  vitriol  aforesaid,  so  by  him  taken  as  aforesaid,  and 
by  the  disorder^  choking^  svffdcatirigy  and  strangling  occasioned 
thereby  from,  &c.  until,  &c.  md  languish,  &c.  and  that  afterwards 
the  said  G.  L.  of  the  said  oil  of  vitriol  and  of  the  disorder  chok" 
ingj  suffocating^  and  strangling  occasioned  thereby^  did  die,  &c. ; 
and  so  the  jurors  say,  that  the  said  F.  C,  him,  the  said  G.  L.,  in 
manner  and  by  the  means  aforesaid,  feloniously,  &c.  did  kill  and 
murder,  against  the  peace,  &c.''  Second  count,  "  that  F.  C,  in- 
tending to  kill  and  murder  the  said  G.  L.  with  a  certain  add  call- 
ed oil  of  vitriol,  did  give  and  administer  to,  and  force  and  compel 
the  said  G.  L.  to  take  into  his  mouth  and  thrbat  a  large  quantity 
of  the  said  acid  called  oil  of  vitriol :  that  the  said  G.  L.,  by  the 
force  and  compulsion  of  the  said  F.  C,  did  take  into  his  mouth  and 
throat  a  large  quantity  of  the  said  acid  called  oil  of  vitriol,  by 
means  whereof  6.  L.  became  injured  and  disordered  in  his  mouth 
and  throaty  and  incapable  of  swallowing  his  food,  and  that  the 
child  died  of  the  infiammationj  injury y  and  disorder  occasioned 
thereby."  To  this  indictment  the  prisoner  pleaded  autrefois  aC' 
quity  and  in  her  plea  set  out  the  former  indictment,  on  which  she 
had  been  tried  and  acquitted  before  Burroi)gh,  J.,  at  the  Devon 
Summer  assizes,  1818.  That  indictment  alleged  "  that  F.  C, 
wickedly  contriving,  &c.  one  G.  L.  with  poison,  feloniously,  &c. 
to  poison,  kill,  and  murder,  on,  &c.  at,  &c.  in  and  upon  the  said 
G.  L.,  a  base  born  infant  male  child  of  tender  age,  to  wit,  &c. 
feloniously,  &c.  did  make  an  assault,  and  did  then  and  there  feloni- 
ously, &c.  give  and  administer  to  the  said  G.  L.  a  large  quantity 
of  a  certain  deadly  poisony  to  wit,  oil  qfvitrioly  and  did  then  and 
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there  feloniously,  &c.  force  and  compel  the  said  G.  L.  to  iolfis, 
drink,  and  swcilow  down  a  large  quantity  of  the  said  oil  of  i^itri^ 
(she,  the  said  F.  C.  then  and  there  well  knowing  the  said  oil  df 
yitriol  to  be  deadly  poison,)  and  that  the  said  G.  L.,  afterwaids, 
by  the  said  force  and  compulsion  of  the  said  F.  C.  did  take,  drink^ 
and  swallow  down,  a  large  quantity  of  the  said  oil  of  yitriol,  so 
then  and  there  feloniodsly,  &.c.  given  and  administered  to  him  by 
the  said  F.  C,  by  means  whereof  the  said  G.  L.  then  and  there 
became  sick  and  distempered  in  his  body,  and  that  the  said  G.  L. 
by  the  poison  aforesaid  sq  by  him  uJoen,  drank,  and  swallowed 
Sawn  as  aforesaid,  and  of  the  sickness  occasioned  thereby,  from^ 
&c.  until,  &c.  did  languish,  &c.  on  which,  &c.  at,  &c.  in,  &c.  the 
said  G.  L.  of  the  poison  aforesaid,  and  of  the  sickness  and  distent" 
per  ocoasioiied  thereby  did  die ;  and  so  the  jurors  say,  that  the 
said  F.  C,  him,  the  said  G.  L.  in  manner  and  by  means  aforesud, 
feloniously,  &c.  did  poison,  kill,  and  murder,  agamst  the  peace^&e. 

Demurrer  and  joinder  in  Demurrer. 

Selwyn,  in  support  of  the  demurrer,  having  waived  any  objecticm 
to  the  form  of  the  plea,  on  the  ground  that  the  court  would,  in  a 
case  like  the  present,  permit  the  prisoner  to  amend,  if  such  ob^ 
jection  should  appear  to  be  well  founded,  addressed  himself  to  the 
merits  as  follows^  There  is  a  material  difference  between  the  iacts 
stated  in  the  former  indictment,,  on  which  the  prisoner  was  ac- 
quitted, and  those  set  forth  in  the  present  indictment ;  if  so,  the 
acquittal  on  the  former  prosecution  is  no  bar  to  this.  The  nature 
of  the  plea  of  autrefois  acquit  is  well  explained  by  Hawkins :  "  The 
plea  of  autrefois  acqtdt  is  grounded  on  ihis  maxim,  that  a  man 
shall  not  be  brought  into  danger  of  his  life  for  one  and  the  same 
offence  more  than  once.  From  whence  it  is  generally  taken  by  all 
the  books,  as  an  undoubted  consequence,  that,  where  a  man  is  once 
found  not  guilty  on  an  indictment  or  appeal  free  from  error  and 
well  commenced  before  any  court  which  hath  jurisdiction  of  the 
cause,  he  may,  by  the  common  law,  in  all  cases  whatsoever,  plead 
such  acquittal  in  bar  of  any  subsequent  indictment  or  appeal  for 
the  same  crime."  4  Hawk.  c.  35,  s.  1,  7th  edit.  The  inference 
to  be  drawn  from  this  passage,  and  fix)m  Vandercomb  and  Abbot's 
case,  2  East,  P.  C.  529,  tit.  Burglary,  c.  15,  s.  29,  4th  edit.  S.  C. 
2  Leach,  716,  is  this,  that  a  former  acquittal  is  no  bar  to  a  sub- 
sequent prosecution,  unless  the  defendant  might  have  been  con- 
victed on  the  first  indictment  by  proof  of  the  facts  contained  in 
the  second.  Now,  here  the  defendant  could  not  have  been  con- 
victed on  the  first  indictment  by  proof  of  the  facts  contained  in 
the  second  ;  for  the  first  indictment  charges,  that  the  prisoner  com- 
pelled the  child  to  drink  and  swallow  down  a  large  quantity  of  oil 
of  vitriol,  that  the  child  did  take,  drink,  and  swaUow  down  the  said 
oil  of  vitriol,  and  that  the  child,  by  the  poison  so  drank  and  swal- 
lowed down,  and  of  the  sickness  occasioned  thereby,  did  die.  To 
sustain  this  indictment,  it  was  essentially  necessary  to  show  that 
the  poison  was  swallowed  down  by  the  infant :  merely  to  prove 
that  the  prisoner  compelled  the  child  to  take  into  its  mouth  cmd 
throat  a  quantity  of  oil  of  vitriol,  that  the  child  did  take  it  in  his 
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mouth  and  throat,  and  that  by  the  poison  so  taken,  and  by  sufTo- 
cation  occasioned  thereby,  the  child  died,  would  not  have  sustained 
the  former  indictment.  The  modes  of  death  are  essentially  different : 
the  one  indictment  states  a  death  by  poison  taken  down  into  the 
stomach ;  the  other  states  a  death  by  suffocation. 

Meretvethery  in  support  of  the  plea.  The  plea  of  autrefois  acquit 
is  not  confined  to  cases  only,  where  the  second  indictment  is  in 
the  same  form  as  the  first,  but  extends  to  cases,  where  the  offence 
charged  is  in  truth  and  substance  the  same ;  Rex  v.  Emden^  9 
East,  437;  so,  1  Starkie,  Crim.  Plead.  304.  Now,  here,  the 
same  offence  in  substance  is  charged  in  both  indictments,  ana  a 
Terdict  of  guilty,  and  judgment,  might  have  passed  on  the  first 
indictment,  upon  proof  of  the  facts  charged  in  the  second.  For, 
it  is  not  necessary  that  every  fact  should  be  proved  exactly  as  laid 
in  the  indictment.  Thus,  as  to  the  weapon  with  which  death  is 
caused,  it  is  said  in  Mackalley's  case,  9  Rep.  67,  that  "  if  a  man 
is  indicted,  that  he,  with  a  dagger,  gave  another  a  mortal  wound, 
upon  which  he  died  ;  and  in  evidence  it  is  proved  that  he  gave  the 
wound  with  a  sword,  rapier,  stcff,  {batarij  in  the  French  editiott^) 
or  bill ;  in  that  case  the  offender  ought  to  be  found  guilty  ;  for  the 
substance  of  the  matter  is,  that  the  party  indicted  has  given  him  a 
mortal  wound,  whereof  he  died,  and  the  circumstance  of  the  man- 
ner of  the  weapon  is  not  material."  This,  coupled  with  lord  Hale's 
opinion,  2  Hale,  186,  and  the  case  of  Rex  v.  Jackson  and  others^ 
HowelPs  St.  Tr.  vol.  18,  p.  1075 ;  S.  C.  Hargr.  St.  Tr.  vol.  9, 
shows,  that  the  kind  of  weapon,  the  means  of  death,  the  manner 
and  place  of  the  hurt,  and  the  mode  in  which  they  operate,  though 
precisely  alleged,  are  not  required  to  be  precisely  proved.  And 
so,  with  regard  to  poisons,  if  one  kind  of  poison  is  averred,  evi- 
dence that  a  poison  other  than  that  averred  has  been  administered 
will  maintain  the  indictment.  2  Hale,  185 ;  Donellan's  case,  Wes- 
ton's case,  3  Inst.  135.  So,  also,  it  is  not  necessary  that  time  {Rex  v. 
Joknsoriy  3  M.  &  S.  548 ;  Verba  lord  Ellenborough,  C.  J.,  2 Hale, 
244,  2  Inst.  318,  Foster,  9,  3  Inst.  230,  2  Hale,  179,)  or  place  (2 
Hale,  245,)  should  be  proved  exactly  as  averred  ;  nor  the  name  (2 
Hale,  181 ;  3  Dyer,  285,  a.)  of  the  person  injured,  nor  the  person 
himself,  (Saunders  &  Archer's  case,  Plow.  473,)  nor  the  person 
injuring,  (Mackally's  case,  9  Rep.  67.)  So,  if  the  second  mdict- 
ment  be  treated  as  a  special  verdict  taken  under  the  first,  it  would 
be  suflScient  for  judgment  to  pass  upon  it,  notwithstanding  any  va- 
riance immaterial  to  the  essence  of  the  offence.  Plow.  101.  Thus 
a  variance  as  to  circumstance  hurts  not  the  verdict.  Mackally's 
case,  9  Rep.  67.  It  is  sufiScient,  if  the  verdict  substantially  find 
such  facts  as  amount  in  law  to  the  offence  charged,  though  the 
precise  and  technical  words  of  the  indictment  are  not  used.  Rex 
V.  DawsoTij  Str.  19.  Now,  the  variances  in  the  present  case  are 
three :  first,  in  the  description  of  the  poison ;  and  this  makes  no 
difference  if  the  poison  be  in  fact  the  same.  In  both  the  counts  of 
the  first  indictment  the  poison  is  stated  to  be  oil  of  vitriol :  so  it 
is  in  the  first  count  of  the  second  indictment.  In  the  second  count 
of  the  second  indictment  it  is  stated  to  be  ''  a  certain  acid,  called 
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oil  of  vitriol."  There  can  be  no  doubt  that  oil  of  vitriol  [sulphuric 
acid]  is  poison.  It  is  so  classed,  together  with  the  other  mineral 
acids,  &c.  by  Dr,  Rees,  Encyclopeedia,  vol.  28,  tit.  Poison.  So, 
also,  by  Dr.  Male;  Juridical  Medicine,  101,  and  its  operation  as 
a  caustic  makes  no  difference,  for  lord  Coke  ranks  amongst  poi- 
sons lapis  caiLsHaiSy  mercury  sublimate,  and  arsenic,  3  Inst  52. 
Also  aqua  fortis^  3  Inst.  135.  These  poisons  would  all  operate 
like  oil  of  vitriol,  when  taken  into  the  stomach,  by  their  primaiy 
chemical  action  on  that  organ.  Rees's  Encyclopsedia,  tit.  poison,  s. 
3,  "  Mineral  Poisons."  The  second  variance  is  in  the  description  of 
the  manner  in  which  the  poison  was  administered.  In  the  first 
indictment  the  words  are.  Take,  drink,  and  swallow  down ;"  in 
the  second  the  words  are,  "  take  into  his  mouth  and  throat." 
These  are  in  effect  the  same ;  for  a  healthy  subject  cannot,  as  stated 
by  Dr.  Rees,  avoid  swallowing  whatever  has  entered  the  fauces. 
Ibid.  vol.  2,  tit.  Deglutition.  But,  "  taking  into  the  mouth  and 
throat"  would,  at  all  events,  when  proved,  have  been  sufficient  to 
have  supported  the  first  indictment :  for,  it  is  not  necessary  to 
prove  all  three  acts,  viz.  taking,  drinking,  and  swallowing  down ; 
for  the  allegation  is  divisible,  and  proof  of  any  one  is  sufficient ; 
(Bulstrode,  87,  Morgan's  case,  Str.  19  ;  Dawson's  case,  3  Inst.  49; 
Weston's  case,  4  Rep.  41 ;  Walker's  case,)  as  is  every  day's  prac- 
tice in  larceny :  and  lord  Ellenborough,  in  Bex  v.  Johnson^  3  M. 
&  S.  548,  (the  indictment  in  that  case  was  for  stealing  nine  bank 
notes,)  said,  "  If  only  one  bank  note  of  the  value  of  1/.  had  been 
proved,  it  would  have  been  sufficient  to  support  the  charge."  The 
third  variance  is  in  the  mode  in  which  the  poison  is  stated  to  have 
operated.  But  the  injury  and  disorder  in  the  mouth  and  throat 
would  have  been  evidence  of  the  sickness  and  distemper  of  body 
charged  in  the  first  indictment  ;  and  the  incapacity  of  swallowing 
food,  choking,  suffocating,  and  strangling,  are  all  effects  of  the 
same  cause,  and  proof  of  the  same  averment.  And  this  is  not  ne- 
cessary to  be  averred  at  all  or  proved.  The  maimer  and  the  mewns 
of  death  are  only  necessary  to  be  alleged,  as,  by  wound,  or  poison, 
and  by  what  wound,  and  what  poison  ;  but  not  in  what  mode  these 
causes  operated  or  produced  death  :  otherwise  it  must  be  shown 
whether  the  wound  produced  immediate  death  by  striking  a  vital 
part,  by  loss  of  blood,  or  by  mortiBcation  :  but  this  is  never  done, 
and,  if  permitted,  would  lead  to  endless  subtleties.  If  it  be  said 
that  the  kind  of  death  is  different,  and  that  choking,  suffocating, 
and  strangling,  are  different  from  poisoning,  the  doctrine  will  be 
admitted  that  a  different  kind  of  death,  or  cause  of  death,  cannot 
be  proved  :  but  the  kind  of  death  is  not  different  where  death  is 
produced  by  the  same  cause.  Choking,  suffocating,  and  strangling, 
might  form  different  kinds  of  death,  when  produced  by  other 
causes,  as  choking  and  suffocating,  were  produced  by  direct  and 
immediate  force,  acting  mechanically  on  the  throat.  And  so, 
strangling,  the  ordinary  (Zrpayyoxow.  StrangulOy  torqueo^  stringo, 
Hederici  Lexicon,)  and  legal.  (See  Tremaine,  6,  Rex  v.  Green 
and  Others.  Indictment  for  strangling  Sir  Edmund  Bury  Godfi^y 
with  a  pocket  handkerchief.  See,  also,  a  legislative  application  of 
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the  word  in  4  Edw.  l^  s.  2,  which  directed  of  what  things  a  coroner 
shall  inquire,  specifies  "  persons  drowned,  or  strangled  by  the  sign 
of  a  cord  tied  straight  about  the  neck,'')  acceptation  of  which  is  a 
death  occasioned  by  external  mechanical  pressure  on  the  throat. 
It  is  also  to  be  observed,  that  the  intention,  as  laid  in  the  first  in- 
dictment, is  an  intention  to  poison,  kill  and  murder  ;  in  the  second 
indictment  the  word  poison  is  omitted.  This  word,  poison,  is  either 
material  or  immaterial ;  if  it  be  material,  [and  poisoning  is  made 
felonv  by  1  Edw.  6,  c.  12,  and  is  said  not  to  be  within  Bracton's 
definition  of  murder,  Kelynge,  125.  Mawgridge's  case,]  the  se- 
cond indictment  is  bad ;  Of  It  be  immaterial,  then,  notwithstanding 
the  difference  in  this  respect  between  the  two  indictments,  the 
crime  alleged  in  each  is  the  same  in  substance ;  and  those  fact^s, 
therefore,  which  appear  on  the  face  of  the  second  indictment, 
would  have  supported  the  first,  and  might  all  have  been  given  in 
evidence  under  it  If  so,  the  prisoner  has  been  once  in  jeopardy, 
and  so  is  entitled  to  the  judgment  of  the  court  on  this  plea,  and  to. 
be  discharged. 

Selvyyiiy  in  reply,  contended,  that  if  the  second  indictment  was: 
ill,  the  former  was  ill  also  ;  and,  if  so,  the  prisoner  had  not  been* 
le^Uimo  modo  acqtdetaius.  If  in  an  indictment  one  thing  may  be 
laid  and  another  proved,  without  restriction,  all  certainty  would  be 
at  an  end,  and  a  door  to  the  greatest  latitude  be  opened.  The 
death,  here,  was  by  suflfocation  oy  oil  of  vitriol ;  non  constat  that 
it  was  by  poison.  Poisons  do  not  necessarily  kill ;  they  are  be- 
come part  of  the  materia  medica;  and  a  case  might  be  supposed  of 
a  child  at  the  breast  taking  oil  of  vitriol  into  the  stomach,  in  which 
case  the  milk  would  neutralize  the  vitriol,  though  the  child  might 
be  suffocated  by  the  oil  remaining  in  the  fauces.  The  act  of  com- 
pelling  the  child  to  "  swallow  down"  the  vitriol  was  the  only 
charge  in  the  first  indictment,  for  the  word  "  take"  must  be  con- 
strued by  its  associates, — noscUwr  a  socHs,  The  words,  with  which 
it  is  associated,  are,  ^Mrink  and  swallow  down ;"  and  it  must  mean 
taken  into  the  stomach,  not  into  the  mouth  and  throat.  The  sub- 
stance of  the  charge  is  essentially  different,  and  so  the  first  acquit- 
tal is  no  bar  to  the  second  indictment. 

No  judgment  was  ever  pronoimced  in  this  case ;  but  the  eleven 
judges,  who  were  present,  unanimously  ovei^niled  the  demurrer, 
and  Allowed  the  prisoner's  plea.* 


BERNEY  V.  VYNER— p.  482^. 

The  iTansfer  of  a  tradei'a  property,  under  circumtiances  sUnihir  to  those  staled  in  the 
cam  o(  Bemey  Y.  IJavitonf  ante,  134,  is  no  act  of  bankruptcy,  notwithstanding  a 
difference  from  that  ease  in  the  following  particulars:  1.  no  mention  of  the  trader's 
peraonal  property ;  8  no  statement  that  the  trasteee  to  the  transfer  were  not  credi- 
tors  of  llie  trader ;  3.  no  mention  of  the  trader's  motive ;  4.  no  mention  of  the  ab- 
stract of  the  unexecuted  deed  furnished  to  (he  purcfaa«ets;  5.  an  additional  statement, 
that  on  or  about  the  tune  of  the  execution  of  the  transfer,  the  trader  was  insolvent, 
and  stooped  payment. 

*  The  reporters  are  indebted  to  the  kindness  of  one  of  their  lordships,  who  was  pre- 
nnt,  for  this  information. 

VOL.  V.  ^5 
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This  was  a  case  sent  by  the  Lord  Chancellor  for  the  opinion 
of  this  court,  by  order,  dated  13th  November,  1819.  The  case 
diflFered  from  that  of  Bemey  v.  Davison^  ante,  408,  in  the  fol- 
lowing particulars;  first,  in  making  no  mention  whatever  of 
Boehm's  personal  property;  secondly,  in  omitting  to  state,  that 
neither  Berney  nor  Thornton  were  creditors  of  Boehm ;  thirdly, 
in  omitting  to  assign  Boehm's  motive  for  executing  the  various 
deeds ;  fourthly,  in  omitting  the  mention  of  the  abstract  of  the 
deed  furnished  to  the  purchasers,  but  never  executed;  and, 
fifthly,  in  stating,  that  at  or  about  the  time  of  the  execution  of 
the  indentures  of  the  13th  and  15th  February,  1819,  Boehm  and 
Taylor  were  insolvent,  and  either  previously  to  or  sTiortly  after 
the  execution  thereof,  stopped  payment,  and  declined,  and  were 
then  unable  to  pay  their  just  debts. 

The  question  for  the  opinion  of  the  court  was,  "Whether  by 
reason  of  all  or  any  of  the  matters  and  things  before  stated,  the 
said  Edmund  Boehm  hath  committed  an  act  of  bankruptcy? 
And  if  so,  what  such  act  of  bankruptcy  is,  and  when  the  same 
was  so  committed  ?" 

Lens^  Serjt.,  for  the  plaintiff,  contended,  that  the  omission  of 
these  allegations  made  no  difference  in  the  case,  as  no  fraud  was 
imputed,  nor  any  design  to  put  the  property  in  a  train  of  dis- 
tribution different  from  that  pointed  out  by  the  spirit  of  the 
bankrupt  law. 

Bosanquety  Serjt.,  contra,  in  addition  to  the  arguments  em- 
ployed by  him  in  the  case  of  Bemey  v.  Davison^  urged,  that  the 
omission  of  any  statement  as  to  the  possession  of  personal  pro- 
perty to  so  large  an  amount  as  27,000Z.  uUra  the  real  property, 
made  a  material  difference ;  as,  for  aught  that  appeared  by  the 
present  case,  the  whole  of  the  party's  property  might  have  been 
.placed  out  of  his  control,  which  would  clearly  be  an  act  of  bank- 
ruptcy. It  was  a  strong  circumstance,  here,  that  the  stopping 
payment,  insolvency,  and  execution  of  the  deed,  all  happened  on 
the  same  day ;  and  this,  being  coupled  with  an  omission  to  assign 
the  motives,  formerly  stated  for  the  conveyance,  it  must  be  in- 
tended that  they  did  not  exist,  and  that  the  transaction,  however 
well  meant  by  the  party,  must  be  deemed  fraudulent  within  the 
spirit  of  the  bankrupt  laws.  It  had,  indeed,  obviously  the  effect 
of  delaying  the  old  creditors,  by  providing,  first  for  the  future 
creditors,  who  might  advance  money  or  bills ;  and,  by  putting  it 
out  of  the  power  of  the  old  creditors  to  execute  any  judgments 
which  they  might  have  obtained;  for,  where  the  real  estates, 
which  might  have  been  taken  by  elegit^  and  the  chattels,  which 
might  have  been  taken  by  a  fi.  fa.j  were  all  reduced  to  money, 
and  that  money  was  in  the  hands  of  the  trustees,  how  was  a 
judgment-creditor  to  touch  it?  The  same  argument  was  appli- 
cable to  any  of  the  produce  of  those  estates,  that  the  trustees 
might  invest  in  the  public  funds. 

Lena,  in  reply,  observed,  that  it  could  not  be  contended  that 
any  fraud  or  improper  motive  was  imputed  by  the  present  state- 
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xnent  of  the  case ;  for,  if  that  had  been  so,  the  question  would 
have  been  submitted  to  a  jury. 

Our.  adv.  vuU. 
The  following  certificate  was  afterwards  sent : 
*^  This  case  has  been  argued  before  us  by  counsel ;  we  have 
considered  it,  and  are  of  opinion,  that  the  said  Edmund  Boehm 
hath  not,  by  reason  of  aU  or  any  of  the  matters  and  things  stated 
in  the  case,  committed  any  act  of  bankruptcy. 

B.  Dallas. 
J.  A.  Paek. 

J.   BUEROUGH. 

Feb.  19,  1820."  J.  Riohardson. 


J.  D.  MEREST  and  EUNICE  ANNA,  his  Wife,  v.  JAMES. 

p.  484. 

Devise  of  cert&ixi  freehold  and  copyhold  lands  and  messuages  at  H.  W.  and  S., 
to  tnistees  to  the  use  of  devisor's  daughter,  R  A.  P^  for  life,  and  after  her 
decease,  then  to  the  use  of  the  issues  of  her  body  lawfully  begotten;  and,  in  dc&ult  of 
issue,  or  in  case  none  of  such  issue  lived  to  attain  rhe  age  of  31  years,  then  (as  to  the 
lands  at  H.)  over  to  devisor's  brother,  S^for  life,  and,  after  his  decease,  then  to  the  use 
of  the  issue  of  his  body ;  and  in  default  of  issue,  or  in  ease  none  of  such  issue  lived  to 
attain  the  ageof  dl  years,  then  to  devisor's  brother  H.  for  life,  and  after  his  decease,  then 
to  the  issue  of  his  body  lawfully  begotten;  and,  in  default  of  issue,  then  to  devisor's 
aister  E.  her  heirs  and  assigns  for  ever.  And,  as  to  the  lands  at  W^  upon  the  death 
of  &  A.  P.  without  issue,  or,  if  issue,  they  should  not  live  to  attain  the  age  of  21  years 
as  aforesaid,  to  his  brother  H.,  his  heirs  and  assigns;  and,  after  the  death  of  E.  A.  P., 
without  issue  as  aforesaid,  all  the  messuages  at  S.  to  his  sister  E.,  her  heirs  and  assigns: 
Held,  that  E.  A.  P.  took 'an  estate  for  life  in  the  premises. 

This  was  a  case  transmitted  by  the  master  of  the  rolls  for  the 
opinion  of  the  judges  of  the  court,  and  turned  upon  the  following 
limitation,  in  the  will  of  John  Pearson,  of  certain  freehold  and 
copyhold  lands  and  messuages  at  H.,  W.  and  S.  devised  by  him  to 
trustees,  as  follows,  viz.  as  to  the  whole,  "to  the  use  of  my 
daughter  Eunice  Anna  Pearson  for  and  during  her  natural  life, 
and  from  and  immediately  after  her  decease,  then  to  the  use  of 
the  issue  of  her  body  lawfully  begotten,  and  in  default  of  issue, 
or  in  case  none  of  such  issue  live  to  attain  the  age  of  twenty-one 
years,  then,  I  give  and  devise  the  lands  at  H.  to  my  brother  S. 
for  and  during  his  natural  life,  and  from  and  immediately  after 
his  decease,  then  to  the  use  of  the  issue  of  his  body ;  and  in  de- 
fault of  issue,  or  in  case  none  of  such  issue  live  to  attain  the  age 
of  twenty-one  years,  then  to  my  brother  H.  for  and  during  the 
term  of  his  natural  life,  and  from  and  immediately  after  his  de- 
cease, then  to  the  issue  of  his  body  lawfully  begotten,  and  in  de- 
fault of  issue,  then  to  my  sister  E.,  her  heirs  and  assigns  for  ever." 
Then  he  devised  as  follows,  as  to  the  lands  at  W.,  "  upon  the 
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death  of  my  daughter  Eunice  without  issue,  or  if  issue,  they  shall 
not  live  to  attai^i  the  age  of  twentyoone  years,  as  aforesaid,  to  my 
brother  H.  bis  heirs  and  assigns."  And  as  to  the  messuage  at 
S.  "  afler  the  death  of  E^inice  without  issue  as  aforesaid,  to  my 
vister  £.,  her  heirs  ^d  assigns."  The  pUiptifis  hadt  in  October, 
1818,  entered  ipto  a  written  contract  with  the  defendant,  for  the 
sale  of  certain  of  the  lands,  &x;«  deyised  as  above ;  but  the  defend* 
ant  objected  to  the  title  of  tbe  plaiqtifTs,  a  bill  was  filed  by  them 
for  a  specific  performance.  The  question  for  the  opinion  of  the 
court  was,  "  What  estate  did  the  plaintifi*  Eunice  Anna,  the  wife 
of  the  said  plaintifi*  J.  D.  Merest,  take  in  the  fireehold  and  copy- 
hold tenements  contracted  to  be  purchased  by  the  defendant,  under 
the  wills  of  Samuel  Pearson,  her  grandfather,*  and  John  Pearson 
her  father,  in  the  pleadings  respectively  named  ?" 

£671^,  Serjt.,  for  the  plaintiff.  Eunice  takes  an  estate  tail  under 
the  terms  of  this  will.  If  the  devise  over  to  Henry  Pearson  had 
immediately  followed  the  words  vrithmU  issuCy  there  could  have 
been  no  doubt,  as  the  case  would  have  fallen  immediately  witbin 
the  authority  of  King  v.  Mllingy  1  Vent.  215,  225,  S.  C.  2  Lev. 
58.  But,  notwithstanding  the  insertion  of  the  words  "  or  if  issue, 
diey  shall  not  live  to  attain  the  age  of  twenty-<»ie  years,"  before 
the  devise  over,  efifect  cannot  be  given  to  this  wHf  without  such 
a  construction  as  shall  g^ve  Eunice  an  estate  tsdl.  It  must  be 
admitted,  that  the  devisor  contemplated  the  giving  her  an  estate 
for  life  only;  but  he  also  intended  that  the  whole  of  Eunice's 
issue  should  be  provided  for,  or  extinct,  before  the  property  went 
over  to  a  stranger ;  this  was  clearly  his  paramount  and  general 
intention,  though  his  particular  intention  might  have  been  to  give 
Eunice  only  an  estate  for  life.  But  from  Roe,  dem.  DofUon^  v. 
Grew^  2  Wils.  322,  down  to  Doe^  dem.  Cock  v.  Coopery  1  £^ 
229,  it  has  been  uniformly  laid  down,  that,  where  a  particular 
intention  of  the  devisor  is  inconsistent  with  his  general  intention, 
and  both  cannot  be  carried  into  effect,  the  particular  shall  be 
sacrificed  to  &e  general  intention.  In  the  present  case,  unless 
Eunice  take  an  estate  tail,  the  testator's  general  and  paramount 
intention  (to  provide  for  all  of  his  own  descendants,  before  his  prO' 

Serty  should  go  over  to  strangers  or  collaterals,)  may  be  entirely 
efeated ;  for,  if  a  child  of  Eunice  should  marry  and  have  issue 
while  a  minor,  and  die  before  attaining  the  age  of  twenty-one, 
leaving  issue,  the  estate  would  pass  to  strangers,  and  that  issue 
would  be  left  destitute.  But  even  if  such  issue  should  survive  the 
age  of  twenty-one,  the  limitation  to  them,  containing  no  words  of 
inheritance,  they  would  only  take  estates  for  life,  and  on  their  death, 
the  property  would  go  over,  leaving  their  descendants  unprovided 
for:  in  order,  therefore,  to  provide  for  the  right  line  before  the 
collaterals,  which  was  the  testator's  clear  intention,  Eunice  must 
take  an  estate  tail.  There  is  no  case  precisely  in  point ;  for  Doe, 
dem,  Davy  v.  Bumsally  6  T.  R.  30,  is  distinguishable  on  several 

*The  will  of  the  grandfather  was  set  out  in  the  caae^  but  nothing  turned  on  it,  nor  was 
it  refomd  to  in  the  argument. 
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grounds,  but  chiefly,  that  there,  the  inheritance  was  conveyed, 
and  the  children  would  take  the  fee ;  while  here,  there  is  not  even 
the  word  estate^  to  carry  an  inheritance.  There,  the  testator  men* 
tiona  the  children  eo  nnnUne^  as  children,  and  makes  the  devise 
over,  in  default  of  snch  issue,  meaning  those  very  children ;  here 
the  devise  over  is,  generally,  in  default  of  issue.  There,  the  chil- 
dren and  all  their  descendants  were  provided  for,  before  the  estate 
could  go  over  to  strangers;  for  the  devise  over  was  to  operate 
only  on  death  under  twenty*one  voilhoui  leaving  issue.  In  that 
case,  therefore,  it  was  ri^dy  decided,  that  the  devisee  had  but 
an  estate  for  life,  there  being  no  necessity  for  giving  her  a  longer 
estate. 

Ihllockj  Serjt,  contra,     Eunice  takes  an  estate  for  life,  with  a 
contingent  remainder  in  fee  to  her  children,  as  Joint  tenants,  de- 
terminable by  executoty  devise,  in   case  no  child  should  attain 
twenty-one  years.     The  children  would  take  a  fee  by  implication, 
because,  if  only  a  life-estate  had  been  intended  for  them,  it  is  im- 
material whether  they  attain  the  age  of  twenty-one  or  no.     Frog'^ 
morUmy  dem.  Bramstone  v.  Holyday^  3  Burr.   1624 ;  DoCj  dm, 
Wight  V.  CundaUj  9  East,  400.     This  disposes  of  the  objection, 
that  no  inheritance  is  limited  to  the  children ;  and,  when  a  second 
child  is  bom,  the  estate,  vested  in  the  first,  opens  to  admit  the 
devise  in  joint-tenancy  to  the  second,  Oates^  dent.  Hatterley^  v. 
Jacksofij  Str.  1172.     Then,  with  respect  to  Eunice,  the  clear  in- 
tention of  the  devisor  was,  that  she  should  not  have  power  to  de- 
fraud her  children  by  cutting  off  the  entail,  and  which  she  would 
have  been  enabled  to  do,  unless  restrained  by  an  estate  for  life  ) 
and  there  was  no  mode,  save  such  restraint,  of  securing  the  chil- 
dren.   The  rule,  as  to  sacrificing  the  devisor's  particular  inten- 
tion, in  order  to  carry  his  general  intention  into  eflect,  only  ap- 
plies to  eases,  where  the  particular  intention  cannot  be  executed, 
if  the  general  intention  takes  eflect.    In  Dae  v.  Cooper^  1  East, 
229^  lord  ELLEHsoaoucH  founds  his  decision  expressly  on  an  ina- 
bility to  eflect  the  devisor's  intention.    Roe^  dem.  DodsaUj  v.  GreWj 
went  on  the  same  principle,  and  the  decision  turned  on  grounds 
totally  dififerent  firom  the  case  here.    There,  the  children  were 
tenants  in  common  ;  here,  they  would  be  joint-tenants.     The  same 
difierence  exists  in  Dae^  dem  Candler^  v.  SrnUh,  7  T«  R.  631 , 
but,  here,  the  testator^s  particular  intention  may  be  carried  into 
eflect  consistently  with  his  general  intention  ;  and  his  general  in- 
tention of  clirryirtg  fh6  estate  over  to  the  issue  of  Eunice  will  be 
entirely  defeated  hj  giving  her  an  estate  tail.     Doe^  dem.  Davy^  v. 
Bumsalt  is  decisive  of  the  present  case^  the  reasoning,  there,  being 
precisely  in  point.    A  case  on  the  same  will  came  before  this  court 
in  BumsaU  v.  Davgj  1  B.  &  P«  215,  the  former  case  is  recoflrnised 
by  CriBBS,  C.  J.,  in  Crump,  dem  Woolleyy  v.  Mrwoody  7  Taunt. 
362,  2  Marsh.  161,  and  the  principk  contained  in  it  b  confirmed 
by  Toovey  v  Basset^  10  East,  460. 

LenSf  Seijt.y  in  reply^    It  has  not  been  shown  that  Doe,  dem. 
pavjfy  V.  BumsaUy  is  in  point ;  tha  doctrine  of  Frogmortan  v. 

8S 
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Holyday  caimot  be  laid  down  as  a  general  principle,  and  the  case 
is  easily  distinguishable  from  the  present ;  for  the  estate  was  there 
given  to  the  son  by  name,  and  devised  over  immediately  on  his 
dying  under  twenty-one ;  here,  it  is  not  confined  to  the  first  deri- 
see,  but  extended  to  her  issue.  Nothing  has  been  said  as  to  the 
general  doctrine  on  the  subject  of  this  devise ;  nor  has  any  aigu* 
ment  been  opposed  to  the  numerous  authorities  in  which  it  is  laid 
down.  See  6  Cruise,  Dig.  305,  377.  The  argument  drawn  from 
the  possibility  of  Eunice's  destroying  the  estate  tail,  if  it  vested 
in  her,  and  excluding  her  children  from  the  inheritance,  is  whoUy 
inapplicable ;  because,  the  law  does  not  look  to  the  destructioD 
but  the  continuance  of  estates  :  and,  if  an  estate  be  conferred  which, 
by  its  continuance,  would  effect  the  devisor's  purposes,  his  inten- 
tions are  sufficiently  satisfied  ;  as  it  is  to  be  presumed,  that  where 
a  possibility  of  effecting  them  is  afforded,  they  will  of  course  be 
duly  observed. 

Cur.  adv.  vuU. 

The  following  certificate  was  afterwards  sent. 

"  The  case  has  been  argued  before  us  by  counsel,  we  have  con- 
sidered it,  and  are  of  opinion ;  that,  by  the  will  of  John  Pearson, 
the  father  of  the  plaintiff  Eunice  Anna,  the  legal  estate  in  the  free- 
hold and  copyhold  tenements,  contracted  to  be  purchased  by  the 
defendant,  is  vested  in  the  devises  in  trust  therein  named ;  and 
that,  subject  to  the  trusts  thereby  created,  the  said  Eunice  Anna 
took  the  beneficial  interest  in  the  said  freehold  and  copyhold  pre- 
mises, for  her  life  only,  under  the  will  of  the  said  John  Pearson, 
her  father ;  and  that  she  took  no  estate  or  interest  therein  under 
the  will  of  Samuel  Pearson  her  grandfather." 

R.  Dallas. 

J.  A.  Pabk. 

J.  BUR&OUGH. 

Feb.  18,  1820.  J.  Richardson. 


HOWELL  and  Wife,  Executrix,  v.  WYICE.— p.  490. 

The  court  refused,  on  motion^  to  asnmilate  the  practice  of  the  court  of  C.  B.  to  that  of 
the  court  of  K.  B.  in  proceedings  against  haiL 

The  plaintiffs  had  obtained,  against  the  defendant,  in  an  acUou 
of  debt  on  bond,  a  judgment  for  1078Z.,  and  (the  defendant  k*^* 
ing  absconded),  now  sued  his  bail  by  scire  facias  on  their  recog- 
nisance. The  debt  sworn  to  on  the  defendant's  arrest  was  S^h 
the  plaintiff,  at  that  time,  not  knowing  exactly  what  was  due  on 
the  bond. 

Pelly  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi  to  ^^1 
all  further  proceedings  on  the  scire  faunas  against  the  bailj  on 
payment  of  the  sum  of  800Z.  to  the  plaintiffs,  or  their  attorneji 
together  with  the  costs  of  the  cause  of  Howell  v.  TTyie,  and  the 
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costs  occasioned  by  the  proceedings  against  the  bail  on  their  re- 
cognisance, the  same  to  be  taxed  by  one  of  the  prothonotaries. 
He  moved  for  the  rule  with  a  view  to  obtain  an  assimilation  in 
the  practice  of  this  Court  and  that  of  the  King's  Bench.  The 
|;>ail,  by  bill  in  the  King's  Bench,  giving  a  general  recognisance, 
tha^  if  the  defendant  be  condemned  ne  shall  satisfy  the  costs 
and  condemnation-money,  or  render  himself  to  the  custody  of  the 
marshal ;  or,  that  the  bail  will  pay  the  costs  and  condemnation- 
money  for  him,  (and  upon  this  recognisance  it  has  been  customary 
to  charge  the  bail  with  no  more  than  the  sum  sworn  to  and 
costs) :  whereas,  in  the  Common  Pleas  the  bail  enter  into  a  re- 
cognisance in  double  the  sum  sworn  to,(a)  and  are  liable  to  pay 
the  amount  recovered  against  their  principal,  together  with  costs. 

OrosSy  Serjt.,  now  showed  cause  against  the  rule,  and  cited 
Dahl  V.  Johnson,  1  B.  A;  P.  205,  as  establishing  the  practice  of 
this  Court,  which  had  been  laid  down  on  consideration,  and  had 
subsisted  for  more  than  twenty  years,  although  in  that  case 
BuLLER,  J.,  seemed  to  consider  the  practice  of  the  Court  of  K. 
B.  as  preferable.  But  the  practice  of  this  Court  was  exceedingly 
useful  in  cases  like  the  present,  where  an, executor  could  not 
swear  to  the  precise  amount  due. 

Per  Curiam.  In  consequence  of  what  has  now  been  urged, 
we  may,  perhaps,  be  induced  to  consider  the  propriety  of  laying 
down  a  new  rule  on  these  matters;  but  the  practice  having 
prevailed  here  so  long,  we  cannot  in  justice  alter  it  without 
notice.     The  rule  must  be  discharged,  but  without  costs. 

Kule  discharged. 

(a)  B.  G.  86  G.  8,  C.  P.    1  B.  &  P.  680 


CHARLES  AUGUST  WETTER  and  WETTER  GTRTAN- 
NER  V,  SIGISMUND  RUCKER  and  JOHN  DIEDRICH 
RUCKER.— p.  491. 

Money  obtained  of  garnishee,  under  a  foreign  attachment,  is  not  (uoleea  execution  be 
executed,)  a  compulsory  payment,  so  as  to  eflect  a  discharge  of  a  debt  due  from  gar- 
nisbee  to  the  defendant-in-ibe-iord-mayofs-court. 

Sembte,  that  entering  a  sum  to  the  credit  of  a  party  in  a  merchant's  booka  is  not  pay 
ment,  unlesa  under  an  express  assent,  that  such  entry  shall  stand  for  payment. 

This  was  an  action  of  assumpsit j  brought  to  recover  the  sum 
of  4812.  18^.  6d.y  due  from  the  defendants  to  the  plaintiffs.  The 
declaration  contained  counts  for  goods  sold  and  delivered,  and  the 
usual  money  counts.  At  the  trial  of  the  cause  before  Dallas. 
C.  J.,  at  the  London  sittings  after  Trinity  term,  1819,  a  verdict 
was  found  for  the  plaintiffs  for  the  sum  of  4802.,  subject  to  the 
opinion  of  the  court  upon  a  case,  which  stated  in  substance  as  fol- 
lows: 
'    The   plaintiffs  are  foreign  merchants   residing  in  Switzerland, 
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and  the  defendants  are  merchants  in  London.  The  plaintifls  and 
defendants  had  considerable  dealings  previous  to  the  1st  Januaiy, 
1815,  at  which  time,  there  was  due  {com  the  defendants  to  the 
plaintiffs  the  sum  of  481/.  18s.  6i.,  claimed  in  the  action  above 
mentioned.  The  plaintiffs,  also,  had  considerable  dealings  with 
Francis  Tadens  Reyer,  Joseph  Schlik,  and  Nicholas  Strohlendorf, 
trading  at  Trieste,  in  Italy,  under  the  firm  of  Reyer  and  Schlik ; 
and  were  indebted  to  the  said  F.  T.  R.,  J.  S.,  and  N.  S.,  in  a  sum 
exceeding  the  amount  of  the  debt  due  from  the  defendants  to  the 
plaintiffs.  On  the  29th  April,  1815,  F.  T,  R.,  J.  S.,  and  N.  S. 
commenced  an  action,  in  the  mayor's  court  of  London,  against  the 
plaintifis  in  the  present  action ;'  and  the  plaintiffs  not  appearing 
to  the  action  in  the  mayor's  court,  F.  T.  R.,  J.  S.,  and  N.  S.,  on 
the  29th  April,  above  mentioned,  according  to  the  custom  of  Lon- 
don attached  m  the  hands  of  the  defendants  the  sum  of  500/. 
as  the  proper  monies  of  the  plaintifls.  The  defendants  in  the  pre- 
sient  action  (being  the  garnishees  in  the  attachment)  pleaded  to  the 
attachment,  on  the  15th  June,  1815,  that  they,  the  said  gamiskeesi 
had  not  owed  to  or  detained  from,  or  then  owed  to  or  detained 
from  the  defendants  in  the  said  action  in  the  mayor's  court 
(the  plaintiffs  in  the  present  action,)  the  sum  of  500/.,  or  any  part 
thereof.  On  the  24th  November,  1815,  the  attachment  was  tried 
before  the  Recorder  of  London,  and  a  verdict  recovered  against  the 
said  garnishees  for  480/.  On  the  29th  November,  judgment  was 
obtained  in  the  mayor's  courts  founded  on  such  verdict ;  and,  on 
the  1st  December,  the  usual  certificate,  according  to  the  practice 
of  the  mayor's  court,  was  granted  by  the  proper  oflScer  of  the  court, 
that  such  judgment  had  been  obtained.  On  the  5th  December,  1815, 
upon  the  production  of  the  oertificate  by  the  plaintifis  in  the  ac- 
tion in  the  mayor's  court  to  the  garnishees,  the  garnishees  paid 
the  plaintiffs  in  the  last-mentioned  action  the  amount  of  the  ver- 
dict, by  debiting  the  plaintiffs  in  the  present  action  in  their  (the 
defendant's)  books  of  account  with  the  said  sum  of  480/.,  and 
crediting  Reyer  and  Schlik  therewith*  The  entries  in  the  defen- 
dant's books  showing  the  manner  of  the  transfer,  were  thus  made : 

Cfts.    MeMra.  Reyer  &  Schlik  in  account  with  Rucker  Brothers.  0ml 

]815 

Dec.  5     Credit  them  to  Wetter  Brethers*  account,  page  41.  480/. 

Csa.     Mesera.  Vl^etter  Broiberi  in  account  with  Rucker  Brothers.  Dba 

1815  1815 

Doc.  5.  By  Balance  480/.  I  Dec.5.  Reyer&Schlik.byorder  •>  ^^ 
'  *of  the  lord  mayor's  court  { 

Being  the  amount  of  the  debt  due  to  them  from  the  plaintifis^ 
under  an  engagement  that  it  should  be  returned  if  the  proceeding 
failed;  and  without  any  execution  having  issued  against  them 
(the  defendants  in  the  present  action,)  except  the  certificate  slated 
in  the  appendix  to  the  case.  The  case  further  stated,  that  it  is 
the  business  of  the  attorney  for  the  plaintiff  to  enter  satisfaction 
on  the  record ;  but  there  are  not  any  means  of  compelling  him  to 


493]  1  Broderip  &  Bingham.  761 

do  so,  which  can  be  resorted  to  by  the  garnishees  or  the  defend- 
ants. And  that  on  the  20th  February,  1816,  the  plaintiffs  in  this 
action  appeared  to  the  original  action  against  them  in  the  mayor's 
court,  and  put  in  bail ;  by  which  proceeding,  according  to  the  cus- 
tom of  the  city  of  London,  the  attachment  was  dissolved.  The 
case  then  stated  the  records,  or  entries  as  of  record,  in  the  mayor's 
court,  relating  to  the  action  between  Reyer  and  Schlik,  plaintiffs, 
and  Wetter  and  Co.  (the  present  plaintiffs,)  defendants,  S.  Rucker 
tod  J.  D.  Rucker,  (the  present  defendants,)  being  garnishees. 
The  record  ended  thus,  "  Therefore  it  is  considered  by  the  court, 
that  the  aforesaid  plaintiffs  have  execution  of  the  said  480/.  in 
monies  numbered,  so  found  by  the  jury  as  aforesaid  by  pledges,  &c. 
if  the  defendants,  &c.,  and  process  for  the  remainder,  &c. 

"  Pledges  for  the  within  named  plaintiffs  to  restore,  &c.,  if  the 
defendants,  &c.,  that  is  to  say, 

"  J.  A.  Rucker,  Mincing  Lane,  Merchant," 
"  John  Rapp,  Merchant,  26,  Budge  Row." 

"  The  question  for  the  opinion  of  the  court  was,  whether,  undei 
the  circumstances  above  stated,  the  plaintiffs  are  entitled  to  recover 
from  the  defendants  the  said  sum  of  480/.?  If  the  court  shall 
be  of  opinion  that  the  plaintiffs  are  so  entitled,  the  verdict  is  to 
stand  for  that  sum  :  if  the  court  shall  be  of  opinion  that  the  plain* 
tiffs  are  not  entitled,  a  nonsuit  is  to  be  entered." 

^^*^The  following  certificate  of  the  judgment  in  the  mayor's 
court  was  subjoined  to  the  case,  in  the  shape  of  an  appendix : 
Messrs.  Sigismund  Rucker, ) 
and  John  Diedrich  Rucker. ) 

^'  I  do  hereby  certify,  that  judgment  hath  been  entered  against 
you  in  the  lord  mayor's  court,  London,  at  the  suit  of  Francis  Ta- 
dens  Reyer,  Joseph  Schlik,  and  Nicholas  Strohlendorf,  trading 
under  the  firm  of  Reyer  and  Schlik,  plaintiffs,  for  the  sum  of  four 
hundred  and  eighty  pounds,  heretofore  attached  in  your  hands,  as 
the  proper  monies  of  Charles  August  Wetter  and  Wetter  Girtanner, 
tradmg  under  the  firm  of  Brothers  Wetter,  defendants ;  and  that 
Security  hath  been  given  by  the  plaintiff  in  the  said  attachment 
for  the  restitution  of  the  said  monies,  if  their  debt  shall  be  dis- 
proved, according  to  the  custom,  as  by  the  record  of  the  said  judg- 
ment now  remaining  in  the  said  court  appears.  Dated  the  1st 
December,  1815. 

"  William  Jones,  plaintiff's  attorney." 

Toddy ^  Serjt.  (with  whom  was  Vaughan^  Serjt.),  for  the  plaiik- 
tiffs.  In  order  that  the  discharffe  claimed  by  the  defendant^  br 
virtue  of  the  judgment  in  the  foreign  attachment,  may  furniah 
him  with  any.  valid  defence  to  this  action,  it  must  appear  firsts 
that  the  sum  awarded  by  the  hidgment  in  foreign  attachment  to 
Reyer  and  Go.  was  paid ;  and  secondly,  that  it  was  paid  oom- 
pulsorily.  Now  the  money  was  never,  in  fact,  paid.  The  de- 
dendants,  Rucker  and  Co.,  did  no  more  than  make  an  entry  in 
their  own  books,  by  which  they  transferred  to  the  credit  of  Reyvr 
and  Co.  a  sum  due  from  tm  Ruokers  to  Wetter  and  Co»  the 
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plaintiffs.  And  this,  too,  under  an  indemnity,  that  Reyer  and 
Co.  would  repay  the  sum  to  be  received  from  the  Ruckers,  in 
case  Wetter  and  Co.  should  disprove  the  debt  claimed  by  Reyer 
and  Co.  This,  therefore,  was  no  payment,  but  a  memorandum 
privately  made  by  the  defendant  in  his  own  books,  and  operating 
as  a  notice  to  none  but  himself.  Besides  which,  the  nature  of  a 
foreign  attachment  is  rather  that  of  a  process  to  compel  appear- 
ance, than  a  means  of  recovering  a  debt.  It  is,  indeed,  some- 
times applied  for  the  latter  purpose,  but  that  is  only  a  collateral 
object,  for  whenever  the  defendant  appears  the  attachment  is 
dissolved.  The  Ruckers,  therefore,  have  still  less  reason  to  call 
this  transaction  a  payment,  as  Wetter  and  Co.  did  appear  to  the 
attachment,  which  was,  in  consequence,  duly  dissolved.  But,  if 
it  be  admitted,  that  the  transaction  in  question  amounted  to  a 
payment,  still  it  cannot  be  called  a  compulsory  payment.  It  is 
part  of  the  custom  of  foreim  attachment  that  it  should  appear 
on  record,  that  the  plaintiff  has  had  execution  and  satisfaction ; 
and  the  reason  of  this  is,  that  it  is  a  proceeding  against  an  ab- 
sent person,  and  he  should  have  means  on  record,  of  proving, 
that  tne  debt  claimed  against  him  has  been  paid.  The  entry  in 
the  garnish^  book  is  too  uncertain  and  too  liable  to  destruction, 
to  afford  him  any  adequate  security.  That,  under  the  custom 
of  foreign  attachment,  execution  and  entry  of  satisfaction  on  the 
record  are  necessary  to  effect  a  discharge  of  the  debts,  is  clearly 
shown  in  the  following  authorities.  22  Ed.  4,  30  h, — 1  Wms.'s 
Saund.  67  a,  TurbilV%  case.— Dyer,  82  i.— 1  Roll.  Abr.  555 
L.— Co.  Ent.  139  6.— Vidian,  25.-3  Wentw.  249.— Bohun 
Priv.  Lond.  288,  296.— Com.  Dig.  Attach.  E.— 3  Wils.  297, 
Fisher  v.  Lane. — 2  H.  B.  364,  Morris  v.  Ludlam. 

Bosanquety  Serjt.  (with  whom  was  LenSy  Serjt.),  for  the  de- 
fendants. It  is  admitted,  that  in  order  to  effect  a  discharge  of 
this  debt,  there  must  be  a  payment,  and  that  payment  must  be 
compulsory.  And  first,  there  has  been  a  payment  here.  A  pay- 
ment in  account  is  the  same  thing  as  a  payment  in  moneys 
numbered,  and  the  entry  in  the  Ruckers'  book,  operates  as  a 
discharge  to  Wetter  and  Co. ;  for  Reyer  and  Co.  have  accepted 
this  book-transfer  in  satisfaction,  and  can  never  again  call  on 
Wetter  and  Co.  But,  it  is  urged,  that  there  is  an  engagement 
between  Reyer  and  Co.  and  the  Ruckers,  that  if  the  proceeding 
fails,  the  money  shall  be  repaid  by  Reyer  and  Co. :  and,  it  is 
said,  the  proceeding  has  failed,  because  Wetter  and  Co.  have  ap- 
peared. But  the  proceeding  does  not  fail,  unless  Wetter  and  Co., 
m  addition  to  making  an  appearance,  disprove  the  debt  claimed 
by  Reyer  and  Co.  The  payment  too  was  compulsory.  When  a 
judgment  has  been  obtained  against  the  garnishee^  execution  may 
issue  immediately ;  and,  the  judgment  here,  is,  that  the  plaintiff 
in  the  attachment  do  have  execution  against  the  garnishee  in 
moneys  numbered.  Of  this  judgment  the  defendants  receive 
notice  by  the  certificate  sent  to  them.  Upon  this  they  incur  a 
legal  liability ;  if  they  do  not  obey,  they  may  be  arrested  and 
imprisoned,  and  the  payment  being  made  under  such  legal  liabi- 
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lity  must  be  deemed  compulsory.  If  actual  execution  were  ne- 
cessary to  the  discharge  of  the  debt,  a  payment  upon  the  service 
of  the  writ  of  execution  would  be  insuflScient,  and  the  party  must 
go  to  prison  though  never  so  willing  and  able  to  pay. 

As  to  the  necessity  of  entering  satisfaction  on  record,  that  is 
a  circumstance  entirely  out  of  the  defendant's  control ;  for  the 
ori^nal  debtor  is  entitled  to  come  in  at  any  time  within  a  year 
and  a  day  and  disprove  the  debt ;  but  this  he  could  not  do  if 
satisfaction  were  entered  up.(a)  I^one  of  the  books  on  the  privi- 
leges of  London  say,  that  execution  is  necessary  to  the  discharge 
of  the  debt.  The  case  in  Dyer  only  decides,  that  the  party 
shall  not  be  deemed  satisfied,  unless  the  fruit  of  the  judgment 
be  obtained ;  not  that  execution  shall  necessarily  be  sued  out. 
The  entries  are  only  authorities  to  show  that  the  party  may 
plead  as  the  form  is  there,  when  there  has  been  an  execution. 
The  return  of  Sterkey,  recorder,  in  22  Ed.  4,  30  (,  shows,  that 
a  return  of  nihil  is  simicient ;  and  M' Daniel  v.  Hughes^  Z  East, 
867,  that  all  the  proceedings  may  be  given  in  evidence. 

Taddyj  in  reply.  The  entry  of  satisfaction  may  be  made 
immediately,  subject  to  be  set  aside  if  the  debt  be  afterwards 
disproved.  There  is  no  authority,  which  enjoins  the  party  to 
wait  a  year  and  a  day  before  entering  it  up.  It  may  be  admit- 
ted to  be  a  hardship,  that  the  garnishee  should  not  be  permitted 
to  enter  up  satisfaction  on  payment,  and  that  he  should  be  com- 
pelled to  submit  to  actual  execution ;  but  it  would  be  a  much 
greater  hardship,  if  a  transfer  could  be  made  of  the  debt  of  a 
foreign  merchant  behind  his  back,  without  his  having  any  certain 
means  to  establish  the  fact  of  his  creditor  having  been  paid  by 
the  claim  he  himself  has  so  lost.  In  no  case  has  a  mere  transfer 
on  account  been  held  to  amount  to  payment,  except  where  it  has 
been  made  with  the  knowledge  and  consent  of  all  the  parties 
concerned,  and  under  an  understanding,  that  it  should  stand  for 
payment.    BuUer  v.  Harrison^  Cowp.  565. 

Dallas,  C.  J.  Whatever  may  be  me  final  decision  of  the  court 
in  point  of  law,  one  thing,  at  least,  is  perfectly  clear,  and  that  is, 
that  this  is  a  proceeding  which  ought  to  be  strictly  watched,  and 
a  custom,  which,  from  its  very  nature,  in  order  to  protect  the  party, 
must  be  strictly  pursued.  The  facts  of  the  case  are  these, — Wetter 
and  Co.,  being  foreign  merchants,  had  a  sum  of  mone^  belonging 
to  ihem  in  the  hands  of  Rucker  and  Co.  Rucker  and  Cfo.  were  also 
correspondents  with  Reyer  and  Co. ;  and  Reyer  and  Co.,  who  were 
(as  well  as  Wetter  and  Co.)  foreign  merchants,  claiming  a  sum  of 
money  of  Wetter  and  Co.,  attached  that  sum,  which  belonged  to 
Wetter  and  Co.,  in  the  hands  of  Rucker  and  Co.,  and  which  sum, 
Rucker  and  Co.  admitted  to  have  been  in  their  hands  as  belonging 
to  Wetter  and  Co. :  and  it  is  perfectly  clear,  to  go  by  steps,  that 
Rucker  and  Co.  had  no  right  to  examine,  whether  the  debt  claim- 
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ed  by  Reyer  and  Co.  was  a  debt,  or  a  claim  unjast]y  founded  ;  or, 
if  it  were  a  debt,  they  had  no  right  whatever  voluntarily  to  pay 
Reyer  and  Co.,  with  the  money  of  Wetter  and  Co.,  which  was  in 
their  hands.  It  i$,  therefore,  agreed  upon  both  sides,  that,  in  order 
to  protect  themselves  by  a  payment^  which  they  had  no  express 
authority  to  make,  or  any  implied  authority  from  the  par^  to 
make,  they  must  ^ow,  that  it  was  a  payment  by  compulsion, — 
by  compulsion  in  the  strictest  sense  of  Uie  word ;  and  it  cannot  be 
a  compulsion  of  such  a  description,  unless  the  custom,  under  which 
they  seek  to  protect  themselves,  has  been  strictly  pursued. 

With  respect  to  the  justice  of  the  case,  the  facts  appear  to  be 
these ;  and  one  would  naturally  suppose,  that,  in  the  first  instance. 
Wetter  and  Co.,  being  foreign  merchants,  ignoraiit  of  the  law  of 
this  country,  and  not  residing  within  its  juri^iction,  (except  as  ve* 

E resented  by  their  effects  in  Siat  jurisdiction)  ought,  in  justice,  to 
ave  had  notice  of  this  claim  from  Rucker  and  Co.  before  these 
proceedings  were  suffered  to  go  on  from  time  to  time,  and  for  a 
considerable  time,  behind  their  backs ;  but  the  case  states  nothbg 
of  that  sort,  and,  therefore,  though  they  might  have  received  notice, 
we  must  conclude  that  they  did  not ;  because  if  such  notice  had 
been  given,  it  would  have  been  very  important  that  such  a  fiict 
shoulcThave  been  shown. 

This  is,  therefore,  a  proceeding,  in  which  a  partv  misht  have 
nad  notice,  but  has  not  had  notice ;  and,  in  which,  behind  his  back, 
he  is  to  be  held  concluded  by  a  payment,  he  being  perfectly  igno- 
rant of  any  such  payment  having  been  made.  Now,  in  this  case,  it 
is  agreed,  as  I  stated  before,  that,  in  order  to  protect  Rucker  and 
Co.,  the  payment  must  have  been  a  payment  by  compulsion ;  and, 
beyond  that,  it  involves  this  question,  namely,  whether  the  com- 
pulsion was  created  by  the  custom, — which  it  could  only  be,  by 
the  custom  being  strictly  pursued. 

First,  then,  was  it  a  payment  in  point  of  fact  ?  Rucker  and  Co. 
having  dealings  with  Reyer  and  Co.,  instead  of  actually  parting 
with  the  money  in  their  hands,  and  paying  it  over,  merely  trans- 
fer it  in  account ;  I  will  not  examine  whether,  in  every  Case,  a  mere 
transfer  of  money  in  account,  in  which  one  party,  being  bound  to  pay 
a  certain  sum,  says,  I  give  you  credit  for  that  sum,  and  the  other  par- 

S  having  notice  says,  t  assent  to  it,  forms  a  payment }  This  is  not 
at  case,  for,  it  appears,  I  think,  that  Rucker  and  Co.  were  not 
bound  to  pay,  and  it  was  a  payment  by  a  mere  transfer  in  account, 
the  party  transfering  having  no  directions  whatever  to  n^ake  that 
transfer.  But,  in  this  case,  beyond  that,  it  appears  to  me,  that 
there  was  no  payment  whatever ;  for  Rucker  and  Co.  have  not  part- 
ed with  this  sum  absolutely,  even  by  a  transfer  in  account ;  they 
have  only  transferred  it  over,  under  an  mdemnity,  that  is,  they 
have  received  an  engagement  from  Reyer  and  Co.,  that  they,  Rey- 
er and  Co.,  will  return  the  money,  if,  by  putting  in  bail.  Wetter 
and  Co.  shall  ultimately  dissolve  the  attachment.  Wetter  and  Co. 
have  put  in  bail  and  dissolved  the  attachment ;  then  Reyer  and  Co. 
are  bound  to  repay  this  money  to  Rucker  and  Co.,  and  it  is  still 
money  remaining  in  the  hands  of  Rucker  and  Co.,  and  not  in  the 
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hands  of  Reyer  and  Co.?  and,  therefore,  if  the  ease  stopped  here, 
I  should  say,  that  even  i£  the  sum,  instead  of  being  transferred 
in  account,  had  been«  actually  paid,  yet,  in  as  much  as  the 
payment  would  hare  been  voluntaiy,  and,  moreover,  a  payment 
und^r  an  eneaeement  that  the  money  rtiould  be  repaid  if  the 
proceeding  failed,  such  an  act  would  have  been  no  payment  what- 
ever. 

But,  further,  the  queation  whether  this  be  a  compulsory  pay<> 
ment,  must  depend  upon  the  inquiiy  whether  the  custom  has  been 
pursued. 

What  is  the  custom  ?  That  the  pteintiif  shall  have  judgment 
against  the  garnishee,  and  that  he  shsJl  be  quit  of  the  other,  not  on 
judgment,  but  after  ei^ecution  issued.  But,  it  is  said,  is  the  party 
against  whom  there  has  been  a  judgment  to  wait  for  the  executUMi 
to  issue  ?  Is  there  not  a  hardship  in  this,  if  be  is  willing  to  pay 
immediately,  and,  is  not  the  legal  liability  to  pay,  equiyaTent  to  a^ 
payment  under  actual  execution  ?  I  will  not  examine  whether  it 
be  so  or  not,  because,  I  am  penned  in  by  the  custom  itself.  If  the 
custom  be  not  merely,  that  judgment  ^all  issue,  but  that  die 
pajrment  shall  be  made  after  execution  issued,  then  you  must  pui^ 
sue  the  custom  strictly.  The  custom  requires,  that  execution  ^all 
issue,  and,  if  it  be  a  hardship,  it  is  a  hardship  growing  out  of  tli^ 
custom,  and  only  proves  the  custom  to  be  hard  ;  but,  inasmuch  as 
the  party  must  pursue  the  custom,  the  inquiry  always  comes  round 
to  the  same  point,  neunely,  what  is  the  custom? — and  the  cu^om  is, 
that  the  payment  must  be  after  execution. 

Upon  both  grounds  then,  first,  because  I  think  that  this  is  not  a 
compulsory,  but  a  voluntary  payment ;  next,  that  it  is  not  a  parting 
with  the  money  belonging  to  Wetter  and  Co.,  because  the  money 
is  still  money  in  the  hands  of  Rucker  and  Co.,  I  think  that  the 
plaintiff  is  entitled  to  judgment. 

Park,  J.  I  shouldf  not  add  a  word  upon  this,  after  his  lordship 
has  so  fully  entered  into  the  whole  of  the  alignment,  were  it  not  to 
say,  that,  in  coming  to  the  same  conclusion,  I  wish  to  be  considered 
as  having  done  so  on  the  same  grounds,  and  not  upon  the  ground 
pressed  upon  us  from  the  bar,  of  the  necessity  of  entry  of  satisfac- 
tion upon  the  record.  I  do  not  think  it  necessary  to  enter  into 
that ;  but,  of  this  I  am  quite  clear,  that,  upon  the  custom,  in  every 
point  of  view,  it  is  necessary,  not  only  that  the  judgment  should 
be  that  execution  shall  issue,  but  that  an  actual  award  of  execu- 
tion should  be  made.  It  is  impossible  to  say,  upon  the  statement 
of  the  case,  that  there  has  been  a  payment.  It  is  impossible  to 
odl  that  a  compulsory  payment,  which  is  paid  out  of  my  pocket, 
into  the  pocket  of  another  party,  that  party  undertaking  to  r^um 
the  money  in  case  a  proceeding  should  fail.  The  case  oi  BtUlerv. 
Harrison  has,  I  believe,  been  acted  upon  invariably  ever  since  it 
ocenrred.  If  Rucker  and  Co.  had  intended  to  part  with  this  mo- 
ney ;  if  there  had  been  a  payment  made,  or  a  rest  in  the  account, 
as  that  case  states ;  such  facts  would  show  the  Ixma  fides  of  the 
transaction,  and,  a  transfer  in  the  books,  might,  under  those  cir- 
cumstances, be  a  payment ;  but,  I  repeat,  it  appears  impossible  to 
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say,  that,  when  a  roan  stipulates  to  have  his  money  back  again  if  a 
proceeding  should  fail,  there  has  been  a  payment.  Then  the 
question  is,  whether  there  has  been  a  compulsory  payment  ?  It 
cannot  be  sufficient,  that  there  shall  be  a  notice  by  the  attorney, 
not  accompanied  by  certificate  of  the  officer  of  the  court ;  a  judg- 
ment is  obtained  against  the  plaintiffs,  five  days  after  that  erent, 
they  being  in  Switzerland,  might  have  been  advised  of  the  proceed- 
ings, and  might  have  sent  to  put  in  bail ;  but  this  proceeding  begins 
in  the  month  of  April,  1815,  the  money  is  paid  in  December,  1815, 
and  it  does  not  appear,  that  Messrs.  Wetter  ever  heard  one  word 
on  the  subject.  Under  these  circumstances,  I  think  the  justice  of 
the  case  goes  with  the  law. 

BuRROUGH,  J.  I  think  there  is  no  colour  for  calling  this  a  pay- 
ment :  for  no  man  can  dispose  of  another  person's  money,  without 
his  consent,  and  I  am  of  opinion,  that  this  is  not  a  bona  Jide  pay- 
ment of  the  money.  It  turned  on  a  certain  condition,  and  the 
whole  manner  and  shape  of  the  transaction  appears  to  me  to  want 
bonajides.  If  this  payment  can  be  supported,  it  must  be  supported 
on  a  custom  which,  we  know,  is  against  the  common  law;  it 
obtains  in  London,  Bristol,  and  Exeter,  and  in  no  other  places. 
We  know  that  all  the  customs  of  London  have  been  confirmed  by 
act  of  parliament ;  and  a  great  number  of  those  customs  could  not 
be  sustained  but  for  the  act  of  parliament.  This  is  a  custom  of  a 
very  extraordinary  kind;  and,  therefore,  must  be  watched  and 
strictly  adhered  to.  It  is  a  custom  to  dispose  of  the  property  of 
men  without  their  knowledge,  and,  therefore,  we  ought  to  see, 
that  it  has  been  correctly  pursued.  Now,  we  are  bound  by  the 
report  of  the  custom  as  certified  by  the  Recorder ;  we  cannot  stir 
out  of  that,  it  is  the  same  as  an  act  of  parliament  to  us.  It  was 
originally  certified  by  Sterkey  the  Recorder,  in  the  22  Edward  4, 
30,  b. ;  and  that  certificate  is  stated  in  the  ^ear-book,  to  be  that 
the  plaintiff  shall  have  judgment  against  him,  and  that  the  gar- 
nishee shall  be  quit  against  the  other,  after  execution  sued  by 
the  plaintiff.  I  can  see  much  reason  for  the  custom  being  so ;  be- 
cause, where  execution  has  actually  issued,  thete  can  be  no  col- 
lusion or  management  at  all,  but  the  whole  effect  of  the  payment 
is  had.  The  money  is  then  paid  to  the  creditor,  and  the  custom, 
as  it  is  expressed,  is,  '^  that  he  shall  be  quit  of  the  other  after  exe- 
cution sued  by  the  plaintiff."  Now,  looking  at  this  record,  we  see, 
that  execution  never  has  been  sued ;  but  the  attempt  is  to  make 
out  a  payment  in  the  same  manner  as  if  the  execution  had  been 
sued.  The  custom  must  be  strictly  pursued,  in  ordei  to  make  this 
a  payment.  Under  these  circumstances  I  agree  entirely  with  my 
lord  and  my  brother  Park,  that,  as  the  custom  has  not  been  pur- 
sued, this  is  not  a  payment. 

Richardson,  J.  I  agree  with  the  court  on  both  points :  First,  I 
think  that  this  is  not  an  actual  payment.  It  is  argued  that  a  transfer 
in  account  is  equivalent  to  an  actual  payment  of  the  money.  I 
apprehend  it  must  be  such  a  payment  as  discharges  the  party 
paying,  and  binds  the  party  receiving :  but  this  is  only  a  conditional 
payment,  that,  if  the  proceeding  fails,  it  shall   go  for   nothing. 
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The  proceeding  does  fail,  I  apprehend,  by  the  filing  of  the  bail 
within  the  year  and  a  day,  and  the  attachment  is  dissolved.  My 
brother  Bosanquet  argued,  that  the  failing  of  the  proceeding  means 
a  disprover,  on  putting  in  bail,  of  the  existence  of  the  debt.  In  my 
opinion  such  is  not  the  meaning :  but,  the  putting  in  bail  and  dis- 
solving the  attachment,  and  I  think  that  the  payment  goes  for  no- 
thing. I  think  it  unnecessary,  therefore,  to  consider  how  far  in 
certain  cases  a  payment  may  be  made  in  account: — undoubtedly  it 
may  be  so  maae,  if  all  the  parties  concur  in  the  payment,  or  in 
certain  circumstances,  where  the  party  acting  upon  it  has  taken 
measures ;  but  the  money  still  continues  in  the  hands  of  the  defen- 
dants, they  will  pay  it  to  the  plaintiffs,  and  they  will  be  discharged 
of  that  transfer  in  account,  as  against  Reyer  and  Co. 

Secondly,  I  also  think  this  is  not  a  payment  by  compulsion  within 
the  meaning  of  the  custom.  There  are  many  cases,  in  which 
payment  by  a  man  may  be  considered  as  compulsory,  even  with- 
out process  of  law  issued  against  him,  where  the  payment  is  made 
under  a  legal  liability ;  but  here  it  is  part  of  the  custom,  that  there 
shall  be  not  only  an  award,  but  an  actual  execution  issued.  That 
appears  to  be  the  custom,  as  far  back  as  it  is  traced  in  the  year-books ; 
and  it  is  certified  by  Sterkey,  that  the  party  shall  be  discharged  on 
execution  issued.  That,  I  apprehend,  means  execution  executed, 
and  the  reason  appears  to  me  to  be  strongly  in  favour  of  considering 
that  as  part  of  the  custom,  namely,  because  it  will  appear  upon 
the  record,  that  there  has  been  payment  obtained  from  the  gar- 
nishee, by  virtue  of  which,  and  by  the  record,  the  original  defen- 
dant may  be  able  to  defend  himself  against  any  future  demand 
on  the  part  of  the  plaintiff.  Undoubtedly  it  appears  from  the  au- 
thority cited  from  Dyer,  that  the  mere  judgment  of  the  mayor's 
court  is  no  bar  at  all  to  the  original  creditor  proceeding,  as  he 
might  have  done,  against  his  origmal  debtor,  ai|d  obliging  him  to 
pay ;  there  must  be  something  more  than  a  judgment.  What 
more,  then,  is  necessary  ?  An  execution  executed,  and  I  think  the 
custom  requires  that,  in  order  to  render  the  payment  compulsory, 
and  to  discharge  the  garnishee ;  otherwise  the  original  defendant 
would  be  placed  in  this  diflSculty,  that,  being  sued,  he  would  have 
no  means  of  proving  that  any  thing  had  been  done,  but  the  original 
entry  of  judgment;  and,  perhaps,  his  only  means  of  obtaining 
further  knowledge  would  be,  by  a  reference  to  the  books  of  the 
garnishee,  to  which  he  might  or  might  not  have  the  means  of 
access.  I  think,  therefore,  that  in  this  case,  judgment  ought  to  be 
for  the  plaintiff. 

Judgment  for  the  plaintiff  accordingly. 
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SELBY  V.  CRUCHLEY.— p.  505. 

A  defendant  in  replevin  rending  out  of  the  juriadictioo  of  the  court  is  litbto  t«  ghw 
■eoarityfor  costs. 

Petty  Serjt.,  showed  cause  against  a  rule  nisi  obtained  by  Lens^ 
Serjt.,  calling  on  the  defendant  in  replevin,  or  distress  for  rent,  to 
give  security  for  costs,  on  the  eround  of  his  residing  abroad  out 
of  the  jurisdiction  of  the  court,  he  having,  on  application  made  to 
him,  refused  to  give  such  security. 

The  rule  was  resisted,  on  the  ground,  that  the  application  to  the 
court  was  of  the  first  impression,  no  such  application  having  ever 
been  made  in  the  case  of  a  defendant ;  and  that  though  a  defen- 
dant in  replevin  might,  in  some  respects,  be  considered  a  plaintiff^ 
yet  he  was  usually,  as  in  this  case,  a  landlord,  whom  the  court 
would  not  impede  in  the  exercise  of  the  summaiy  remedy  which 
the  law  has  given  him  for  the  recovery  of  rent  The  rule  had  al- 
ready been  extended  from  foreigners  to  natives,  and  some  line  must 
be  drawn. 

LenSy  Serjt.,  in  support  of  his  rule,  urged,  that  the  defendant  in 
replevin,  being  in  reality  an  actor,  commencing  his  proceedings  by 
making  distress,  and  being,  substantially,  the  party  most  interested 
in  pushing  the  cause  to  a  decision,  ought  to  be  considered  as  &Iling 
within  the  same  principle  as  any  other  plaintiff. 

Per  Curiam.  The  objection,  that  this  application  is  of  ftie  first 
impression,  is  of  little  weight.     It  is  true,  tnat  the  practice  of  com- 

! celling  parties  to  give  security  for  costs  has  already  been  extended 
rom  me  case  of  toreigners  to  that  of  natives,  and  that  a  line  must 
somewhere  be  drawn.  But  it  must  be  drawn  where  in  justice  and 
reason  it  ought.  There  is  no  principle  on  which  the  defendant  in 
replevin,  as  to  this  matter  at  least,  can  be  distinguished  from  any 
ordinary  plaintiff.     The  defendant  must  give  security. 

Rule  absolute. 


JOHN  STEWARD,  Esq.   v.  EDWARD   LOMBE,  Esq.  and 
Others.— p.  506. 

When  A.  mortgaged  land  with  a  windmill  oo  it,  (built  chiefly  of  wood)  the  deed  ooa. 
taiDing  abo  a  bargain  and  sale  of  the  mill;  held  that  it  could  not  be  tal&eii  in  ezecntioii 
by  a  oreditor  of  A.,  though  A.  renaained  io  posaeaaion. 

Case  against  the  defendant  as  Sheriff  of  the  country  of  Norfolk, 
for  pulling  down  and  taking  away,  in  the  execution  of  a  fieri  fo 
ciaSj  against  one  William  Burgess,  a  wind-mill,  (erected  on  a  close 
of  the  plaintiff's)  in  the  occupation  of  W.  B.  to  the  injury  of  the 
plaintiff's  estate  and  interest  in  the  close  and  mill.  There  was 
subjoined  to  the  other  counts  in  the  declaration,  a  count  in  trover 
tor  the  materials  composing  the  wind-mill.  Plea  general  issue. 
At  the  trial  before  Dallas,  C.  J.,  Norfolk  Summer  Assizes,  1819, 
it  appeared  that  W.  B.  by  a  mortgage  deed,  (which  was  set  out  in 
one  of  the  counts  of  the  declaration),  dated  the  6th  March,  1818, 
in  consideration  of  1095/.  paid  to  him  by  the  plaintiff,  had  convey- 
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ed  to  the  plaintiff,  among  several  parcels  of  land,  one  particularly 
described,  upon  which  the  deed  stated,  "  that  the  said  W.  B.  had 
lately  erected  and  placed  a  wind-mill,"  habendum  to  the  plaintiff 
for  one  thousand  years  at  a  pepper-corn  rent ;  and  had  bargained, 
sold  and  set  over  all  that  wind-mill  of  him  the  said  W.  B.,  lately 
erected  and  placed  by  him  upon  one  of  the  said  pieces  of  land  there- 
in before  described,  together  with  all  the  sails,  geers,  &.c.  &c.  ha- 
bendum to  the  plaintiff^his  executors,  administrators,  or  assigns  for 
ever  ;  with  a  proviso^  that  the  d^ed  should  be  void  upon  the  pay- 
Aient  of  10952.  on  the  5th  June  next  ensuing  the  date  of  the  deed. 
Then  followed  the  usual  covenants  by  W.  B.,  that  he  was  owner 
of  the  hereditaments  and  mill,  and  had  power  to  grant,  and  that,  on 
defeult  of  payment  of  interest,  the  plaintiff  might  enter,  receive 
rents,  and  sell  the  mill,  &c.  &c.  W.  B.  remained  in  possession  of 
the  mill,  which  was  stated  to  be  removable  at  pleasure,  was  con- 
structed in  the  usual  manner,  beirig  an  octagonal  wooden  edifice 
raised  on  a  casement  of  brick-worK,  and  anchored  into  the  ground 
by  spores  and  land-ties,  part  of  the  spores  and  the  whole  of  the 
land-ties  being  one  foot  under  the  surface  of  the  earth,  the  whole,, 
except  the  brick- work,  spores,  arid  land-ties,  was  taken  into  execu- 
tion by  the  sheriff 's  officers,  under  2l  fieri  facias ^  issued  against 
W.  B.,  and  directed  to  the  Sheriff  of  Norfolk.  The  questions  made 
at  the  trial  were,  whether  the  Wind»mill  was  affixed  to  the  freehold, 
or  a  mere  chattel, — and,  if  a  cTiattel,  \rhether  the  property  in  it 
passed  to  the  plaintiff,  he  never  having  takeh  corporal  possession  ? 
The  Jury,  after  finding  that  <he  wind-mill  was  not  a  fixture,  gave  a 
verdict  for  the  plaintiff,  damages  270/. ;  which  verdict  the  defen- 
dant obtained  leave  to  move  to  set  aside.  Accordingly,  in  Michael- 
mas term  last,  a  rule  rtisi  to  set  aside  the  verdict  and  enter  a  non- 
suit, having  been  granted  to  Bhssettj  Serjt. ; 

'  FrerBj  Serjt.,  now  showed  cause  against  the  rule.  The  wind- 
mill, as  part  of  the  realty,  passed  with  the  conveyance  of  the 
land ;  it  would  have  passed  even  if  not  named.  A  wind-mill, 
perhaps,  is  entitled  to  be  oonstdered  as  part  of  the  freehold,  more 
peculiarly  than  any  other  building.  Other  edifices  may,  in 
almost  every  instance,  staod  by  their  own  weight ;  but  a  mnd- 
mill,  exposed  as  it  is,  in  an  extraordinary  degrefe  to  the  force 
of  the  wind,  require?  a  more  powerful  fixture  than  ordinary 
buildings ;  posts,  spores,  and  tenants,  mnst  all  be  added,  and  the 
edifice  be  well  anchored  into  the  ground.  The  circumstance  of 
the  mill's  being  removable  at  pleasure,  dt>e8  not  at  all  aflfect  its 
freehold  quality.  Large  bnildines,  such  as  wooden  barracks,  are 
often  removed ;  even  ancient  abbeys,  castles,  and  crosses,  have 
been  carried  away  for  the  purpose  of  ornament  or  preservation ; 
and  it  would  be  most  dangeroud  to  the  titles  of  real  property,  if 
the  Court  were  to  inquire  into  the  habits  and  disposition  of 
buildings,  their  aptitude  for  migration,  and  whether  they  have 
actnally  journeyed  or  no.  The  brick-work  of  this  mill,  at  least, 
had  never  travelled.  No  creditors  of  the  mortgagee's  could  have 
taken  the  mill  on  ^  fieri  facias;  and  if  not,  how  should  those  of 

VOL.  V.  97  8  T 
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the  mortgagor  be  better  entitled  ?  The  question  whether  fixture 
or  no,  though  often  debated  between  landlord  and  tenant,  heir 
and  executor,  tenant  for  life  and  reversioner,  has  never  been 
raised  as  between  mortgagor  and  mortgagee.  But  admitting  the 
will  to  be  a  chattel,  it  passed  bv  the  deed  conveying  the  term,  in 
which  deed  it  is  expressly  mentioned  and  sold.  The  consideration 
is  good,  and  no  presumption  of  fraud  is  alleged.  The  circumstance 
of  the  miller  remaining  in  occupation,  affords  no  such  presump- 
tion ;  for  it  is  not  to  be  expected  that  a  party  who  takes  a  mill 
in  mortgage,  shall  go  and  inhabit  it  himself.  By  the  constractive 
possession  of  the  land,  which  passed  by  the  deed,  the  plaintiff 
took  possession  of  the  mill  also,  as  far  as  was  necessary,  for  there 
are  many  cases  in  which  the  property  of  a  chattel  passes  without 
actual  possession ;  as  where  chattels  have  been  sold  by  a  sheriff, 
Kidd  V.  Rawlinson^  2  B.  &  P.  59.  The  transfer,  being  bona 
fide,  is  not  fraudulent,  because  made  to  a  creditor ;  it  would  not 
be  so  even  in  bankruptcy,  unless  a  fraudulent  intention  were 
proved,  Horn  v.  Bakery  9  East,  215. 

Blosset,  Serjt.,  contra.  K  this  mill  can  be  proved  to  be  part 
of  the  realty,  no  doubt  it  would  pass  with  the  land.  But  the 
jury  have  expressly  found  it  to  be  a  movable,  and  this  in  con- 
formity with  the  cases,  which  have  all  held,  that  a  structure 
erected  for  the  purposes  of  trade  may  be  removed  from  the  land. 
The  parties  themselves,  too,  by  the  veir  terms  of  the  deed,  seem 
to  have  considered  it  as  a  chattel.  K  it  be  such,  the  property  in 
it  could  only  be  conveyed  by  an  actual  transfer  of  possession 
{^Edwards  Y,  Harben^  2  T.  B.  587],  and  this  applies  with  still 
greater  force  to  the  case  of  a  pledge,  for  it  is  the  actual  transfer 
alone  that  can  make  a  pledge  any  security.  In  Ham  v.  BaktVy 
though  it  was  decided,  that  where  the  deed  was  so  framed,  the 
pledgor  might  retain  possession  consistently  with  the  security,  yet 
it  was  laid  down,  that  without  an  express  provision  to  such  effect, 
a  transfer  unaccompanied  with  possession  was  void  against  a 
creditor.  In  the  deed  between  the  present  parties,  there  is  no 
expression  by  which  the  pledgor  is  enabled  to  return  possession 
of  his  pledge ;  and  the  transfer  between  the  parties,  is  not  like  a 
case  of  execution,  where  from  the  notoriety  of  the  sheriS^s  sale, 
no  person  is  deceived,  though  the  occupier  becomes  a  purchaser, 
and  remains  in  possession. 

Dallas,  C.  J.  The  first  question  is,  whether  the  property  in 
dispute  be  a  fixture  or  no  ?  The  jury  found,  that  it  was  not;  and 
whether  a  bam  or  mill,  or  any  other  thing  of  the  same  kind  be  a 
fixture  or  no,  is  a  question  partly  of  fact,  partly  of  law.  When 
the  fact  is  clear,  the  court  will  apply  the  rules  of  law  as  they  are 
to  be  abstracted  from  decided  cases,  but  every  case  of  this  sort 
must  depend  mainly  on  its  own  circumstances,  whether  arising 
between  landlord  and  tenant,  heir  and  executor,  or  creditors  of 
mortgagor  and  mortgagee.  However,  it  is  not  necessary  to  in- 
quire, whether  this  mill  is  to  be  deemed  a  fixture  or  not ;  that 
question,  therefore,  which  is  frequently  a  question  of  considerable 
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nice^  I  shall  here  pass  over ;  and  am  willing  to  take  it  as  the  jury 
found,  that  the  mill  was  not  a  fixture.  If,  then,  it  be  a  chattel,  the 
<juestion  is  whether  it  passes  under  this  deed.  That  it  does  pass, 
it  is  impossible  to  dispute.  Here  is  land  conveyed,  and  conveyed 
with  a  description  of  the  mill  upon  it ;  it  passed,  therefore  with 
the  land ;  and,  omitting  to  enter  into  the  question  whether  it  pass- 
ed as  a  fixture  and  part  of  the  land,  it  is  sufficient  that  here  the 
windmill  is  described  as  bein^  situated  upon  the  land.  The  next 
question  is,  whether,  taking  it  to  be  a  chattel,  there  has  been  such 
a  possession  of  it  as  will  pass  the  property  ?  Now  this  is  not  a 
case  in  which  a  separate  and  actual  possession  could  have  been 
taken ;  for,  whether  the  mill  was  legally  a  fixture  or  not,  it  was 
at  all  events  actually  fastened  to  the  land,  and  it  was  not  to  be  ex- 
pected that  the  mortgagee  should  come  to  reside  in  a  mill.  Still 
it  is  said,  that  according  to  the  case  of  Edwards  v.  Harbeny  actual 
possession  is  necessary  to  transfer  the  property  in  a  chattel.  Be- 
fore we  consider  Qiat  case,  it  may  be  observed,  that  this  (question 
does  not  arise  on  the  bankrupt  law ;  it  is  not  a  case,  in  which  pos- 
session and  visible  ownership  by  a  bankrupt  has  tended  to  procure 
him  an  unmerited  credit ;  and  even  if  it  had  been  a  case  within 
the  bankrupt  laws,  it  would  not  have  been  a  case  in  which  the 
appearance  could  excite  a  false  credit.  This,  however,  is  a  case 
between  mortgagor  and  mortgagee. 

The  case  of  Edwards  v.  Hatben^  has  been  dissented  from  often. 
In  Kidd  v.  Rawlinsonj  Lord  Eldon,  C.  J.,  cites  and  sanctions  the 
following  passage  from  BuUer'sNisi  Prius,  (Bull.  N.  P.  258,)  "The 
donor  continuing  in  possession  is  not  in  all  cases  a  mark  of  fraud,  as 
where  a  donee  lends  his  donor  money  to  buy  goods,  and  at  the  same 
time  takes  a  bill  of  sale  of  them  for  securing  the  money."  Kidd  v. 
Rawlinsonj  was  a  case  of  a  bill  of  sale ;  but,  the  party  taking  the 
bill  having  permitted  the  party  giving  it  to  remain  in  possession,  it 
was  held,  nevertheless,  that  the  property  remained  m  the  party 
who  received  the  bill.  The  present  case  is  that  of  a  mortgage, 
where  the  mortgagee,  in  conformity  with  the  usual  practice  in 
such  matters,  permits  the  mortgagor  to  remain  in  possession.  In 
the  case  of  Edwards  v.  Harben^  the  goods  were  such  as  pass  from 
hand  to  hand,  and  might,  therefore,  without  inconvenience  be 
transferred  into  actual  possession ;  here,  the  chattel  is  of  a  very 
different  description.  It  seems,  therefore,  that  the  constructive 
possession  of  the  land  under  the  deed  is  a  sufficient  possession  of 
the  mill  standing  on  the  land ;  and  the  more  so,  as  this  was  not  an 
absolute  conveyance,  but  a  mere  pledge  to  be  kept  till  money  lent 
on  the  security  of  it  was  repaid.  The  onhr  possession  possible,  in 
such  a  case,  did  take  place.  I  am,  therefore,  of  opinion,  that  this 
rule  must  be  discharged. 

V 

Park,  J.  It  is  not  necessary  here  to  go  into  the  various  cases 
of  fixtures,  as  between  landlord  and  tenant,  heir  and  executor; 
the  question  before  the  court  is  much  narrower.  Supposing  Ed* 
wards  v.  Harben  to  be  law,  (though  doubts  have  arisen  as  to  the 
extent  of  the  doctrine  there  laid  down,)  and  possession  to  be  ne- 
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cessaiy  to  confer  the  property  in  this  mill,  there  has  been  such 
possession  as  was  admitted  by,  the  nature  of  the  case  which  is  very 
different  from  the  case  of  ^oods  capable  of  being  transferred  from 
hand  to  hand ;  the  possesion  of  these  by  a  supposed  vendor,  after 
sale,  may  be  a  b^dge  of  fraud :  but  would  it  not  be  ridiculous  if  the 
mortgagee  should  be  required  to  come  from  another  part  of  the 
country,  and  turn  miller  in  order  to  take  possession  of  his  security? 
This  is  a  mortgage  of  land,  by  a  party  who  is  in  the  actual  occh- 
pation  of  a  mill,  and  if  he  relmquished  his  occupation  it  would  pro- 
bably defeat  all  the  ends  of  his  mortga^.  No  ^se  credit  has  been 
created  by  the  transaction,  and  therefore  the  verdict  must  stand 
for  the  plaintiff* 

BtmRouoH,  J.  Tlie  question  is,  whether  Buigess's  possession  of 
fids  mill  is  fraudulent :  and  how  can  that  be,  when  the  title  to  die 
land  was  in  the  mortgagor,  and  the  mill  upon  it  ?  I  am  of  opin- 
ion, that  Burgess's  possession  was  consistent  with  the  deed,  and, 
even  if  he  had  not  made  any  conveyance,  2i  fieri  facias  could  not 
have  been  executed  on  the  mill.  It  has  never  been  h^ard  of,  that 
such  a  structure  should  be  taken  in  execution.  H(ym  v.  Baker  is 
a  very  important  case.  There  the  stills  were  set  in  brick-work, 
and  let  into  the  ground.  Three  of  the  vats  were  supported  by 
and  rested  upon,  brick-work  and  timber,  but  were  not  fixed  to  the 
ground ;  and  sixteen  other  vats  stood  on  horses  or  frames  of  wood, 
which  were  not  let  into  the  ground,  but  stood  upon  the  floor  ;.  and 
tie  court  took  the  distinction  between  goods  fixed  in  their  nature, 
and  those  which  can  pass  firom  hand  to  hand ;  clearly  holding, 
that  those  which  were  fixed,  did  not  pass  from  the  bankrupt  to  his 
assignees. 

Richardson,  J.  Bui^ess,  being  seized  in  fee  of  land  and  a  mill, 
mortgages  both.  By  abundant  caution,  the  mill  is  mentioned  in 
the  deed,  but  without  that,  the  mortgagee  would  have  had  it  as 
part  of  his  security.  If  Burgess  had  died,  the  interest  in  the  mill 
would  have  descended  to  his  heir;  if  he  had  conveyed  the  land, 
the  purchaser  would  have  been  entitled  to  the  mill  without  any 
mention  of  it.  It  might  have  been  otherwise,  had  Burgess,  as 
tenant  for  years,  erected  the  mill.  In  Poole's  case,  Salk.  ^58,  the 
court  held,  that  the  vat  of  a  soap  boiler,  erected  for  the  purposes  of 
his  trade,  might  be  seized  as  a  chattel  by  the  sheriff;  but  here,  if 
the  mortgagee  could  not  take  the  mill  from  the  land  against  the  will 
of  mortgagor,  neither  could  the  sheriff.  Though  in  the  estimation 
of  the  jury,  this  was  considered  a  chattel,  yet  it  is  quxtdaimimodo 
annexed  to  the  land,  and  very  distinguishable  from  that  species  of 
goods,  of  which  the  property  usually  accompanies  the  possession  ; 
and  no  false  credit  is  promoted  by  the  occupier's  not  being  actual- 
ly the  owner.  That  actual  possession  is  not  in  all  cases  necessaiy 
tp  transfer  the  property  of  chattels  appears  fix)m  JSidd  v.  RawUn^ 
souj  and  Watldns  v.  Birchy  4  Taunt.  823.  The  mill  could  not  have 
been  moved  without  inconvenience,  and  the  mortgagee  could  only 
take  actual  possession  bv  entering  on  the  land  unnecessarily,  or  by 
Qccupying  the  mill  to  his  own  personal  inconvenience;  it  was 
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therefore  perfectly  consistent  with  the  whole  nature  of  the  trans- 
action, that  the  mortgagor  should  remain  in  possession ;  I  am, 
therefore,  of  opinion,  that  the  verdict  for  the  plaintiff  must  be 
allowed  to  3tand. 

Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER. 
HOME  V.  BBNTDfCK,  in  Error.(a)— p.  614. 

A  pkintiff  in  error  in  the  Exchequer  Chamber  \b  not  confined  to  the  takix^  out 
one  rule  in  each  term,  but  may  proceed  as  quickly  as  he  pleases. 

Evans  had  moved  for  a  rule  to  direct  the  officer  of  the  Court 
to  allow  the  plaintiff  to  proceed  in  this  cause  as  qmcklj  as  he 
-wished,  which  the  officer  had  refused  to  do,  alleging,  that  only 
one  rule  could  be  taken  out  in  each  term,  and  that  one  nad  already 
been  granted  in  the  present  cause. 

The  Court  intimated  an  opinion,  that  the  plaintiff  ought  to  be 
allowed  to  proceed  as  quickly  as  he  pleased,  and  the  officer  then 


(a)  The  reporters  are  indebted  to  the  kindness  of  a  gentleman  at  the  bar  for 
the  note  of  this  ease. 


WILUAMS  ©.  THACKER.— p.  514. 

Proceedings  on  a  bail  bond  set  aside,  on  tlie  ground  tbat  it  was  giren  in  a  second  iotioit 
&r  tbe  same  caoas,  though  the  6r8t  action  was  non-pinased. 

A  Rule  vid  had  been  obtained  to  set  aside  the  proceedings  in 
diis  cause,  (which  was  an  action  on  a  bail  bond),  and  also  the  bail 
bond,  on  the  ground  that  the  suit  was  a  second  action  for  the  same 
cause ;  the  firit  action  had  been  non-prossed. 

Onslow y  Serjt,  now  showed  cause  against  the  rule,  and  contended, 
that  it  was  not  the  practice  to  stay  a  second  action  where  the  first 
had  been  nan^osssd.  He  cited  m  proof  of  this  TSirtan  v.  Hays^ 
1  Str.  435. 

Sed  per  Curianij  the  exception  as  to  judgment  by  JVbn  Pros^ 
does  not  apply  where  the  second  action  is  vexatious ;  and  a  second 
action  for  the  same  cause  must  always  be  deemed  vexatious,  un- 
less the  contrary  is  shown. 

Rule  absolute.* 

*  And  see  Archer  ▼.  Cbapneys»  aniB.  8fi. 

3x2 
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WILLIS  V.  PECKHAM,— p.  515. 

A  witness  cannot  recover  a  compensation  for  his  time,  though  an  express  promiae  be 
given  him,  that  he  shall  be  paid  for  his  loss  of  time. 

Assumpsit  to  recover  a  remuneration  for  the  plaintiflPs  loss  of 
time  during  his  attendance  on  subpcena  as  a  witness  in  the  case  of 
"  Peckham  v.  Coles^^^  the  money  counts  were  added.  At  the  trial 
before  Dallas,  C.  J.,  at  the  Middlesex  sittings  after  Michaelmas 
Term,  1820,  it  appeared,  that  the  plaintiff,  a  labouring  carpenter, 
had  been  served  with  a  subpoena  in  the  last  named  action,  that  the 
defendant  promised  the  plamtiff  to  pay  him  for  his  loss  of  time ; 
that  the  plaintiff  attended  at  the  trial,  and  gave  his  evidence,  and 
that  the  defendant  succeeded  in  his  action  against  Coles,  and 
charged  in  his  bill  of  costs,  which  was  settled  by  the  master 
against  Coles,  the  sum  of  3/.  as  paid  to  Willis  for  loss  of  time, 
which  sum  was  received  from  Coles  by  the  defendant,  but  nerer 
paid  to  the  plaintiff.  It  appeared,  however,  that  the  master  re- 
fused to  allow  this  sum  expressly  for  loss  of  time,  but  allowed  it 
imder  the  head  of  general  expenses.  The  counsel  for  the  defend- 
ant contended,  that  this  action  could  not  be  maintained.  That  it 
was  contrary  to  all  practice  to  allow  for  loss  of  time ;  that  the  at- 
tendance of  witnesses  was  a  public  duty,  and  they  could  recorer 
for  expenses  only ;  ahd  that,  even  the  express  promise  to  pay, 
being  without  consideration,  could  not  aid  the  plaintiff.  The 
learned  judge  expressed  his  opinion  decidedly,  that  the  action 
could  not  be  maintained.  The  jury,  notwithstanding,  having  found 
a  verdict  for  the  plaintiff,  leave  was  given  to  the  defendant  to 
move  to  set  aside  the  verdict,  and  enter  a  nonsuit.    Accordingly, 

LenSf  Serjt.,  on  a  former  day,  having  obtained  a  rule  fdsi  to  that 
effect, 

Vaughauj  Serjt.,  and  Bosanquety  Seijt.,  now  showed  cause  against 
the  rule,  and  finding  that  the  inclination  of  the  court  was  against 
the  allowance  of  any  compensation  for  a  witness's  time,  contended, 
that  as  the  defendant  had  actually  received  the  money  under  the 
charge  of  general  expenses,  the  plaintiff  was  entitled  to  recover  it 
upon  the  count  for  money  had  and  received,  or,  at  all  events,  upon 
the  defendant's  express  promise  to  pay. 

Dallas,  C.  J.  There  were  in  fact  no  expenses,  as  the  witness 
came  but  a  short  distance,  and  how  could  there  be  any  considera- 
tion for  a  promise,  when  the  witness  was  bound  to  remain  to  giv* 
evidence  under  his  subpoena  ? 

Park,  J.  Compensation  for  loss  of  time  in  attendance  as  witness 
is  only  allowed  to  medical  men  and  attomies.  The  point  has  been 
settled  in  the  King's  Bench,  by  the  case  of  Moor  v.  ^dam.  5  M. 
&  S.  156. 

BuRRouGH,  J.,  and  Richardson,  J.,  concurred. 

Rule  absolute. 
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BUTTERTON  v.  FURBEE.— p.  517. 

The  aTowant  in  replevin  on  a  distress  for  poor  rates  is  only  entitled  to  single 
costs  under  43  Eliz.  c.  2,  s.  19. 

Replevin  on  a  distress  for  poor's  rates. 

Verdict  for  defendant.     . 

SuUoekj  Serjt.,  having  on  a  former  day  obtained  a  rule  nisi 
for  the  prothonotary  to  tax  the  defendant  treble  costs,  according 
to  43  Eliz.  c.  2,  8.  19, 

VattghaUj  Serjt.,  now  showed  cause  against  the  rule :  where  a 
party  was  entitled  to  damages  at  common  law,  if  treble  damages 
are  given  by  statute,  he  shall  have  treble  costs  also:  aliter  where, 
as  in  the  present  case,  the  party  was  not  entitled  to  damages  at 
common  law,  Okeli/  v.  Salter^  Nov,  187,  S.  C.  Yelv.  176 ;  and  the 
statute  of  43  Eliz.  c.  2,  s.  19,  which  is  a  penal  statute,  does  not 
say  the  party  shall  have  treble  costs,  but  treble  damages  with  his 
costs.  The  prothonotary  refused  to  allow  treble  costs  some  years 
since,  in  the  only  case  which  has  occurred  of  late  years  on  this 
statute,  Hempson  v.  Josselyn^  Dec.  15,  1798. 

Htdlock^  oerjt.,  in  support  of  his  rule.  The  pomt  relied  on 
in  Noy's  report  of  Ohely  v.  Salter^  is  not  mentioned  in  Telver- 
ton,  who  says,  that  the  statute  of  Eliz.  is  not  penal,  but  to  be 
construed  largely  in  aid  of  charity.  And  in  Lawson  v.  Story y 
Carth.  321,  1  Ld.  Raym.  19,  a  case  turning  on  stat.  2  W.  &  M. 
8688. 1,  c.  5,  treble  costs  were  given:  the  words  of  that  statute 
are  in  substance  the  same  as  those  of  the  statute  of  Eliz.,(a)  the 
party  being  allowed  in  the  former  his  treble  damages  and  costs 
of  suit.  In  the  case  provided  for  by  that  statute,  damages  would 
have  been  recovered  at  common  law,  but,  that  circumstance  is  not 
noticed  in  the  report,  as  having  influenced  the  judgment  of  the 
Court. 

Dallas,  C.  J.  There  seems  to  me  to  be  no  doubt  on  the  con- 
struction of  this  statute,  and  still  less  on  the  case  to  which  we 
have  been  referred.  The  question  is,  whether,  where  a  statute 
gives  treble  damages  in  a  case  where  none  were  recoverable  at 
common  law,  treble  costs  are  also  to  be  intended ;  I  see  no  ground 
for  such  a  construction.  The  statute  of  Elizabeth  says  theparty 
shall  recover,  not  treble  costs,  but  ^^his  costs  also."  Treble 
damages  constitute  an  enactment  sufficiently  penal,  without  add- 
ing treble  costs.  In  the  statute  of  William  k  Mary  the  expres- 
sion is  not  the  same :  the  word  and  may  there  be  considered,  as 
conjoining  dam^es  with  costs  ;  both  the  words  and  the  collocation 
are  different.  The  case  in  Noy  is  a  direct  authority  against  the 
defendant. 

Pakk,  J.  I  am  of  the  same  opinion.  The  words  of  the  act 
are  decisive;  there  is  much  better  reason  for  the  defendant's 

(a)  The  words  of  the  stat  of  Ells,  are,  "  the  same  defendant  to  recoTer  treble 
damages  by  reason  of  his  wrongful  Tozation  in  that  behalf,  with  his  costs  also, 
in  that  part  sustained." 

The  words  of  the  stat  of  W.  &  M.  are,  '*  the  person  or  persons  grieyed  shall 
rece?er  liis  and  their  treUe  damages  and  costs  of  soit" 
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argument,  where  the  copdative  and  is  employed  iq  the  statute, 
than  where  the  words  are  put  disjunctively,  as  in  the  act  of  Eliz. 
Even  if  the  case  in  Lord  llaymond  was  rightly  decided  (wbieh 
I  don't  say),  it  does  not  apply  to  the  present  question,  the  words 
of  the  two  acts  being  sp  oil^l^i^^i^t. 

BuRBOUGH,  J.^  of  t^  3am<9  opinjon. 

RiCHAKDSON,  J.  In  the  case  arising  on  the  statute  of  Wil- 
lilkm  &  Mary,  damages  were  recoverable  ^  coinmon  law;  here, 
we  must  rest  on  the  wof ds  of  the  statute,  ^virhich  give  the  partj 
treble  damages  with  his  costs.  The  report  .in  Noy  must  be  coor 
sidered  as  accurate,  notwithstanding  the  silence  of  Yelyerton,  as 
to  one  of  the  points  peptipi^eid* 

Bule  discharged. 


GRJLLAIip  V,  HOGUE.^p.  519. 

Under  the  18  Q.  8,  c.  68,  tiie  ooari  wiU  grant  a  mandamus  to  the  court  in  India 
to  examine  vitneaees  on  behalf  of  the  defendant  in  a  ciTil  action. 

Vaughan,  3«ij|;.9  on  ^  former  day,  had  obtained  a  rule  niii 
for  a  mandamiis  tq  t^^e  cpurt  in  Iniiiai  to  exai^ine  witnesses  oq 
behalf  of  the  defendant  in  this  case.  The  application  ?ras 
founded  upon  stat.  13  G*  3,  c.  63,  |  44,  T^hich  (after  reciting 
that  hi^  majesty's  si^bjects  were  liable  to  be  defeated  of  the  seyor 
ral  rights,  titles,  dpbts,  dues,  demands,  or  suits,  for  which  the^ 
had  cause  arising  in  India,  jcc,  and,  for  preventing  such  failure 
of  justice),  enacts  ^Hhat  when  and  as  often  as  the  united  com* 
pany  of  merchanfi^  of  Englan4  trading  tq  tl^e  East  Indies,  or  aay 
person  or  persons  whatsoever,  shal}  commence  and  prosecute  an^ 
action  or  suit  at  law,  or  in  equity,  for  which  cause  has  arisen,  or 
shall  thereafter  arise,  in  India,  against  any  o^her  person  or  per- 
sons whatever,  |n  any  of  bis  majesty's  courts  of  Westminster^  it 
shall  and  may  be  lawful  for  such  court  respectively,  upon  motion 
there  to  be  made,  to  provide  and  award  such  writ  or  writs  in  the 
nature  of  a  mandamm  or  commission  to  the  chief  justice,  &c., 
&c.,  as  the  case  may  require,  for  the  examination  of  witnesses 
1^  aforesaid,  itc." 

Lem^  Serjt.,  now  showed  e^use,  and  contended,  that  the  power 
of  granting  the  wnt  to  defei^dants  as  well  as  prosecutors,  being 
only  given  by  the  40th  section,  was,  by  that  section,  confineq 
wholly  to  cases  arising  on  indiqtment  and  inforpciation :  (a)    Aqd, 

(a)  18  G.  8,  0.  83y  whioh  enacts  that  in  aU  oases  of  indieimenU  and  infoma- 
iiofu  laid  or  exhibited  in  the  court  of  K«  B.  for  misdemeanoru  or  offence*  commit- 
ted in  India,  it  shall  be  lawM  for  the  said  court,  on  motion  mode  on  behalf  pf 
the  prosecutor  or  defendant,  to  award  a  writ  of  mandamut  to  the  chief  jusUos 
and  judges  of  the  supreme  court  of  judicature,  &c.,  to  hold  a  court  for  examiiur 
tion  of  witnesses,  and  repeiving  proofs  oonoerning  the  matters  charged  in  euch 
indictments. 
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that  the  44th  section,  which  related  to  civil  cases,  differed  from 
the  40th  both  in  wording  and  substance,  and  afforded  the  eourt 
no  authority  to  grant  the  writ  on  the  application  of  the  defend'^ 
ant;  nor  was  there  any  hardship  in  this ;  for,  where  it  was  nei^&s 
sary,  the  court  would  stay  proceedings  on  behalf  of  tha  dsr 
fendant. 

Vatighan  and  Ta^dt/y  Serjts.,  in  support  of  the  rule,  w^re 
stopped  by  the  court. 

Dallas,  C«  J.  It  would  be  most  unreasonable,  that  a  de- 
fendant should  not  have  this  mandamus  as  well  as  a  plaintiff^ 
but  the  first  thing  is  to  inquire,  what  the  statute  has  provided; 
because,  if  the  defendant  is  thereby  placed  in  a  situation  differ- 
ent from  that  of  the  plaintiff,  the  court  cannot  interfere.  Upon 
the  justice  of  the  case  there  can  be  no  doubt ;  the  plaintiff  and 
the  defendant  should  stand  on  equal  ground ;  why,  then^  should 
this  weapon  be  put  into  the  hands  of  the  plaintiff,  while  the  de- 
fendant is  left  without  any  shield  against  it  ?  The  only  circum- 
stance which  induced  me  to  pause,  was,  an  idea,  that,  from  the 
length  of  time  which  has  elapsed  since  the  passing  of  the  statute, 
some  cases  might  have  arisen  upon  it.  None  have  been  referred 
to,  and  if  none  exist,  I  have  no  doubt  on  the  question :  the  statute 
xne^nt  to  give  equal  and  mutual  remedy  to  both  the  parties  in  a 
suit ;  and  the  legislature  does  not  appear  to  have  contemplated 
any  stay  of  proceedings  on  the  part  of  the  defendant,  as  an 
equivalent  for  the  advantage  afforded  to  the  other  party. 

Park,  J.  I  am  of  the  same  opinion.  This  is  a  remedial  law, 
and  in  a  case  entirely  new,  like  the  present,  we  must  put  such  a 
construction  on  the  statute  as  is  most  consonant  to  justice.  In 
the  case  of  indictment,  the  remedy  is  expressly  extended  to  both 
parties :  why  should  the  legislature  adopt  a  d&erent  course  with 
regard  to  actions  ? 

BuRROUGH,  J.  The  act  applies  to  both  parties ;  both  are  men- 
tioned in  one  clause,  and  there  is  no  express  exclusion  of  defend- 
ants in  the  subsequent  clause;  it  must  be  implied,  that  the  legis- 
lature intended  to  include  defendants  as  well  as  plaintiffs  in  the 
latter  clause. 

Richardson,  J.    Concurred.  Rule  absolute. 


IN  Re  RICHARD  PETER  SMITH.— p.  522. 

When  an  attorney  has  been  struck  off  the  rolla  of  the  K.  B.  on  a  report  of  the  i 
be  will,  on  motion,  be  struck  off  the  rolb  of  this  court,  unless  sufficient  cause  be 
shown  to  the  contrary. 

J^enSy  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi  for  strike 
ing  the  above  named  attorney  off  the  rolls  of  this  court  on  an 
VOL.  V.  98 
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affidavit  stating,  that  he  had  been  struck  ofT  the  rolls  of  the  court 
of  King's  Bench  for  supporting  his  clerk  in  swearing  falsely  (as 
bail)  that  he,  the  clerk,  was  a  lace  manufacturer.  The  affidavit 
stated  the  report  of  the  master  finding  the  truth  of  the  charge  against 
the  party,  upon  reading  which  report  the  court  of  K.  B.  ordered 
his  name  to  be  struck  off;  an  addition  was  made  to  the  affidavit 
at  the  suggestion  of  this  court,  viz.  that  the  report,  of  which  the 
statement  set  forth  in  the  affidavit  was  a  true  copy,  was  in  the 
custody  of  the  master. 

Vaughauj  Serjt.,  was  to  have  shown  cause  agaunst  the  rule,  but 
being  unprepared  with  any  affidavit,  the  court  held,  that  the  re- 
port of  the  master  under  the  circumstances  above  stated,  was  a 
sufficient  reason  for  their  making  the 

Rule  absolute. 


IRVING  and  Others,  Assignees  of  CAMPBELL  and  Others,  Bank- 
rupts V.  MACKENZIE.— p.  523. 

One  coont  of  the  declaration  stated  the  consideration  of  a  guarantee  for  5000/.  to  be  a 
certain  credit  to  be  given  by  C.  and  Cu.  to  V.  and  Co.  in  a  manner  then  and  there 
agreed  upon  between  the  parties.  The  evidence  to  support  ibis  allegation  consisted 
of  letters  to  the  following  effect. 

**  My  son  informed  me  he  was  about  to  enter  into  some  arrangements  of  a  pecuniaiy 
nature  for  the  house  of  V.  and  Co.  in  which  he  is  a  partner,  aud  that  it  would  be 
advantageous  to  have  such  arrangements,  or  part  of  ihem,  carried  into  effect  \tf 
drafts  by  me  on  you,  payable  to  him  or  his  order ;  and  that  he  was  persuaded  I  would 
guarantee  your  ultimate  security :  I  therefore  give  you  such  guarantee  to  the  amouut 
ofSOOOA" 

M 1  find  that  the  house  of  V.  and  Co.  has  deemed  it  expedient  to  establish  a  credit  with 
some  house  in  liondon,  upon  such  terms  as  mify  be  agreed  upon  by  the  parties ;  and 
that  my  son  has  written  to  you  to  fix  that  credit  with  you,  not  doubting  that  I  would 
guarantee  your  ultimate  security.  My  regard  for  my  son  induces  roe  to  give  the 
guarantee  in  question." 

« I  gave  you  a  letter  of  ultimate  guarantee  to  the  amount  of  5000/.  for  such  arrange- 
ments of  a  pecuniary  nature,  as  my  son  might  enter  into  with  you,  or  for  such  part 
of  them  as  might  be  carried  into  effect  by  drafts  by  me  on  you  payable  to  him  or 
order;  and  as  I  am  since  informed,  that  such  arrangements  have  been,  or  are  about 
to  be,  extended  to  the  amount  of  8000/.,  I  give  you  my  ultimate  guarantee  for  the 
additional  sum  nf  3000/." 

••  My  guarantee  for  5000/. ;  my  guaranteeing  temporary  aid  on  an  emergency ;  my  guar- 
antee  in  the  same  year  for  3000/..  which  last  in  its  plain  sense  marks  the  event  of  the 
temporary  aid,  make  the  whole  of  my  guarantee  against  ultimate  loss  SOOOt,  and 
distinctly  limit  it  to  that  amount." 

HeU,  that  there  was  no  variance  between  the  contract  above  stated,  and  that  made  out 
by  this  evidence. 

Another  count,  supported  by  the  same  evidence,  stated  the  consideration  of  the  goann. 
tee  to  be  »  that  C.  and  Co.  would  give  V.  and  Co.  credit,  in  manner  then  and  there 
agreed  upon."  And  the  promise  given  on  such  consideration,  to  be  a  guarantee  for 
8000/. 

Held  also,  that  there  was  no  variance  between  this  stateineat  and  the  evidence  adduced 
in  proof  of  it. 

By  a  letter  dated  the  9th  of  February,  1817,  and  addressed  to 
Campbell  and  Co.,  the  defendant  gave  Canopbell  and  Co.  the  fol- 
lowing guarantee  :  "  My  son  Charles  Mackenzie,  lately  informed 


523]  1  Bboderip  &  Bingham.  779 

me,  that  he  was  about  to  enter  into  some  arrangements  of  a  pecu- 
niary nature  for  the  house  of  Messrs.  Vigers  and  Co.  of  which  he 
is  a  partner,  and,  that  it  would  be  advanta^ous  to  have  such  ar- 
rangements, or  part  of  them,  carried  into  enect  by  drafts  by  me  on 
you  payable  to  him,  or  to  his  order ;  and  he  further  stated,  that  he 
was  persuaded  I  would  readily  guarantee  your  ultimate  security 
against  any  loss  that  might  arise  to  you  from  such  arrangements, 
or  from  the  acceptance  of  such  drafts.  I,  therefore,  hereby  give 
you  such  ^arantee  to  the  amount  of  5000/.  sterling,  and  I  request, 
that  you  will  keep  the  amount  of  all  such  transactions  separate  and 
distinct  from  my  private  accounts." 

On  the  same  day,  the  defendant  addressed  a  private  letter,  as 
follows,  to  D.  Campbell,  one  of  the  partners  in  the  firm  of  Camp- 
bell and  Co. :  "  By  a  letter  received  from  my  son,  I  find,  that  the 
house  of  Vigers  and  Co.,  of  which  he  is  a  partner,  has,  within  these 
few  months,  had  such  an  increase  of  business,  that  it  is  deemed, 
expedient  to  establish  a  permanent  credit  with  some  house  of  re- 
spectability in  London  upon  such  terms  as  may  be  agreed  to  by 
the  parties,  for  the  purpose  of  meeting  occasional  contingencies,  to 
which  that  increase  may  give  rise  ;  and  he  also  writes  me,  Uiat 
fix}m  his  knowledge  of  my  intimacy  with  your  late  uncle,  he  had 
expressed  to  you  his  wish  to  fix  such  credit  with  your  house,  not 
doubting,  that  I  would  readily  guarantee  your  ultimate  security ; 
he  has  kkewise  stated  to  me  the  handsome  manner  in  which  you 
have  agreed  to  this  on  your  own  part,  expecting  a  similar  concur- 
rence on  that  of  your  partners,  for  which  I  bee  leave  to  offer  my 
best  acknowledgments  and  thanks.  My  regarcf  for  my  son,  founcf- 
ed  not  only  on  paternal  affection,  but  also  on  a  knowledge  of  his 
abilities,  and  integrity  of  his  character,  induces  me  without  hesi- 
tation to  give  the  guarantee  in  question,  which  I  transmit  with 
this,  under  cover  of  Vigers  and  Co.,  to  be  delivered  in  case  of  my 
son's  absence,  by  Mr.  Vigers,  the  other  partner  in  the  house,  of 
whose  activity  and  extensive  mercantile  knowledge,  I  have  the 
strongest  reasons  to  think  most  favourably ;  and  I  shall  be  verv 
much  gratified  if  the  connection  between  the  two  houses  shall 
eventually  prove  advantageous  to  both.  I  think  it  right  to  men- 
tion these  particulars  to  you,  that  you  may  be  satisfied  as  to  the 
nature  of  my  guarantee,  and  that  it  is  a  real,  and  not  a  nominal 
one.  You  are  at  liberty,  if  you  think  proper^  to  communicate  this 
letter  to  your  partners,  to  whom  as  old  acquaintances,  I  beg  leave 
to  offer  my  remembrances  and  regards." 

By  a  letter  dated  the  21st  of  June,  1816,  and  addressed  to  Camp- 
bell and  Co.  the  defendant  gave  Campbell  and  Co.  the  further 
Sarantee  following :  "  On  the  9th  of  last  February,  I  gave  you  a 
ter  of  ultimate  guarantee  to  the  amount  of  5000/.  sterling,  for 
such  arrangements  of  a  pecuniary  nature,  as  my  son,  Mr.  Charles 
Mackenzie,  might  enter  into  with  you  for  the  house  of  Messrs. 
Vigers  and  Co.  of  which  he  is  a  partner,  or  for  such  part  of  them 
as  might  be  carried  into  effect,  by  drafts  by  me  on  you,  payable  to 
him  or  order ;  and,  as  I  am  since  informed,  that  such  arrange- 
ments  have  been,  or  are  about  to  be  extended  to  the  amount  of 
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8000/.  sterlmg,  which  leaves  a  deficiency  in  my  ultimate  security 
of  3000/.  sterling ;  I  hereby  give  you  my  ultimate  guarantee  of 
such  additional  sum  of  3000Z.  to  secure  you  against  any  loss  that 
may  ultimately  arise  to  you  from  such  additional  arrangem^ts." 

On  the  30tb  of  May,  1818,  the  defendant  wrote  to  D.  CampbeU 
as  follows :  ^^My  guarantee  of  the  9th  of  Febraary,  1816,  to  your 
htm»  for  5000/.,  my  letter  to  you  of  the  22d  April  following 
guanaateeing  tenporary  aid  on  an  emergeney,  and  my  guarantee 
of  the  Slst  of  June  in  the  same  year,  to  your  house  for  3000/. 
(which  last  in  its  plain  sense  and  meaning  madks  the  event  oi  the 
temporary  aid  mentioned  in  my  letter  of  the  22d  of  April)  make 
the  whole  of  my  guarantee  aeainst  ultimate  loss  8000/.,  and  dis- 
tinctly limit  it  to  that  amount'' 

Assumpsit  having  been  brought  on  this  guarantee,  the  two  counts 
of  the  declaration,  which  were  found  applicable  to  die  whole  of 
the  plaintiff's  case  (the  second  and  fourth)  stated  the  considera- 
tion for  the  guarantee  as  foUows ;  (second  count]  *^  And  whereas 
before  the  time,  &c.  said  defendant  had,  in  consideration  of  cer- 
tain credit  to  be  given  by  the  said  Duncan  Campbell,  B.  H.  and 

A.  B.  (the  other  partners  in  the  finn  of  Campbell  and  Co.)  to 
the  said  W.  B.  vigers  and  Charles  Mackenzie  in  manner  then 
and  there  agreed  upon  between  them,  given  the  said  Duncan 
Campbell,  B.  H.  and  A.  B.  his  ^arantee  to  the  amount  of  5000/. 
of  lawful  money  of  Great  Britain  for  their  ultimate  security 
against  any  loss  that  might  arise  to  them  from  giving  such 
credit ;  and  the  said  Duncan  Campbell,  B.  H.  and  A.  B.  had  ac- 
cordingly given  such  credit  to  W.  B.  V.  and  C.  M.  to  a  large 
amount,  to  wit,  to  the  amount  of  5000/.  of  like  lawfiil  money  to 
wit,  at,  &c.  and  thereupon  afterwards  and  before  the  bankruptcy, 
to  wit,  on,  &c.  at,  &c.  in  consideration  of  the  premises  in  tms 
count  mentioned ;  and  also  in  consideration  that  Duncan  Camp- 
bell, B.  H.  and  A.  B.  at  the  special  instance  and  reouest  of  the  de- 
fendant would  extend  the  credit  to  W.  B.  V.  ana  C.  M.  to  the 
amount  of  8000/.  the  defendant  undertook,  and  then  and  there 
faithfully  promised  the  said  Duncan  CampbeU,  B.  H.  and  A.  B.  to 
guarantee  diem  to  the  additional  amount  of  3000/.  against  any 
loss  that  might  ultimately  arise  to  them  from  giving  such  additional 
credit. 

Fourth  count:  And  whereas  also  heretofore,  and  before  the 
bankruptcy,  to  wit,  on,  &c.,  at,  &g.,  in  consideration  that  the  said 
Dynean  Campbell,  B.  H.  and  A.  B.,  at  the  i^ecial  instance  and  re- 
({uest  of  the  defendant,  would  give  credit  to  W,  B.  V.  and  C.  M* 
in  manner  then  and  there  agreed  upon  between  them,  the  defend- 
ant undertook  and  &ithfully  promised  Duncan  Campbell,  B.  H. 
and  A.  B.  before  they  became  bankrupts,  to  guarantee  their  ulti* 
mate  security  against  any  loss  that  might  arise  to  them  from  g^v* 
ing  sueh  credit  as  last  aforesaid,  to  the  amount  of  8000/.  sterling ; 
and  the  said  plaintiffs,  in  fact,  say,  that  the  said  Duncan  CampbeU, 

B.  H.  and  A.  B.,  confiding  in  the  said  last  mentioned  promise,  and 
undertaking  afterwards  and  before  the  said  bankruptcy,  to  wit,  on 
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the  day  and  vear  last  aforesaid,  arid  on  others  days  and  times  a& 
terwards,  did  accordingly  give  such  credit  to  the  said  W.  B.  Vi* 
gers  and  Charles  Mackenzie  to  a  large  amount^  to  wit,  to  tiw 
amount  of  8000/.  of  like  lawful  money. 

•  At  the  trial  before  Dallas,  C.  J.,  (Londoni  adjourned  sittings 
after  Michaelmas  term  1819,)  the  letters  above  set  forth  wer^  pro-- 
duced  as  evidence  to  support  the  guarantee,  Ae  consideration 
whereof  was  stated  in  the  pleadings  as  abofe.  The  jury  fourtd  a 
verdict  for  the  plaintiffs. 

A  Kule  fdd  having  beea  obtained  by  Bosanquety  Seijt.,  on  a  for- 
mer day,  to  set  aside  this  verdict  and  enter,  a  nonsuit,  among  other 
reasons,  on  the  ground  of  a  variance  between  &e  guarantee  stated 
m  the  declaration,  and  that  produced  in  evidence  ;  and 

LeMy  iSerjt.,  iti  showing  cause  against  the  rule,  having  contend- 
ed, that  the  substance  and  legal  effect  of  this  guarantee  was  cor- 
recdy  described  in  the  two  counts  above  referred  to,  and  was  more 
especially  borne  out  by  the  defendant's  third  letter, 

Sosanquet  argued  !n  support  of  his  rutei  It  is  clear  from  (he 
defendant's  letters,  that,  at  the  time  he  gave  his  guarantee  to 
Campbell  and  Co.,  the  manner  in  which  Campbell  and  Co.  were  to 

five  credit  to  Vigers  and  Co.  was  not  settled  and  agreed  upon, 
ut  was  to  be  the  subject  of  future  arrangement.  The  first  letter 
says,  ^^  My  son  informed  me  he  was  aboiu  to  entier  into  some  ar- 
rangements with  you."  The  second  states,  that  it  was  deemed 
expedient  by  Vigers  and  Co.  ^^to  establish  a  permanent  credit 
with  some  house  of  respectability  in  London,  upon  such  terms  as 
may  be  agreed  to  by  the  parties."  The  third,  leave  you  a  let- 
ter of  ultimate  guarantee  to  the  amount  of  5000?.  sterling,  for 
such  arrangements  of  a  pecuniary  nature  as  my  son,  Mr.  Charles 
Mackenzie  mig/d  enter  into  with  you."  Now,  the  second  count 
states  the  consideration  of  the  defendant's  guarantee  for  5000/. 
to  have  been  the  credit  to  be  given  by  Campbell  and  Co.  to  Vigers 
uid  Co.  in  manner  then  and  there  agreed  upon*  In  assumpsit^  the 
whole  consideration  for  the  promise  ought  to  be  fully  and  clearly 
stated ;  there  would  be  an  end  of  the  precision  of  pleading,  and 
of  the  notice  of  the  nature  of  the  plaintiff's  demand,  intended  to 
be  conveyed  to  the  defendant  by  a  declaration,  if  arrangements 
forming  the  substantial  part  of  the  consideration  of  a  promise, 
could  be  stated  in  so  g^ieral  and  loose  a  w^y,  as  by  the  simple 
expression,  ^Mn  manner  then  and  there  agreed  upon."  But,  at 
all  events,  if  so  vague  a  statement  can  be  made,  consistently  with 
the  rules  of  pleading  it  nmst  be  supported  by  evidence,  and  it 
must  be  shown  that  some  manner  of  arrangement  was  actually 
agreed  on  at  the  titne  stated ;  whereas  here^  according  to  tliC 
defendant's  letters,  the  manner  in  which  Campbell  and  Co. 
should  give  credit  to  Vigers  and  Co.,  so  far  from  having  been 
actually  agreed  on  and  settled,  were  at  the  time  the  defendant 
gave  his  guarantee^  completely  m  Jieri,  Then  with  respect  to  the 
fourth  count:  By  the  defendant's  letters,*  it  sf)pears  that  when  he 
gave  his  guarantee  for  the  3000/.  Campbell  and  Co.  had  actually 

3U 
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credited  Vigers  and  Co.  to  the  amount  of  6000/.  in  consequence  of 
the  defendant's  former  guarantee,  so  that  a  part  at  least  of  the 
consideration  for  the  second  guarantee  was  past  and  executed: 
But  the  fourth  count  states,  that  the  defendant  gave  his  guarantee 
for  8000/.  and  upon  a  prospective  consideration,  that  Campbell 
and  Co.  would  give  Vigers  and  Co.  credit  in  manner  then  and 
there  agreed  upon;  and  the  ar^ment  with  respect  to  the  unfound- 
ed statement,  that  the  manner  m  which  Campbell  and  Co.  were  to 
give  credit  to  Vigers  and  Co.  was  then  and  there  agreed  t^xm, 
applies  to  this  count  as  well  as  to  the  second. 

Their  lordships  after  conferring  together,  at  the  rising  of  the 
court,  gave  it  as  their  opinion,  that  no  rariance  had  been  made 
out  between  the  declaration  and  the  evidence  contained  in  the 
four  letters. 

Rule  discharged. 


KINGSTON  and  Another  v.  LLEWELLYN  and  BELCHEER. 

p.  529. 

The  defendants  having  signed  a  regular  bail-bond,  were  held  to  have  waived  the  ine 
gularity  of  the  omission  of  their  Christian  names  in  a  eapiaa  ad  rewpondendum  di. 
recting  the  sheriff  to  take  Messrs.  L.  and  R 

OnslatJDy  Serjt.,  on  the  8th,  obtained  a  rule  nisi  to  ouash  the 
capias  ad  respondendum  in  this  cause,  and  have  the  bail-oond  de- 
livered up  to  the  defendants  to  be  cancelled,  for  irregularity,  the 
defendants'  Christian  names  having  been  omitted ;  the  writ  only 
directing  the  Sheriff  to  take  Messrs.  Llewellyn  and  Belchier. 

Pelly  Serjt.,  in  showing  cause,  read  an  affidavit,  which  stated 
that  the  defendants  had  been  arrested  on  the  30th  of  December, 
that  the  writ  was  returnable  on  the  20th  of  January,  and  the  de- 
claration filed  on  the  24th.  That  one  of  the  defendants  having 
been  applied  to  on  the  11th  of  January  to  execute  a  warrant  of 
attorney,  sent  an  answer  on  the  18th,  promising  to  do  so,  and  al- 
leging the  absence  of  his  partner  from  town,  as  a  reason  for  not 
having  sooner  complied  with  such  request :  That  on  the  20th  of 
January  both  defendants  executed  this  warrant  of  attorney,  and 
on  the  '27th  called  on  the  plaintiff,  promising  to  settle  the  business. 
The  defendants  had  regularly  si^ed  the  bail-bond.  All  these 
circumstances,  together  with  the  time  which  had  been  suffered  to 
elapse  before  the  application  was  made,  constituted,  as  it  was  con- 
tended, a  waiver  of  the  irregularity. 

OnsloWy  in  support  of  the  rule.  This  writ  is  radically  bad, 
and  cannot  be  waived ;  besides,  an  application  for  mercy  or  time 
has  never  been  held  a  waiver  of  irre^arity.  Nor  ought  the  de- 
fendants to  have  applied  to  the  Court  sooner.  The  time  to  take 
advantage  of  an  irregularitv  is  when  the  next  step  is  taken,  after 
the  irregularity;  the  defendantSi  therefore,  were  not  called  upon 
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to  apply  before  declaration  filed.  The  writ  is  incapable  of 
amendment,  being  equivalent  to  a  general  warrant.  Under  the 
order  to  take  Messrs.  Llewellyn  and  Belchier,  any  persons  of 
that  name  might  have  been  arrested,  aiid  no  perjury  could  have 
been  assigned  if  the  affidavit  to  hold  to  bail  ran  in  the  same  form. 
Sed  per  Curiam.  The  bail  bond  is  signed  by  the  defendants, 
and  is  regular.  That  circumstance  is  a  sufficient  waiver  of  the 
irregularity.  Rule  discharged. 


CARVICK  V.  BLAGRAVE.— p.  531. 

In  covenant  by  assigDee  of  loMor  against  leasee  for  rent  arrear,  an  allegation  that  tbe 
lessor  was  posseesed  for  the  remainder  of  a  term  of  29  years  commencing  on,  ^,  is 
material  and  traveraable. 

The  plaintiff,  as  assise  of  one  Seth  Thomas,  brought  cove- 
nant for  rent  arrear  against  the  defendant,  the  immediate  lessee  of 
Seth  Thomas.  The  declaration  stated,  that  at  the  time  of  making 
the  indenture  after  mentioned,  S.  T.  was  lawfully  possessed  of 
certain  premises,  that  is  to  say,  for  the  remainder  of  a  term  of 
twenty-two  years,  commencing  fix)m  the  25th  of  December,  1797, 
to  come  and  unexpired,  and  that,  being  so  possessed,  he,  on  the  7th 
of  March,  1811,  by  indenture,  demised  the  premises  to  the  defen- 
dant, to  hold,  from  the  20th  of  December  then  last  past,  for  a  term 
of  nine  years,  at  a  rent  of  420/.  per  annum.  The  declaration  then 
stated  die  covenants  of  the  defendant  on  which  the  action  was 
brought,  and  the  breaches  assigned,  but  no  question  turned  on  those 
breaches.  The  declaration  then  stated  the  defendant's  entry  into 
the  premises ;  and  that  S.  T.,  being  possessed  of  the  said  premises 
for  the  remainder  of  the  said  term  of  twenty-two  years,  subject  to 
the  said  lease  for  nine  years,  by  another  indenture  granted,  bar- 
^ined,  sold  and  assigned  the  said  premises,  and  all  ms  estate  and 
mterest  therein  to  the  plaintiff  for  the  residue  and  remainder 
of  the  said  term  of  twenty-two  years,  virtute  cujuSy  the  plaintiff 
became  and  was,  and  still  is  possessed  of  the  premises  for  the 
remainder  of  the  said  term.  The  defendant  (the  lessee)  pleaded 
in  bar,  that  S.  T.  was  not,  at  the  time  of  making  the  said  indenture 
of  lease,  possessed  for  the  residue  and  remainder  of  the  said  sup- 
posed tenn  of  twenty-two  years,  in  manner  and  form  as  the  decla- 
ration mentioned. 

General  demurrer  and  joinder. 

Pelly  Serjt.,  in  support  of  the  demurrer.  The  defendant  bav- 
ins accepted  a  lease  from  Seth  Thomas,  and  having  entered  and 
enjoyed  under  it,  is  estopped  from  saying  that  his  lessor  had  not 
the  estate  in  question,  if  Thomas  himself,  before  the  assignment, 
had  brought  an  action,  and  had  stated  his  title  as  it  is  stated 
here  (which  statement  he  would  not  have  been  bound  to  make), 
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the  defendant  could  not  have  put  ench  statement  in  issue.  If 
he  was  estopped  from  doing  this  as  against  Thomas,  he  is  equally 
estopped  as  against  his  assignee;  for  all  privies  in  estate  tday 
take  advantage  of  estoppel8.(a)  Where  an  estoppel  works  on 
the  interest  of  the  land,  it  runs  with  the  land  into  whatever  han<is 
the  land  comes,  Trevioan  v.  Lmorewcey  I  Salkv  276 ;  and  the  as- 
signee may  take  advantage  of  it,  Paimwy.  Bhim^  2  Str.  818,  S.  C, 
Ld.  Baym.  1550.  But  this  allegation,  that  Thomas  was  possessed 
for  the  residue  of  a  term  of  twenty-two  years,  is  hut  matter  of 
inducement,  and  being  laid  under  a  seilicetj  need  not  be  proved 
precisely  as  alleged ;  neither  can  it  be  traversed.  Now  the  de- 
fendant has,  in  effect,  traversed  it ;  for,  his  denial  is  tantamount 
to  a  traverse,  Lambert  v.  Stroother^  Willes,  224.  It  would  have 
been  sufficient  to  allege  in  the  declaration,  that  Thomas  was  law- 
fully possessed,  without  showing  any  title  at  all.  Com.  Dig;(i) 
and  the  defendant  cannot,  by  any  form  of  pleading,  tie  the  j^ain- 
tiff  down  to  the  proof  of  an  allegation,  which  is  but  surplusage. 
Nor  can  the  defendant  incur  any  inconvenience  from  this  form 
of  pleading :  for,  if  the  defendant  had  been  evicted  from  sliiy 
defect  in  the  title,  or  on  the  expiration  of  his  lessor's  interest,  he 
might  have  pleaded  such  eviction  with  success,  though  the  inter- 
est should  appear  on  the  face  of  the  declaration  to  be  still  sub- 
sisting. Parker  v.  Manning^  7  T.  R.  588.  Palmer  v.  l!hin% 
as  reported  by  Strange,  seems  conclusive  as  to  the  point,  that  an 
allegation  of  title  in  an  action  like  the  present,  is  immaterial,  and 
cannot  be  traversed.  The  language  of  the  6th  resolution  in  that 
case  is,  *'  That  if  the  plea  did  not  amount  to  nil  hahuit  in  tern- 
mentis,  yet  it  would  be  ill,  on  account  of  the  generality  of  the 
traverse,  which  ties  up  the  plaintiff  to  prove  the  estate  alleged  in 
the  declaration,  when  any  other  estate  would  do ;  even  a  dis- 
seisin would  do  in  this  case,  where  it  appears  the  tenant  enjoyed 
under  the  lease.  And  it  is  no  answer  to  say  that  the  defendant 
has  traversed  in  the  words  of  the  declaration,  for  unless  it  be 
materially  alleged,  he  is  not  to  follow  it." 

Bloasettj  Serjt.,  contrd.  The  doctrine  of  estoppel  has  been 
laid  down  much  too  broadly  on  the  other  side.  It  is  admitted, 
that  a  lessee  is  estopped  from  saying,  that  his  lessor  had  no  title 
at  the  time  of  granting  the  lease ;  but  he  is  not  estopped  from 
saying,  that  such  title  expired  at  a  subsequent  period.  So  in 
the  present  case,  the  lessee  is  not  estopped  from  showing,  that 
his  lessor's  term  has  expired ;  and  he  puts  this  in  issue  by  say- 
ing, that  the  lessor  had  not  a  term  for  twenty-two  years.  If 
the  law  were  otherwise,  the  lessee  would  be  under  a  great  bard- 
ship,  as  there  are  many  inconveniences  short  of  actual  eviction, 
which  he  would  incur  under  a  disputed  title.  When  the  action 
is  brought  by  the  lessor,  allegation  of  title  may  be  immaterial 
and  surplusage;  but  the  case  is  different  where  the  action  is 
brought  by  his  assignee.  The  assignee  muat  state  a  legal  title 
on  record,  or  he  has  no  right  to  recover ;  the  defendant  may  take 

(a)  Co.  Lit.  862  a.  {b)  Tit  Pleader,  c.  48. 
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adyantage  of  any  defect  in  that  title,  and  every  part  of  it  is, 
therefore,  material  and  trayer8able.(a^  The  defendant  is  not 
confined  to  objections  as  to  the  Icngtn  of  Thomas's  term,  bat 
may  dispute  the  very  existence  of  it.  The  assignee  having  de- 
clared, uiat  Thomas  transferred  an  interest  by  bargain  and  sale, 
the  defendant  may  deny  that  any  such  interest  passed.  Indeed, 
from  the  very  mention  of  the  bargain  and  sale,  he  is  led  to  infer, 
that  there  was  some  interest  other  than  the  term  for  years.  The 
authority  refexred  to  in  Gomyn's  Digest,  goes  to  confirm  this 
argument.  It  is  there  laid  down,  ^Hhat  if  a  plaintifi*  alleges  a 
title,  even  unnecessarily,  he  gives  the  defendant  the  power  of 
traversing  it."  At  all  events,  admitting  this  to  be  an  immaterial 
traverse,  it  can  only  be  objected  to  on  special  demurrer,  accord- 
ing to  the  express  provision  of  the  stat.  4  Ann.(6),  Com.  Dig^c) 
Lord  Batmond  takes  no  notice  of  the  sixth  resolution  in  Palmer 
v.  EkinSy  as  reported  by  Strange,  though  he  delivered  and  also 
reported  the  judgment.  The  point,  too,  in  that  resolution  is 
wholly  extrajudicial. 

Pell  in  reply.  It  is  expressly  laid  down  in  Palmer  v.  Ehine^ 
that  the  plaintiff's  objection  may  be  made  on  general  demurrer. 
It  is  true,  that  Lord  Batmond  does  not  notice  the  sixth  resolu- 
tion in  that  case,  as  reported  by  Strange.  But  Strange  was  of 
counsel  in  it  himself,  and  Serjt.  Williams  confirms  the  doctrine^ 
of  that  resolution,  though  it  is  clear  he  had  both  the  reports  in< 
Tiew.({2)  He  also  adverts  to  the  case  in  Dyer,  and  shows  that 
it  is  clearly  distinguishable  from  Palmer  v.  JEkins, 

Our.  adv.  vuU. 

Dallas,  C.  J.,  now  delivered  the  judgment  of  the  court.     The 

Suestion  in  this  case  arises  on  a  demurrer  to  the  first  plea  to  the 
eclaration.  (Here  his  lordship  stated  the  pleadings.)  The  ob- 
jections to  this  plea  appear  to  the  court  to  resolve  themselves  into 
two.  First,  that  the  plea  amounts  to  this,  that  the  lessor  Seth 
Thomas  had  nothing  in  the  premises.  Second,  that  it  puts  in 
issue  the  precise  extent  of  the  term,  which  it  is  said  Seth  Thomas 
had  in  the  premises.  The  first  of  these  objections  is  wholly  un- 
founded. It  is  assumed,  that  the  question  is  the  same  as  it  would 
have  been,  if  Seth  Thomas  had  brought  the  action,  and  alleged 
himself  possessed  of  the  term  of  22  years  in  the  manner  here  al- 
leged. The  answer  to  this  is,  that,  in  such  an  action  by  Seth 
Thomas,  the  defendant  would  have  been  estopped'  (torn  disputing 
the  lease  ;  and  the  court  must  have  treated  such  an  allegation  as 
mere  surplusage,  and  not  traversable  b^  the  lessee ;  for,  as  be- 
tween him  who  had  accepted  the  demise  and  his  lessor,  it  was 
totally  immaterial  what  the  title  of  the  lessor  was.  Between  them 
'the  estoppel  was  in  fall  force.  This  estoppel  has  equal  effect  be- 
tween the  lessee  and  one  who  is  privy,  or,  in  other  words,  derives . 
his  legal  title  from  the  lessor.  But  the  lessee  is  under  no  engage- 
fa)  Dyer,  865.  (b)  G.  16,  8.  1. 
(e)  Pleader,  G.  22.  (d)  2  V7mi.'s.  SmnuL  207,  fi. 
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ment  to  any  one,  who  is  not  the  legal  assignee.  The  allegation  of 
the  possession  by  Seth  Thomas  for  a  term  of  22  years  is  made  by 
the  assignee  and  not  by  Seth  Thomas ;  and  the  lessee  has  a  right  to 
know  whether  there  is  a  privity  between  him  and  the  assignee  by 
means  of  a  conveyance  by  the  lessor  of  the  true  title.  From  the 
nature  of  the  case,  he  cannot  be  prevented  finom  putting  in  issue 
any  material  fact  alleged  by  the  assignee.  The  case  of  Palmer  v. 
Ekins^  2  Str.  817,  S.  C.  Ld.  Raym.  1550,  was  very  different  from 
the  present  case ;  the  court  thought  the  plea,  there,  amounted  to  a 
plea  of  rdl  habuU  in  tenementis.  It  is  admitted  on  all  hands  that 
such  a  plea  is  bad  ;  there  is  no  difference  in  substance  between  a 
general  plea  of  nil  habuit  in  tenementis  and  a  special  plea  of  nil 
nabuit  in  tenementis.  If  the  effect  of  the  plea  is  to  dispute  the  in- 
terest, which  a  lessee  took  under  a  lease  from  a  lessor  j  the  plea  is 
bad  whatever  shape  it  assumes. 

The  present  plea  leaves  the  lease  in  the  state  in  which  the 
plaintiff  has  stated  it :  and  the  defendant  merely  says,  the  title 
you  allege,  as  that  which  was  assigned  to  you,  is  not  the  true 
title. 

The  second  obiection  is,  that,  by  this  plea,  the  precise  extent 
of  the  term  stated  in  the  declaration  is  put  in  issue  ;  and,  that  the 
plaintiff 's  case  would  be  defeated,  if  it  appeared  that  his  term 
was  not  of  the  precise  extent  alleged.  If  that  be  so,  it  is  the  plain- 
tiff's own  fault.  If  the  precise  term  is  materially  alleged,  the  de- 
fendant cannot  be  prevented  finom  traversing  it.  But,  we  think 
such  consequence  will  not  follow.  The  plea  puts  in  issue  the  sub- 
stance of  the  alle^tion,  and  the  substance  of  it  is,  that  Seth  Thom- 
as, being  possession  of  a  term,  made  a  derivative  demise  to  the 
defendant.  The  substantial  question,  therefore,  at  the  trial  of 
such  an  issue  would  be  whether  Seth  Thomas  had  a  larger  term, 
out  of  which  he  could  carve  this  lesser  term  ?  It  is  wholly  imma- 
terial, whether  it  was  a  year,  a  month,  or  a  day  longer  than  the 
derivative  term :  any  term  for  years,  which  left  the  reversion  in 
him,  and  enabled  him  to  assign,  would  satisfy  the  substance  of 
the  allegation.  The  issue,  here,  is  joined  on  the  very  point  of 
the  plaintiff's  title  to  recover,  and,  therefore,   according  to  the 

E)rinciple  laid  down  in  Littleton,  S.  483,  and  recognized  in  Bul- 
er's  Nisi  Prius,  300,  the  plea,  by  traversing  Seth  Thomas's  pos- 
session of  the  term,  in  manner  and  form  alleged,  puts  the  issue  on  the 
very  point  of  the  action.  The  section  in  Littleton  runs  thus :  To  this 
it  may  be  said,  that  the  words  "  moda  et  forma  prout^  &c.  in  many 
cases  are  words  of  form  of  pleading,  and  not  words  of  substance; 
for  if  a  man  bring  a  writ  of  entry  in  casu  proviso  of  the  aliena- 
tion made  by  the  tenant  in  dower  to  his  disinheritance,  and  count- 
eth  of  the  alienation  made  in  fee,  and  the  tenant  saith,  that  he  did 
not  alienate  in  manner  as  the  demandant  hath  declared,  and  upon 
this  they  are  at  issue,  and  it  is  found  by  verdict,  that  the  tenant 
aliened  in  tail,  or  for  term  of  another  man's  life,  the  demandant 
shall  recover ;  yet,  the  alienation  was  not  in  manner  as  the  de- 
mandant hath  declared,  &c."  The  case  of  Pope  v.  Skinner,  Hob. 
72,  is  to  the  same  effect :  Where  the  defendant  in  replevin  avowed 
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taldng  the  plaintiff's  cattle  as  dwai?Lge feasant  in  April,  the  plain- 
tiff pleaded  in  bar,  that  one  Williams  was  seised  of  a  house  and 
land,  &c.  whereunto  he  had  common,  and  demised  the  same  to 
him  on  the  30th  day  of  March,  to  hold  from  the  feast  of  the  Annun- 
ciation next  before,  for  a  year.  The  avowant  traversed  the  lease 
Tnoda  etfomuiy  whereupon  issue  was  taken,  and  the  jury  found, 
that  WiJKams  made  a  lease  to  the  plaintiff  on  the  25th  day  of 
March,  for  one  year  from  thence  next  ensuing.  And  though  this 
be  not  the  same  lease  that  the  plaintiff  pleaded,  (for  this  begins 
on  the  day,  and  the  other  ^rom  the  day,)  yet  the  court  gave  judg- 
ment for  the  plaintiff,  for,  the  substance  of  the  issue  is,  whether 
the  plaintiff  had  such  a  lease  or  no  from  Williams,  as  by  force 
thereof  he  might  use  the  common  at  the  time  ? — which  appeared 
for  him  in  this  case,  and  the  moda  et  forma  is  not  material.  So, 
in  the  case  at  bar,  had  it  gone  to  trial,  and  the  jury  had  found  that 
Seth  Thomas  was  possessed  of  a  term  of  22  years,  wanting  one 
dajr ;  the  substance  of  the  issue  would  have  been  found,  and  the 
plaintiff  equally  entitled  to  the  reversion,  and  consequently  to  main- 
tain his  action. 

Judgment  for  the  plaintiff. 


LOPES  V.  DE  TASTET.— p.  538. 

Tlie  count  stated,  that  the  plaintiflf  had  retained  the  defendant  as  agent  to  caaae  the 
plaintiflf'a  ship  to  proceed  » to  Gottenburgh,  in  order  that  she  might  afterwards  pro- 
ceed to  St.  Peteraburgh  ;"  (be  chief  evidence  adduced  in  support  of  this  allegation  was 
a  written  arrangement  agreed  upon  between  the  plaintifTs  managing  clerk  and  the 
defendant,  (in  which  it  was  ordered  that  the  ship  should  touch  at  Gottenburgh  to  know 
the  state  of  things  in  Russia,  and  receive  instructions.**  And  ^that  the  captain 
should  consign  the  ship  to  defendant's  correspondents  at  St.  Petersburgh,  or  any  other 
place  she  might  land  her  cargo  at:*'  and  a  conversation  between  the  plaintiff's  clerk 
and  the  defendant,  in  which  defendant  said  *'he  had  insured  the  ship  from  Falmouth 
to  Sheerness,  that  at  Sheernese  she  would  join  convoy  to  go  to  St.  Petersburgh,  and 
that  he  would  insure  her  from  Sheerness  to  Gottenburgh  and  from  thence  to  St. 
Petersburgh." 

Held,  that  there  was  a  &tal  variance  between  the  count  and  the  evidence. 

Action  on  the  case  against  the  defendant  for  misconduct  as  an 
agent.  The  declaration  consisted  of  many  counts,  in  which  the 
terms  of  the  defendant's  engagement  with  the  plaintiff  were  set 
out,  and  two  counts  in  trover.  At  the  trial  before  Dallas,  C. 
J.,  at  the  London  sittings,  after  Trinity  term,  1819,  all  the  counts 
of  the  declaration  appearing  to  be  inapplicable  to  the  plaintiff's 
case,  with  the  exception  of  the  counts  in  trover^  which  applied  only 
to  a  part  of  the  case,  the  jury  found  a  verdict  of  15,000/.  damages 
for  the  plaintiff  on  those  counts,  (the  13th  and  14th.) 
The  tenth  count  of  the  declaration  ran  in  substance  thus : 
Whereas  before,  &c.  the  plaintiff,  was  and  from  thenceforth 
until,  &c.  was  the  owner  and  proprietor  of  a  certain  other  ship  or 
vessel  with  certain  other  goods  on  board  thereof,  lying  at  or  near 
Falmouth,  the  said  last-mentioned  ship  or  vessel  and  goods  being 
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of  great  value,  to  wit,  tke  value  of  100,000/.,  to  wit,  at,  ftc.  And 
whereas  before,  &c.  to  wit,  on  the  11th  of  September,  1812,  at, 
fcc.,  the  plaintiff  at  the  request  of  the  defendant  had  retamed  mi 
employed  the  defendant  as  his  agent  in  that  behalf,  to  cause  and 
procure  the  said  last^mentioned  ship  with  the  ssud  last-mentioned 
^Qods  therein  to  proceed  with  all  reasonable  and  proper  despatch 
in  that  behalf  to  certain  parts  beyond  the  seaSj  to  wit,  to  Gotienr 
hurghj  in  order  thai  the  same  might  afterwards  proceed  to  St, 
Peiersburgh  aforesaid,  whereof  the  defendant  had  ojotice,  and  then 
and  there  accepted  the  said  last-mentioned  retainer  and  employ- 
ment. And  thereupon  it  became,  and  was  the  duty  of  the  defen- 
dant, by  reason  of  the  premises  last  aforesaid,  to  cause  and  pro- 
cure the  said  last-mentioned  vessel  and  goods  therein  to  proceed 
with  all  reasonable  and  proper  despatch  to  Gottenbur^  aforesaid. 
Breach,  that  by  and  throu^  the  improper  conduct  of  the  defendant 
in  that  behalf,  the  said  last-mentioned  ship  and  goods  did  not 
proceed  with  such  last-mentioned  reasonable  and  proper  despatch 
to  Gtottenburgh  aforesaid ;  but  on  the  contrary  thereof,  in  conse- 
quence of  the  improper  conduct  of  the  defendant  in  that  behalf, 
remained  and  continued  for  a  long  and  unreasonable  time  in  this 
country,  to  wit,  at,  &c.,  and  the  said  last-mentioned  voyage  was 
never  effected.  And  the  said  defendant  afterwards  converted  and 
disposed  of  the  said  last-mentioned  vessel  and  goods  to  his  own 
use,  by  means  of  which  premises  the  plaintiff  lost  and  was  de- 
prived of  divers  great  gains,  profits,  and  advantages,  which  he 
might  and  otherwise  would  have  derived  and  acquired  irom  the 
said  last-mentioned  goods  and  the  sale  thereof,  at  St.  Petersburgh 
aforesaid ;  and  also  lost  all  the  benefit  and  advantage  which  he 
might  and  otherwise  would  have  derived  from  importing  the  said 
last-mentioned  goods  into  the  port  of  St.  Petersburgh  aforesaid  by 
virtue  of  a  certain  license  or  permission  from  the  government  of 
Russia  aforesaid,  whereby  he  had  become  legally^ entitled  so  to 
import  the  same,  &c.  &c.  &c. 

The  evidence,  which  the  plaintiff  insisted  on  as  being  applicable 
to  this  court,  was  as  follows.  A  conversation  between  the  defen- 
dant and  the  plaintiff's  clerk,  Duarte  Lloyd,  who  had  full  powers 
to  act  and  settle  on  behalf  of  his  principal ;  a  written  arrangement 
entered  into  by  the  plaintiff's  clerk  and  defendant  in  consequence 
of  this  conversation ;  and  the  testimony  of  Andrea  DubatcheBdcy, 
the  Russian  consul. 

Duarte  Lloyd  stated,  that  he  inquired,  upon  his  interview  wifli 
the  defendant,  why  the  ship  had  not  been  despatched  to  St  Pe- 
tersburgh pursuant  to  the  orders  of  the  plaintiff.  The  defendant 
said,  that  he  could  not  effect  the  insurance  for  fear  of  a  seizure  in 
port,  and  was  answered  by  the  clerk,  that  the  ukase  (which  the 
plaintiff  had  previously  obtained)  admitted  this  ship  and  another. 
The  defendant  then  said,  that  he  could  not  let  the  ship  go,  till  a 
balance  due  to  him  from  the  plaintiff  was  paid ;  and,  after  some 
diflSculty  with  regard  to  the  security,  the  following  arranganent 
was  entered  into.  A  writing  (a  copy  of  which  is  below  set  forth) 
was  drawn  up  by  the  witness  in  the  defendant's  counting-house, 
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and  handed  to  the  defendant,  who  altered  and  interlined  it  in  sere- 
ral  places. 

London,  22d  Sept.  1812. 

Messrs.  Firmin  De  Tastet  &  Co. 
Gentlemen, 

In  consequence  of  Mr.  Lopes  writing  to  youj 
that  he  wished  you  to  arrange  with  me  the  affairs  of  his  ship, 
Mercurio  Felix,  so  that  said  ^ip  might  proceed  on  her  voyage  to 
St.  Petersburgh,  and  after  the  various  interviews  I  have  had  with 
you  on  the  subject,  I  am  of  opinion,  that,  for  the  interest  of  Mr. 
Lopes,  under  the  present  circumstances,  since  you  are  $o  good  as 
to  consent  to  alt  the  necessary  advances : 

1st.  The  ship  and  cargo  should  be  valued  at  15,000/.  say  fifteeW 
fhousand  pounds  sterling,  and  insured  in  that  sum^  viz.  11,000/. 
cargOf  4,000/.  ship. 

2.  That  the  ship  should  touch  at  Gottenburgh  to  know  the  state 
of  things  in  Russia  and  receive  instructions^  and  a  clause  he  inserted 
in  the  policy  accordingly, 

3d.  That  if  you  think  proper  it  would  not  be  amiss  to  insure  itt 
the  first  instance  the  ship  and  cargo  from  only  Falmouth  to  Sheer- 
ness,  as  in  the  interval  we  may  receive  news  whether  or  not  it 
would  be  safe  that  she  should  proceed  to  Russia,  The  above  is 
what  remains  for  me  to  give  my  opinion  upon,  as  acting  under 
Mr.  Lopes'  authority,  and  if  you  approve  tt,  /  request  you  unU  act 
accordingly^  it  being  already  settled  that  the  Captain  shall  give 
you  a  bottomry  bond  for  the  money  which  he  has  already  received  ; 
and  that,  for  the  sums  which  you  some  time  ago  advanced  on 
this  same  ship,  and  those  which' you  have  to  make  to  enable  her 
to  proceed  on  her  voyage,  the  same  Captain  is  to  sign  bills  of 
lading  of  the  cargo  to  your  order j  and  that  he  shall  consign  his 
ship  to  your  correspondents  at  St.  Petershurghy  or  dny  other  plac6 
she  may  land  her  cargo  at ;  the  whole  being  under  yowr  control^  and 
at  yowr  entire  disposed  for  reimbursement^  or  until  you  are  actually 
reimbursed* 

It  was  then  stated  by  the  witness,  that  the  defendant  afterwards 
informed  him,  that  he,  the  defendant,  had  insured  the  ship  from 
Falmouth  to  Sheemess  for  15,000/.  ship  and  cargo,  that  at  Sheer- 
ness  she  was  to  join  convoy  to  go  to  St.  Petersburgh,  and  that  he 
would  insure  her  from  Sheemess  to  Gottenburgh  and  from  thence 
to  St.  Petersburgh.  The  ship,  it  appeared,  afterwards  came  round 
to  Sheemess,  but  did  not  proceed  on  her  voyage :  for  the  defend- 
ant, on  the  ground  that  she  wanted  refitting,  had  her  brought  up 
to  London,  and  afterwards  employed  her  'in  his  own  service,  in 
order  to  pay  himself  a  balance  alleged  to  be  due  to  him  from  the 
plaintiff.  Dubatchefsky  stated,  that  the  defendant  alleged  as  a 
reason  for  not  sending  the  ship  to  St.  Petersburgh,  that  he  appre- 
hended a  seizure  in  port. 

*Tbe  words  in  itdics  were  interlined  or  altered  by  the  defeiidftnt 
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Lens^  Serjt,  in  the  last  term  had  obtained  a  rale  mri  for  the 
plaintiff  to  enter  a  yerdict  for  34,780/.  on  the  first,  second,  and 
sixth  counts  of  the  declaration,  or  for  the  sam  of  28,324/.  on  the 
tenth  count  instead  of  the  verdict  then  standing  for  15,000/.  on  the 
thirteenth  and  fourteenth  counts.  The  rale,  however,  as  far  as 
regarded  the  first,  second,  and  sixth  counts  was  ultimately  aban- 
doned, ^nd  the  argument  turned  only  on  the  applicability  of  the 
above  evidence  to  the  tenth  count. 

Vaughan^  Serjt.,  in  showing  cause  against  the  rale,  argued  first, 
that  the  count  was  bad,  as  the  action  (diough  in  form  ex  delidOy) 
was  in  substance  founded  on  a  contract,  and  in  such  cases  it  was 
necessary  to  state  accurately  the  consideration  and  the  contract ; 
Weall  V.  King,  12  East,  452 ;  Max  v.  Roberts,  2  N.  R.  454; 
neither  of  which,  as  stated  in  the  court,  corresponded  with  the 
agreement  produced  in  evidence.  Secondly,  that  even  admitting 
the  count  to  be  good  on  the  face  of  it,  the  evidence  adduced  to 
support  it,  did  not  in  any  way  prove  the  allegations  it  contained. 
The  count  stating  an  engagement  to  send  the  ship  to  St.  Peters- 
burgh  at  all  events ;  the  evidence  showing  that  the  ship  was  to  be 
sent  thither  only  on  a  certain  contingency. 

The  court  observing,  that  if  the  evidence  adduced  was  insaffi- 
cient  to  prove  the  statement  contained  in  the  count,  it  would  be 
needless  to  decide  whether  the  count  was  good  or  bad,  called  on 

Lena  and  Sullockj  Serjts.,  to  support  the  rule,  by  showing 
that  the  evidence  in  question  was  applicable  to  the  tenth  count. 
They  then  contended,  that  in  actions  ex  delicto,  though  founded 
on  a  contract,  and  especially  in  those  which  turn  on  misfeasance, 
the  details  of  the  business,  in  which  the  defendant  has  been  em- 
ployed, are  mere  matters  of  inducement  and  need  not  be  strictly 
alleged  or  proved.  It  was  sufficient  to  show,  that  the  defendant 
has  been  employed  for  the  plaintiff,  and  has  misconducted  him- 
self: the  terms  on  which  he  engaged,  and  the  details  of  his  em- 
plovment,  though  constituting  a  necessary  part  of  the  statement 
and  proof  in  actions  ex  contractUy  were  superfluous  in  actions  ex 
delicto.  In  Weall  v.  King  judgment  went  against  the  plaintiff, 
not  for  any  misstatement  of  the  terms  of  the  warranty ;  but  be- 
cause he  failed  to  sue  the  parties  legally  responsible :  the  war- 
ranty having  been  given  by  two  persons  jointly,  neither  of  them 
would  be  singly  chargeable  for  the  whole;  the  several  action 
therefore  against  one  of  the  parties  charged  him  with  that,  to 
which  he  had  never  rendered  himself  liable.  So  in  Max  v.  Ro- 
bertSj  the  plaintiff,  having  failed  in  proving  all  the  defendants  to 
be  owners  of  a  ship  by  which  his  goods  were  to  be  carried  to 
Waterford,  was  not  allowed  to  recover  against  the  others  for  a 
deviation.  In  no  case  had  it  ever  been  laid  down,  that,  in  ac- 
tions ex  delictOy  it  is  necessary  to  state  or  prove  strictly  the 
terms  of  the  employment  out  of  which  the  alleged  misfeasance 
arises.  In  the  present  case  it  was  sufficient  to  show,  that  the 
defendant  was  employed  to  send  out  the  plaintiff's  ship,  and  that 
he  misconducted  himself  in  that  employment.    Whether  the  ship 
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was  to  go  to  St.  Petersburgh  or  Gottenburgh,  or  to  St.  Peters- 
burgh  contingently,  or  at  all  events,  were  matters  which  it  was 
wholly  superfluous  to  state  or  prove ;  and,  the  statements  having 
been  made  under  a  videlicet^  the  plaintiff  had  not,  even  in  form, 
bound  himself  down  to  the  proof  of  them.  It  was,  in  fact,  in- 
tended by  both  parties  that  the  ship  should  proceed,  if  possible, 
to  St.  Petersburgh,  that  intention  was  stated  in  the  count,  and 
the  evidence  both  oral  and  written  could  have  no  other  effect 
than  to  convince  the  jury  of  the  existence  of  such  an  intention. 
So  completely  did  the  evidence  warrant  them  in  drawing  that 
conclusion,  that,  if  they  had  expressly  found  a  verdict  on  the 
tenth  count,  it  would  have  been  impossible  to  set  aside  such  a 
verdict  on  the  ground  of  its  being  contrary  to  evidence :  an  in* 
contestible  proof,  that  the  evidence  fully  bore  out  the  substance 
of  the  allegations  in  that  count  contained. 

Dallas,  C.  J.  I  think  that,  in  this  case,  the  count  in  question  is 
not  supported  by  the  proof ;  and  the  application  before  the  court 
is,  merely,  for  permission  to  enter  the  verdict  upon  this  particular 
count,  if  the  evidence  given  in  the  cause  can  warrant  such  an  en- 
try. In  this  stage  of  the  discussion  we  have  nothing  at  all  to  do 
with  the  consideration,  whether  inasmuch,  as  the  verdict  is,  in 
point  of  fact,  taken  the  other  way  upon  this  count,  we  can  alter 
the  verdict  or  not ;  because,  if  we  should  be  of  opinion  that  the 
count,  as  framed,  is  not  supported  by  the  evidence  as  given,  then 
that  consideration  which  is  ulterior  will  not  arise.  The  first  ques- 
tion, therefore,  for  our  consideration,  and  the  only  question  at  pre- 
sent is,  whether  the  evidence  given  in  the  cause,  supports  the 
declaration  ?  Now  with  respect  to  that,  there  is  alleged  upon  the 
face  of  the  tenth  count  an  employment  of  the  defendant  Mr.  De 
Tastet  by  the  plaintiff  Mr.  Lopes  with  an  allegation,  that  the  de* 
fendant  accepted  that  employment;  and  then  the  count  alleges 
that  out  of  that  employment  a  certain  duty  arose,  and  the  com- 
plaint is  of  a  breach  of  the  duty  as  created  by  such  employment. 
Now,  without  going  critically  into  the  inquiry  how  far,  in  cases 
founded  on  contract,  the  entire  consideration  must  be  alleged ; 
and  what,  as  distinguished  from  these  cases,  it  may  or  may  not  be 
necessary  to  allege  in  actions  merely  of  tart,  I  think  I  may  safely 
go  this  length,  that  wherever  a  party  seeks  to  recover  for  a  breach 
of  duty  growing  out  of  an  employment,  he  must  state  that  em- 
ployment truly  ;  and,  beyond  this,  that,  (whether  a  party  be  bound 
to  state  it  truly  or  not,  and  if  bound  to  state  it  truly,  whether  he 
be  bound  to  state  it  more  or  less  extensively,)  still  in  every  case 
he  is  bound  to  prove  the  employment  as.  he  has  actually  alleged 
it :  and  therefore  the  only  question,  as  it  strikes  me,  is  whether 
the  employment  alleged  in  the  tenth  count  of  this  declaration  be 
or  be  not  correctly  sustained  by  the  evidence  ?  Now  that  depends 
upon  the  allegation  in  the  count ;  and  the  allegation  states  an  em- 
ployment and  retainer  of  the  defendant  by  the  plaintiff,  that  he 
shall  "  procure  the  ship  to  proceed  With  all  reasonable  and  proper 
despatch,  in  that  behalf,  to  certain  parts  beyond  the  seas,  to  wit,  to 
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Gottenburgh ;"  and  the  allegation  does  not  stop  here,  but  it  goes 
on  to  state,  as  part  of  the  entire  duty,  "  in  order  that  the  same 
might  afterwards  proceed  to  St.  Petersburgh."  It  is,  therefore, 
alleged  to  be  an  entire  undertaking,  upon  the  part  of  the  defendant^ 
that  the  ship  shall  proceed  to  Gottenburgh  in  the  first  instance,  for 
the  purpose  of  going  on  absolutely  to  St.  Petersburgh ;  and  not 
only,  in  form,  is  there  an  essential  difference  between  stating  an 
absolute  destination  to  St.  Petersburgh,  and  a  conditional  destina- 
tion ;  but  there  is  an  essential  difference  in  the  nature  of  the  thing; 
because  an  absolute  undertaking,  or  conditional  undertaking,  that 
the  ship  shall  proceed  to  Gottenburgh  to  ascertain  whether  she 
may  proceed  to  St.  Petersburgh,  is  in  the  nature  of  the  thing,  dif- 
ferent from  an  undertaking  that  the  ship  shall  proceed  on  a  voyage, 
at  all  events,  to  St.  Petersburgh.  It  therefore  appears  to  me,  that 
inasmuch  as  in  the  paper  given  in  evidence,  tiie  undertaking  is 
only  to  forward  the  ship  to  Grottenburgh  in  order  to  ascertain, 
whether  she  ought  to  proceed  to  St.  Petersburgh,  it  is  different 
from  the  undertaking  stated  in  the  tenth  count,  which  is  an  under- 
taking that  the  ship  shall  proceed  to  St.  Petersburgh,  touching  onlj 
at  Gottenburgh.  There  is,  therefore,  a  variance  between  the  evi- 
dence and  the  declaration,  and  consequently,  the  verdict  c*.annot 
be  entered  for  the  plaintiff*  on  this  count. 

Park,  J.  At  present  we  have  only  to  do  with  the  tenth  count. 
My  brother  Hullock^  who  argued  with  ^at  ingenuity,  attempted 
to  show  that  the  count  was  good  ;  there  is  not  the  least  difference 
of  opinion  on  that  head.  In  all  that  class  of  cases  to  which  he  has 
properly  directed  his  attention,  from  Powell  v.  Layton^  down  to 
the  last  case,  which  has  not  been  mentioned,  of  Green  v.  Greets 
bankj  2d  Marsh.  485,  supporting  the  case  of  Wefill  v.  King^  I 
take  the  rule  to  be,  that,  whether  a  party  proceed  in  form  ex  deUdo. 
or,  in  form  ex  cowtractu^  yet  the  contract  must  be  stated  to  raise 
the  duty  and  employment;  and  therefore,  the  question  is  here, 
whether  there  is  any  evidence  raising  this  duty  and  emplojrment  in 
Mr.  De  Tastet,  in  the  manner  stated  m  this  count?  On  this  point, 
I  cannot  agree  with  the  arguments  used  by  my  brother  HuUocfc^  but 
fully  agree  wHh  the  opinion  pronounced  by  his  lordship,  name- 
ly, that  it  is  impossible  to  say,  that  an  undertaking  for  a  conditional 
voyage  to  a  place,  under  certain  contingencies,  can  possibly  sup- 
port an  undertaking  for  an  absolute  voyage  to  that  place.  In  the 
paper  given  in  evidence,  there  is  not  one  word  about  St.  Peters- 
burgh, except  in  the  introductory  and  latter  parts  of  it.  The  in* 
troductory  part  only  states  Mr.  Lopes's  wish,  that  this  vessel  might 
proceed  on  her  voyage  to  St.  Petersburgh,  and,  the  part  relied  on 
to  support  the  declaration  is,  not  that  Mr.  De  Tastet  undertakes  to 
cause  and  procure  her  to  be  sent,  but,  ^'that  the  ship  should  touch  at 
Gottenburgh,  to  know  the  state  of  things  in  Russia,  and  receive 
instructions."  Can  this  evidence  possibly  support  an  express 
statement,  that  Mr.  Lopes  retained  and  employed  Mr.  De  Tastet, 
and  that  Mr.  De  Tastet  undertook  that  retainer  and  employment, 


647]  1  Broderip  &  BiNGHAai.  793 

to  cause  or  procure  the  ship  to  proceed  "  to  Gottenburgh,  in  order 
that  she  might  afterwards  proceed  to  St.  Petersburgh  ?"  The  ship 
•was  to  proceed,  provided  the  state  of  things  at  Gottenburgh  ren- 
dered such  proceeding  safe.  It,  therefore,  seems  to  me,  that,  the 
tenth  count  of  this  declaration  is  not  supported  by  the  evidence 
given  in  the  cause ;  and,  therefore,  it  is  impossible  for  the  court  to 
accede  to  the  application  of  the  plaintifT. 

BuRROUGH,  J.  Whether  this  action  is  in  the  shape  of  fort  or 
assumpsit^  the  employment  must  be  truly  stated  and  proved,  and 
the  question  is,  whether  it  has  been  proved  in  this  case.  It  ap- 
pears, by  the  letter  of  the  22d  of  September,  that  it  was  doubtful, 
whether  it  would  be  safe,  that  the  ship  should  proceed  to  St.  Pe- 
tersburgh ;  when  was  that  doubt  to  be  cleared  up  ?  When  she  got 
to  Gottenburgh.  It  is  quite  clear,  that  the  allegation  is  properly 
laid  in  the  declaration ;  but  the  questiop,  what  course  the  ship 
was  to  take,  after  her  arrival  at  Gottenburgh,  was  not  to  be  de- 
cided till  she  came  there  ;  whereas  the  frame  of  the  declaration  is, 
that  she  was  to  go  to  Gottenburgh,  in  order  to  proceed  to  St.  Pe- 
tersburgh. That  is  not  true,  because  it  could  not  be  knowTi  till 
the  ship  arrived  at  Gottenburgh,  whether  she  was  to  go  further  (^ 
not — Then  is  not  that  a  condition,  which  was  in  the  contempla^ 
tion  of  the  parties  ;  and  was  not  the  employment  to  depend  on  cir- 
cumstances, which  might  not  be  known  when  the  ship  left  this 
country,  and  which  could  not  be  certainly  known  till  die  got  to 
(jottenburgh  ?  It  is  quite  clear,  that  the  ship  was  not  to  go  direct 
to  St.  Petersburgh,  but,  that  her  ultimate  destination  was  to  be 
decided  and  acted  on  at  Gottenburgh.  I  am  clearly  of  opinion, 
therefore,  that  this  count  is  not  sustained  by  the  evidence. 

Rule  discharged.* 

*  RiOHAEDflON,  J.,  who,  whUo  at  the  bar,  was  in  the  caae,  bad  left  the  court. 


RICHARD  GATHORNE  BUTT,  Esq.  v.  Sir  NATHANIEL 
CONANT,  Knt.— p.  548. 

A  jastice  of  peace  has  authority  to  iaaoe  his  warrant  for  the  arrest  of  a  party  eBarged 
with  having  pobtiabed  a  libel ;  and,  upon  the  neglect  of  tlie  party  so  arrested  to  find 
uretiee,  may  commit  him  to  priaon,  there  to  remain  till  be  be  deliveted  by  dut 
coorw  of  law. 

Trespass.  The  declaration  stated  an  assault  and  false  impri- 
sonment, whereby  plaintiff  was  injured  in  his  circumstances,  &.c. 
&c.  The  defendant  pleaded,  Not  Guilty.  A  special  verdict 
found,  that,  on  the  5th  of  March,  1817,  the  plaintiff  unlawfully 
composed  and  published,  and  caused  to  be  stuck  up,  affixed  and 
distributed  in  clivers  public  streets  and  places,  within  the  city  and 
liberty  of  Westminster,  in  the  county  of  Middlesex,  and  elsewhere^ 
a  certain  libel,  intituled  "  Fair  Play's  a  Jewel ;"  which  libel  was 
as  follows,  "  Whereas  Lord  Chief  Justice  EUenborough"  (thereby 
meaning  the  Right  Honorable  Edward  Lord  EUenborough,  then 
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oeing  Chief  Justice  of  his  Majesty's  Court  of  King's  Bench,  smce 
deceased)  "  has  committed  a  robbery  of  1000/.  upon  me"  (mean- 
ing the  said  plaintiff)  "  by  passing  a  sentence  to  make  money,  and 
to  put  the  King's  fines  into  his  own  pocket,  instead  of  going  into 
the  public  Treasury  ;  I  do  hereby  placard  him  as  a  disgrace  to  the 
bench  of  judges,  the  society  of  gentlemen,  and  the  nation  at 
large,"  signed  "  R.  G.  Butt,"  (meaning  the  plaintiff).  And  also 
H  certain  other  libel,  intituled 

"  Pillory,  Pillory." 
"Mr.  Butt  (meaning  the  plaintiff)  and  Lord  Castlereagh,"  (there- 
by meaning  the  Ri^t  Honorable  Robert  Henry,  Lord  Castlereagh, 
then  and  still  being  one  of  His  Majesty's  privy  counsellors,  and 
a  member  of  the  House  of  Commons,)  which  last  mentioned  libel 
was  as  follows,  "  I"  (meaning  the  plaintiff)  "  do  hereby  placard 
Lord  Castlereagh"  (meaning  the  said  Robert  Henry,  Lord  Castle- 
reagh,) "  for  having  stated  a  gross  falsehood  in  the  House  of  Com- 
mons, in  the  debate  on  the  11th  July,  1814,  when  I  was  a  prisoner 
in  the  King's  Bench  prison,  to  answer  his  own  purposes,  in  stating 
to  the  house,  as  reported  in  The  Times  Newspaper  of  the  12th 
July,  1814,  that  I  had  petitioned  the  government  for  the  mercy  of 
the  crown,  and,  upon  which  case  the  pillory  sentence  was  taken  off 
My  petition  was  to  the  Prince  Regent  to  be  liberated,  being  un 
justly  convicted  by  Lord  Ellenborough,"  (meaning  the  said  Ed 
ward  Lord  Ellenborough,  as  such  Chief  Justice  as  aforesaid)  "  to 
make  money  of  me,"  signrf  "R.  G.  Butt,"  (meaning  the  plaintiff). 
That,  on  the  6th  March,  1817,  after  the  composing,  &c.  of  the 
above  libels  by  the  plaintiff,  information  thereof  on  oath  was  duly 
laid  before  the  defendant,  then,  and  still  being  one  of  the  justices 
of  our  lord  the  king,  assigned  to  keep  the  peace  in  and  for  the 
city  and  liberty  of  Westminster,  in  the  county  of  Middlesex,  and 
also  to  hear  and  determine  divers  felonies,  &c. ;  on  which  infor- 
mation the  defendant  granted  his  warrant,  under  his  hand  and 
seal  of  office,  for  the  apprehension  of  the  plaintiff,  for  publishing 
the  said  libels,  in  order  that  the  plaindff  might  be  brought  before 
the  defendant,  or  some  other  justice  of  the  peace  for  Westminster, 
to  be  examined  and  dealt  with  according  to  law.  The  special 
verdict,  then  stated  the  warrant*  and,  that  the  defendant,  on 
the  7th  March,  1817,  caused  the  plaintiff  to  be  arrested  and  taken 
into  custody  on  the  said  warrant  for  publishing  the  said  libels,  and 
to  be  brought  before  the  defendant  as  such  justice,  to  be  examined 

*  The  warrant  dated  6tb  March  1817,  at  the  public  office  Bow^treet  was  directed 
»To  all  constables  and  others  His  Majesry^s  officers  of  the  peace,  whom  it  may  con- 
cern" commanding  them  to  take  and  bring  before  the  defendant  or  some  other  of 
His  Miuesty^s  justices  of  the  peace,  the  body  of  the  plaintiff  »to  answer  all  such  matters 
or  things  as,  on  His  Majesty's  behalf,  shall  on  oaih  be  objected  against  him,  for  thac  he 
OQ  the  5th  March  instant  did  publish  and  cause  to  be  published  a  certain  wicked,  scan- 
dalous and  malicious  libel,  imputing  the  crime  of  robbery  to  fidward  Loid  Ellenborough 
liOrdChief  Justice  of  His  Majcsiy^s  court  of  King*s  Bench:  and  another  wicked  scan- 
dalous and  malicious  libel  imputing  to  Robert  Henry  Lord  Casilereagli,  that  he  had 
stated  a  gross  falsehood  to  the  House  of  Commons,  to  answer  his  own  purposes;  and  to 
the  said  Edward  Lord  Ellenborough  that  he  had  uijuatly  convicted  the  plaintiff  to  mako 
money  of  him  against  the  peace,  dee. 
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and  answer  before  him,  touching  and  concerning  the  publishing 
of  the  said  libels  by  the  plaintiff,  to  be  dealt  with  according  to  law ; 
and,  that  on  the  neglect  of  the  plaintiff  to  find  sureties  to  answer 
in  due  course  of  law,  for  publishing  the  said  libels,  the  defendant, 
as  such  justice,  by  his  certain  other  warrant,  committed  the  plain- 
tiff to  the  custody  of  the  keeper  of  His  Majesty's  jail  of  New- 
gate, (the  said  jail  being  preferred  by  the  plaintiff  to  any  other) 
and  required  the  said  keeper  to  receive  into  his  custody  the  body 
of  the  plaintiff  (charged  before  the  defendant  as  above  stated) 
and  him  safely  keep  for  want  of  sureties,  and  until  the  plaintiff 
should  be  discharged  in  due  course  of  law ;  wherefore  the  plain- 
tiff was  committeo,  and  taken  into  the  custody  last  mentioned,  and 
was  afterwards  convicted  and  found  guilty  of  the  said  libels  in 
due  course  of  law.  The  special  verdict  further  stated  that  the 
several  acts  in  the  declaration  mentioned,  and  therein  complained 
of  as  trespasses,  were  done  and  committed  by  the  defendant,  un- 
der and  in  pursuance  of  the  said  warrants  so  issued  and  granted  by 
him  as  aforesaid,  and  in  prosecution  thereof,  and  not  otherwise ; 
but  whether,  &c. 

The  question  intended  to  be  raised  on  this  special  verdict  for  the 
opinion  of  the  court  was,  whether  the  facts  stated  in  it,  form  a 
legal  justification  and  defence  against  the  action  ? 

Vaughan,  Serjt.,  for  the  plaintiff.  It  may  be  admitted,  tha 
it  might  be  expedient  to  vest  in  justices  of  the  peace,  the  juris- 
diction claimed  by  the  defendant,  but,  the  question  here  is, 
whether  that  jurisdiction  is  established  by  law.  If  a  justice  of 
peace  has  power  to  issue  warrants  for  apprehension  and  commit- 
ment in  cases  of  libel,  he  must  derive  that  power,  either  from 
the  terms  of  his  commission,  or  from  the  statute  law,  or  from  the 
rules  of  the  old  common  law,  "  If  this  (says  Lord  Camden  (a) ) 
is  law,  it  would  be  found  on  our  books :"  if  it  be  not  found  there, 
it  is  not  law.  However  expedient  it  may  be,  that  such  a  power 
should  exist,  the  Court  will  not  decide  on  what  is  expedient,  but 
what  is  law ;  and  authority  for  the  existence  of  such  a  power  is 
not  to  be  found  in  any  of  the  sources  before-mentioned.  When 
a  jurisdiction  so  destructive  of  the  liberty  of  the  subject  has 
been  assumed,  the  anus  of  proving  the  existence  of  it  must  rest 
entirely  with  the  defendant.  In  the  first  instance,  the  plamtiff 
is  called  on  to  do  little  more  than  deny  its  existence. 

Magistrates,  in  early  times,  were  no  more  than  conservators 
of  the  peace,  as  appears  from  stat.  1  Edward  3,  c.  10.  From 
that  time  to  the  83d  year  of  Elizabeth,  their  powers  varied,  and, 
soon  after  the  1st  of  Edward  3d,  power  was  given  to  the  justices 
to  inquire  of  trespasses  and  felonies ;  about  that  time,  too,  they 
were  warranted  to  arrest  felons  indicted.(&)  But,  their  original 
authority  was  only  ad  pacem  eanservanaamj  and,  if  it  had  ex- 
tended further  at  common  law,  it  would  not  have  been  necessary 

(a)  2  Wil8.  291.  (6)  Lombard.  B.  1,  o.  9,  p.  46 
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to  enact  tlie  various  statates,  by  wliich,.  from  time  to  time,  tbat 
authority  was  increased. 

The  present  form  of  the  justice's  commission  was  settled  in 
Michaelmas  term,  1590,  when  Wbat  was  Chief  Justice.  That 
commission  contains  two  branches :  First,  what  the  magistrate^ 
have  power  to  do  out  of  sessions :  Secondly,  what  their  jurisdic* 
tion  extends  to  in  sessions.  At  sessions,  it  must  be  admitted^ 
that,  under  the  term  trespass,  the  magistrates  have  a  jurisdiction 
over  cases  of  libel,  Bex  v.  Bifpaly  1  Bl.  Kep.  368,  3  Burr.  1320, 
Hex  V.  Summer8y  1  Lev.  189,  though,  in  the  latter  case,  Htde, 
C.  J.,  thought  otherwise :  but,  in  ike  first  branch  of  the  com- 
mission, there  is  nothing  that  touches  the  present  question ;  for, 
it  only  gives  the  justices  authority  to  preserve  the  peace,  and  to 
execute  all  the  statutes  and  ordinances  of  the  realm  relating  to 
the  peace.  Lambard,  in  enumerating  these,  mentions  '^  all  star 
tutes  made  for  the  repressing  or  punishment  of  force,  violence,, 
or  fighting, '*(a)  but,  says  nothing  of  any  power  to  hold  to  bail 
or  commit  for  any  offence  short  of  actual  violence.  The  justice's 
power  to  apprehend,  as  given  by  the  language  of  the  commission, 
Id  confined  to  cases  of  actual  breaches  of  the  peace ;  but,  it  has 
been  repeatedly  laid  down,  that  a  Ubel  id  an  offence,  only  on  the 
ground  of  its  tendency  to  produce  a  breach  of  the  peace.(i)  No 
authority,  then,  is  given  by  the  commission  in  direct  terms,  none 
by  necessary  implication,  and,  it  is  impossible  that  such  an 
authority  can  be  mtended.  With  respect  to  the  statute  law,  if 
the  legislature  has  anywhere  conferred  such  a  jurisdiction,  all 
argument  ceases,  but,  it  is  for  the  defendant  to  point  out  when 
and  where  such  jurisdiction  is  conferred. 

The  common  law  text  Writers  come  next,  and  their  authority 
seems  entirely  subversive  of  any  such  doctrine.  Lord  Co£s, 
wbo  lived  at  the  time  when  the  commission  was  settled,  says, 
"We  hold  the  resolution  of  the  Court,  viz.  of  Brudnbl,  Pol- 
X.ARiy,  Brok£,  and  FiTZBflRdlstiT,  m  14  H.  8,  to  be  law,  that  a 
justice  of  peace  could  not  make  a  Warrant  to  take  a  man  for 
felony,  unless  he  be  indicted  thereof,  and  that  must  be  done  in 
open  sessions  of  the  peace.  "*((?)  His  opinion  has,  indeed,  been 
objected  to  by  Hali^,  as  "  too  strait  kced,"  and  also  by  HaW- 
itVSB ;  but,  if  a  judge  Is  Warranted  in  being  strait  laced  in  any 
matter,  it  is  in  that  which  concerns  liberty  of  person.  Lord 
CoKB,  however,  founds  hitf  opinion  on  Magna  ChartOy  "  Nee 
super  ewn  idimiis^  nee  super  eum  mittemtuiy  nisi  per  legale  judi- 
diumparium  euorum^  i)el  per  legem  ietrm^*  and  refers  to  the 
year-book,  14  H.  8,  fof.  16  <t,  to  the  language  of  former  com- 
missions, to  the  statutes  42  Ed.  8,  d.  8,  1  &  2  Hi.  &;  M.  c.  13, 
and  to  2  &  3  Ph.  A  M.  c.  10,  in  proof  of  the  illegalitjr  of  a 
Justice's  granting  a  warrant  upon  mere  surmises.  If  a  justice 
had,  at  common  law,  tho  power  of  committing  for  these  offences, 
he  must,  as  incidental  to  such  a  power,  have  had  also  the  power 
of  examining;  but,  as  the  statute  1  Ph.  &  M.  c.  13, expressly 

(a)  Lambard,  61.  (5)  mM%  ease,  Hob.  215.  (c)  4  Inst,  177. 
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gives  him  the  power  of  examining,  it  mnst  be  inferred,  he  had  it 
not  at  common  law,  $7  the  afatnte  ^  &  8  Ph.  &  M.  c.  10,  the 
power  of  examining  is  extended  to  the  caaea  of  persons  suspected 
of  felony.  The  plaintiff,  however,  i^  npt  driven  to  contend  for 
BO  brpad  a  proposition,  ^  timt  f^  JHBtioe  cannot  issue  a  warrant 
for  apprehension  in  any  csm  befwpo  indictment  found :  it  ma;  be 
qonceded  that  he  can  in  tr^90A9  f^lopy,  and  actual  breaches  of 
the  peace,  and,  it  i9  to  b^  presumed,  tbat  Sir  M.  Hale's  objec- 
tion to  the  position  lajd  aown  by  Lord  Coke,  applies  only  to 
cases  of  felony  and  treason,  ai^d  does  no%  extend  to  mere  breaches 
of  the  peace,  much  less  to  whi^t  hw  only  a  tendency  to  a  breiNch 
of  the  peace ;  for  the  chapter  in  which  Hale  makes  the  objec- 
tion, is  the  chapter  on  feloniee,  and,  in  vol.  2,(a)  he  says  '^  that 
a  justice  of  peace  hath  pow^  to  isBoe  a  warrant  to  apprehend  a 
person  accused  of  felony,  thoiigb  not  yet  indicted,''  but,  the 
chapter  containa  no  bint  of  any  auch  power  in  the  case  of  libeU. 
In  another  passage,  he  eoiisidera  it  doubtful,  whether  a  justice, 
out  of  session^}  ei^n  issue  i^  wfurant  to  apprehend  persons  offend- 
ing against  a  penal  ]Iaw.(4)  Hawkins,  too,  is  of  opinion,  that, 
even  in  cases  of  f^ony,  thia  jurisdiction  was  acquired  silently 
»nd  by  connivance ;  '^  Inara^uch,  $9  justices  of  peace  claim  this 
power  rather  by  connivanoe  than  any  express  warrant  of  law, 
and,  since  the  undue  execution  of  it  may  parpve  so  highly  preju- 
dici^  to  the  reputation^  as  well  as  the  liberty  of  the  party,  a 
justice  of  peace  cannot  well  be  too  tender  ia  bis  proceedings  of 
this  kind.'*(<?)  Palton((2)  cites  th^  5  £li9«  0*  4,  as  giving  the 
justices  authority  to  commit  in  certain  c&aoB :  bul^  if  they  had 
it  at  common  law,  neither  that  statute  or  23  Eliz.  c.  10,  was 
necessary.  The  sam^  observation  applies  to  48  Geo.  3,  c.  58,  s. 
1.  And,  no  statute  has  given  the  justices  out  of  sessions,  power 
to  apprehend  for  misdemeanors^  unless  accompanied  with  an 
actual  breach  of  the  peace*  Xf  they  have  authority  to  apprehend 
for  that,  which  has  merely  a  tendency  to  a  breach  of  the  peace, 
they  must  also  have  it  in  every  imaginable  case  of  misdemeanor, 
a  power  which  never  can  be  establiehed ;  as  many  misdemeanors 
are  no  other  than  mere  trespasses.  With  regard  to  the  decisions 
on  this  subject,  there  is  no  case  which  has  established  the  justice's 
right  to  commit  in  case  of  libel«  In  the  Qtieen  v.  Jkrby^  For- 
tescue,  140,  a  secretary  of  state  was  imowed  to  commit  for  a 
libel  against  the  government.  How  he  acquired  that  power  is 
unknown  ;  it  said  by  a  mandate  of  the  crown ;  but,  at  aU  events, 
his  jurisdiction,  though  p^hajps  too  long  established  to  be  now 
shaken,  furnishes  no  authority  for  the  conduct  of  a  justice. 
£ven  in  the  Queen  y*  Derhyy  they  who  argued  for  the  secretary 
of  state  contended,  that  the  party  was  not  committed,  but  merely 
kept  in  custody  till  he  should  answer :  And  Pabkeb,  C.  J.,  by 
the  very  terms  of  his  judgnaenti  shows  what  was  his  opinion  on 
the  present  question.    He  thinks  the  commitment  by  tne  seere- 

la)  C.  18,  p.  108.  (c)  Book  2,  c  18,  a  18. 

(b)  2  Halo  P.  g.  113.  (i)  C.  169 
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tary  legal,  and  compares  it,  not  to  a  commitment  by  a  justice  in 
case  of  libel,  which,  if  such  a  power  existed,  would  have  been 
the  obvious  comparison,  but  (as  if  he  thought  that  was  out  of  the 
question)  to  a  commitment  by  justices  in  case  of  felony.  In 
KendaV%  ca%ey{a^  the  party  was  committed  by  the  secretary  of 
state,  for  assisting  an  escape;  that  case,  therefore,  does  not 
touch  the  present  question.  In  the  case  of  the  seven  bishops,(i) 
it  was  much  disputed,  whether  the  warrant  could  be  legal,  if  not 
signed  by  the  council  board ;  from  whence  it  seems  to  follow, 
that  it  would  be  deemed  illegal,  if  issued  by  a  single  justice. 
But  the  case  of  Rex  v.  W%lke%  is  decisive  of  the  present  question. 
The  Court  in  that  case  held,  clearly,  that  libel  was  not  a  breach 
of  the  peace,  and,  that  the  defendant  was  therefore  entitled  to 
be  discharged.  Lord  Camden  (then  C.  J.  Pbatt)  there  said,((;) 
*^  I  cannot  find,  that  a  libeller  is  bound  to  find  surety  of  the  peace, 
in  any  book  whatever,  nor  ever  was,  in  any  case,  except  one, 
viz.  the  case  of  the  seven  bishops,  where  three  judges  said,  that 
surety  of  the  peace  was  required  in  the  case  of  a  libel.  Judge 
Powell,  the  only  honest  man  of  the  four  judges,  dissent^, 
and,  I  am  bold  to  be  of  his  opinion,  and  to  say  that  case  is  not 
law ;  but,  it  shows  the  miserable  condition  of  the  state  at  that 
time.  Upon  the  whole,  it  is  absurd  to  require  surety  of  the 
peace,  or  bail  in  the  case  of  a  libeller."  So  that,  without  over- 
ruling that  case  directly,  the  court  cannot  give  judgment  for  the 
defendant  on  the  present  occasion.  In  JSntick  v.  Oarrington  it 
is  decided,  that  even  a  secretary  of  state  cannot  issue  a  warrant 
to  apprehend  a  party  for  having  libels  in  his  possession.((2)  It 
is  true,  that,  previously  to  the  year  1762,  justices  had  exercised 
this  authority  from  the  time  of  Queen  Anne ;  but,  mere  usage 
of  so  recent  a  date,  will  not  constitute  law,  and,  especially,  if 
that  usage  has  grown  up  like  the  present,  out  of  a  number  of 
unresisted  cases,  the  mere  yieldings  of  guilt  or  poverty,  to 
power.(e) 

Bosanquet^  Serjt.,  for  the  defendant.  All  the  books  concur 
in  stating  a  libel  to  be  constituted  by  its  tendency  to  produce  a 
breach  of  the  peace.  It  is  an  offence  against  the  peace,  though 
not  an  actual  breach  of  it ;  and,  for  the  purpose  of  giving  the 
justices  jurisdiction,  it  is  immaterial  whether  it  consist  in  a  breach 
of  the  peace,  or  a  tendency  to  produce  such  breach.  It  is  not, 
however,  necessary  for  the  defendant  to  contend,  that  a  justice 
is  authorized  to  commit  for  a  bare  misdemeanor ;  it  is  sufficient 
to  show,  that  be  is  justified  in  committing  for  this  species  of 
misdemeanor.  And  this  appears  clearly  from  the  old  authorities ; 
all  of  them  concur  in  calling  it  an  offence  against  the  peace. 
Bracton,  in  the  chapter  de  carond  (a  title  not  given  to  it  without 
sufficient  consideration),  has  this  passage,  ^^Nune  autem  dieenr 
dum  est  de  min&rihus  et  levioribus  criminilnis^  quce  eiviliter  in' 
tentantuvy  sictit  de  aetionibua  injuriarum  personalibus^  et  pertinent 

(a)  6  Mod.  78.  fb)  4  St  Tr.  808.  (c)  2  Wils.  161. 

id)  2  WilB.  292.  («)  See  EiUiik  ▼.  Camngton,  2  WUs.  292. 
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ad  eoronam,  eo  quod  aliquando  9unt  contra  pacerfi  Domini  Regis: 
Videndumj  igitur,  quid  sit  injuria."  ^^Jt*it  autem  injuria  non 
9oMtm  cum  quis  pugno  percusstu  fuerity  verberatua,  vulneratua 
velfustibus  ccesus,  verum  cum  ei  eonvitium  dictum  fuerit^  vel  de 
eo  factum  carmen  famosumj  et  hvjusmodu'\a)  In  Bacon's 
Abridgment,  Libel,  A,  is  a  passage  to  the  same  effect.  And 
Lord  Coke,  in  the  case  de  lAellia  famosis^ip)  describes  it  thus : 
*^  Although  the  libel  be  made  against  one;  yet  it  inciteth  all  those 
of  the  same  family,  kindred,  or  society  to  revenge,  and  so  tends 
per  consequent  to  quarrels  and  breach  of  the  peace,  and  may  be 
the  cause  of  shedding  of  blood,  and  of  great  inconvenience.  K 
it  be  against  a  magistrate  or  other  public  person,  it  is  a  greater 
offence ;  for  that  it  concerneth  not  only  the  breach  of  the  peace, 
but  also  the  scandal  of  government."  In  all  the  modern  books, 
the  tendency  to  provoke  a  breach  of  the  peace  is  always  stated 
to  be  that  which  constitutes  a  libel ;  in  all  the  precedents,  libel 
is  stated  to  be  contrd  pacem.  It  must,  therefore,  be  taken,  that 
libel  is  an  offence  against  the  peace,  and  if  so,  a  justice  is 
authorized  to  require  sureties,  and  to  commit  for  lack  of  them. 
A  distinction,  indeed,  has  been  taken,  between  requiring  sureties 
for  good  behaviour,  and  sureties  for  the  peace ;  but,  to  appear 
in  arms,  even  though  without  causing  any  actual  affray,  was  held 
to  be  sufiScient  to  cause  a  forfeiture  of  recognisances  de  se  bene 
gerendo.{c) 

There  are  four  instances  in  which  the  power  to  commit  for  libel 
has  Veen  questioned.  The  case  of  the  Seven  Bishops,  of  the 
Qu£en  V.  Derby,  the  King  v.  Erhuryj  8  Mod.  177,  the  King  v. 
Wilkes :  two  of  them  turned  on  the  privilege  of  the  party  com- 
mitted, and  two  on  the  authority  of  the  party  committing.  In 
the  case  of  the  seven  bishops,  vrUch  turned  entirely  on  privilege, 
it  was  admitted  all  through  the  argument,  that,  if  the  parties 
bad  not  been  privileged,  the  arrest  would  have  been  legal.  In 
Wilkes's  case  three  objections  were  made :  in  neither  of  the  two 
first  did  the  counsel  affect  to  say,  that  a  common  person  could  not 
be  arrested,  and  the  third  point  turns  wholly  on  privilege.  The 
strong  expression  attributed  by  Wilson,  in  that  case,  to  Lord 
Camden,  namely,  ^'  it  is  absurd  to  require  surety  of  the  peace  or 
bail  in  the  case  of  a  libeller,''  is  mitigated  in  another  report  of 
the  case,  to  ^^ perhaps  it  implies  an  absurdity ;"  and  in  the  con- 
clusion of  this  latter  report  are  the  following  words,  ^^  upon  the 
whole,  though  it  should  be  admitted  that  sureties  of  the  peace 
are  requirable  from  Mr.  Wilkes,  still,  his  privilege  of  par- 
liament will  not  be  taken  away  till  sureties  have  been  demanded 
and  refused ;"  which  expressions  are  entirely  omitted  by  Serjt. 
Wilson :  and  Judge  Powell,  in  the  Seven  Bishops'  case,  did 
not  dissent,  but  abstained  from  ^ying  any  opinion.(d)  In  the 
Queen  v.  Derby  and  the  King  Y/Mrbury  the  objection  was  made 

(a)  Bract,  de  Coron.  o.  86.  (h)  6  Rep.  125. 

(e)  2  H.  7,  fol.  2  &  8.  (d)  19  HoweU's  State  Tr.  998 
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to  the  authority  of  the  person  committing,  namely,  the  secretary 
of  state,  whose  authority,  it  was  urged,  was  more  infirm  than 
that  of  a  justice  of  peace,  because  he  could  not  administer  an 
oath.  The  reference  made  by  the  attorney-general  there,  to  the 
case  of  a  magistrate  committing  for  felony,  was  only  for  the  pur- 
pose of  showing  that  the  party  was  merely  detained  in  custody 
till  he  should  answer,  and  not  committed  in  the  way  of  punish- 
ment. The  power  of  committing  is  not,  as  it  has  been  urged, 
limited  to  the  cases  in  which  a  party  can  be  called  on  to  give 
sureties  for  the  peace.  An  assault,  though  never  so  trifling,  is 
a  ground  for  committal ;  though,  the  offiNice  being  past,  sureties 
for  the  peace  cannot  be  required.  A  ccunmitment  may  be  made 
for  many  misdemeanours  which  are  not  a  breach  of  the 
peace :  as,  for  a  conspiracy  to  levy  war  against  the  king*  The 
opinion  of  Lord  GoKc:,  in  the  Fourth  Institute,  has  been  denied 
to  be  law  by  Hale  (a)  and  HAWKiN8,(i)  and  said  by  Hale  to  rest 
on  a  hasty  decision  in  the  ^ear<-boob.  If  then  a  libel  afford  a 
legal  ground  of  arrest,  a  justice  of  peace  seems,  by  the  very 
terms  of  his  commission,  to  be  the  person  properly  audiorized  to 
carry  that  arrest  into  effect  Thus  Hawkins,(c)  '^  there  seems 
to  be  no  doubt,  but  that  a  warrant  may  lawfully  be  granted  by 
any  justice  of  peace  for  treason,  felony,  or  prasmunire^  or  any 
other  offence  against  the  peace."  In  this  passage  he  refers  to 
bis  8th  chapter,  in  which  libel  is  expressly  included  as  having  a 
direct  tenden<7  to  a  breach  of  the  peace.(e2)  Dalton  is  an 
authority  to  the  same  effect,(«)  and  after  laying  it  down  that  the 
justices  may  bind  to  good  behaviour,  in  four  instances,  which  be 
enumerates,  among  which  are  *^  doing  anything  which  shall  tend 
to  the  breach  of  the  peace,  or  to  put  the  peopk  in  dread  or  fear 
although  there  be  no  actual  breach  of  the  peace,"  concludes  by 
saying,  of  these  four  matters,  ^^  yea,  the^  are  breaches  of  the 
peace."(/)  In  c.  124,  he  says  again,  ^^  libellers  may  be  bound 
as  disturbers  of  the  peaee:"  c.  170  is  to  the  same  effect.  The 
usage  in  the  present  case  is  not  indeed  that  which  constitutes  the 
law ;  but  may  be  considered  as  confirmatory  of  it  in  an  eminent 
degree.  By  the  return  to  the  House  of  Lords  ((/)  it  appears 
that  from  the  6th  of  April,  1704,  to  the  year  1763,  there 
have  been  no  less  than  123  commitments  for  libels  of  various 
kinds,  and  no  search  was  made  beyond  the  year  1701.  From 
the  year  1763  indeed  to  the  41st  of  Geo.  3,  the  practice  seems 
to  have  ceased,  and  that  cessation  is  what  has  caused  the  present 
doubt ;  there  having  been  but  five  commitments  in  that  reign, 
two  in  1763,  and  three  subsequently,  beginning  with  the  41st 

(a)  1  Hale  P.  G.  679.  (b)  Hawk.  P.  G.  c.  18,  s.  II,  Book  2. 

(c)  G.  18,  8.  16.  Book  2,  (d)  G»  8,  s.  88,  Book  2. 

(«)  G.  128,  p.  287.    See  also  «.  170  and  c.  6.  (/)  C.  128.  . 

iff)  See  '*  an  aooonnt  of  persona  held  to  bail  to  anawer  in  the  Gourt  of  King'ff 
Bench  for  libels,  from  Ist  Anne  to  67th  Oeo.  8,  both  induaye.''  Ordered  to  be 
printed,  8d  March,  IBia 
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year  of  that  reign.  The  argument  drawn  from  statutory  enact- 
ments, and  especially  those  of  the  48th  Geo.  3,  is  not  founded 
in  fact;  for  the  earlier  statutes,  as  those  of  Philip  &  Mary,  do 
not  increase  but  abridge  the  power  which  the  justices  had  been 
in  the  habit  of  exercising.  And  the  48th  of  Geo.  8  is  confined 
to  the  Judges  of  the  court  of  Kind's  Bench,  who  by  that  statute 
may,  when  any  person  is  charged  with  the  offence  (not  being 
treason  or  felony)  for  which  he  may  be  prosecuted  by  indictment 
or  information  in  that  court,  upon  affidavit  thereof  or  certificate 
of  indictment  being  filed,  issue  their  warrant  to  apprehend  the 
party ;  who  shall  be  thereupon  held  to  bail  to  answer  the  charge, 
or,  on  failure  of  bail,  shall  be  committed. 

Vatighan^  Serjt.,  in  reply.  The  proposition  that  a  libel  is 
tantamount  to  a  breach  of  the  peace,  because  alleged  in  indict- 
ments to  be  contra  pacem^  is  too  general.  Every  species  of  of- 
fence, whether  attended  with  an  actual  breach  of  peace  or  not,, 
is  alleged  in  indictments  to  be  contrd  pacem  ;  as  many  civil  in- 
juries unattended  by  actual  force  are  stated  to  have  happened 
vi  et  armis.  So  the  civilians  use  the  terms  vim  simplicem  and 
vim  atrocem,  Lambard  has  a  passage  explanatory  of  the  same 
doctrine  (p.  134).  As  little  applicable  is  the  authority  of  Bracton, 
who,  in  the  chapter  cited,  speaks  de  minaribtis  et  leviaribus  cri- 
minibus  J  quas  civiliter  intentantur  ;  thereby  evidently  designing 
to  speak  rather  of  injuries  for  which  the  remedy  is  by  action,, 
than  of  offences  criminally  punishable.  The  case  in  2  H.  7,  fol. 
2,  only  decides  what  shall  be  the  meaning  of  an  engagement  de 
henegerendo;  and  certainly  a  recognisance  for  good  behaviour 
may  be  forfeited  by  many  acts  short  of  an  actual  breach  of  the 
peace.  The  decision  in  the  year-book  14  H.  8,  on  which  Lord 
Coke  founds  the  opinion  in  his  Fourth  Institute,  was  not  a  hasty 
decision,  but  was  long  considered,  argued  three  days,  and  incor- 
porated into  the  abridgments,  especially  by  Broke,  who  was 
one  of  the  judges  presiding  at  the  determination  of  the  case.. 
Then  as  to  the  later  decisions.  It  was  never  hinted  in  the  Seven 
Bishops'  case,  that  any  could  commit  for  libel  except  one  of  the 
council ;  and  the  commitment  in  the  Queen  v.  Derbi/j  being  by  a 
secretary  of  state,  does  not  apply  to  a  justice  of  peace.  As  to 
the  discordartt  reports  of  the  King  v.  Wilkes^  it  must  be  taken, 
that  Serjt.  Wthon  is  higher  authority  than  an  anonymous  re- 
porter :  but,  at  all  events,  though  the  expressions  of  one  report 
are  stronger  than  those  of  the  other,  the  two  are  by  no  means 
inconsistent ;  and  the  absence  of  any  commitments  for  thirty- 
seven  years  after  that  decision,  is  a  strong  proof  that  it  was  con- 
sidered as  decisive  of  the  question  now  before  the  Court.  If  the 
jurisdiction  slept  during  all  that  time,  and  the  state,  as  it  ap- 
pears, experienced  no  ill  consequences  from  the  remission,  why 
should  it  now  be  revived,  or  the  natural  tendency  of  power  to 
increase  itself,  be  again  so  materially  assisted  ? 

VOL.  v.  101 
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Dallas,  C.  J.  Whatever  may  be  the  opinion  of  the  court  in 
the  reSult  of  this  case,  I  agree  with  my  brother  Vaughan^  that  it  is 
a  question  of  considerable  magnitude,  involving,  no  doubt,  the  essen- 
tial interests  of  the  public ;  on  the  one  hand  aSfectin^  the  liberty  of 
the  subject,  and  on  the  other,  those  powers  with  which  magistrates 
are  or  ought  to  be  invested,  for  the  maintenance  of  order  and  pub- 
lic peace.  I,  for  one,  am  extremely  happy  that  it  has  undergone 
the  thorough  investigation,  and  the  able  discussion  which  have 
been  bestowed  on  it. 

On  the  trial  of  the  cause,  I  myself  felt  no  difficulty,  nor  enter- 
tained any  doubt  whatever.  I  stated  to  the  juiy,  plamly  and  broad 
ly,  my  opinion,  that,  in  point  of  law,  the  magistrate  had  the  power 
which  he  had  exercised  ;  that,  in  point  of  duty,  he  was  bound  to 
exercise  it ;  that  it  would  have  been  a  culpable  dereliction  of  his 
duty,  if  he  had  not  acted  as  he  did ;  and,  therefore,  that  the  de- 
fendant was  entitled  to  their  verdict.  The  jury,  however,  did  not 
think  fit  to  adopt  the  law  as  laid  down  by  me,  but,  after  withdraw- 
ing for  a  considerable  time,  they  returned,  and  informed  me  by 
their  foreman,  that  they  could  not  subscribe  to  my  statement  of 
the  law,  and  therefore,  wished  to  find  a  special  verdict,  in  order 
that  the  question  of  law  m^ht  be  submitted  to  the  consideration 
of  the  court: — ^that  has  accordingly  been  done,  and  we  have  now 
heard  the  verdict  in  question,  fully  argued  upon  both  sides. 

It  is  admitted  in  the  outset,  that  the  libel  in  question  is  one  of 
the  worst  possible  description ;  and,  (if  that  could  make  any  dis- 
tinction) if  it  be  not  actually  a  seditious  libel  it  is  admitted  to  bor- 
der upon  a  libel  of  that  nature.  Most  undoubtedly  the  libel  in 
question  is  one  of  the  worst  description ;  I  need  not  refer  to  its 
nature,  or  to  the  situation  of  the  parties,  against  whom  it  is  direct- 
ed, or  to  the  public  duties,  which  they  have  to  exercise  in  their 
respective  situations,  or  to  the  interests  which  the  public  have  in 
the  honorable  and  upright  exercise  of  those  duties ;  for  it  is  ad- 
mitted again,  and  correctly  admitted,  that,  whether  it  be  a  libel 
of  one  description  or  another,  a  seditious  libel,  or  a  scandalous  libel, 
or  an  infamous,  or.  a  blasphemous  libel,  or  an  obscene  libel,  or  a 
mere  libel  upon  a  private  individual,  the  question  in  every  one  of 
those  cases,  as  far  as  it  concerns  the  exercise  of  the  authority  in 
question,  is  identically  the  same,  coming  round  to  this, — ^has  or 
has  not  a  magistrate,  being  a  justice  of  the  peace,  a  right  to  com- 
mit a  part^  brought  before  him,  charged  on  oath  with  the  publica- 
tion of  a  libel,  if  he  cannot  find  sureties  to  appear  to  answer  to  an 
indictment  ? 

With  respect  to  the  power  in  question,  it  has  also  been  fairly 
admitted,  that,  if  magistrates  have  not  such  a  power,  it  is  expedi- 
ent that  diey  should  have  it ;  but,  to  that  my  brother  Vaugkan  has 
correctly  added,  that  this  is  not  a  question,  whether  it  is  expedient 
that  they  should  have  such  a  power,  but,  whether,  in  point  of  law, 
the  power  does  actually  exist ;  for,  that  we  are  not  to  make  the 
law,  but  to  expound  or  declare  it  as  we  find  it. 

How,  then,  is  it  in  point  of  law  ;  and,  first,  what  has  been  the 
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usase  ? — ^Not  that  I  mean  to  say,  that  mere  usage  m  every  case 
will  constitute  law ;  but,  it  is  a  primary  and  fundamental  principle, 
that  usage  is  of  great  weight  in  showing  what  the  law  is,  or 
in  expounding  the  law,  if  it  be  doubtful;  and,  therefore,  in  every 
case,  in  the  natural  and  simple  order  and  progress  of  inquiry,  we 
first  turn  to  the  books  or  the  precedents  to  see,  whether,  in  point 
of  &ct,  the  power  which  is  in  controversy,  has  been  exercised  or 
not. 

Now,  upon  this,  we  have  a  bulk  of  evidence,  such  as  I  will  ven- 
ture to  state  was  never  produced  in  a  court  of  justice  upon  any 
occasion  before,  for  the  purpose  of  being  applied  to  cases  of  this 
description,  or  of  any  description  whatever ;  a  series  of  instances 
brought  forward  in  consequence  of  a  solemn  inquiry,  (the  result  of 
a  search  of  the  files  of  the  records  of  the  courts  of  justice  in  this 
country,)  presenting  no  fewer  than  128  cases  of  persons  actually 
bailed  on  a  commitment  similar  to  that  in  question,  extending  from 
time  to  time,  and  scattered  over  a  period  of  neariy  120  years,  as 
fer  back  as  the  inquiry  has  gone,  from  the  first  year  of  die  reign 
of  queen  Anne,  down  to  the  57th  of  His  late  Majesty.  Nor  are  those 
aU  the  instances,  in  which  there  has  been  an  exercise  of  this  power ; 
for  the  return  made,  is  confined  to  the  instances  of  persons, 
from  whom  bail  actually  was  taken ;  but,  when  we  consider  what 
description  of  persons  libellers  in  general  are  likely  to  be,  we  may 
and  must  conclude,  that  an  infinitely  greater  number,  whose  cases 
do  not  appear  before  the  court,  have  been  committed,  in  the  first 
instance,  for  want  of  bail :  and,  though  the  inquiry  goes  no  fur- 
ther than  the  beginning  of  the  reign  of  queen  Anne,  the  reason  for 
that  is  explained ;  for,  the  inquiry  being  directed  to  go  back  to 
the  time  of  the  Revolution,  or  the  year  1689,  was  not  proceeded 
in  so  far  back,  because  searching  records  so  remote,  might  have 
been  attended  with  difficulty.  There  are  innumerable  instances  of 
persons  committed  in  cases  not  so  culpable  as  libel ;  there  are  in- 
numerable instances  of  persons  committed  for  want  of  bail  for  se- 
ditious words.  Then  I  should  be  of  opinion,  if  the  case  rested 
here,  if  nothing  were  to  be  found  in  the  books  on  the  subject,  if 
there  were  nothing  but  an  uniform  practice,  without  being  resisted 
in  any  one  instance  for  nearly  120  years,  that,  under  the  circum- 
stances attending  such  usage,  such  usage  alone  would  constitute  a 
footing  and  a  foundation  so  firm  for  any  law  to  stand  upon,  that  he 
must  be  a  bold  man  indeed, — I  will  venture  to  say  a  presumptuous 
man, — who,  against  the  exercise  of  such  a  power  by  such  persons, 
would  venture  to  declare  law  built  upon  such  a  foundation,  not 
to  be  law  at  this  day.  For  let  it  be  remembered,  in  a  great 
number  of  cases,  the  individuals  were  actually  taken  before  the 
Court  of  King's  Bench  upon  Habeas  Corpus^  (the  warrant  of  com- 
mitment, stating  the  nature  of  that  commitment)  and  actually  re*  ' 
manded :  so  that  it  is  not  merely  an  exercise  of  such  a  power  by 
a  justice  of  the  peace ;  it  is  not  a  practice  which  has  obtained  and 

r re  vailed  and  grown  up  in  silence  and  obscurity, — creeping  on,  if 
may  so  express  it,  in  a  dark  and  subterraneous  passage, — but,  it 
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is  a  practice  goin^  on  from  day  to  day,  under  the  eye  of  those 
eminent  and  ilTustnous  persons,  who  have  filled  the  highest  seats 
in  the  hi^est  Court  of  Criminal  Jurisprudence  in  this  country: 
it  has  received  their  sanction ;  nor  is  there  to  be  found  in  the  boob, 
(with  the  exception  of  a  smgle  solitary  saying,  on  which  I  may 
say  something  oy  and  by,)  a  saying,  or  a  statute,  or  any  thing, 
which  can  be  introduced,  to  attack  the  validity  of  this  usage,  which 
has  prevailed  such  a  length  of  time. 

But,  it  is  said,  it  goes  no  further  back  than  the  Revolution  ;  to 
that  I  do  not  agree,  but,  I  will  take  it  to  be  so  for  the  moment 
I  own  it  is  an  objection  of  a  singular  nature,  whenan  inquir]^  is 
to  be  made  into  the  powers  of  the  magistrates,  when  the  question 
is  touching  the  liberty  of  the  subject,  that  such  inquiry  g^es  no 
further  back  than  the  He  volution.  It  was  directed,  that  the  inquiiy 
should  go  no  further  back  than  the  Revolution,  in  order  that 
precedents  might  not  be  produced  of  a  doubtful  nature,  that  re- 
course might  not  be  had  to  former  times  for  the  purpose  of  estab- 
lishing a  tyrannous  and  arbitrary  exercise  of  power.  But,  still,  I 
agree  with  my  brother  Vaughan^  plainly  and  broadly,  that,  if  Ae 
practice  had  its  commencement  with  the  Revolution,  if  it  can  be 
shown  then  to  have  originated  for  the  first  time,  if  there  is  no  trace 
of  the  time  of  its  origin  in  the  statute  law,  none  in  the  common 
law,  none  in  the  sayings  of  judges,  from  time  to  time,  or  in  the 
decisions  of  courts, — I  would  not  hold  a  usage  of  such  a  continu- 
ance to  be  law.  If  the  practice  were  against  the  first  principles  of 
constitutional  law,  and  an  evident  encroachment  upon  the  nght  of 
the  subject ; — I  would  even  go  the  length  of  saying,  if  it  were  of 
the  description  which  I  have  stated,  and  were  sanctioned  by  the 
expressions  of  one  of  the  judges,  in  such  a  case  as  this — I  would  not  ' 

hold  it  to  be  law,  if  it  had  existed  from  the  foundation  of  Rome.  i 

The  question,  therefore,  comes  round  to  this,  whether  this  be  a  | 

usage  contrary  to  the  fundamental  principles  of  law  ?  | 

Now  it  has  been  said,  that,  if  it  be  law,  it  will  be  found  in  the 
books,  and,  if  it  be  not  law,  it  will  not  be  found  in  the  books. 
That  is  a  doctrine,  to  which  I  cannot  agree ;  that  is  one  of  those 
many  sentences,  in  which  the  simplicity  and  solidity  of  truth  are 
sacrificed  to  hypothesis  and  point.  Law  may  exist  and  may  not 
be  found  in  the  books :  for,  that  may  be  law,  which  in  point  of 
principle,  is  so  clear,  that  it  never  occurred  to  any  man  to  ques- 
tion it,  till  a  case  come  to  draw  it  into  doubt ;  and,  therefore,  silence 
upon  the  exercise  of  a  power  is  evidence,  that  it  is  legally  founded, 
whether  we  find  any  thing  relating  to  it  in  the  books  or  not. 

But,  still,  I  am  willing  to  try  &e  legality  of  this  usage  by  the 
test,  to  which  I.  am  invited;  and  that  is,  whether  there  is  or  is 
not  any  thing  to  be  found,  respecting  the  validity  or  invalidity  of 
this  usage  in  the  books  ?  It  is  said,  it  is  not  to  be  found  in  the 
statute  law,  nor  in  the  common  law,  nor  in  the  commission  of  the 
peace,  nor  in  any  adjudged  case  which  has  been  produced  ;  and 
we  have  been  referred  to  a  great  number  of  cases,  for  the  purpose 
of  disproving  the  existence  of  such  a  power.     There  are  some  of 
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them,  which,  as  they  appear  to  me,  to  have  no  application  what-  # 
ever  to  the  present  subject,  except  as  I  shall  point  out,  I  will  endea- 
vour to  dispose  of  in  the  first  instance :  and  the  first  of  these  is  the 
case  of  the  Seven  Bishops.  Now  how  to  apply  that  case,  in  the 
way  in  which  my  brother  Vaughan  seems  to  connect  it  with  this 
subject,  I  am  utterly  at  a  loss.  That  case  was  ultimately  decided, 
upon  the  ground  of  privilege  of  parliament.  Seven  bishops  being 
peers  of  parliament,  had,  it  was  contended,  privilege,  except  in  ca- 
ses of  actual  breach  of  the  peace  ;  and  it  was  contended,  that  a 
libel  had  only  a  tendency  to  a  breach  of  the  peace,  and  was  not  an 
actual  breach  of  the  peace.  With  respect  to  the  decision  in  that 
case,  in  which  there  is  much  to  blame,  and,  in  my  judgment,  very 
little  to  applaud,  I  say  nothing :  but  the  case  itself  went  plainly 
upon  the  ground  of  distinction  between  those  who  have  privilege 
of  parliament,  and  those  who  have  not ;  and,  therefore,  the  case 
itself  is,  to  me,  pregnant  with  this  inference,  that  if  it  had  been  a 
case,  not  of  persons  having  privilege  of  parliament,  but  of  persons 
similar  to  this  plaintiflf,  not  having  such  privilege,  then,  even  on 
the  ground  on  which  that  decision  stood,  and  on  the  principle  on 
which  the  whole  argument  proceeded,  they  would  not  have  been 
entitled  to  be  discharged.  In  principle,  therefore,  the  case  does 
not  apply ;  but  the  very  distinction,  which  makes  it  difler  in  point 
of  feet,  leads,  irresistibly,  to  the  inference,  that,  if  they  who  have 
privile^  of  parliament  are  entitled,  merely  because  they  have 
such  privilege,  to  be  discharged ;  those  who  have  no  such  privi- 
lege, have  no  such  right  whatever,  llierefore  it  appears  to  me 
an  authority  the  other  way. 

What  is  the  next  case  ?  That  of  a  secretary  of  state.  It  is  agreed 
that  he  has  power  to  commit  in  the  case  of  libel ;  that  has,  however, 
been  at  difierent  times  denied ;  and  it  is  a  little  extraordinary,  to 
see  the  ground  on  which  it  has  been  disputed.  It  is  on  this  ground, 
that  a  secretary  of  state  is  not  a  justice  of  the  peace,  it  being  taken, 
throughout  the  argument,  as  far  as  we  can  collect  any  thing  nega- 
tively from  the  case,  that  he  would  have  had  a  power  to  commit, 
if  he  had  been  a  justice  of  the  peace  ;  but  not  being  so,  he  had  no 
such  power ;  thereby  admitting,  that  justices  of  the  peace  have 
such  a  power.  Then  as  to  Wilkes's  case,  which  is  of  a  very  sin- 
gular description,  that  was  a  case  of  privilege  of  parliament. 
When  we  recollect  the  temper  of  the  times,  and  the  political  cha- 
racter of  the  individual  who  was  contesting  the  rights  of  the  peo- 
ple against  every  constituted  right  of  the  kingdom,  can  we  suppose 
that  he  would  have  placed  his  resistance  to  the  power  which  had 
comjmitted  him,  on  the  basis  of  privilege  of  parliament  ? — That  he 
would  not  have  stood  on  the  broad  ground  of  a  subject's  right, 
insisting  that  magistrates  had  not  power  to  commit  in  a  case  of 
libel, — that  oflTence  not  being  a  breach  of  the  peace,  but  only  having 
a  tendency  to  a  breach  of  the  peace, — if  he  bad  conceived  that  his 
right,  as  a  British  subject,  had  been  invaded  by  the  attempt?  His 
case,  therefore,  becomes  extremely  strong,  in  my  judgment,  to 
show,  that,  not  only  in  his  opinion,  but  in  the  opinion  of  the  able 
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^  persons  by  whom  he  was  advised,  it  was  impossible  to  rest  his 
cause  on  the  ground  that  he  was  a  subject  of  the  countiy,  and  that 
ma^strates  had  not  a  power  to  commit  in  a  case  of  libel.  So  much 
with  respect  to  those  cases,  which,  it  seems  to  me,  are  not  similar 
to  the  present,  but  are  pregnant  with  inferences  in  fayour  of  the 
power  now  claimed. 

I  come  next  to  that  which  has  a  more  immediate  reference  and 
a  closer  application  to  the  subject.  It  is  said,  that  in  the  statute 
law,  in  the  commission  of  the  peace,  in  the  fitness  and  reason  of 
the  thin^, — ^that,  in  the  first  and  fundamental  principles  of  the 
constitution,  and  that,  in  decided  cases  in  courts  of  justice,  there 
is  no  trace  to  be  found  of  any  authority  or  warrant  for  the  exercise 
of  such  a  power. 

First,  then,  with  respect  to  the  fitness  of  the  thing.  It  is  a  most 
extraordinary  proposition  to  state,  that  a  magistrate  shall  be  inyest- 
ed  with  a  power  to  bind  over  any  person  to  appear  to  answer  to 
an  indictment  found  for  a  common  assault,  for  holding  up  a  stick 
in  a  threatening  posture,  or  giving  a  blow  to  an  indiyidual,  because 
it  is  an  actual  breach  of  the  peace ;  but  that  where  an  offence  of 
an  infinitely  worse  description  has  been  committed,  where  a  libel, 
stirring  up  all  the  people  of  the  country  to  riot  and  bloodshed,  has 
been  published,  he  is  invested  with  no  such  power.  There  is  not 
much  of  reason  or  fitness  in  such  a  distinction ;  but  I  admit,  if  the 
law  be  settled  in  disfavour  of  such  a  power,  this  would  only  go  to 
show  the  necessity  for  giving  such  a  power  in  future. 

What  is  the  law,  then,  upon  the  subject?  First,  to  refer  to  the 
statutes — ^the  earliest  statute  to  be  found,  is  one  of  the  statutes 
which  has  been  referred  to,  the  1st  Edw.  3,  the  language  of  which 
is,  that  justices  "  shall  be  assigned  to  keep  the  peace ;"  and  so  is 
the  language  of  every  subsequent  statute.  The  language  of  their 
commission  ^ves  them  jurisdiction  over  trespass,  and  a  trespass, 
in  strictness,  is  a  breach  of  the  peace :  but  the  statute  operates  in 
the  creation  of  magistrates  for  the  due  maintenance  of  the  peace ; 
and  we  find,  not  only  in  the  reason  of  the  thing,  but  in  all  the 
books,  beginning  with  the  earliest  authorities,  that  a  libel  is  an  of- 
fence against  the  peace,  because  it  has  a  tendency  to  a  breach  of 
the  peace ;  and,  therefore,  upon  the  reason  of  this  position,  and 
the  reasonable  exposition  of  the  general  words  of  the  statutes,  I 
should  say,  that  an  act,  which  is  for  the  preservation  of  the  peace, 
(and  binding  a  libeller  over  is  such  an  act,  because  a  libel  has  a 
tendency  to  a  breach  of  the  peace)  fells  within  the  powers  confer- 
red upon  justices. 

We  are  told  that  we  must  look  to  the  authorities,  and  find  what 
we  can  in  the  books  upon  the  subject.  Now  if  the  authority  of 
lord  Hale,  and  that  of  Mr.  Serjeant  Hawkins^  are  to  be  treated 
lightly,  we  may  be  without  any  authority  whatever.  With  re- 
spect to  lord  Hale,  it  is  needless  to  remind  those  whom  I  am  now 
addressing,  of  the  general  character  for  learning  and  legal  know- 
ledge of  that  person,  of  whom  it  was  said,  that  what  was  not  known 
by  nim,  was  not  known  by  another  person  who  preceded  or  fill- 
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lowed  him ;  and,  that  what  he  knew,  he  knew  better  than  any 
other  person  who  preceded  or  followed  him.  With  respect  to  Mr. 
Serjeant  HawkinSy  we  know  his  authority.  These  are  books  whicl> 
are  in  the  hand  and  head  of  every  lawyer,  and  constantly  referred 
to  on  every  occasion  of  this  sort.  I  must  therefore,  look  to  these 
books ;  and  I  shall  proceed  to  examine  the  exposition  given  by 
text  writers  of  the  words  of  those  statutes,  and  die  commission  of 
the  peace. 

Let  us  examine  what  is  said  on  this  subject  by  Mr.  Serjeant 
HawlanSy  Bk.  2,  c.  8,  s.  38,  ^^  As  to  the  8th  point,  viz.  what  au- 
thority justices  of  the  peace  have  in  relation  to  inferior  offences,  it 
would  be  endless  to  enumerate  all  the  offences  within  their  jurisdic- 
tion, concerning  which  there  have  been  such  great  numbers  of  sta- 
tutes ;  and  therefore,  I  shall  content  myself  in  this  place  with  ob- 
serving, that  by  the  above  mentioned  statutes  of  the  34  Edw.  3,  c. 
1,  and  also  by  the  express  words  of  their  commis^on," — here,  then, 
we  have  under  our  consideration  the  express  words  of  the  statute, 
and  of  the  commission  : — "  They  are  empowered  to  hear  and  deter- 
mine all  trespasses,  which  is  a  word  of  very  general  extent,  and  in 
a  large  sense  not  only  comprehends  all  inferior  offences,  which  are 
properly  and  directly  against  the  peace,  as  assaults  and  batteries, 
and  such  like,  but  also  all  others  which  are  so  only  by  construction." 
Distinguishing,  therefore,  between  that  which  is  an  actual  breach 
of  the  peace,  and  that  which  is  by  constniction  a  breach  of  the 
peace  ;  and  going  directly,  as  I  shall  presently  show,  to  the  case 
of  Ubel,  which  is  to  be  taken,  not  as  an  actual  breach  of  the  peace, 
but  a  constructive  breach  of  the  peace,  as  having  a  tendency  to 
break  the  peace.  '^  Yet  it  hath  been  of  late  settled,  that  justices 
of  peace  have  no  jurisdiction  over  forgery  or  perjury  at  the  com- 
mon law  ;  the  principle  reason  of  which  resolution,  as  I  apprehend, 
was,  that,  inasmuch  as  the  chief  end  of  the  institution  of  the  oi&ce 
of  these  justices  was  for  the  preservation  of  the  peace  against  per- 
sonal wrongs  and  open  violence  ;  and  the  word  "  trespass,"  in  its 
most  proper  and  natural  sense,  is  taken  for  such  kind  of  injuries, 
it  shall  be  understood  in  that  sense  only  in  the  said  statute  and 
commission,  or,  at  the  most,  to  extend  to  such  other  offences  only 
as  have  a  direct  and  immediate  tendency  to  cause  such  breaches 
of  the  peace,  as  libels,  and  such  like."  The  word  "  trespass," 
then,  according  to  Mr.  Serjeant  Hawkins j  and  the  authorities  which 
are  referred  to  in  the  margin  of  his  book,  does  not  imply,  (so  as 
to  be  narrowed  and  confined  to  them,)  cases  which  are  actual 
breaches  of  the  peace  :  but  trespass,  in  its  largest  signification,  ex- 
tends to  all  cases  which  are  against  the  peace  ;  and  it  is  admitted 
at  the  bar,  that,  whether  a  libel  be  an  actual  breach  of  the  peace 
or  not,  it  is  an  offence  against  the  peace.  In  the  words,  therefore, 
of  the  statutes  and  the  commission  itself,  the  word  '^  trespass"  has 
this  large  signification  belonging  to  it,  so  as  to  involve  most  un- 
doubtedly the  case  of  libel.  Now,  what  is  a  magistrate  to  do  in 
a  case  of  this  description  ?  The  plaintiff  was  brought  by  a  war- 
rant before  the  magistrate,  the  charge  was  established  upon  oath, 
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and  information  regularly  given ;  and,  therefore,  upon  that,  the 
offence  charged  being,  as  I  have  stated,  within  the  jurisdiction  of 
the  magistrate,  he  was  bound,  in  the  first  instance,  upon  the  foot- 
ing of  such  information,  to  grant  a  warrant.  Now,  let  us  see  what 
is  the  effect  and  operation  of  the  warrant  in  cases  similar  to  the 
present.  "  Arrest  by  the  command  of  justices  of  peace,  as  such,  are 
either  by  parol  or  by  warrant.  And  first,  as  to  such  arrests  by  parol, 
it  seems,  that  any  such  justice  may  lawfully,  by  word  of  mouth, 
authorise  any  one  to  arrest  another,  who  shall  be  guilty  of  any 
actual  breach  of  the  peace  in  his  presence,  or  shall  be  engaged  in 
a  riot  in  his  absence.  As  to  such  arrests  by  the  warrant  of  a  jus- 
tice of  peace,  I  shall  endeavour  to  show  in  what  cases  a  warrant 
for  such  an  arrest  may  lawfully  be  made  by  such  a  justice,  in  what 
form  it  ought  to  be  made,  and  how  it  is  to  be  executed.  As  to 
the  first  point,  I  shall  consider  for  what  offences  such  a  warrant 
may  be  granted,  and  upon  what  evidence.  And  first,  as  to  the 
offences  for  which  such  a  warrant  may  be  granted,  there  seems  to 
me  no  doubt  but  that  it  may  be  lawfully  granted  by  any  justice  of 
peace  for  treason,  felony,  or  priBmunire^  or  any  other  offence 
against  the  peace.  Hawk.  P.  G.  Bk.  2,  c.  13,  s.  14, 15.  This  alone 
seems  to  me  decisive  of  the  present  question.  If  this  be  law,  ' 
the  magistrate  having  jurisdiction  over  a  libel  as  an  offence 
against  the  peace,  and  being  bound  to  grant  his  warrant  to 
apprehend  the  person  charged  with  such  an  offence,  the  war- 
rant was  in  the  first  instance  legally  granted.  What,  then, 
was  the  magistrate  to  do  ?  Was  he  to  grant  a  warrant  merely 
to  bring  the  offender  before  him  in  order  to  discharge  him  when 
he  arrived  ?  And  what  can  a  magistrate  do  but  discharge  the 
offender  when  he  is  so  brought  before  him,  unless  he  commit 
him,  upon  default  of  his  finding  sureties,  in  order  that  he  might 
appear  to  an  indictment?  When  it  is  admitted  throughout  the 
argument,  as  it  must  be,  that  a  libel*  is  an  offence  against  the 
peace,  and  that  the  magistrate  was  bound  to  issue  his  warrant  on 
information  on  oath,  it  appears  to  me,  that  when  the  party  was 
brought  before  him,  the  magistrate  was  bound  to  commit  him, 
unless  he  found  proper  sureties :  otherwise  the  warrant  would  be 
to  be  granted  merely  to  discharge  the  party.  It  seems  to  me, 
therefore,  in  this  view  of  the  case,  that  there  could  be  no  doubt  of 
the  legality  of  the  warrant  or  the  power  of  the  magistrate.  But 
it  is  said.  Hawk.  P.  G.  Bk.  2,  c.  13,  s.  16,  "  That  anciently  no 
one  justice  of  peace  could  legally  make  out  a  warrant  for  an 
offence  against  a  penal  statute,  or  other  misdemeanor  cognisa- 
ble only  by  a  session  of  two  or  more  justices  ;  for  that  one  sin- 
gle justice  of  peace  has  no  jurisdiction  of  such  offence,  and,  re- 
gularly, those  only  who  have  jurisdiction  over  a  cause  can 
award  process  concerning  it.  Yet  the  long,  constant,  universal, 
and  uncontrolled  practice  of  justices  of  peace,  seems  to  have  alter- 
ed the  law  in  this  particular,  and  to  have  given  them  an  authority 
in  relation  to  such  arrests  not  now  to  be  disputed."  And  then, 
in  a  subsequent  part  of  the  same  chapter  (s.  18,)  the  writer 
adds,  "  As  to  the  evidence  on  which  such  a  warrant  is  to  be  grant 
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ed,  it  seems  probable,  that  the  practice  of  justices  of  peace,  in  re- 
lation to  this  matter  also,  is  now  become  a  law,  and  that  any  jus- 
tice of  peace  may  justify  the  granting  of  a  warrant  for  the  arrest 
of  any  person,  on  strong  grounds  of  suspicion,  for  a  felony  or 
other  misdemeanor,  before  any  indictment  has  been  found  against 
him."  It  is  quite  clear,  then,  according  to  the  authorihr  of  Mr. 
Serjeant  HawkinSy  that  whether  an  indictment  be  found  against 
the  party  or  not,  if  the  offence  charged  be  an  offence  against  the 
peace  (over  which  the  magistrate  has  jurisdiction,)  he  has  power 
to  grant  a  warrant  against  the  party  offending,  and  to  commit  him 
for  trial.  This  seems  a  direct  authority,  unless  we  are  to  reject 
the  authority  of  the  writer. 

But,  following  the  same  course,  the  next  authority  to  which  I 
shall  refer  is  my  lord  Hale,  and  the  passage  in  question  is  this, 
"  Justices  of  peace  may  also  issue  their  warrants,  within  the  pre- 
cincts of  their  commission,  for  apprehending  persons  charged  of 
crimes  within  the  cognisance  of  the  sessions  of  the  peace,  and  bind 
them  oyer  to  appear  at  the  sessions,  and  this  though  the  offender 
be  not  yet  indicted,  1  Hale,  P.  C.  579.  Here,  then,  is  the  authority 
of  Sir  Matthew  Hale,  directly  in  point  to  the  present  purpose.  Now, 
let  us  see  how  my  brother  Vatighan  endeavours  to  get  nd  of  it.  It 
is  said  that  the  writer  is  treating  of  felonies ;  so  undoubtedly  he  is, 
but  he  is  treating  of  felonies  in  legal  language ;  and,  in  the  course 
of  that  treatise  of  felonies,  he  is  speaking  incidentally  also  of  gene- 
ral jurisdiction,  and  the  jurisdiction  of  justices  of  the  peace  ;  and 
therefore,  in  describing  the  jurisdiction  of  justices  of  the  peace,  he 
says,  that  the^  have  a  right  to  issue  their  warrants  within  the  pre- 
cincts of  their  commission,  for  apprehending  persons  charged  of 
crimes  within  the  cognisance  of  the  sessions  of  the  peace.  It  is 
not  to  be  disputed,  that  every  libel  is  within  the  cognisance  of  a 
justice  of  peace.  A  justice  of  peace,  then,  has  cognisance  at  the 
sessions  of  the  peace  over  a  case  of  this  sort ;  and,  according  to 
Sir  Matthew  Hale,  he  has  such  cognisance,  not  merely  in  sessions, 
but  also  before  indictment  found. 

But,  it  is  said,  the  word  to  be  found  in  this  passage  is  the  word 
crimes.  Now,  in  point  of  law,  there  is  no  distinction  between 
crimes  and  misdemeanors ;  there  may  be  in  popular  signification, 
and  there  undoubtedly  is ;  but  it  is  only  necessary  to  look  into  the 
very  first  pages  of  the  4th  volume  of  Blackstone,  where  the  very 
doctrine  which  I  now  state  will  be  found.  His  words  are,  "  A 
crime,  or  misdemeanor,  is  an  act  committed,  or  omitted,  in  viola- 
tion of  a  public  law,  either  forbidding  or  commanding  it.  This 
general  definition  comprehends  both  crimes  and  misdemeanors, 
which,  properly  speaking,  are  mere  synonymous  terms :  though,  in 
common  usage,  the  word  '*  cripies"  is  made  to  denote  such  onences 
as  are  of  a  deeper  and  more  atrocious  dye ;  while  smaller  faults, 
and  omissions  of  less  consequence,  are  comprised  under  the  general 
names  of  misdemeanors  only.  4  Bl.  Com.  5."  When  I  find  Sir 
Matthew  Hale  describing  the  jurisdiction  of  justices  of  the  peace, 
not  merely  in  discussing  any  particular  offence,  but  meaning  to 

VOL.  v.  102  3t2 


810  Butt  t;.  Conant.  H.  T.  1820.  [575 

describe  as  largely  as  possible  that  jurisdiction,  I  take  him  to  use 
the  most  extensive  word  crimes^  that  word  being  synonymous  with 
misdemeanors.  But  not  only  in  this  passage,  but  in  every  other 
on  the  subject,  his  opinion  was,  that  justices  of  the  peace  have  the 
power  to  commit  before  indictment  found,  in  all  cases  within  the 
cognisance  of  the  sessions. 

but  the  authority  of  lord  Coke  has  been  mentioned,  who  is, 
upon  cases  of  this  sort,  I  will  not  say  to  be  altogether  disregarded, 
but  certainly  to  be  dissented  from :  it  is  so  said  most  expressly  by 
Sir  Matthew  Hale,  1  Hale,  P.  C.  579,  upon  the  very  occasion. 
"  And  therefore,"  he  adds,  "  the  opinion  of  my  lord  Coke,  4  Inst 
177,  is  too  straitlaced  in  this  case,  and  if  it  should  be  received, 
would  obstruct  the  peace  and  good  order  of  the  kingdom."  But 
my  brother  Vaughan  has  observed,  that  the  words  of  lord  Hale 
are,  '^  And  the  book  of  14  H.  8,  p.  16,  upon  which  he  grounded 
his  opinion,  was  no  solemn  resolution,  but  a  sudden  and  exfra^judi' 
eial  opinion  ;  and  the  defendant  had  liberty  to  amend  his  plea,  as  to 
tiie  circumstance  of  time,  to  the  end  it  might  be  judicially  settled  by 
demurrer,  which  was  never  done."  Now,  let  it  be  attended  to,  that 
whether  lord  Hale  was  right  or  wrong  in  this  statement  (but  I 
take  him  to  be  clearly  right,)  it  would  make  no  difierence  what- 
ever, because  it  would  go  to  that  point  merely ;  for  it  is  agreed, 
that  on  an  actual  breach  of  the  peace,  every  justice  of  peace 
has  not  only  the  power  to  commit,  but  is  bound  to  commit  a  party, 
in  order  that  he  may  appear  to  an  indictment,  when  found :  and 
yet  the  doctrine  of  lord  Coke  goes  to  this,  that  no  man  ought  to 
be  committed  for  felony  or  misdemeanor  before  indictment  found. 
The  whole  of  the  doctrine,  therefore,  of  lord  Coke  is  inconsistent 
with  the  power  of  magistrates  to  commit  in  some  cases,  lord 
Coke  being  of  opinion  that  they  cannot  commit  in  any  case  before 
indictment  found.  It  appears,  therefore,  to  me,  upon  the  authority 
of  lord  Hale,  and  from  the  passages  which  I  have  read  from 
Mr.  Serjeant  HatokinSj  that  there  can  be  no  doubt  that  the  ofience 
is  within  the  jurisdiction  of  justices  of  the  peace:  the  offence  be- 
ing within  their  jurisdiction,  they  are  empowered  and  bound  to 
brmp;  parties  charged  with  it  before  them ;  and  it  follows  of  ne- 
cessity, that  in  default  of  sureties,  they  are  bound  to  commit. 

Now,  let  us  see  what  will  be  found  in  Mr.  Justice  Blackstone. 
In  the  4th  book  of  Commentaries  there  is  a  chapter  (ch.  11,)  of  which 
the  title  is  distinctly  this,  "  Of  offences  against  the  public  peace ;" 
and  after  specifying  some,  he  goes  on  to  state,  s.  12,  p.  150,  "Be- 
sides actual  breaches  of  the  peace,  any  thing  that  tends  to  provoke 
or  excite  others  to  break  it,  is  an  offence  of  the  same  denomination ;" 
and  then  (s.  13,  p.  150,)  he  puts  the  case  of  libels,  of  which  he  says, 
**  the  direct  tendency  is  the  breach  of  the  public  peace,  by  stirring 
up  the  objects  of  them  to  revenge,  and  perhaps  to  bloodshed." 
There  are  a  great  number  of  cases,  into  which  I  will  not  enter, 
where  it  is  laid  down  in  the  arguments  at  the  bar,  and  in  the  de- 
cisions of  Judges,  that  a  libel  is  an  offence  against  the  peace. 

It  seems,  therefore,  to  me,  that,  if  this  were  an  usage  against  all 
reason  and  principle,  and  inconsistent  with  the  essential  and  fim- 
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damental  rights  of  the  subject,  it  need  only  be  brought  forward  in 
a  court  of  justice,  to  receive  the  reprobation  which  it  would  de- 
serve ;  but  when  I  refer  to  all  the  arguments,  the  fitness  of  the 
thing,  the  words  of  the  commission  of  the  peace,  and  the  words  of 
the  statutes,  aided  by  the  luminous  exposition  of  the  most  learned 
writers  on  the  subject,  followed  by  the  universal  practice  of  courts 
of  justice  for  120  years,  without  a  sin^e  decision  denying  its  ex- 
istence, without  a  single  dictum^  save  mat  which  was  extra-judicial 
and  applied  to  a  different  subject, — can  one  hesitate  a  moment  in 
saying,  that,  if  in  any  case,  by  principle,  by  decision,  or  by  prac- 
tice, the  law  can  be  settled  as  clearly  founcied  and  established,  it 
is  so  in  this  case  ?  It  is  my  opinion,  that  it  is  so  setded  beyond  all 
doubt.  I  rejoice  diat  it  is  so  setded,  both  for  the  credit  of  our 
courts  m  times  past,  and  for  the  maintenance  of  peace  and  good 
order  in  time  to  come. 

Park,  J.  This  has  been  stated,  both  from  the  bench  and  at 
the  bar,  to  be  a  case  of  great  importance,  and  therefore,  it  is  pro- 
bably expected,  that  each  Judge  should  give  his  own  opinion. 
Were  it  otherwise,  I  should  have  thought  it  my  duty  to  repose  my- 
self under  the  very  luminous  declaration  of  the  judgment  of  tne 
court,  which  has  been  pronounced  by  the  Lord  Chief  Justice.  In- 
deed I  fear,  (and  I  say  this  most  sincerely  and  unfeignedly)  that  by 
Eutting  my  decision  into  language,  I  shall  weaken  mat  which  has 
een  already  so  ably  delivered.  The  question  has  been  argued 
with  much  ability  at  the  bar  on  both  sides ;  and  I,  for  one,  beg  to 
express  my  very  cordial  thanks  for  the  manner  in  which  it  has 
been  discussed  by  my  two  learned  brothers :  for,  if  any  thing  shall 
be  overlooked,  the  fault  will  not  be  attributed  to  them ;  they  have 
furnished  us  with  all  the  materials.  The  question  may  be  of  im- 
portance, but  I  think  there  is  no  diflBculty  in  it,  whether  we  refer 
to  text  writers,  to  ancient  precedents,  to  the  commissions  of  the 
peace,  or  to  uniform  practice  on  the  subject. 

To  begin  with  the  statutes,  which  authorise  commissions  of  the 
peace,  and  the  words  of  which  statutes  those  commissions  adopt. 
My  brother  Vaughan  referred  to  many  of  the  ancient  statutes,  but 
he  has  passed  by  the  statute  of  34  Edw.  3,  c.  1,  which  was  sup- 
posed to  be  the  foundation  of  the  commission,  thoush  it  was  form- 
ed, as  it  now  appears,  in  the  reign  of  queen  Elizabeth.  By  that 
statute,  justices  of  the  peace  '^  shall  have  power  to  restrain  offend- 
ers, rioters,  and  all  other  barrators,  and  to  pursue,  arrest^  take, 
and  chastise  them,  according  to  their  trespass  or  offence ;" — these 
are  most  general  words ; — ^^and  to  cause  them  to  be  imprisoned 
and  duly  punished,  according  to  the  law  and  customs  of  the  realm, 
and  according  to  that  which  to  them  shall  seem  best  to  do,  b^  thdr 
discretions  and  good  advisement."  And  in  another  place  in  the 
same  statute,  it  is  said,  diat  justices  are  to  ^^  take  and  arrest  all 
those  that  they  may  find,  by  indictment  or  by  suspicumj*^ — which 
last  expression  must  allude  to  time  anterior  to  indictment, — ^^  and 
to  put  them  in  prison^  and  to  take  of  all  them  that  be  not  of  good 
fame,  where  they  shall  be  found  sufficient  surety  and  mainprize 
towards  the  king  and  his  people.     It  appears  to  me,  that  this  sta- 
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tute,  requires  justices  of  peace  to  take  and  arrest  offenders ;  and 
if  they  take  and  arrest  them,  and  such  ofTenders  do  not  give  bai], 
are  they  to  set  them  at  large,  to  repeat  their  offences  ? 

That  these  \vords  of  the  statute  were  thought  sufficient  for  the 
purpose  of  comprehending  libels  and  of  enabling  the  justices  to 
act  by  taking  bail,  seems  to  be  auite  evident  from  what  is  to  be 
found  in  our  best  writers  upon  this  subject  First  of  all,  is  a  libel 
a  breach  of  the  peace,  has  it  a  tendency  to  a  breach  of  the  peace, 
and  is  it  indictable  at  the  sessions  ?  Hear  Bracton,  Dalton,  and  Ser- 
jeant Hawkins,  on  that  subject ;  for  I  do  not  think  the  passage  men- 
tioned by  my  brother  Bosanquetj  from  the  first  named  author,  un- 
worthy of  attention.  Bracton,  Lib.  3,  c.  36,  says,  "  Jtt  (mtum  injuria 
non  solum  cum  quis  pugno  percussus  Juerity  mUneratus,  verberaiuSy 
veljustibus  casus  ;  verum  cum  ei  conviHum  dictum  Juerit;  velde  eo 
factum  carmen  famosum  et  hujusmodi.*^  This  shows,  that,  even  in 
those  early  days,  a  libel,  or  even  reproachful  words,  were,  if  we  judge 
from  the  association  in  this  passage,  deemed  offences  against  indi- 
viduals. That  I  may  not  occupy  too  much  of  the  time  of  the  court, 
I  think  it  sufficient  to'  refer  to  chapters  123, 124,  and  170,  of  Dalton, 
where  much  valuable  learning,  all  concurring  in  the  present  opi- 
nion of  the  court,  is  to  be  found.  That  the  matter  of  libel  is  cog- 
nisable at  sessions,  is  quite  clear  from  what  is  stated  in  Hawkins, 
Bk.  2,  c.  8,  s.  38,  and  the  whole  section,  which  has  been  referred 
to  by  my  lord,  is  most  material.  If,  then,  this  is  a  matter  cognisable 
before  justices  of  the  peace  in  their  sessions,  the  question  is,  may  a 
person,  before  indictment  against  him,  be  held  to  bail  or  committed? 
What  says  lord  Hale  upon  the  point  ?  "  Justices  of  peace  may  also 
issue  their  warrants  within  the  precincts  of  their  commission,  itor  ap- 
prehending persons  charged  of  crimes  within  the  cognisance  of  the 
sessions  of  the  peace,  and  bind  them  over  to  appear  at  the  sessions, 
and  this  though  the  offender  be  not  indicted.  1  Hale,  P.  C.  579." 
But  this,  it  has  been  said,  refers  only  to  felonies,  because  the  tide 
of  the  chapter  relates  to  felonies  only.  The  reason  why  I  do  not 
think  so  is  this,  that  lord  Hale,  in  the  preceding  paragraph  to  that 
which  I  have  quoted,  says,  ^^  Justices  of  oyer  and  terminer  may  also 
issue  tiieir  warrants  in  the  counties  within  their  commission  for  ap- 
prehending felons  or  other  malefactors,  or  for  surety  of  the  peace 
within  their  limits."  There  he  is  speaking  of  felonies ;  anci  then 
comes  the  paragraph  which- 1  first  read  ;  "  Justices  of  peace  may 
ako  issue  their  warrants,  &c."  showing,  that,  for  any  crimes  which 
are  within  the  cogpsance  of  the  sessions,  they  may  issue  their 
warrant,  though  no  indictment  be  found ;  and  though  he  be  speak- 
ing of  felonies,  he  is  also,  throughout  the  chapter,  speaking  of  the 
general  power  of  different  courts  and  magistrates,  as  the  court  of 
King's  Bench,  justices  of  oyer  and  terminer^  and  justices  of  the 
peace.  But,  on  this  point,  we  have  lord  Coke  set  up  against  lord 
Hale ;  and  it  is  admitted,  that  lord  Coke's  authority  fails  in  this 
respect  upon  the  point  of  felony  altogether  This,  surely,  weakens 
the  general  effect  of  his  argument.  But  he  cannot  be  supported, 
for  the  case  which  he  quotes,  Year-Book,  14,  H.  8, 16,  a.,  does  not 
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maintain  his  position,  being,  as  lord  Hale  states,  a  sudden  and  ex- 
tra-judicial opinion ;  and,  because  the  statutes  which  he  quotes, 
namely,  1  P.  &  M.  c.  13,  and  2  P.  &  M.  c.  10,  directly  contravene 
his  opmion.  For  it  is  most  curious  to  observe,  that  those  statutes 
were  intended  to  restrain  rather  than  to  enlarge  .  the  power  of  the 
justices  in  the  article  of  bailing  in  the  points  to  which  they  relate  ; 
and,  therefore  I  agree  with  lord  Hale,  when  he  says,  1  Hale,  P. 
C.  679,  3d  part,  "  The  opinion  of  my  lord  Coke,  4  Inst.  177,  is 
too  strait-laced  in  this  case ;  and  if  it  should  be  received,  would 
obstruct  the  peace  and  good  order  of  the  kingdom.  The  book 
of  14  H.  8,  c.  16,  upon  which  he  grounded  his  opinion,  was 
no  solemn  resolution,  but  a  sudden  and  extra-judicial  opinion, 
and  the  defendant  had  liberty  to  mend  his  plea  as  to  the  circum- 
stance of  time,  to  the  end  it  might  be  judicially  settled  by  de- 
murrer, which  was  never  done ;  and  the  constant  practice  hath 
obtained,  contrary  to  that  opinion."  Indeed,  I  would  go  further 
than  lord  Hale,  and  say,  not  only  that  lord  Coke  is  too  strait-laced, 
but  that  his  opinion  is  quite  erroneous,  unsupported,  nay,  contra- 
dicted by  the  authorites  which  he  quotes,  an'd  that,  by  attempt- 
ing to  prove  too  much,  he  proves  nothing.  I  think  the  reasoning 
of  lord  Hale  on  the  subject  most  admirable,  and  I  will  take  the 
liberty  of  repeating  it  to  &e  court.  He  says,  2  Hale  P.  C.  679, 
"And  whereas  my  Lord  Coke  saith  also,  that  a  justice  of  peace, 
upon  oath  made  by  A.,  of  a  felony  committed,  and  that  A.  suspects 
B.,  and  shows  his  cause,  cannot  issue  a  warrant  to  bring  B.  before 
him  for  farther  examination,  and  thereupon  commit  or  bind  him 
over  to  the  assizes  or  sessions,  because  it  must  be  the  proper  sus- 
picion of  A.  himself,  and  A.  may  arrest  him  upon  the  force  of  his 
own  suspicion,  but  not  by  the  warrant  of  the  justice  ;  I  think  the 
law  is  not  so,  and  the  constant  practice  in  all  places  hath  obtained 
against  it ;  and  it  would  be  pernicious  to  the  kingdom  if  it  should 
be  as  he  delivers  it ;  for  malefactors  would  escape  unexamined  and 
undiscovered ;  for  a  man  may  have  a  probable  and  strong  pre- 
sumption of  the  guilt  of  a  person  whom  yet  he  cannot  positively 
swear  to  be  guilty." 

What  then  are  the  cases  upon  the  subject  ?  In  the  Queen  v. 
Derby ^  Fort.  140,  the  defendant  had  been  apprehended,  by  war- 
rant of  the  secretary  of  state,  for  a  libel.  The  mam  question  there 
and  also  in  the  case  of  The  Queen  v.  Kendalj  was,  whether  a 
secretary  of  state  could  commit  for  a  libel?  What  was  the 
judgment  of  the  Court  of  King's  Bench  in  the  former  case? 
Lord  Chief  Justice  Pabker  said,  "  The  defendant  cannot  be 
discharged  ;  the  warrant  is  good  and  legal."  Mr.  Justice  Etr£ 
said,  ^'A  secretary  of  state  has  power  to  issue  a  warrant,' 
— (nobody  seems  to  have  doubted,  that  a  justice  of  peace 
might ;) — "  it  was  so  held  in  the  case  of  The  Queen  v.  Kendalj 
and  settled  in  Queen  Elizabeth's  time."  And  again,  "  puWishmg 
a  libel  is  a  crime  well  known  in  our  law."  In  Bex  v.  Erhury^  8  Moo. 
177,  defendant,  as  author  of  a  libel,  was  arrested  by  a  warrant  from 
the  secretary  of  state,  and  bailed  to  appear  in  the  Court  of  King's 
Bench,  in  the  reign  of  Geo.  I.    The  chief  question  turned  upon 
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the  outlawry,  but  nobody  questioned  the  propriety  of  his  being 
obliged  to  give  bail.  In  the  trial  of  the  seven  bishops,  it  is  quite 
clear,  that  the  only  question  was,  whether  the  privilege  of  peerage, 
or  rather  the  privilege  of  the  House  of  Lords,  rendered  it  un- 
necessary, that  the  supposed  offenders  should  be  held  to  bail; 
but  nobody  seems  to  have  doubted,  that  a  libel  was  an  offence 
for  which  baU  might  be  required.  Mr.  Justice  Powell  did  not 
dissent  from  his  brethren  on  that  o<icasion,  but  only  wished  to 
have  time  to  look  into  the  point ;  and  I  think,  because  time  was 
not  given,  (which  was  not  necessary,  the  three  other  Judges  be- 
ing of  opinion,  that  the  bishops  were  not  bailable)  a  denuncia- 
tion of  dishonesty  against  men,  who,  from  no  other  part  of  their 
lives,  nor  from  any  thing  appearing  in  the  particular  case,  de- 
served such  a  stigma,  is  too  harsh  a  sentiment  to  proceed  from 
the  sacred  seat  of  justice.  In  Wilkes's  case,  2  Wils.  151,  it  is 
most  manifest,  that  the  case  proceeded  upon  the  breach  of  privi- 
lege only  ;  for  the  two  first  objections  would  have  applied  to  the 
case  of  any  individual,  as  well  as  to  a  member  of  either  house  of 
parliament,  and  they  were  both  over-ruled  by  the  court :  and 
Lord  Chief  Justice  Pratt  concluded  his  argument  on  the  second 
point  by  saying,  '^  it  is  said  to  be  an  infamous  and  seditious  libel, 
&c.  it  is  such  a  misdemeanor  as  we  should  require  good  bail  for, 
and  such  as  the  party  may  be  able  to  procure."  His  Lordship, 
therefore,  though  much  of  his  reasoning  in  the  observations  which 
he  made  upon  the  point  of  privilege  of  parliament  goes  that  length, 
does  not  seem  to  have  drawn  his  brethren,  (and  we  know  that 
they  were  as  honest  men  as  ever  sat  in  Westminster  Hall)  into 
die  idea,  that  libel  was  not  a  crime  for  which  a  person  could 
not  be  held  to  bail,  unless  he  were  protected  from  it  by  pri- 
vilege of  parliament.  Another  reason  for  so  concluding  is  this ; 
if  it  had  been  the  opinion  of  the  court,  upon  the  general  point, 
that  a  man  could  not  be  arrested,  or  held  to  bail  for  a  libel,  is  it 
to  be  supposed,  constituted  a3  the  court  then  was,  that  the  great 
question,  so  palatable  at  that  time  to  a  part  of  the  nation,  would 
have  been  avoided,  and  the  decision  allowed  to  turti  upon  a  strict 
narrow  ground,  which  was  only  applicable  to  few  persons  ?  In 
Hargrave's  State  Trials,  there  is,  as  it  seems  to  me,  a  better  re- 
port of  Wilkes's  case,  than  that  in  Wilson,  if  the  two  reports  are 
set  up  against  each  other.  My  reason  for  preferring  the  former 
is,  that  wherever  I  find  a  reporter  lending  himself  to  the  politics 
of  the  litigant  party,  and  using  unbecoming  language,  I  receive 
every  thing  which  he  says  with  great  suspicion.  But  if  there 
were  any  doubt  upon  this  point,  what  has  been  the  uniform  prac- 
tice ?  Here  are  no  less  than  thirty-four  instances  in  the  reign  of 
Queen  Anne,  of  such  arrests  ;  thirty-six  in  that  of  George  I. ;  fifty- 
three  in  the  reign  of  George  II. ;  and  strange  to  say,  only  five 
from  the  first  to  the  forty-ninth  year  of  George  III. ;  and  I  own 
I  think  it  probable,  that  the  paucity  of  cases  in  the  reign  of  George 
III.  has  led  to  the  notion,  among  considerable  persons,  that  the 
course  pursued  in  this  case  was  unwarranted  by  law.  At  least, 
it  proves  this,  (whatever  those,  who  do  not  deeply  look  into  the 
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transaction  of  things  may  suppose,)  that  during  the  reign  of  our 
late  excellent  Sovereign,  criminal  justice  never  was  administered 
with  a  more  light  and  lenient  hand ;  and,  that  the  liberty  of  the 
subject  never  was  more  religiously  observed. 

But  my  brother  Vaughan  has  said,  that  these  instances  ought 
not  to  be  too  deeply  appreciated,  because  nobody  questioned  the 
decision.  Unfortunately  for  that  argument,  these  were  not  cases 
of  commitment  by  justices  to  sessions,  but  to  answer  in  the  Court 
of  King's  Bench ;  and  can  it  be  presumed  that  lord  Holt,  lord 
C.  J.  Parkeb,  lord  C.  J.  Pratt,  lord  Raymond,  and  lord  Hard- 
wicKE,  in  whose  presidencies  most  of  these  commitments  are,  with 
the  learned  Judges  who  assisted  them,  were  inattentive  to  the  li* 
berties  of  the  subject  ?  But  the  case  does  not  depend  upon  the  rea- 
soning, because  the  coroner  and  attorney  of  the  Court  of  King's 
Bench  has  reported  to  the  House  of  Lords,  that  many  cases,  be- 
sides those  included  in  the  returns,  were  discussed  upon  habeas 
corpus,  where  the  parties  were  not  admitted  to  bail,  upon  libels  be- 
fore indictment  found ;  so  that  these  cases  had,  of  course,  received 
the  attention  of  the  court.  Besides  which,  the  same  officer  re- 
ports, that  many  persons,  only  charged  with  speaking  sediixovLSvrords, 
against  whom  informations  and  indictments  had  been  afterwards 
prosecuted,  had  been  under  recognizance  to  appear.  I,  therefore, 
agree  with  lord  Hale,  that  justices  of  the  peace  have  a  right  to 
issue  their  warrants  within  the  precincts  of  their  commission,  for 
apprehending  persons  charged  of  crimes  within  their  cognizance, 
at  the  sessions  of  the  peace,  and  to  bind  them  over  to  appear  at 
the  sessions,  and  this  though  the  offender  be  not  yet  indicted.  I 
am  of  opinion,  that  this  action  is  not  maintainable,  and  that  the 
defendant  is  entitled  to  the  judgment  of  the  court. 

BuRROUGH,  J.  I  agree  with  my  learned  brother,  that  it  is  not 
necessary  for  me  to  give  any  judgment,  because  I  think  that,  which 
my  lord  has  delivered,  contains  every  thing  which  I  could  say : 
but  we  are  called  on,  individually,  to  give  our  opinion  on  a  matter 
of  great  magnitude. 

Now  I  find  it  necessary  to  refer  to  the  libels  stated  in  the  spe- 
cial verdict.  The  jury  have  found,  that  the  plaintiff  composed  and 
published,  stuck  u^,  affixed,  and  distributed,  in  divers  public 
streets  and  places  within  the  city  and  liberty  of  Westminster,  two 
libels ;  the  one  charges  the  then  Lord  Chief  Justice  of  the  Court 
of  King's  Bench  with  ha\ing  committed  a  robbery  on  the  plain- 
tiff, by  passing  a  sentence  on  him  to  make  mone^,  and  to  put  the 
king's  iine  into  his  own  pocket,  instead  of  its  going  into  the  pub- 
lic treasury.  The  plaintiff,  in  this  libel,  then  proceeds  in  these 
words,  '^  I  do  hereby  placard  him  as  a  disgrace  to  the  Bench  of 
Judges,  the  society  of  gentlemen,  and  the  nation  at  large."  I 
think  it  is  highly  fitting  that  every  one  should  know  what  the 
charge  was,  upon  which  the  magistrate.  Sir  Nathaniel  Conant,  pro- 
ceeded. 

The  other  libel,  although  aimed  principally  at  lonl  Castlereagh, 
a  privy  counsellor,  also  contains  reflections  upon  the  late  Lord 
Chief  Justice  of  the  King's  Bench ;  and  in  this,  the  plaintiff  says. 
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"I  placard  him,"  (that  is  lord  Castlereagh)  "for  having  stated 
a  gross  falsehood  in  the  House  of  Commons,  in  a  debate  in  the 
House,  to  answer  his  own  purpose ;  in  stating  to  the  House,  that 
I  had  petitioned  government  for  the  mercy  of  the  crown,  upon 
which  the  pillory  sentence  was  taken  off."  He  then  says,  "  My 
petition  was  to  the  Prince  Regent  to  be  liberated,  being  unjustly 
convicted  by  lord  Ellenborough,  to  make  money  of  me."  No- 
thing can  be  more  offensive  or  more  scandalous,  than  the  whole 
subject  of  the  libels  themselves.  My  brother  Vaiughan  has  veiy 
properly  said,  in  his  argument  for  the  plaintiff,  that  the  question 
to  be  decided  is  one  of  constitutional  law,  as  it  efiects  the  liberty 
of  the  subject,  and  the  freedom  of  the  press ;  and,  if  I  conceived 
that  our  decision  would  affect  the  liberty  of  the  subject  in  any 
matter  or  manner  in  which  it  ought  not  to  be  effected,  I  should, 
with  great  reluctance,  concur  in  a  judgment  in  favour  of  the  de- 
fendant ;  or,  if  I  thought  it  would  affect  the  freedom  of  the  press, 
I  should  be  equally  unwilling  to  do  so ;  but  1  am  clearly  of  opin- 
ion, that  oiir  judgment  will  have  no  such  effect :  on  the  contrary, 
I  think  it  will  protect  the  liberty  of  the  subject,  and  the  freedom 
of  the  press. 

Whilst  the  press  is  used  with  that  freedom  of  discussion  and 
reasoning,  which,  in  England,  is  indulged  undisturbed  to  a  great, 
and  indeed  to  every  useful  degree,  it  will  meet  with  the  protec- 
tion of  the  law,  and  the  approbation  of  all  men  who  wish  well  to 
their  country,  and  who  know  the  blessings  of  a  free  constitution. 
But  when  it  is  used  to  charge  the  first  magistrate  in  our  courts 
of  law  with  corruption  in  his  office,  and  a  privy  counsellor  and 
member  of  parliament,  with  abusing  his  character  and  situation 
as  a  member  of  parliament,  by  stating  falsehoods  in  the  House  of 
Commons  to  answer  his  own  purposes,  it  appears  to  me,  that  this 
is  an  abuse  of  that  freedom ;  and,  in  order  to  preserve  the  freedom,  it 
is  necessary  that  the  abuse  should  be  reprobated.  Jhe  people  of 
England  have  a  serious  interest  in  the  characters  dnd  conduct  of 
the  Judges  and  others,  who  are  appointed  to  serve  the  kingdom  in 
high  and  important  offices :  and  the  individual  men  have  a  valu- 
able property  in  their  respective  characters.  I  have  not  lightly 
introduced  these  observations ;  they  are,  in  my  view  of  the  case, 
important,  in  leading  to  the  opinion  which  I  have  formed :  it  is 
material  to  the  case  of  the  defendant,  and  the  justification  which 
he  has  put  on  the  record,  to  have  thus  stated  what  was  the  nature 
of  the  charge,  on  which  the  defendant  took  the  information,  and 
committed  the  plaintiff  for  want  of  bail. 

This  brings  the  case  to  the  point  to  be  decided,  and  that  is, 
whether  the  matter  contained  in  the  information  taken  by  the  de- 
fendant, a  justice  of  the  peace,  was  a  matter  within  his  jurisdic- 
tion ;  and  whether  he  has  proceeded  so  as  to  form  a  justifica- 
tion to  the  plaintiff's  action  of  assault  and  false  imprisonment? 
Now  the  jurisdiction  of  a  justice  of  the  peace,  is  founded  on  the 
commission  of  the  peace,  by  which  some  powers  are  expressly 
given;  it  is  founded   on   otner  powers  incident  to  those  which 
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are  so  ^ven,  and  on  particular  statutes,  superadding  powers  and 
authorities  in  particular  cases. 

Now  it  is  necessary  to  state  the  commission  of  the  peace,  for 
the  sake  of  a  few  observations  which  I  have  to  make  on  it,  with  a 
view  to  the  case  argued  at  White  Friars,  Year  Book  2,  H.  7,  fol.  2, 
3.  By  the  commission  of  the  peace,  the  justices  named  in  it  are 
jointly  and  severally  assi^ed,  '^  to  keep  the  peace,  and  to  keep  and 
cause  to  be  kept,  all  ordinances  and  statutes  for  the  ^ood  of  the 
peace,  and  for  preservation  of  the  same,  and  for  the  ouiet  rule  and 
government  of  our  people,  in  all  and  every  the  articles  thereof;" 
tiien  follow  other  powers,  not  necessary  to  be  noticed.  This  part 
of  the  commission  authorises  all  and  each  of  them  to  act  out  of  court. 
Then  follows  that  clause  in  the  commission,  which  constitutes  the 
sessions.  The  commission  authorises  them  to  inquire  the  truth, 
by  the  oath  of  good  men,  "  of  all  and  all  manner  of  felonies,, 
witchcrafts,  enchantments,  sorceries,  ma^c  art,  trespasses,  fore- 
stallings,  re^tings,  engrossings,  and  extortions  whatsoever,  and. 
of  all  and  sm^ar  other  misdeeds  and  oflences,  of  which  justices 
of  peace  may  inquire ;"  and  also  "  of  all  those  who,  in  the  coun- 
ty aforesaid,  having  either  gone  or  ridden,  or  hereafter  shall  pre- 
sume to  go  or  ride  in  companies,  with  armed  force  against  the 
peace,  to  the  disturbance  of  the  people."  Now  it  is  very  curious 
to  observe  the  question  at  White  Friars,  on  which  all  the  law 
seems  to  have  been  got  together,  to  decide  what  ? — the  question, 
whether  the  law  was  broken  by  an  illegal  assembly  of  people 
armed.  Why  this  clause  in  the  commission,  is  founded  on  an  act 
of  parliament,  which  the  Judges,  who  met  on  that  occasion,  could 
never  have  seen,  because  the  title  of  that  act,  2  Edw.  3,  c.  3,  is, 
"  No  man  shall  come  before  the  justices,  or  go  or  ride  armed." 
The  act  is  as  follows ;  "  Item,  it  is  enacted,  that  no  man,  great  nor 
small,  of  what  condition  soever  he  be,  except  the  king's  Serjeants, 
in  his  presence,  and  his  ministers,  in  executing  of  the  king's 
precepts,  or  of  dieir  office,  and  such  as  be  in  their  company,  as- 
sisting them,  and  also  upon  a  cry  made  for  arms  to  keep  the  peace, 
and  me  same  in  places  where  such  acts  happen,  be  so  hardy  to 
come  before  the  king's  justices,  or  other  of  the  king's  ministers,, 
doing  their  office  with  force  and  arms,  nor  bring  force  in  affiray 
of  the  peace ;  nor  to  go  nor  ride  armed  by  night  nor  by  day,  in 
fairs,  markets,  nor  in  the  presence  of  the  justices  or  other  minis- 
ters, nor  in  no  part  elsewhere,  upon  pain  to  forfeit  their  armour  to 
the  king,  and  their  bodies  to  prison  at  the  king's  pleasure."  If 
those  justices  had  seen  this  act  of  parliament,  which  makes  the 
very  thing  about  which  they  were  Questioning  unlawful,  could 
they  have  entertained  any  doubt  that  tne  peace  in  that  case  was 
broken  ?  It  is  clear,  they  had  not  seen  it.  This  is  the  foundation 
of  that  clause  in  the  commission  of  the  peace  which  I  last  read. 
Then,  it  is  -very  material  to  observe,  that,  in  the  enumeration  in 
the  commission,  treasons  are  not  mentioned  :  there  is  no  authority 
to  inquire  of  treasons,  yet  no  man  can  entertain  a  doubt,  that  jus- 
tices of  the  peace,  out  of  sessions,  may  take  informations  in  cases 
of  treason,  and  cause  the  accused  to  be  apprehended  and  commit- 
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ted  to  the  jail,  to  be  tried  at  the  assizes,  under  the  authority  of 
commissions,  which  expressly  extend  to  treasons.  Justices,  then, 
have  no  authority,  under  that  clause  which  enables  them  to  hold  l 
court,  to  try  treasons ;  but  their  authority  must  exist  on  a  prior 
part  of  the  commission,  which  directs  them  to  keep  the  peace.  If 
this  be  so,  we  are  not  to  look  for  what  justices  can  do  at  sessions, 
as  comprehending  the  whole  of  their  authority.  We  have,  how- 
ever, in  the  case  of  libel,  the  strongest  authority  for  saying  it  is 
indictable  at  the  sessions.  Treason,  however,  cannot  be  prosecuted 
at  the  sessions  ;  yet,  if  the  magistrates  have  power  to  proceed  on 
it,  for  the  purpose  of  commitment,  it  must  be  under  the  first  part 
of  their  commission,  by  which  they  are  assigned  jointly  and  sepa- 
rately to  keep  the  peace,  "  and  to  cause  to  be  kept  all  ordinances 
and  statutes  made  for  the  good  of  the  peace,  and  for  conservation 
of  the  same,  and  for  the  quiet  rule  and  government  of  our  people." 

Now  it  is  said,  in  the  case  of  The  King  v.  Kendal  and  Roe^  Salk. 
347,  that  secretaries  of  state  may  commit  as  conservators  of  the 
peace  did  at  the  common  law  ;  and,  that  it  was  incident  to  the 
office  as  it  is  to  the  offices  of  justices  of  the  peace,  who  are  not 
authorised  by  any  express  words  in  their  commission  to  that  pur- 
pose, but  do  it  ratiane  officu.  In  the  next  place,  it  is  admitted,  and 
indeed  no  one  can  deny  it,  that  justices  of  the  peace  may  commit 
for  want  of  bail,  for  an  actual  breach  of  the  peace  ;  but,  it  is  con- 
tended, they  cannot  do  so  in  the  case  of  a  libel,  which  is  indicta- 
ble, and  before  the  justices  too,  at  their  sessions;  and,  it  is  said, 
they  cannot,  because  libel  is  not  attended  with  an  actual  breach  of 
the  peace.  Now  there  might  be  some  colour  for  this,  if,  upon  in- 
quiry, it  were  found  that  they  could  not  do  so  in  any  case  where 
there  was  not  an  actual  breach  of  the  peace :  but  it  is  clearly 
otherwise,  for  they  can  do  so,  and  always  have  done  so,  in  other 
cases  in  which  there  is  no  actual  breach  of  the  peace,  but  a  direct 
and  manifest  tendency  to  a  breach  of  the  peace.  What  answer  can 
be  given  to  the  case  of  an  intended  duel,  of  which  the  magistrate 
has  personal  knowledge,  or  has  an  information  on  oath  ?  May  he 
not  arrest  the  parties,  and  for  want  of  bail  commit  the  challenger 
to  jail,  to  be  tried  at  the  sessions  for  the  challenge  ?  And  may  he 
not,  if  bail  be  given,  require  the  challenger  to  give  also  sureties 
of  the  peace  in  the  mean-time  ?  This  practice  is  mveterate,  and  is 
founded  in  necessity,  and  yet  here  is  no  breach  of  the  peace.  I  am 
of  opinion,  that  the  defendant  was  justified  in  taking  the  informa- 
tion and  committing  the  plaintiff,  in  the  case  disclosed  in  the  pre- 
sent record.  His  duty  and  authority,  by  the  commission,  are  to 
keep  the  peace,  and  to  cause  all  ordinances  and  statutes  for  the 
good  of  the  peace,  and  for  preservation  of  the  peace,  to  be  kept ; 
and  no  more  effectual  step  can  be  taken  for  this  purpose,  than  to 
take  information  against  one  who  has  done  an  act  which  has  a  di- 
rect and  manifest  tendency  to  provoke  a  breach  of  the  peace,  and 
commit  him  to  prison  if  he  cannot  find  bail. 

In  Sir  Baptist  Hick's  case,  Hob.  215,  a  libel  is  said  to  be  indict- 
able for  this  reason, "  the  king  and  commonwealth  are  interested  in 
it,  because  it  is  a  provocation  to  a  challenge  and  breach  of  the  peace." 
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A  challenge  is  not  in  itself  a  breach  of  the  peace ;  but,  to  give 
a  challenge  is  indictable,  as  I  have  before  suggested,  and  a  ground 
for  a  magistrate's  interference  before  indictment  found.  But,  sup- 
pose ii  cannot  be  clearly  ascertained  that  a  challenge  has  been 
given,  but,  that  there  is  a  reasonable  ground  to  suppose,  that  a 
duel  is  intended:  it  cannot  be  controverted  that  a  magistrate 
might  act  and  secure  the  parties,  and  he  would  be  highly  to  blame 
if  he  did  not  do  so :  yet  there  is  no  breach  of  the  peace  but  in  con- 
templation. As  to  the  tendency,  even  of  slanderous  words,  to 
provoke  a  breach  of  the  peace,  there  is  a  well  known  fact  in  the  his- 
tory of  the  criminal  law  of  this  kingdom ;  the  outrage  on  Sir  John 
Coventry  (which  was  the  occasion  of  passing  the  statute  of  the  22  and 
23  Car.  2,  c.  1,  called  after  his  name,  the  Coventry  act)  was  occa- 
^oned  by  mere  words  spoken  in  parliament.  How  much  stronger, 
then,  is  the  case  on  this  record  ?  A  noble  lord,  filling  the  high 
office  of  Chief  Justice  of  the  King's  Bench,  is  charged  with  cor- 
ruption in  his  office,  and  placarded  as  a  disgrace  to  the  Bench  of 
Judges,  as  a  disgrace  to  the  society  of  gentlemen,  and  a  disgrace 
to  the  nation  at  lai^e ;  and  another  noble  person  in  high  office, 
and  a  member  of  parliament,  is  charged  with  uttering  falsehoods 
in  parliament,  to  answer  his  own  purposes.  Independently  of  the 
offence  to  the  public  at  large,  had  not  these  libels  a  direct  and  im- 
mediate tendency  to  provoke  a  breach  of  the  peace,  and  must 
they  not  be  taken  to  be  intended  to  irritate  and  provoke  the  indi- 
viduals libelled  ?  Nay,  does  the  evil  stop  here  ?  Must  they  not 
have  had  the  same  efiect  on  the  relatives  and  dependants  of  those 
noblemen  ?  Now  all  our  law  books,  from  the  case  De  Libellis 
famosis  to  the  time  of  Sir  William  Blackstone,  speak  uniformly  of 
this  tendency  of  libels.  It  is  hardly  necessary  to  repeat  the  au- 
thorities, particularly  as  they  have  been  mentioned  at  the  bar; 
but  Blackstone,  after  speaking  of  challenges,  in  page  150,  Bk.  4,  c. 
11,  s.  13,  says,  "  Of  a  nature  very  similar  to  challenges  are  libels, 
libellifamosij  which  taken  in  their  largest  and  most  extensive  sense, 
signify  any  writings,  pictures,  or  the  like,  of  an  immoral  or  illegal, 
tendency ;  but,  in  the  sense  under  which  we  are  now  to  consider 
them,  are  malicious  defamations  of  an^  person,  and  especialljr  a 
magistrate,  made  public  by  either  printing,  writing,  signs,  or  pic- 
tures, in  order  to  provoke  him  to  wrath,  or  expose  him  to  public 
hatred,  contempt,  and  ridicule.  The  direct  tendency  of  these 
libels  is  the  breach  of  the  public  peace,  by  stirring  up  the  objects  of 
them  to  revenge,  and  perhaps  to  bloodshed."  it  is  not  necessary 
to  maintain  that  a  libel  is  a  breach  of  the  peace,  nor  to  rely  on  the 
conclusion  of  an  indictment  for  a  libel,  which  has  ever  been  al- 
leged to  be  against  the  peace.  It  is,  however,  certain,  that  in  the 
case  of  the  Seven  Bishops,  three  Judges  held  it  a  breach  of  the 
peace,  and  the  other  Judge  did  not  give  any  opinion  on  that  sub-  ' 
ject,  althou^  it  is  said  ir^  The  King  v.  Wilkes^  2  Wils.  160,  that  he 
was  of  a  different  opinion :  in  that  book  it  appears  that  a  most  se- 
vere and  unfounded  reflection  was  made  on  the  Chief  Justice  and  the 
two  Judges  who  concurred  ;  and  the  reporter  might  well  have  omit- 
ted a  passage,  which,  if  it  was  warranted  by  the  fact  (and  this  seems 
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very  doubtful,)  was  a  libel  on  those  Judges,  whose  character  I 
have  never  heard  impeached.  I  do  not  believe  it  was  said.  What 
authority  has  any  body  for  saying,  that  the  fourth  Judge  was  the 
only  honest  man  of  the  four,  because  he  differed  from  the  rest? 
In  point  of  fact  he  did  not  differ  from  them ;  and  I  do  not  see  any 
thine  which  reflects  on  their  characters. 

ML  our  law  books,  then,  uniformly  speak  of  the  direct  and  im- 
mediate tendency  of  libels  to  cause  breaches  of  the  peace.  I  am, 
therefore,  of  opinion,  that,  in  principle,  the  justification  of  the  de- 
fendant is  well  made  out,  and  that  the  judgment  must  be  for  him ; 
because  it  has  appeared  to  me,  that  he  was  well  authorised  in  what 
he  did  by  the  commission  of  the  peace,  and  by  the  nature  of  the 
crime  itself.  It  is  very  strange,  and  hardly  credible,  that  when 
that  case  of  The  Kng  v.  WU&s  was  before  the  Court  of  Common 
Pleas,  the  Judges  never  thought  of  examining  the  Crown  Office, 
to  know  the  course  of  proceedings  there.  It  is  quite  impossible 
that  they  could  have  ever  known,  that  from  the  3d  year  of  Queen 
Anne  down  to  the  present  time,  there-  had  been  a  course  of  pre- 
cedents to  establish  ihe  point.  If  they  had  known  that,  certainly 
some  of  the  doctrines,  supposed  to  have  been  laid  down  in  that 
case,  would  not  have  appeared  in  it.  But,  it  is  observed,  that  the 
practice  appears  to  have  stopped  about  the  3d  year  of  the  late  king ; 
that  is  very  easily  accounted  for,  and  I  do  not  think  it  affords  any 
objection  to  the  precedents  in  the  Crown  Office  before  and  since. 
In  the  course  of  the  late  reign,  the  course  has  been  to  file  infor- 
mations by  the  Attorney-General,  where  the  libels  were  against 
the  government,  and  individuals  applied  to  the  court  for  leave  to 
file  informations ;  it  is  well  known  that  it  was  the  subject  of  cla- 
mor, that  the  Attomey-Greneral  was  pursuing  a  course  not  war- 
ranted by  the  course  of  the  law  of  the  country,  and  that  is  the 
reason  why  the  course  has  not  been  pursued.  Now,  when  the 
practice  comes  back  to  the  constitutional  course,  of  which,  one 
would  suppose,  those  who  are  fond  of  libelKne  would  not  com- 
plain, it  is  said,  "Now  you  are  acting  illegsdly,  you  are  come 
back  to  the  clear  course  of  the  common  law,  and  go  before  the 
grand  jury: — the  former  practice  was  unconstitutional,  and  this 
is  illegal."  I  am  happy  to  find,  on  looking  through  the  case  nar- 
rowly, and  sifting  all  the  authorities,  that  it  is  legal  to  proceed  as 
this  defendant  has  done  ;  I  am  satisfied  it  is  constitutional ;  and, 
so  far  firom  affecting  the  freedom  of  the  press,  or  the  liberty  of  the 
subject,  the  prosecution  of  these  gross  cases,  as  this  has  been  pro- 
secuted, by  information  before  a  magistrate,  will  be  found  to  be  a 
more  humane  course  than  the  other.  I  am  of  opinion,  that  the 
defendant  has  well  justified  his  acts,  and  that  our  judgment  ought 
to  be  for  him. 

Richardson,  J.  After  the  full  discussion  which  this  case  has 
received  at  the  bar,  and  the  able  opinions^  of  my  lord  and  my  bro- 
thers, I  should  well  wish  to  be  spared  expressing  the  grounds 
of  my  opinion.  In  a  matter  of  this  importance,  however,  I  think 
it  necessaiy  (and  I  shall  do  so  as  shordy  as  possible,)  to  enter  into 
the  reasons  which  have  led  to  that  opinion ;  and,  as  it  seems  to 
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me,  the  shortest  way  will  be  to  take  this  course :  first,  to  consider 
the  usage,  and  then  to  consider  whether  that  usage  is  in  any  res- 
pect contrary  to  the  principles  of  law,  the  authority  of  text- writers, 
or  the  authority  of  adjudged  cases. 

Now  with  respect  to  the  usage,  upon  an  investigation  in  the 
King's  Bench  alone  there  have  been  found,  between  the  first  year 
of  Queen  Anne,  and  the  year  1763  and  1764,  no  less  than  upwards 
of  120  instances  of  persons  bound  in  recognizances  to  appear  and 
answer  such  things  as  should  be  objected  against  them ;  those  are 
instances  of  persons  charged  with  libels,  and  the  greater  part  of  the 
cases  were  not  before  officers  of  state,  but  magistrates.  It  further 
appears,  that  these  returns  are  confined  to  the  cases  of  recognizan- 
ces entered  into  to  appear,  exclusively  of  which  there  are  an  infi- 
nite number.  There  are  several  cases  of  persons,  who  appear  by 
writs  of  habeas  corpusy  who  had  been  committed  and  did  not  find 
bail ;  these  are  authorities  to  the  same  extent ;  there  is  a  further 
class  of  cases,  where  such  jurisdiction  was  also  exercised  in  the  case 
of  seditious  words.  It  is  difficult  to  find  any  more  satisfactory 
mode  of  ascertaining  the  common  law,  than  a  reference  to  unvaried 
and  undisputed  usage  for  a  length  of  time.  Unless  it  is  shown,  that 
such  usage  is  contrary  to  the  law  of  the  country,  or,  that  it  has 
been  impugned  by  eminent  writers,  I  do  not  see  how  any  court 
in  Westminster  Hall,  or  any  where  else,  could  doubt  that  a  usage 
so  sanctioned  is  founded  in  law. 

Is  this  usage,  then,  contrary  to  the  authorities  of  the  old  text- 
writers?  Of  these  the  first  is  Dalton,  whose  book  was  published 
in  the  reign  of  James  the  First,  and  which,  though  not  a  judicial 
authority,  is  of  considerable  weight  on  points  of  Ais  nature.  I 
find  it  stated,  in  chapter  170  of  that  writer's  work,  s.  4,  p.  582, 
that,  '^  for  misdemeanors  done  against  the  king's  peace  (as  for 
treason,  felony,  or  breaking  of  the  peace,  &c.)  the  offenders,  as 
well  by  the  common  law  as  by  divers  statutes,  may  be  arrested 
and  imprisoned  by  the  officers  of  justice,  and  sometimes  bv  pri- 
vate persons,  without  presentment."  The  passage  contmues,  ^^  and 
these  being  by  the  law  of  the  realm"  (it  is  true  the  writer  does 
not  mention  more  than  treason,  felony,  or  breaking  of  the  peace,) 
"  are  warranted  by  Magna  Charta."  By  referring  to  another 
part  of  his  work,  I  think  what  Dalton  meant  will  be  made  clear. 
In  chapter  124,  s.  2,  p.  412,  I  find  it  stated,  "  Libellers  also 
may  be  bound  to  their  good  behaviour  as  disturbers  of  the  peace  ;" 
and  he  assigns  this  reason ;  ^'  for  such  libelling  and  defamation 
tendeth  to  the  raising  quarrels  and  effusion  of  blood,  and  are  espe- 
cial means  and  occasions  tending  and  inciting  greatly  to  the  breach 
of  the  peace."  Such  appears  to  have  been  me  opinion  of  that  text 
writer. 

The  next  in  point  of  order,  is  my  lord  Hale,  and  it  appears 
to  me  that  lord  Hale,  in  chapter  50,  p.  57,  though  speakmg  of 
felony,  does  not.  abstain  from  expressing  his  opinion  as  to  the 
jurisdiction  of  magistrates.  It  is  impossible  to  doubt,  that  the 
passage  respecting  justices  of  the  peace  and  their  jurisdiction 
applies  to  other  offences  besides  felonies.  In  the  second  para- 
•    *^  .  3  z  2 
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^ph  of  the  chapter  he  says,  "  I  shall  consider  of  arre^  and 
imprisonment  for  capital  offences :"  then  he  mentions  how  offend- 
ers are  generally  treated  when  they  are  arrested.  He  then  pro- 
ceeds, in  page  579,  as  follows :  ''Justices  of  otfer  and  termiam 
may  also  issue  their  warrants  in  the  counties  within  their  commis- 
sion for  apprehending  felons  or  other  male&ctors,  or  for  surety  of 
the  peace  p  certainly  not  confining  himself  to  felonies :  and  then 
follows  the  passage  to  which  I  referred  before,  '*  Justices  of  peace 
may  also  issue  their  warrants  for  apprehending  persons  chared  of 
crimes  within  the  cognizance  of  the  sessions  of  the  peace."  If 
lord  Hale  had  intended  to  speak  of  felony  only,  would  he  have 
used  such  language  ?  Would  he  not  have  limited  his  assertion  to 
cases  of  felony  ?  But,  here,  he  speaks  of  a  power  to  issue  warrants 
^'  for  apprehending  persons  charged  of  crimes  within  the  cogn^ance 
of  the  sessions  of  the  peace  ;  a;id  this,  though  the  offender  be  not 
yet  indicted."  The  opinion  of  lord  Hale,  £erefore,  appears  to  me 
to  be  most  express  to  the  same  effect. 

The  next  text-writer  is  Serjeant  Hawkins.  I  do  not  mean  to 
state  in  detail  what  he  says  upon  the  subject :  but,  coupling  chap. 
13,  sect.  15,  with  chap.  8,  sect.  38,  of  the  second  book,  I  consider 
it  quite  clear,  that  his  express  opinion  was,  that  justices  of  ^ 
peace  had  an  authority  to  grant  their  warrants,  not  only  for  trea- 
son, felony,  or  pnenmmre^  but  also  for  other  offences  agamst  the 
peace,  and  he  classes  libels  as  offences  against  the  peace,  over 
which  the  magbtrates  have  jurisdiction.  Thus,  then,  stands  the 
authority  of  the  text- writers  upon  the  subject  in  direct  confirma- 
tion of  the  usage :  that  usage  by  no  means  appears  to  have  origi- 
nated in  the  reign  of  Queen  Anne,  we  should  rather  presume  that 
it  prevailed  from  all  time ;  and  if  a  usage  is  found  to  have  existed 
a  hundred  years,  there  is  no  reason  to  look  fiirther.  But  the  rea- 
son why  there  are  no  older  precedents  is  because  the  House  of 
Lords  was  satisfied. 

With  respect  to  lord  Coke,  I  do  not  find  any  opinion  of  his  as 
to  ma^strates  and  their  powers  on  the  subject  of  libel ;  but  an  ex- 
traordmary  proposition,  which  goes  a  great  deal  too  fiir,  is  cited 
from  his  4th  Institute,  namely,  that  a  justice  of  peace  cannot,  in 
cases  of  felony,  apprehend  a  felon  prior  to  indictment.  His  lord- 
ship seems,  afterwards,  in  the  course  of  that  same  section,  177,  to 
admit,  that  the  law  became  otherwise  since  the  statutes  1  &  2  P. 
&  M.  c.  13,  and  2  &  3  P.  &  M.  c.  20.  It  is  strange  that,  having 
those  statutes  then  before  him,  he  should  suppose  arrests  by 
magistrates  for  felony,  prior  to  those  statutes,  to  be  contrary  to  law. 
The  first  of  those  statutes  was  intended  to  restrain  justices^ 
not  from  arresting,  but  from  liberating  offenders  from  arrests,  in  a 
manner  more  extensive  than  was  found  convenient  to  the  public ; 
and  that  statute  refers  to  the  stat.  3  H.  7,  c.  3,  made  to  restrain 
magistrates  from  admitting  to  bail  too  largely,  which  last  men- 
tioned statute  refers  to  one  of  still  earlier  date,  namely,  1  Ric.  3^ 
c.  3.  All  these  statutes,  as  is  well  observed  by  lord  Hale,  in 
his  second  volume,  p.  109,  c.  13,  import,  that  the  apprehension  of 
persons  for  felony  before  indictment  found  is  lawful  and  right  I 
think  it  unnecessary  to  say  any  thing  more  about  lord  Coke'^ 
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opinion  in  that  work  (Jurisdiction  of  Courts),  which,  perhaps,  did 
not  receive  his  final  approbation ;  the  work  is  fully  considered  in  2 
Hale's  Pleas  of  the  Crown,  pp.  107,  108,  109,  and  110 ;  and,  I 
think,  satisfactorily  refuted. 

Such  being  the  usage,  has  it  been  disapproved  of  by  Courts  of 
Justice?  I  shall  mention,  shortly,  five  cases.  The  first  is  the 
case  of  the  Seven  Bishops.  Those  seven  persons  were  defended 
by  the  most  eminent  persons  at  the  British  bar,  but  no  point  wa^ 
made  concerning  the  authority  of  a  secretary  of  state  to  hold  to 
bail ;  and,  when  we  refer  to  The  King  v.  WUkes^  we  find  Lord 
Camden  relying  on  the  silence  of  the  counsel  for  the  Seven  Bishops 
on  an  objection  pressed  by  the  counsel  for  Wilkes,  as  a  reason 
for  saying  that  there  was  no  weight  in  that  objection.  The  case  of 
Kendal  and  Roe  I  will  mention  here,  although  that  was  a  case  of 
a  commitment  by  the  secretary  of  state,  and  a  commitment  for 
treason,  in  both  of  which  particulars  it  differs  from  the  present 
case :  but  I  think  it  material  on  account  of  the  course  of  the  ar- 
^ment  and  the  opinion  of  the  Judges.  The  counsel  for  the  de- 
fendants objected,  that  the  secretary  of  state  could  not  commit 
for  treason,  because  he  could  not  administer  an  oath,  an  objection 
not  applicable  to  the  case  of  a  justice  of  the  peace.  Lord  Holt 
says,  as  reported  in  1  Ld.  Raym.  65,  '^  And  at  common  law,  be- 
fore there  were  any  iustices  of  peace,  there  were  commitments ; 
for,"  says  his  Lordship,  ^'  the  justices  of  jail  delivery  ought  to 
impanel  a  grand  jury,  to  inquire  of  all  ofiences  committed  by  those 
in  jail ;  therefore  there  must  have  been  a  commitment  precedent." 
Mr.  Justice  Rokeby  says,  ^^  At  common  law  conservators  of  the 
peace  could  not  execute  their  office,  without  a  power  to  commit, 
and  secretaries  of  state  are  of  the  same  nature  as  conservators  of 
the  peace  were,  and  no  statute  gives  power  to  justices  of  the 
peace  to  commit ;  but  it  is  incident  to  their  office."  It  falls  within 
the  general  terms  of  their  commission,  which  empowers  them 
individually  and  collectively  to  keep  the  peace ;  therefore,  it  is  in 
them  as  incident  to  their  office,  and  gives  them  authority  to  keep 
the  peace,  and  do  all  acts  that  are  necessary  to  that  great  and 
important  public  object. 

There  are  two  other  cases,  The  Queen  v.  Derby ^  and  The  King  v. 
Shuckburgh,  both  cases  of  arrest  by  a  secretary  of  state  for  li- 
bels. The  case  of  The  King  v.  Shuckburgh,  1  Wils.  29,  has  not 
been  mentioned  in  the  course  of  this  argument ;  I  will,  shortly, 
state  what  that  case  is.  The  defendant  there,  being  taken  up  by 
warrant  from  the  secretary  of  state,  for  publishing  ^^  Old  England^s 
Te  Deum,"  a  blasphemous  libel,  was  brought  up  by  habeas  corpus, 
in  order  to  be  bailed,  and  offered  bail  to  enter  into  the  common 
recognizance  for  his  appearance,  from  time  to  time,  to  answer 
such  matters  as  should  be  objected  against  him  on  behalf  of  the 
crown.  The  reporter  refers  to  this  as  the  common  usage;  but 
"  Mr.  Attorney-General  insisted  on  bail  for  the  defendant's  good 
behaviour  also."  This  is  before  indictment  found.  What  says 
the  Lord  Chief  Justice  ?  Does  he  suggest  that  the  defendant  could 
not  be  arrested  at  all  ?    Quite  the  contrary.    Lord  Chief  Justice 
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Lee  said,  ^^  it  had  often  been  taken  both  ways,"  (that  is  to  say, 
both  to  appear  and  answer,  and  also  for  good  behaviour,)  "  and  ' 
he  intended  to  take  the  opinion  of  all  the  Judges ;  so  at  present 
the  defendant  himself  only  entered  into  a  recognizance  for  his  ap- 
pearance, and  into  a  rule  to  put  in  bail  for  his  good  behaviour,  if 
the  Judges,  or  the  major  part  of  them,  should  be  of  opinion  that 
he  ought."  This,  then,  is  certainly  an  authority  to  show,  that  a 
person  may  be  apprehended  in  a  case  of  libel,  prior  to  indictment ; 
it  is  sanctioned  by  the  court ;  and  the  common  usage  was,  that 
the  defendant  should  enter  into  a  recognizance  to  appear  and  an- 
swer, unless  some  difference  could  be  made  between  a  commit- 
ment of  the  secretary  of  state  and  a  commitment  of  a  magistrate. 
The  argument  against  the  secretaries  of  state  is,  that  they  cannot 
commit,  because  they  have  not  the  power  which  the  justices  of  the 
peace  have,  of  administering  an  oath ;  and  the  court  say  they 
have  that  power,  as  conservators  of  the  peace  ;  then  it  follows,  a 
fartioriy  that  the  justices  of  the  peace  must  have  it. 

In  the  case  of  The  Queen  v.  Derby ^  (a  commitment  by  a  secre- 
taiT  of  state  for  a  libel,)  the  defendant's  counsel  insisted,  that  a  li- 
bel was  not  an  offence  for  which  bail  could  be  required  before  in- 
dictment found ;  but  that  is  by  no  means  the  opinion  of  the  court ; 
— quite  the  contrary.  The  aefendant's  counsel  said,  that  com- 
mitments were  punishments  only  after  conviction,  and  not  before  ; 
and  one  of  his  objections  was,  that  the  warrant  to  apprehend  and 
bring  before  a  magistrate  excluded  bail  in  the  mean  time,  and, 
therefore,  was  unlawful.  The  court  said,  it  is  the  constant  course 
to  brin^  before  a  magistrate  in  the  first  instance,  and  the  person 
who  bnn^  him  cannot  take  bail  till  he  comes  before  a  magistrate, 
and  that  is  in  his  favour,  because  he  may  excuse  himself  of  the 
charge  or  inquiry.  My  brother  Vaughan  says,  that  they  did  not 
venture  to  argue,  that  a  magistrate  could  commit.  They  said, 
this  is  not  a  commitment  to  prison,  it  is  an  arrest  for  examination, 
for  which  bail  cannot  be  taken  ;  but  it  was  quite  unnecessary  to 
say,  that  magistrates  could  commit  afterwards.  If  they  could  ar- 
rest before  examination,  if  the  examination  was  not  favourable  to 
the  defendant,  he  would  then  be  committed  unless  he  found  bail. 

These  are  all  the  cases,  except  that  of  The  King  v.  WUkeSj 
where  no  such  point  is  made  bj  Mr.  Wilkes  himself  or  the  coun- 
sel who  assisted  him,  as,  that,  if  he  had  been  a  private  individual, 
he  would  not  have  been  amenable  to  the  commitment.  He  put  it 
on  the  ground,  that  he  was  not  charged  on  oath,  that  the  libel  was 
not  set  out  at  length,  and  that  he  was  entitled  to  the  privilege  of 
parliament :  the  court  overruled  the  two  first  objections,  and  ab- 
stained from  saying  that  a  secretary  of  state  has  more  authority 
than  a  justice  of  me  peace.  With  respect  to  the  second  point, 
what  does  his  lordship  say  ?  It  is  impossible  that  he  could  enter- 
tain any  doubt  that  a  libel  was  a  legitimate  ground  for  holding  a 
common  person  to  bail :  he  says  the  libel  need  not  be  set  out  at 
length :  why  ?  As  to  the  offence  of  a  libel,  he  sajrs,  "  it  is  such 
a  misdemeanor  as  we  should  require  ^ood  bail  for,  and  such  as 
the  party  may  be  able  to  procure."     So  mat  when  the  objection  was 
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that  the  libel  oueht  to  have  been  set  out  to  enable  the  court  to 
judge  of  the  (juadity  of  the  bail  to  be  required,  his  Lordship  says, 
we  can  well  judge  of  that  without  the  libel  being  set  out ;  for  we 
know  it  is  a  high  misdemeanor,  and  such  a  misdemeanor  as  would 
make  it  our  duty  to  require  good  bail,  having  regard  to  the  quality 
of  the  offender.  Surely  this  is  an  opinion,  on  his  part,  that  in  a 
case  of  libel,  a  man  may  be  held  to  bail,  and  bail  accordingly  to  his 

Juality.  But  his  opinion,  and  that  of  the  rest  of  the  court,  was,  that 
le  defendant  was  entitled  to  his  discharge  by  reason  of  his  privi- 
lege of  parliament ;  and,  I  think,  there  must  be  some  errror  in  the 
phrase  in  Wilson's  report,  where  his  Lordship  is  supposed  to  have 
said,  ^^  It  is  absurd  to  require  surety  of  the  peace,  or  bail,  in  the 
case  of  a  libeller,"  having  before  said  a  libel  was  a  misdemeanor, 
and  that  good  bail  ought  to  be  taken.  I  entertain  no  doubt,  that 
the  word  has  crept  in  by  mistake  on  the  part  of  Mr.  Serjeant  Wil- 
son :  it  is  not  found  in  the  report  in  the  11th  volume  of  Hargrave's 
State  Trials,  304,  305.  His  Lordship  is  there  made  to  say,  ^^  Per- 
haps it  implies  an  absurdity  to  demand  sureties  of  the  peace  frou; 
a  hbeller."  The  defendant  was  discharged  on  the  ground  of  his 
privilege  of  parliament,  although  the  court,  there,  and  in  all  other 
cases,  seem  to  have  entertained  no  doubt  that  a  defendant  charged 
with  libel  might  be  held  to  bail. 

Having  thus  gone  through,  as  shortly  as  I  was  able  to  do  so,  the 
usage,  the  authorities  of  the  text  writers,  and  the  cases,  they  seem 
a]l  to  a^ee  in  one  and  the  same  point,  namely,  that  the  course 
adoptea  by  the  defendant  in  this  case  is  agreeable  to  the  ancient 
course  of  the  common  law ;  and  I  am,  therefore,  clearly  of  opinion, 
that  the  defendant  is  entitled  to  the  judgment  of  the  court. 

Judgment  for  the  defendant  accordingly. 
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ACCOUNT. 
Bu  FOBIIOK  ATTAOHmm. 

ACTION  ON  THE  CASE. 
Bu  Shikiff,  1.    Yabiavob,  4. 

AFFIDAVIT. 
8u  Praotiob,  10,  12.    YuruB. 

AFFIDAVIT  TO  HOLD  TO  BAIL. 
Su  Costs,  4.    Pkaptioi,  4. 

AGRBSMSNT. 

8«t  AwAED,   1.     Pkomissobt   Non. 

USUBT. 

ANNUITY. 

A  trustee  under  a  will,  who  piiyv  tlie 
legacy  duty  upon  an  amralty  alter 
the  expiration  of  four  yean  ftom 
the  death  of  the  testator,  may  re- 
coTor  the  amount  of  the  daty  ftom 
the  legatee,  notwUhstanding  a  pre- 
Tioas  assignment  of  the  annuity  hy 
such  legatee,  dd!e  86  -Qeo.  S,  o.  62. 
Haln  ▼.  Frtman,  891 

ARBI1«ATI0N.  ' 
^  Stt  AwABD.    Costs,  4. 

ARMY-CLOTHTEJL 
S€t  Pabuaxbvt. 

ARREST. 
Bu  Costs,  1.    Libbl.    Pbaotxob,  6. 

ASSIGNEES  OF  BANKRUPT. 
Bu  Babkbvptot,  6.    CosrSy  8. 


ASSIGNMENT. 
8m  GovBBABT,  1.    Plbaddto,  6. 

ASSUMPSIT. 

Bu  Amnmr.  Mokbt  had  ahd  bb- 
OUTBD.  Pboxissobt  Notb.  8bb« 
am,  2.    Yabianob,  8. 

ATTACHMENT. 
Bu  Pbaotiob,  8. 

ATTORNEY. 

Whare  an  attorney  has  been  stmck  off 
the  xoUs  of  the  K.  B.  on  a  report  of 
the  Master,  he  wiU,  on  motion,  be 
Bteoiok  off  the  rolls  of  this  eoort, 
iixdess  snffioient  oanse  be  shoim  to 
the  oontiaxy.    IsiE^JELP,  BmUk. 
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AUTBSFOIS  ACQUIT. 

Ple$,  that  plsoner  had  been  aeqnittod 
on  an  indictment  for  mnrdering  a 
child,  by  adtmniHering  a  certain 
deadly  poieon,  to  wit,  oU  of  vitriol,  and 
by  forcing  the  ddld  to  take,  drink, 
and  ewdUow  down  a  large  quantity  of 
the  said  oil  of  Titriol,  knowing  it  to 
be  a  deadly  poison,  whereby  the 
child  beoame  sick  and  distempered 
in  his  body,  and  by  that  sickness 
hmgnished'and  died:  Held  (by  eleTcn 
judges.  Wood,  B.,  absent),  a  good 
bar  to  an  indictment  Tlst  countj  for 
murdering  the  same  cnUd  by  oimmi- 
ietering  a  largt  quantity  of  oU  of 
wtfiel,  and  forcing  the  child  to  ui$ 
into  hie  mwOh  and  throat  a  large 
quaotity  of  the  said  oil  of  Titriol, 
knowing  that  the  said  &U  of  mtriol 
would  oeoauan  the  death  of  the  ohild, 
whereby  he  became  dieotdered  la  hk 
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mouth  and  throat,  and  b  j  the  duorder, 
choking,  suffocating,  and  ttrangUng, 
oeeationed  thereby,  langoished  and 
died ;  (2d  count),  for  murdering  the 
child  by  adminutering  a  certain  add 
called  oil  of  Titriol,  and  forcing  the 
child  to  take  a  large  quantity  of  the 
■aid  acid  into  hia  mouth  and  throat, 
Lj  means  whereof  he  became  dis- 
ordered in  hit  mouth  and  throtU,  and 
incapable  of  swallowing  his  food, 
and  died  of  the  inflammation,  vi^wry, 
and  ditorder,  occasioned  thereby. 
The  King  t.  Clark,  478 

AVERMENT. 
See  Plbaoisq,  8,  4,  6. 

AVOWRY. 
See  Plxadiho,  2. 

AWARD. 

1.  Agreement  for  a  lease  for  sixty-three 
years  from  1st  of  May,  1801 ;  the 
lessee  to  be  allowed  three  years 
from  that  time  for  winning  the  col- 
liery without  payment  of  any  rent 
An  arbitrator,  being  authorised  to 
giye  such  direcUon  for  a  lease  ac- 
cording to  the  agreement  as  he 
should  think  fit,  dincted  a  lease  for 
sixty-three  years  from  the  1st  of 
May,  1804:  Held,  that  he  had  ex- 
ceeded his  authority,  and  that  the 
award  was  bad.    JBonner  v.  LiddelL 
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2.  A.,  B.,  C,  D.,  E.,  and  F.,  partners 
in  trade,   submitted  to  arbitration 

'  differences  which  had  arisen  between 
them  in  their  trade.  A.,  B.,  and  C, 
gaTC  a  Joint  and  scTeral  bond  to  D., 
E.,  and  F.,  conditioned  for  the  per- 
formance of  an  award,  and  D.,  E., 
and  F.,  gaTC  a  sinular  bond  to  A., 
B.,  and  C.  The  arbitrator  awarded, 
among  other  tbings,  that  B.  should 

gay  a  sum  of  money  to  A.  A.  hav- 
ig  sued  B.  on  the  award,  held  (by 
three  Judges  agi^st  Riohabdsov, 
J.)  that  A.  mi^t  recoTcr  the  sum 
awarded  to  him.     Winters.  White. 
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BAIL. 
See  Pbaotiob,  2,  4, 18, 14. 

BAIL-BOND. 
See  PBAOTioa,  6, 16. 

BANERUPTCT. 
And  eee  Eyidbvob,  4.    Van>OB  amd 

VllTDBB. 

1.  In  order  to  constitute  a  party  a 
trader  within  the  meaning  of  the 
bankrupt  laws,  it  is  sufficient  that  he 
aoknowltdge  himself  to  hate  been 


in  partnership  with  one  who  was  a 
trader ;  and  is  proTed  to  have  giTcn 
directions  in  the  concern ;  though  no 
act  of  buying  or  selling  during  the 
time  of  the  partnership  can  be 
established  in  eyidenoe.  Parker  ▼. 
Barker.  9 

2.  The  bankrupt  lay  in  piison  two 
months  on  a  civil  process,  after  a 
criminal  process  had  been  discharged, 
and  the  discharge  had  been  deliTered 
to  his  attorney :  Held,  that  this  lying 
in  prison  consUtuted  an  act  of  bank- 
ruptcy, though  it  did  not  appear 
that  the  bankrupt  had  personal  notice 
of  the  discharge.    The  King  t.  Page. 
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8.  Where  a  trader,  one  of  two  partners, 
oonveyed  to  trustees,  not  his  credit- 
ors, idl  his  freehold,  leasehold,  and 
copyhold,  but  not  his  personal  pro- 
pw^  (which  formed  but  a  small 
part  of  the  whole),  in  trust  by  sale, 
mortgage,  or  other  disposition  there- 
of to  raise  money,  whereby  the  tra- 
der might  be  enabled  to  facilitate  a 
settlement  with  his  creditors  (the 
pecuniary  assets  of  the  firm  not 
being  sufficient  to  cover  the  pecuni- 
aiy  engagements  of  the  fijrm,  and 
also  gave  to  other  persons,  not  credit- 
ors, a  power  of  attorney,  enabling 
them  in  the  ftdlest  manner  to  act  for 
him  in  this  settlement,  and  after- 
wards prepared  a  deed  for  the  pur- 
pose of  conveying  all  his  above- 
mentioned  landed  property  to  two 
other  trustees,  with  a  view  to  raise 
170,000^  in  negotiable  bills,  and  to 
indemnify  the  drawers  of  those  bUls, 
but  nothmg  was  ever  done  under  this 
latter  deed :  Held,  that  these  circum- 
Btanoes  did  not  constitute  an  act  of 
bankruptcy.    Bemey  v.  Davieon.  408 

4.  The  transfer  of  a  trader's  property, 
under  circumstances  similar  to  those 
stated  in  the  case  of  Bemey  v. 
Daoiaon,  is  no  act  of  bankruptcy, 
notwithstanding  a  difference  from 
that  case  in  the  following  particu- 
lars: 1.  no  menUon  of  the  trader's 
personal  property ;  2.  no  statement 
that  the  trustees  to  the  transfer  were 
not  creditors  of  the  trader ;  8.  no 
mentioti  of  the  trader's  motive;  4. 
no  mention  of  the  abstract  of  the 
unexecuted  deed  ftumished  to  the 
purchasers;  6.  an  additional  state- 
ment, that  on  or  about  the  time  of 
the  execution  of  the  transfer,  the 
trader  was  insolvent,  and  stopped 
payment    Bemey  v.  Vynar.         482 

6.  The  house  of  the  plaintiff,  an  un- 
certificated bankrupt,  was  broken 
open,  and  effects,  acquired  by  him 
subsequentiy  to  his  bankruptcy, 
were  taken  by  the  defendants,  who 
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liad  become  bis  creditors  since  the 
bankruptcy,  and  did  not  know  who 
were  the  assignees  under  the  bank- 
ruptcy. The  bankrupt  having  sued 
the  defendants  in  trespass,  they  ob- 
tained, after  a  rule  for  plea,  a  sur- 
render of  the  assignee's  interest  in 
the  eflSscts  seiied:  Held,  that  this 
was  a  ratification  of  the  seixure,  and 
that  the  plaintiff  could  not  reoorer. 
Bull  ▼.  FiekenffiU  and  Othert.  282 
6.  A  bankrupt,  who  has  surrendered  to 
his  commission,  is  not  guilty  of 
felony  within  5  G.  2,  o.  BO,  though 
he  refdse  to  answer  questions  con- 
cerning his  property.     The  Kmg  ▼. 
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BABON  AND  FEME. 

And  tie  Vasiavob,  2. 

The  husband  is  not  liable  in  an  action 
for  lue  and  oeet^ation  to  pay  for  the 
enjoyment  of  a  house  by  his  wife 
dwn  tola,    Biehardton  v.  ffalL      60 

BASTABD. 
See  MoHiT  had  and  bbouvxd,  1. 

BILL  OF  LADme. 

By  bill  of  lading,  a  ship-owner  under- 
took, that  goods  shoidd  be  deliTcred 
safe,  «the  act  of  God,  the  king's 
enemies,  fire,  and  all  and  eveiy  other 
dangers  and  accidents  of  the  seas, 
riyers,  and  naTigation  of  whatcTcr 
nature  and  kind  socTer,  tavt  ritk  of 
boatt,  to  far  at  th^t  are  Uable  thereto, 
excepted.''  The  goods  having  been 
despatched  from  the  ship,  in  her  boat, 
according  to  the  usual  course  of 
trade  in  the  West  Indies,  were, 
together  with  the  boat,  lost  in  a 
hurricane.  Held,  that  the  ship-owner 
was  not  liable,  under  the  terms  of 
the  bUl  of  ladhig,  to  make  good  the 
loss.    Johntion  ▼.  Benton,  454 

BOAT. 
Bee  Bill  of  Laddto.    Evmsvoi,  6. 

BOND. 
See  AwABD,  2.    Vabiaitob,  1. 

BUM-BOAT  ACT. 
See  EviDBNOS,  5. 

BURIAL. 
See  FoKGBKT. 

CHASE. 
See  Tbial  at  Bab. 

CHECK. 
See  MovBT  had  akd  bboizvid,  2. 


CHESTER. 
See  Pbacticx,  1. 

COGNISANCE. 
Su   Rbplbvzh,  2.     Statvtb  or  La- 

BOUBBRS. 

COMMISSIONERS. 
See  Eyidbmcb,  7. 

COMPENSATION. 
See  WiTNBBS,  1. 

COMPOSITION. 
See  Pbomissobt  Notb.    Tithbs^  1. 

CONSIDERATION. 
See  Pbomissobt  Notb. 

CONTEMPT  OF  COURT. 
See  Pbaotiob,  8. 

CONVEYANCE. 
See  Bahhbitptot,  8,  4. 

CONVICTION. 
See  EyiDBMOB,  6,  6. 

CORN  RENT. 
See  QuABTBB  Sessions. 

COSTS. 
And  tee  Pbaoticb,  7. 

1.  The  statute  48  Geo.  8,  c.  46,  }  8, 
for  allowing  costs  to  a  defendant  in 
case  of  arrest  without  probable  cause, 
does  not  extend  to  cases  where  a  de- 
fendant pays  money  into  Court,  and 
the  plaintiff  takes  it  out,  though  it 
be  a  much  smaller  sum  than  that  for 
which  the  defendant  is  holden  to 
baiL    BuOer  t.  Brown,  66 

2.  Where  one  of  scTeral  issues  is  found 
for  the  defendant,  he  is  not  entitied 
to  his  costs  on  that  issue,  though,  in 
consequence  of  the  plaintiff's  with- 
drawing his  record  at  the  assixes  for 
the  purpose  of  an  amendment  and 
re-entenng  it,  the  defendant's  wit- 
nesses were  obliged  to  wait  several 
days  longer  than  they  would  other- 
wise have  done.    Trotman  t.  Holder, 

222 
8.  The  assignees  of  a  bankrupt,  when 
nonsuited  are  not  entitied,  under  49 
Geo.  8,  c.  121,  2  10,  to  the  costs  of 
proTing,  after  notice  to  do  so,  the 
commission,  trading,  act  of  bank- 
raptoy,and  petitioning  creditor's  debt. 
Atkint  and  Othert,  Attigiuet,  t.  Sew- 
ard  and  Othert.  275 

4.  Where  the  defendants  were  held  to 
bail  for  1802.  Ot,  lltf.,  and  the  cause 
being  referred  to  an  arbitrator,  he 
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found  that  only  202.  4«.  9d,  was  due 
from  them,  ^e  Conrt  wonld  not 
allow  the  defendants  thdr  oosts  un- 
der 48  G.  3,  0.  46,  I  8.  Payne  ▼. 
Acton  and  Othert,  278 

5.  Trespass,  four  counts;  for  ftshing 
in  plaintiff's  olose  oovered  wi£ 
water,  seyeral  fishery  and  free 
fishery,  and  canying  away  plaintiff's 
fishes.  Pleas,  —  first,  not  guilty; 
second,  that  the  close  belongs  to  W. 
A.,  defendant's  master;  third  and 
fourth,  that  the  sereral  and  free 
fishery  belong  to  W.  A.  New  assign- 
ment, setting  out  abtittals  of  plain- 
tiff 's  dose,  uid  replication  traTcrsing 
W.  A.'s  several  and  free  fishery. 
Pleas  to  new  assignment^-nFirst,  not 
guilty. — Second,  that  loeiu  newly 
assigned  is  the  close  of  W.  A. — 
Third,  that  W.  A.  has  common  of 
fishery  over  the  locut  newly  assigned. 
The  issue  on  the  common  of  fishery 
was  found  for  the  defendant ;  as  also 
that  part  of  the  first  issue,  which 

•  related  to  the  second,  third  and  fourth 
counts  of  the  declaration.  The  other 
issues  were  all  found  for  the  plain- 
tiff, with  It.  damages,  and  40«.  costs 
on  the  first  count  The  Court  con- 
firmed the  taxation  of  the  prothono- 
tary,  who  had  allowed  the  defendant 
general  costs  in  the  cause  on  the 
issues  found  for  the  defendant,  and 
the  plaintiff  the  oosts  of  the  issues 
found  for  the  plaintiff.  BeneU  ▼. 
Cotter.  466 

6.  A  defendant  in  r^lenn^  residing  out 
of  the  jurisdiction  of  the  Court,  is 
liable  to  give  security  for  costs. 
Sdby  T.  CniehUy.  ^05 

7.  The  avowant  in  rq>levm  on  a  distress 
for  poor  rates  is  only  entitied  to 
single  costs,  under  48  £lis.  c.  2,  2  19* 
Butterton  t.  I\irber.  617 

8.  Plaintiffs,  who  live  out  of  the  juris- 
diction of  the  Court,  may  be  com- 
pelled to  give  security  for  costs, 
though  such  plaintiffs  sue  as  execu- 
tors.    Chevalier  ▼.  I^nnit.  277 

COVENANT. 

1.  When  a  party  takes  an  assignment 
of  lease  by  way  of  mortgage  as  a 
security  for  money  lent,  the  whole 
interest  passes  to  him,  and  he  be- 
comes liable  on  the  coTenant  for  pay- 
ment of  rent  though  he  has  neyer 
occupied,  or  become  possessed,  in 
fact     WilUafM  t.  BotanqueU       288 

2.  CoTcnant  for  quiet  ezgoyment  during 
a  term,  "  without  the  lawful  let,  sui^ 
interruption,  &c.,  of  J.  M.,  his  exe- 
cutors, administrators,  or  assigns,  or 
any  of  them,  or  any  other  person  or 
persons  whomsoeyer,  having  or 
claiming  any  estate  or  right  in  the 


premises,  and  that  free  and  clear, 
and  fr«ely  and  clearly  discharged,  or 
otherwise,  by  J.  M.,  his  heirs,  exe- 
cutors, or  administrators,  defended, 
kept  harmless  and  indemnified  from 
all  former  gifts,  grants,  bargains, 
sales,  leases,  mortgages,  assign- 
ments, rents,  and  arrears  of  rent, 
BtatutM,  judgments,  recognisances, 
&0w,  made  or  suffered  by  J.  M.,  or 
l^  their  or  mtker  of  their  acts, 
means,  default,  procurement,  con- 
sent, or  privity,"  preceded  by  a  cove- 
nant that  the  lease  was  a  good  lease, 
notwithstanding  any  act  of  J.  M., 
and  followed  by  a  covenant  for  fur- 
ther assurance  by  J.  M.,  his  execu- 
tors, admimstrators,  and  all  persona 
whomsoever  claiming,  during  the 
residue  of  the  term,  any  estate  in 
the  premises  under  him  or  them: 
Held,  by  three  Judges  against  Pabx, 
J.,  that  the  covenant  for  quiet  enjoy- 
ment extended  only  against  the  acts 
of  the  covenantor,  and  those  claim- 
ing under  him,  and  not  against  the 
acts  of  all  the  world.  Nind  v.  Jfor- 
thaU.  819 

CREDIT. 
See  Payment. 

DEED. 
Ana  tee  Pkactice,  9. 
A  settiement  made  on  the  marriage  of 
H.  W.  with  A.  D.  (after  giving  the 
husband  and  wife  respectively,  estates 
for  life,  with  a  power  of  appointing 
by  deed  or  will  jointiy,  during  the 
coverture,  and  in  default  of  such  af  • 

5 ointment,  separably,  after  tho 
eath  of  either)  contained  the  fol- 
lowing limitation  in  default  of  such 
appointment:  "To  the  use  of  all 
and  every  the  child  and  children  of 
the  marriage,  both  sons  and  daugh- 
ters equally,  part  and  shore  alike, 
if  more  than  one,  as  tenants  in  com- 
mon and  not  as  joint  tenants,  and 
of  the  heirs  of  the  body  snd  bodies 
of  all  and  every  such  child  and 
children  lawfully  issuing:  and  in 
case  there  shall  be  more  children 
than  one  of  the  sud  intended  marriage, 
and  any  such  child  or  children  shall 
happen  to  die  under  the  age  of 
twenty-one  years,  without  issue  of 
his  or  their  body  or  bodies  lawfully 
issuing,  then,Bo  often  and  as  to  the  part 
or  shore,  ports  and  shores  of  oil  and 
every  such  child  or  children,  to  the 
use  of  the  surviving  children,  port 
and  share  alike,  if  more  than  one,  as 
tenants  in  common,  and  not  as  joint 
tenants,  and  to  the  heirs  of  the  body 
of  every  such  child  and  children, 
until  every  such  child  and  chUdreii 
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should  be  dead ;  and  in  case  there 
should  be  but  one  child  only  of  the 
marriage,  or  one  only  sunriTing  ohild, 
then  to  the  use  of  sneh  smnriTing 
child  in  tul,  and  for  default  of  issue 
of  the  marriage,  and  in  case  there 
should  be  issue,  who  should  all  die 
without  issue  under  the  age  of 
twenty-one  years,  then  to  the  heirs 
and  assigns  of  the  surrivor  of  H.  W. 
and  A.  D.  in  fee."  The  marriage 
between  H.  W.  and  A.  D.  having 
taken  place,  H.  W.  died  Jntestate, 
leaving  his  widow  and  two  children, 
Joseph  and  Ann.  The  widow  made 
her  will,  devising  the  property  over 
only  in  case  of  the  death  of  both 
children  without  issue  before  twenty- 
one,  and  died,  leaving  the  two  child- 
ren, Josei^  and  Ann,  who  botii  at- 
tained the  age  of  twenl^-one  years. 
Ann  married  T.  WeatheralL  Joseph 
died  shortly  after,  having  made  his 
will,  by  which  he  gave  all  his  real 
estates  in  the  county  of  K.  or  else- 
where to  his  sister  Ann,  the  wife  of 
T.  Weatherall,  in  fee:  Held,  that 
Ann,  who  was  already  tenant  in  tail 
of  one  moiety  of  the  leads  comprised 
in  the  marriage  settlement,  became, 
as  the  heir  at  tew  of  J.  W.,  tenant  in 
fee  of  the  other  moiety.  Levin  v. 
WaatheraU,  401 

DEFAMATION. 

Ihe  defendant  having  written  a  letter, 
blaming  the  person  to  whom  it  was 
addressed  for  employing  the  plaintiiF 
to  sue,  added,  "  If  you  will  be  mis- 
led by  an  attorney,  who  only  con- 
siders his  own  interest,  you  will  have 
to  repent  it  You  may  think,  when 
you  have  ordered  your  attorney  to 
write  to  Mr.  B.,  he  would  not  do  any 
more  without  your  further  orders; 
but  if  you  once  set  him  about  it,  he 
will  go  to  any  length  without  farther 
orders :"  Held,  in  an  action  for  de- 
famation, that  the  jury  were  pro- 
perly directed  to  consider  whether 
these  expressions  were  meant  of  the 
profession  in  general,  or  of  the  plain- 
tiiF in  particular ;  and  that  it  was 
not  necessary  to  leave  it  to  them  to 
consider  whether  this  was  a  confi- 
dential communication,  or  a  malicious 
attack  on  the  plaintiff's  oharaoter. 
Oodton  V.  Home.  7 

DEYISB. 

1.  A  devise  of  "my  freehold  estate, 
consisting  of  thirty  acres  of  land, 
more  or  less,  with  the  dwelling-house 
and  t^  erections  on  the  said  farm, 
situated  at  Sudbury  Harrow,  in  the 
county   of  Middlesex,"  passes   an 


estate    in   fee-simple.     Harding  v. 
Oardner,  72 

2.  Devise  of  certain  freehold  and  copy- 
hold lands  and  messuages  at  H.  W. 
and  S.  to  trustees  to  the  use  of  de- 
visor's daughter,  £.  A.  P.,  for  life, 
and,  alter  her  decease,  then  to  the 
use  of  the  issue  of  her  body  law- 
ftilly  begotten;  and,  in  default  of 
issue,  or  in  case  none  of  such  issue 
lived  to  attain  the  age  of  twenty-one 
years,  then  (as  to  the  lands  at  H.) 
over  to  devisor's  brother,  S.,  for  life, 
and,  after  his  decease,  then  to  the 
use  of  the  Issue  of  his  body ;  and, 
in  default  of  issue,  or  in  case  none 
of  such  issue  lived  to  attain  the  age 
of  twenty-one  years,  then  to  devi- 
sor's brother  H.  for  life,  and  after 
his  decease,  then  to  the  issue  of  his 
body  lawfully  begotten ;  and,  in  de- 
fault of  issue,  then  to  devisor's  sister 
E.,  her  heirs  and  assigns  for  ever. 
And,  as  to  the  lands  at  W.,  upon  the 
death  of  E.  A.  P.  without  issue,  or, 
if  issue,  they  should  not  live  to 
attain  the  age  of  twenty-one  years 
as  aforesaid,  to  his  brother  H.,  his 
heirs  and  assigns;  and,  after  the 
death  of  £.  A.  P.,  without  issue  as 
aforesaid,  all  the  messuage  at  S.  to 
his  rister  E.,  her  heirs  and  assigns : 
Held,  that  E.  A.  P.  took  an  estate 
for  life  in  the  premises.  Mtrat  v. 
Jamu.  484 

DISTRESS. 

8m  Ck)STS,  7.      BlPMVIN,  1.      POWBR. 

Statutb  of  Laboubxrs. 

EJECTMENT. 
And  »ee  EvmiNOB,  2. 
A.  and  B.,  tenants  in  common,  havine 
agreed  to  divide  their  property,  and 
that  Blockacre  should  belong  to  A. ; 
the  occupier  of  Blackacre,  who,  after 
this  agreement,  had  paid  his  whole 
rent  to  A.,  cannot,  in  an  ejectment 
brought  against  him  by  A.,  object 
tiiat  the  partition  deed  between  A. 
and  B.  is  not  executed.  Doe  dtm, 
PrichiU  v.  MUcML  11 

ERROR. 

A  plaintiff  in  error  in  the  Exchequer 
Chamber  is  not  confined  to  the  tak- 
ing out  one  rule  in  each  term,  but 
may  proceed  as  quickly  as  he  pleases. 
Hcm$  V.  Bentmek.  614 

EVIDENClfi. 

1.  A  receipt  for  a  promissory  note,  ex- 
pressing a  prospective  and  executory 
consideration  on  which  the  money 
thereby  secured  is  to  be  paid,  may 
be  c^ven  m  evidence  as  a  rectipt  on 
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a  receipt  stamp,  and  does  not  require 
an  agreement  stamp,  as  eTidence  of 
a  contract     Watkiju  y.  Hewlett,      1 

2.  Upon  the  trial  of  an  ejectment,  eyi- 
dence  waa  receiVed,  that  the  usual 
and  accustomed  form  of  leases  of  the 
estate  contained  in  a  marriage  settle- 
ment, for  lires  or  years  determinable 
on  lives  as  well  prior  as  subsequent 
to  that  settlement,  was  with  a  con- 
ditional proviso  of  re-entry,  similar 
to  that  in  the  Indenture  then  before 
the  court:  Held,  by  three  judges 
that  the  evidence  of  the  former 
leases  was  well  received.  Doe  dem, 
Jereey  v.  Smith.  97 

8.  Where  the  defendants,  having  had 
notice  to  produce  the  probate  of  the 
will  of  their  testator,  refused  to  pro- 
duce the  same :  Held,  that  an  instru- 
ment produced  by  the  officer  of  the 
ecclesiastical  court,  purporting  to  be 
the  will  of  the  defendant's  testator, 
and  endorsed  by  the  officer,  as  being 
the  instrument  whereof  probate  had 
been  granted  to  the  defendants,  and 
that  they  had  sworn  to  the  value  of 
the  effects,  was  admissible  in  evi- 
dence in  an  action  against  the  de- 
fendants for  money  h^l  and  received 
by  their  testator  in  his  lifetime. 
Gorton  and  Another,  JSxeeiUon,  v. 
Dyaon,  219 

4.  Where  the  question  was,  whether  a 
bankrupt  had  possession  of  a  stack 
of  bark  as  reputed  owner:  Held, 
that  evidence  of  his  being  reputed 
the  owner  of  it  was  properly  ad- 
mitted, facts  having  been  proved, 
which  amounted  to  a  disposition  of 
the  property  by  him  as  owner. 
OUver  and  Othere,  Aaeigneee,  v.  Bart- 
lett.  269 

6.  In  trespass  against  magistrates  for 
taking  and  detaining  a  vessel,  a  con- 
viction by  defendants  under  the  Bum- 
boat  act  (no  defect  appearing  on  the 
face  of  the  convicUon),  is  conclusive 
evidence  that  the  vessel  in  question 
is  a  boat  within  the  meaning  of  the 
act,  and  properly  condemned.  Brit- 
tain  V.  Kinnaird,  482 

6.  In  an  action  against  a  magistrate, 
a  conviction  by  him,  if  no  defect 
appear  on  the  face  of  it,  is  conclu- 
sive evidence  of  the  facts  contained 
in  it.     lb,  482 

7.  The  commissionerB  under  an  enclo- 
sure act  having  made  minutes  of 
their  proceedings:  Held,  that  parol 
evidence  of  the  divisions  and  allot- 
ments was  inadmissible,  the  minutes 
of  the  commissioners  not  being  pro- 
duced or  accounted  for.  Bewfyehe 
V.  Pearee,  460 

EXCISE. 
In  an  action  agunst  a  wine  cooper,  for  I 


chan^g  on  the  road  wine  which  she 
had  been  hired  to  cany  ftrom  one 
house  to  another,  the  court  will  not 
presume  that  the  wine  was  removed 
for  the  purpose  of  sale,  and  so  con- 
sider the  transaction  illegal  under 
the  excise  laws.  Touesamt  ▼.  Dor- 
bon.  6 

EXCHEQUER,  COUBT  OF 
See  Pkaotxcx,  5. 

EXCHEQUER  CHAMBER. 
See  Ekbob. 

EXECUTION. 
And  eee  Foeiiqn  Attaohmbnt.    Pbao- 

Tioi,  7.  Sheuiff,  2. 
Where  A.  mortgaged  land  with  a  wind- 
mill on  it  (built  chiefly  of  wood),  the 
deed  containing  also  a  bargain  and 
sale  of  the  mill:  Held,  that  it  could 
not  be  taken  in  execution  by  a  cre- 
ditor of  A.,  though  A.  remained  in 
Ion.     Steward  v.  Lombe.   606 


EXECUTOR. 
See  Costs,  8. 

EXECUTRIX 
See  RiPLimr,  2. 

EXTENT. 
See  BHBRifr,  2. 

FELONY. 
See  AuTRirois  Acquit.    Baitk- 

BUFTCT,   6.      FOBOa&T. 

FIERI  FACIAS. 
See  EzBOUTioR.    Shbbiff,  2. 

FINES  AND  RECOVERIES, 
AMENDMENT  OF. 

1.  Where  in  a  fine  the  name  George 
had  been  inserted  by  mistake,  in- 
stead of  John,  the  court  allowed  the 
right  name  to  be  substituted,  an  affi- 
davit explaining  the  mistake  having 
been  put  in.  Dobeon  and  othere  v. 
Dewar,  15 

2.  The  court  allowed  the  warranty  of 
a  fine  to  be  amended,  by  altering  it 
from  a  warranty  by  the  husband  and 
wife  and  heirs  of  the  huebandj  against 
themselves  and  the  heirs  of  the  wife, 
to  a  warranty  by  the  husband  and 
wife  and  the  heirs  of  the  m/e,  against 
themselves  and  the  heirs  of  the 
wife,  ffannaford  and  Wife,  Plamt^e. 
Pearee,  D^oreiant,  68 

8.  A.  was  tenant  for  life  of  two  moieties 
of  common  field  land  called  Black- 
acre,  with  remidnders  to  B.  and  C. 
in  common  in  taiL  A.  was  also  tenant 
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m  fee  of  other  oommon  field  land 
called  Whiteacre.  The  oommission- 
en  under  an  enclosure  act  allotted  to 
A.  Oreenacre  in  lieu  of  Blackaore 
and  Whiteacre  coigointlj,  without 
dlBtingnishing  the  portion  allotted  in 
right  of  each.  A.  deyised  all  his 
lands  to  D.  in  fee,  and  died.  Upon 
a  conyeyance  by  B.  and  G.  to  D.  of 
all  the  land  allotted  to  A.  in  right  of 
Blackacre,  and  a  reooTery  suffered 
of  the  entirety  of  certain  acres  fewer 
than  were  comprised  in  Oreenacre, 
BuRBOUGH,  J.,  held,  that  all  the  es- 
tate of  the  tenants  in  tail  was  com- 
prised in  that  reooTery,  and  the 
court  refused  to  amend  it  by  the  in- 
sertion of  more  acres.  R,  Barlow^ 
Demandant;  Macdougaly  Tenant;  W. 
Barlow,  Vouchee.  69 

4.  Where  a  recovery  60  years  old  was 
found,  by  mistake,  to  comprise  only 
two  messuages  and  20  acres  of  land, 
instead  of  six  messuages  and  800 
acres  of  land,  the  blunder  being 
wholly  unexplained  and  unaccounted 
for,  the  court  refused  to  permit  an 
amendment  by  substituting  the  larger 
quantity.  CoUingtoood,  DemandmU; 
WUmot,  Tenant;  Lord Bowe  Vouchee, 

88 

FINES  AND  RECOVERIES, 
PRACTICE  OF  PASSING. 

1.  Where  the  prsBcipe  in  the  Touchee's 
warrant  of  attorney  in  a  recoTery 
rightly  described  the  parties  to  the 
plea,  but  the  body  of  the  warrant  of 
attorney  expressed,  that  the  Touchee 
appointed  his  attorney  to  gain  or 
lose  in  a  plea  of  land  against  the 
tenant,  instead  of  the  demandimt, 
the  court  refused  either  to  amend 
the  warrant  of  attorney,  or  to  suffer 
the  recoyery  to  pass,  and  to  construe 
the  latter  clause  as  repugnant  and 
inoperative.  Morell,  Demandant;  Al- 
ton, Tenant;  Uatehett,  Vouchee,     92 

2.  The  court  will  not  entertain  modons 
on  the  subject  of  fines  and  recoveries 
the  last  day  of  term.  Breach,  De- 
mandant; Hewitt,  Tenant;  Brierly, 
Vouchee,  468 

8.  The  court  refused  to  pass  a  fine 
where  the  affidavit,  taken  before  a 
commissioner  abroad,  was  written  on 
paper.  C.  Morgan  and  E,  Morgan, 
Conuseee.  472 


FOREIGN  ATTACHMENT. 
Money  obtained  of  garnishee,  under  a  1. 
foreign  attachment,  is  not  (unless  ex- 
ecution be  executed),  a  compulsory 
payment,  so  as  to  effect  a  discharge 
of  a  debt  due  from  garnishee  to  the 
defendant  in  the  Lord  Mayor's  Court 
Wetter  v.  Bueker.  491 

VOL.   V,  105 


FORGERY. 


I  The  48  G.  8,  c.  75,  enacts,  that  bodies 
thrown  ashore  by  the  sea  shall  be 
I  buried  by  the  parish  officer,  and  that, 
I  after  such  burial,  a  magistrate  shall 
give  the  officers  a  certificate  and 
order  on  the  treasurer  of  the  county, 
to  pay  them  the  reasonable  and  ne- 
cessary expenses  of  the  funeral, 
which  the  treasurer  is,  by  the  act, 
ordered  to  pay.  The  prisoner  framed 
an  order,  purporting  to  be  the  order 
of  a  magistrate  on  the  treasurer  of  a 
county,  to  reimburse  one  Cose,  the 
expenses  of  burying  a  dead  body 
cast  on  shore:  Held  (hj  seven  judges 
against  five),  that  this  was  a  forgery, 
though  there  was  no  such  magistrate 
as  the  individual  mentioned  in  the 
order,  and  though  the  order  did  not 
state  Cose  to  be  a  parish-officer,  or 
that  the  expenses  incurred  were  rea- 
sonable and  necessary.  The  King  v. 
Froud.  800. 


GARNISHEE. 
See  Foreign  Attachment. 

GUARANTEE. 
See  Prouissort  Note.    Va&lanoe,  3. 


HUNDRED. 
In  order  to  bring  an  action  against  the 
hundred,  on  tiie  stat.  9  G.  1,  c.  22, 
the  notice  required  by  the  statute, 
must  be  given  to  some  of  the  inhabit- 
ants of  the  hundred,  be/ore  the  plain- 
tiff's examination  on  oath  is  delivered 
to  the  magistrate.  Fowler  v.  Lonin- 
borough,  64 

HUSBANDRY. 
See  Landlord  and  Tenant,  2. 

INCLOSURE. 
See  EviDENOE,  7. 

INDICTMENT. 
See  Autrefois  Acquit.    Bank- 
ruptcy, 6.     FOROBRT. 

INJUNCTION. 
See  Practice,  5. 

INSOLVENT'S  CERTIFICATE. 
See  Pleading,  I,  6. 

INSURANCE. 
Where  a  vessel  being  under  the  con- 
duct of  a  pilot,  in  going  up  a  har- 
bour, took  the  ground  in  the  ordi- 
nary course  of  navigation,  and  after- 
wards being  moored  at  a  quay,  on 
the  ebb  of  tiie  tide  took  the  ground, 
fell  over  on  her  side,  and  was  in< 
4a2 
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jored,  and  her  cargo  damaged : 
Held,  that  this  was  not  a  stranding, 
for  which  the  insurer  was  liable. 
ffeame  t.  Edmunds.  388 

2.  Policy  of  insurance  on  ship  ''at 
and  from  L.,  to  her  port  or  ports, 
place  or  places  of  (Uscharge  and 
loading  in  Africa  and  African  Islands, 
and  during  her  ttay  there,  and  at  and 
from  thence  back  to  L.,  or  her  final 
port  or  place  of  discharge  in  the 
United  Kingdom,  with  lib^y  in  that 
Toyage  to  proceed  and  s^  to,  and 
touch  and  stay  at  any  ports  or 
places  whatsoever  and  wheresoeTer, 
as  above,  to  sell,  barter,  and  ex- 
change goods,  and  load,  unload,  and 
re-load  goods,  at  any  or  all  of  the 
ports  and  places  she  may  call  at,  or 
proceed  to."  The  insured,  subse- 
quently to  the  execution  of  the  poli- 
cy, inserted  after  the  words,  **  during 
her  ttay"  the  words,  *'and  trade." 
Some  of  the  underwriters  assented 
to  the  alteration  by  subscribing  their 
initials ;  others  refused  their  assent. 
In  an  action  against  one  who  refused : 
Held,  that  the  alteration  was  imma- 
terial, and  did  not  avoid  the  policy. 
Sandenon  v.  Symonds,  426 

INTERLINEATION. 
See  iMsrsANOB,  2. 

JUDGMENT. 
See  Pbaotiov,  7,  11. 

JUSTICE  OP  PEACE. 
See  Evidence,  6,  6.    Hundred.    Li- 
bel.     Replbvik,  1.      Statute  of 
Laboubebs. 

LAMB& 
See  Tithes,  2. 

LAND-TAX. 
See  Landlord  and  Tenant,  1. 
Pleading,  2. 

LANDLORD  AND  TENANT. 

1.  If  the  land-tax  and  paving-rates  are 
not  deducted  (as  they  ought  to  be) 
from  the  rent  of  the  current  year, 
they  cannot  be  deducted,  or  the 
amount  of  them  be  recovered  back, 
from  the  landlord  in  any  subsequent 
year.     Andrew  v.  Hancock,  87 

2.  An  usage  for  the  lordlord  to  pay  a 
sum  in  compensation  to  the  off-going 
tenant,  for  labour  and  expense  be* 
stowed  by  him  in  tilling,  fallowing, 
and  manuring  arable  and  meadow 
land,  according  to  the  course  of  good 
husbandry,  the  advantage  of  which 
labour  and  expense  the  tenant  could 
not  otherwise  reap,  is  a  reasonable 


usage.  And  such  practice,  being  a 
mere  usage  of  the  neighbourhood,  is 
not  to  be  considered  as  a  custom, 
Btrictiy  speaking,  and  need  not  be 
immemoriaL    Dolby  v.  BireL      224 


LEASE. 
Sea  Covknant,    1,   2.     Power. 

RIANOB,    2. 

LEGACY  DUTY. 
See  Annuity. 


Va- 


LIBEL. 
And  see  Dexamation. 


Vbnue. 


A  justice  of  peace  has  authority  to 
issue  his  warrant  for  the  arrest  of  a 
party  charged  with  having  published 
a  libel ;  and,  upon  the  neglect  of  the 
party  so  arrested  to  find  sureties, 
BMiy  commit  him  to  prison,  there  to 
remain  till  he  be  delivered  by  doe 
oounse  of  law.    BuU  v.  ConanL  548 

MAGISTRATE. 
Sie  JusTiOB  of  Pbacr. 

MARRIAGE-SETTLEMENT. 
See  Deed.    Power. 

MANDAMUS. 
See  Witness,  2. 

MEMORANDA,  471. 

MODUS. 
See  Tithes,  1. 

MONEY  HAD  AND  RECEIVED. 

And  see  Annuity.    Evidengb,  3. 

Sheriff,  2. 

1.  If  the  putative  flither  of  a  bastard, 
pay,  before  its  birth,  a  fixed  sum  to 
the  parish-officers  to  discharge  him 
of  all  ftiture  responsibility  for  the 
maintenance  of  the  child,  after  the 
birth  and  death  of  the  'Child  he  may 
recover  back  such  part  of  the  money 
as  remains  unexpended,  as  had  and 
received  to  his  use.  Waikins  v.  Heu*- 
lett  1 

2.  Where  the  defendants  presented  for 
payment  a  post-dated  check,  know- 
ing it  to  be  post-dated,  and  that  the 
maker  of  it  was  insolvent,  tmd  the 
plaintiffs,  in  ignorance  of  these  cir- 
cumstances, paid  the  check  for  the 
honour  of  the  maker,  expecting  funds 
Arom  him  in  a  short  time,  though 
they  had  none  at  the  moment,  a  vei^ 
diet  having  been  taken  for  the  de- 
fendants, with  leave  for  the  plaintiffs 
to  move  for  a  new  trial ;  the  court 
granted  a  new  trial.  Martin  and 
Others  V.  Morgan  and  Another.    289 
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MORTGAGE. 
See  CoTXXANT,  1.    Exboution. 

MURDER. 
See  AcTBiPoifl  Acquit. 

NOTICE. 
See  HuiTDSBi).    Piiacticb,  11,  18. 

TlTHSfl,   1. 

PARISH-OFFICERS. 
See  MoHBT  had  ahd  bbobivzd,  1. 

PARLIAMENT. 
i  oloiiiier  who  contracts  with  the  colo- 
nel of  a  regiment  to  Aimisfa  the  regi- 
ment with  army  clothing,  is  not 
thereby  incapacitated  by  stat.  22  G. 
3,  c.  46,  from  being  elected  as  a 
member  to  serre  in  parliament 
Thoiiy>ion'y.  Pearce.  26 

PARTITION-DEED; 
See  Ejectment. 

PARTNERSHIP. 
Su  Bankbuptct,  1. 

PARTNERSHIP-DEED. 
Se^  Peacticb,  9,  10. 

PAVING-RATES. 

See  Landlord  and  Tenant,  I. 

Plbadinq,  2. 

PAYMENT. 
And  eee  Forbiqn  Attachment. 
Vendor  and  Vendee. 
Sembley  that  entering  a  snm  to  the  cre- 
dit of  a  party  in  a  merchant's  books 
is  not  payment,  unless  under  an  ex- 
press assent,  that  such  entry  shall 
stand  for  payment     Wetter  v.  Ruek- 
cr.  491 

PAYMENT  OP  MONEY  INTO 

COURT. 

See  Costs,  1. 

PAYMENT  OF  RENT. 
See  Covenant,  1. 

PERILS  OF  THE  SEA. 
See  Bill  or  Lading. 

PLEADING. 
And  tee  Autrefois  Acquit.     Sta- 
tute or  Labourers. 
1.  A  certificate  obtained  in  Newfound- 
land, under  the  49  G.  3,  c.  27,  s.  8, 
does  not  entitle  the  defendant  to  be 
discharged  on  entering  a  common 


appearance,  but  must  be  pleaded  in 
bar.     FhUpottt  and  Wife  t.  Reed.  18 

2.  An  allegation  of  payment  of  land- 
tax  and  paving-rates  due  for  any 
period  preceding  the  current  year, 
is  no  plea  in  bar  to  an  aTowry  for 
rent  arrear.     Andrew  t.   Hancock, 

37 

8.  The  declaration  averred  that  the 
plaintiff  had  sowed  divers,  to  wit, 
20  acres  of  land,  with  wheat  and 
clover:  Held,  that  this  was  in  sub- 
stance an  aTcrment  that  the  land 
was  arable.     I>aUnf  v.  Hiret.  ^    224 

4.  The  declaration  averred  the  manu-  * 
ring  of  10  acres  of  meadow  land: 
Held,  that  this  was  in  substance  an 
averment  that  part  of  the  land  was 
meadow  land.  Ibid, 

6.  An  insolvent's  certificate,  obtained 
in  Newfoundland  under  49  G.  3,  c. 
27,  s.  8,  may  be  pleaded  in  bar  to  an 
action  in  England,  for  a  debt  con- 
tracted in  England  prior  to  the  in- 
solvency. PkUpotU  and  Wife  v. 
Reed.  294 

6.  In  covenant  by  assignee  of  lessor 
against  lessee  for  rent  arrear,  an 
allegation  th'at  the  lessor  was  pos- 
sessed for  the  remainder  of  a  term 
of  22  years  commencing  on,  &c.,  is 
material  and  traversable.  Carvick 
V.  Rlagraoe,  681 

POLICY. 
See  Insurance. 

POOR-RATE. 

See  Costs,  7. 

POSTEA. 
See  Practice,  7,  8. 

POWER. 
Devisee  for  life,  with  a  power  enabling 
her,  in  consideration  of  marriage,  to 
revoke  the  uses  limited  to  her,  and 
to  appoint  to  such  uses  and  with 
such  powers  and  provisoes  and  in 
such  manner  as  was  by  her  after- 
wards done,  by  a  deed  of  settlement 
in  consideration  of  marriage  revoked 
the  uses  and  appointed  the  lands,  to 
hold  to  the  use,  after  the  marriage, 
of  her  husband  for  life  eant  waste, 
and  after  his  decease  to  the  use  of 
herself  for  life  eant  waste,  with  re-  ^ 
mainder  to  divers  other  uses  for  the 
benefit  of  the  issue  of  that  marriage, 
and  also  of  the  issue  of  the  appointor ; 
remainder  as  she  should  by  will  ap- 
point, with  remainder  to  the  use  of 
herself  in  fee.  The  settlement  con- 
tained a  power  for  the  husband  and 
wife,  Arom  time  to  time,  when  in  pos- 
session of  the  premises  so  limited  to 
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them  for  their  lives,  by  indenture  to  ' 
demise  snch  premises  as  then  were  ' 
leased  for  lives  or  for  years  determi-  | 
nable  on  lives  to  any  persons  in  pos-  i 
session  or  reversion,  for  one,  two,  or  I 
three  lives,   so  as  there  were  not  I 
thereon  any  greater  estate  or  inter- 
est subsisting  at  any  one  time,  than 
what  would  be  determinable  on  the 
dropping  of  three  lives ;  and  so  as 
there  were  reserved  the  ancient  and 
accustomed  yearly  rents,  duties,  and 
services,   or  more,   or  as  great  or 
beneficial  rents,  duties,  and  services, 
or  more,  or  a  just  proportion  of  such 
ancient  or  the  then  reserved  rents, 
&c.  (except  heriots  which  might  be 
varied  at  will) ;  and  so  as  there  were 
contained  in  every  such  lease  a  power 
of  re-entry  for  non-payment  of  the 
rent  thereby  to  be  reserved.    And, 
also,  by  indenture  to  demise  any  of 
the  premises  for  any  term  absolute, 
not  exceeding  21  years  in  possession 
and  not  in  reversion,  so  as  there 
were  reserved  so  much,  or  as  great 
and  beneficial  yearly  and  other  rent  I 
and  rents  and  other  services  propor- 
tionably,  as  then  were  therefore  paid 
and  yielded,  or  the  best  and  most 
improved  yearly  rent  and  rents  that 
could  be  reasonably  had  or  obtained 
for  the  same,  without  taking  any 
fine ;  and  so  as  in  every  such  lease 
there  were  contained  a  clause  of  re- 
entry in  case  the  rents  reserved  were 
unpaid  by  the  space  of  28  days. 
And,  also,  by  indenture  to  demise 
any    of   the    premises   wherein    or 
whereupon  any  mine  or  mines  should 
be  open,  or  any  person  should  be 
willing  to  open  any  mine  for  any 
term  not  exceeding  81  years  in  pos- 
session, so  as  upon  every  such  lease 
there  were  reserved  such  share  of 
the  produce,  or  such  yearly  rent  as 
could  reasonably  be  obtained  with- 
out taking  any  fine,  and  so  as  the 
lessees  were    not   by  any  express 
clause  freed  from  impeachment  of 
waste,  other  than  in  the  necessary 
and  reasonable  working  thereof,  and 
80  as  there  were  inserted  such  pro- 
per and  usual  covenants  for  the  ef- 
fectual winning   and   working    the 
mines,  and  smelting  the  ore,  and  do- 
ing other  acts,  as  were  usually  in- 
serted in  leases  of  the  like  nature. 
The  lands  in  the  declaration  men- 
tioned had  been  and  were  leased, 
and  were  under  and  subject  to  a 
lease,  for  a  term  of  years  determina-  - 
ble  on  lives.     The  husband,  after )  1 
the  marriage,  by  indenture,  in  con- 
sideration of  the  former  lease,  and 
of  106/.,  and  of  the  yearly  rents, 
duties,  payments,  services,  articles, 


covenants,  provisoes,  and  agreements 
thereinafter  specified   and  reserved 
on  the  part  of  the  lessees,  demised 
the  lands  in  question  for  99  years, 
if  three  or  either  of  them  should  so 
long  live,  paying  the  yearly  rent  of 
21.  by  equal  portions  at  Michaelmas 
and  Lady-day,  with  a  couple  of  (at 
capons,  or  1«.  6rf.  in  lieu  thereof,  at 
the  election  of  the  lessor,  and  also 
an  heriot  of  the  best  beast,  or  40«. 
in  lieu  thereof,  upon  the  death  of 
every  tenant  dying  in  possession,  and 
the  like  upon  every  assignment,  sale, 
forfeiture,  or  alienation;   and  also 
the  lessees  yielding  and  doing  con- 
stant suit  of  mill,  paying  such  toll 
and  multure  as  others  grinding  their 
com  there  should  pay.     The  lease 
contained  a  covenant  by  the  lessees 
to  pay  the  yearly  rent  of  21,  and  the 
duties,  heriots,  suits,  services,  and 
other  reservations,  at  the  time  and 
in  the  manner  limited  and  appointed 
for  payment  and  performance  of  the 
same,  or  else  the  several  sums  re- 
served in  lieu  thereof;  with  a  pro- 
viso, that  if  at  any  time  the  rent  of 
21.,  and  every  or  any  of  the  duties, 
services,  reservations,  and  payments 
thereby  reserved,  or  any  part,  should 
be  unpaid  or  undone  by  15  days  next 
over  or  after  any  of  the  times  whereat 
or  whereupon  the  same  ought  to  be 
paid,  done,  or  performed,  and  no  suf- 
ficient distress  or  distresses  could  or 
might  be  taken  upon  the  premises, 
or  if  the  lessees  should  leave  the  pre- 
mises in  decay  six  months  after  view 
had  and  notice  given,  or  should  com- 
mit any  wilful  waste,  or  grind  their 
com  at  any  other  miU  (the  lessor's 
mill  being  in  repair),  or  if  the  lessees 
should  assign  without  license,  or  if 
any  default  should  be  by  the  lessees 
made  in  the  payment  or  performance 
of  all  or  any  of  the  reservations, 
covenants,  and  agreements  therein- 
before on  their  part«  contained,  then 
the  lessor,  and  the  person  to  whom 
the  freehold  of  the  premises  should 
belong,   might  re-enter:   Held,   by 
four  judges  against  three,  that  th« 
clause  of  re-entry  in  the  lease  did 
not  pursue  the  form  required  by  the 
leasing  power.     Doe  dem,  Jcnty  v. 
Smith,  97 

PRACTICE. 
And  iee  Attornbt.    Costs.     Fines 
AND  Recotb&iss.    Erros.    Trial 
AT  Bar.    Yxnitb. 
.  If  a  capias  ad  retpondendum  be  di- 
rected to  the   chamberlain  of  the 
county  palatine   of   Chester,   com- 
manding him  to  take  the  defendant, 
it  is  iiregolar,  and  the  defendant 
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may  take  advantage  of  such  irregu- 
larity.    Braeebridgt  v.  Johnson,     12 

2.  This  court  will  not  interfere  to  take 
a  party  out  of  the  criminal  custody 
of  the  Court  of  King's  Bench,  in 
order  to  surrender  him  in  discharge 
of  his  bail.     Currie  t.  Kinnear,      28 

8.  The  defendant,  having  been  served 
-with  common  process,  collared  and 
violently  shook  tiie  officer,  and  or- 
dered him  to  quit  his  presence: 
Held,  that,  without  disclosing  more 
of  the  circumstances,  this  £d  not 
necessarily  amount  to  a  contempt  of 
the  court  and  obstruction  of  its  pro- 
cess, for  which  they  would  grant  an 
attachment     Adamt  v.  Hughet.    24 

4.  After  bail  put  in  and  Justified,  and 
a  subsequent  demand  of  plea,  and 
time  allowed  for  pleading,  it  is  too 
late  to  move  to  enter  an  exoneretur 
on  the  bail-piec^  on  the  ground, 
that  the  plaintiff  has  not  declared  on 
the  cause  of  acUon,  which  he  swore 
to  in  his  affidavit  to  hold  the  defend- 
ant to  bail.    Knight  v.  Dorty.       48 

6.  The  Court  of  C.  B.  entertained  an 
argument,  notwithstanding  there  had 
been  an  injunction  in  the  Court  of 
Exchequer  against  ftirther  proceed- 
ings in  the  Court  of  C.  B.  Oorton 
and  Another,  Execuiort,   v.  Dyson. 

219 

6.  Where  the  defendant  was  arrested 
again  after  a  non-prot,  the  court 
aSowed  the  bail-bond  in  the  second 
action  to  be  cancelled,  the  plaintiff 
not  showing  that  the  second  arrest 
was  not  vexatious.  Archer  r.  Champ- 
neyt.  289 
And  see  Wtttiame  v.  Thaeker.       514 

7.  Where  a  plaintiff,  after  being  told 
it  was  not  usual  to  obtain  the  posted, 
or  to  tax  costs,  till  the  evening  of 
the  4th  day  of  term,  obtained  the 
posted  before  four  o'clock  on  that 
day,  under  a  promise  not  to  tax 
oosts,  and  on  pretence  of  wishing  to 
effect  the  stamping ;  but,  instead  of 
doing  that,  signed  judgment,  and 
issued  execution;  the  court  set  aside 
the  judgment  and  execution,  allow- 
ing the  defendant  all  his  costs  occa- 
sioned by  such  proceeding.  Blan- 
ehenay  v.  Van-den- Bergh.  298 

8.  The  court  notified  that  for  the  fhture, 
the  posted  shall  not  be  delivered  till 
the  morning  of  the  fifth  day  of  the 
term.  Ibid, 

9.  Where  plaintiff  made  affidavit,  that 
he  sued  defendant  to  recover  damages 
for  a  breach  of  agreement  in  not  en- 
tering into  partnership,  pursuant  to 
a  partnership  deed  drawn  up  and 
signed  by  plaintiff,  but  remaining  in 
the  custody  of  the  defendant,  or  his 
attorney ;  and  that  the  plaintiff  pos- 


sessed neither  copy  nor  counterpart 
of  the  deed ;  the  court  granted  a  rule 
enabling  the  plaintiff  to  inspect  the 
deed  and  take  a  copy,  though  the  de- 
fendant swore  he  had  not  executed 
the  deed.     Morrow  v.  Saunders.   318 

10.  On  a  motion  for  leave  to  inspect  a 
partnership-deed,  the  affidavit  should 
state  that  the  party  moving  has  nei- 
ther copy  nor  counterpart.  Ibid. 

11.  The  court  permitted  the  defendant 
to  set  aside,  for  irregularity,  a  judg- 
ment on  a  scire  facias,  where  the 
writ,  being  issued  more  than  ten 
years  after  the  original  judgment, 
was  drawn  up  out  of  term,  and  is- 
sued on  a  Serjeant's  signature,  in- 
stead of  being  issued  upon  motion  in 
court,  and  where  the  defendant  had 
no  personal  notice  of  the  proceeding. 
Lowe  V.  Robins.  881 

12.  On  a  motion  to  enter  up  judgment 
on  an  old  warrant  of  attorney,  the 
affidavit  must  state  the  defendant  to 
be  alive  on  a  day  within  the  term  on 
which  such  modon  is  made.  Regula 
Oeneralis.  885 

18.  Every  notice  for  justifying  bail  in 
person  shall  be  served  before  eleven 
o'clock  in  the  forenoon  of  the  day  on 
which  such  notice  ought  to  be  served ; 
except  where  an  order  of  the  court, 
for  further  time,  shall  have  been  ob- 
tained, in  which  case  it  shall  be  suf- 
ficient to  serve  the  notice  before 
three  o'clock  in  the  afternoon  of  the 
day  on  which  such  order  shall  be 
granted  ;  and  in  all  the  cases  afore- 
said, the  affidavit  of  service  shall 
specify  the  time  of  day  at  which 
such  notice  shall  have  been  served. 
Regula  Oeneralis.  469 

14.  The  court  refused  on  motion,  to 
assimilate  the  practice  of  the  Court 
of  C.  B.  to  that  of  the  Court  of  K. 
B.  in  proceedings  against  bail.  Uow^ 
eUr.  Wyke.  490 

15.  The  defendants,  having  signed  a 
regular  bail-bond,  were  held  to  have 
waived  the  irregularity  of  the  omis- 
sion of  their  Christian  names  in  a 
capias  ad  respondendum  directing  the 
sheriff  to  take  Messrs.  L.  and  B. 
Kingston  v.  Llewellyn,  529 

PRINCIPAL  AND  AGENT. 
See  VAKiAHoa,  4. 

PROBATE 
See  EvTDSNCK,  ?». 

PROCESS  (OBSTRUCTION  OF.) 
Su  Pbaotiob,  8. 

PROMISSORY  NOTE. 
A.,  a  trader,  in  embarrassed  circum 
stances,  being  indebted  to  plaintiff 
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for  money  lent,  and  goocK,  plaintiff 
promised  to  indnoe  A.'8  creditors  to 
agree  to  a  compontion  on  condition 
of  A.'s  giving  the  plaintiff  a  promis- 
Borj  note  for  the  money  lent,  signed 
by  A.  and  another  as  seoority;  the 
note  was  given  by  A.  and  signed  by 
defendant,  as  aeonrity;  the  plaintiff 
and  A.  agreed  to  keep  the  matter  a  se- 
cret from  A.'s  creditors,  and  the  plain- 
tiff endeaTonred,  bat  in  vain,  to  ac- 
complish a  composition  with  them : 
Held,  that  tiie  transaction  was  firandn- 
lent  and  Toid,  and  that  plaiiitiff  conld 
not  recoYcr  on  the  note  against  the 
defendant.     WOU  t.  OirUns.      447 

PROMOTIONS,  887.' 
And  tee  MBHomAHDA. 

QUARTER  SESSIONS. 
Certain  referees  were  ordered  by  Act 
of  Parliament  to  ascertain  the  amonnt 
of  a  yearly  corn-rent,  and  the  Court 
of  Quarter  Sessions  was  ordered  to 
declare  the  amount  The  referees 
haying  made  their  report  to  the 
Court  of  Quarter  Sessions,  the  court 
ordered  it  to  be  filed :  Held,  that  this 
was  no  declaration  by  the  Court  of 
Quarter  Sessions  of  the  amount  of 
the  corn-rent    Bmd^$lu  t.  Fearse, 

460 
RECEIPT. 
Se$  Etipssob,  1. 

RS-ENTRT. 
Se$  PowKB. 

REFEREES. 

See  QuAmTiR  Sessions. 

REGULJB  GENERALES. 
See  PiAonoB,  12,  18. 

RENT  ARREAR. 
See  Plbapumi,  2.    RspUYiir,  2. 

REPLEVIN. 

And  #00  Costs,  6,  7.    Plbadiko,  2l 

Statvtb  or  Laboubbbs. 

1.  Where  a  magistrate  has  competent 
jurisdiotion,  and  adjudges,  and  on 
refusal  to  pay  issues  a  warrant  of 
distress  and  sale,  the  goods  taken 
under  it  are  not  replevisable.  Dic- 
tum per  RiCHABDSOVf  J.  WUeon  t. 
Weller.  67 

2.  Where  the  bailiff  of  an  exeeuirix 
made  cognisance  in  replevin  for  ar- 
rears of  rent  incurred  in  the  lifetime 
of  the  testator,  and  a  Terdict  was 
found  for  the  defendant,  the  court 
would  not  permit  the  plaintiff  to 
enter  up  iudgment  non  o6«ran^0  vere- 


I  dicto,  on  the  ground  that  the  reeerd 
j  did  not  show  the  executrix  to  be  en- 
titled to  distrain  under  82  H.  8,  c. 
I  87,  s.  L  Martin  ▼.  Bun^n,  279 
I 

REPUTED  OWNER. 
See  EviDBitcB,  4. 

RETURN. 
See  Sebbitf,  1. 

SCIRE  FACIAS. 

Su  PBACnCB,   11. 

SHERIFF. 

1.  Where  tfte-Aeriff  returned  to  a  writ 
of  summons  on  a  writ  of  right,  that 
he  had  summoned  fourknights,  wl^h 
was  according  to  fact,  but  the  officer 
of  the  court,  in  expectation  that  tiie 
knights  were  abqpit  to  be  sworn,  had, 
before  tiie  retom,  written  on  ^e 
lower  part  of  the  same  iaatniaent 
that  they  were  didy  swom,  which 
was  not  true ;  in  an  action  on  the 
case  against  the  sheriff  fcr  a  false 
return,  and  for  negiigeaoe,  In  not 
causing  the  knij^ts  to  be  sworn: 
Held,  that  the  endorsement  by  the 
officer  was  no  pait  of  Ifae  retom ; 
that  the  shraiff  was  not  answerable 
for  the  contents  of  such  endorsement, 
and  that  the  return  was  not  fUse. 
Also,  that  the  sheriff,  being  only 
commanded  by  the  writ  to  sunMiea 
the  knights,  was  not  gwlty  of  ne|^- 
gence  in  omitting  to  have  Hitrn 
swom.     Windle  t.  Rkmrd:  17 

2.  Where  goods  had  been  seised  nnder 
a  fieri  faciae,  part  of  them  aold  on 
Saturday,  and  the  resuiinder  en  Mon- 
day; an  extent  tested  on  the  Mon- 
day, was  nut  into  the  sheriff's  hand 
at  six  o'clock,  nfter  the  goods  had 
been  deliTered  to  the  pnichasgo, 
and  the  money  reeeiTed  by  the  she- 
riff: Held,  that  the  execution  was 
executed,  and  that  the  party  who  is- 
sued the  fieri  fadae  might  reovrer  of 
the  sheriff  in  an  action  for  money 
had  and  receiyed,  the  money  letried 
under  the  sale.    Amm  t.  Meriemd, 

S70 
SHIPS. 
See  Biu  or  X<api2vg.    Ibsubaitcv. 

SHIP-OWNER. 
See  BiUi  or  Lapibo.       • 

STAMP. 
See  Etipbhcb,  1. 

STATUTE  OF  LABOURERS. 

1.  Where  the  statute  of  labourers  pTca 
a  magistrate  jurisdiction  to  exsmhie 
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npon  oath  any  Bervant,  &c.,  and  to 
make  o^er  for  payment  of  wages  to 
such  servant,  and  a  magistrate,  in 
his  acQudication  on  this  act,  avers  a 
complaint  made  on  oath,  and  an  ex- 
amination on  oath,  it  is  not  compe- 
tent in  replevin,  for  taking  the  plain- 
tiff's goods,  for  the  plaintiff  to  plead 
in  bar  of  a  oognisanoe,  made  nnder 
a  warrant  of  distress  and  sale  found- 
ed on  that  acyndioation,  that  the  ser- 
vant did  not  duly  make  oath  before 
the  magistrate  that  the  sum  claimed 
was  justly  due  to  him  for  wages. 
WOionY,  Weller.  57 

2.  Nor  can  he  plead  ihat  the  sum 
claimed  was  not  doe.  IbitL 

STBAKDINQ. 
See  IxsuBJLXCM^  1. 

TENANTS  IN  COMMON. 
See  Ejiotmbnt. 

TIMB. 
See  WiTKBSS,  1. 

TITHES. 

1.  Where  an  occupier  of  land,  who  had 
been  under  compomtion  for  tithes, 
refused  to  pay  the  composition,  or 
set  out  tithes  in  kind,  alleging  that 
he  was  exempted  by  a  modus :  Held, 
that  in  an  action  on  2  &  8  Edw.  6, 
for  the  treble  value  of  the  tithes,  it 
^as  not  necessary  to  provv  a  notice 
to  determine  the  composition;  the 
occupier's  dtaclaimer  of  the  rector's 
titie  to  tithe  in  kind  rendering  no- 
tice unnecessazy.    Sower  v.  M^'or, 

4 

2.  The  rector's  right  to  the  tithe  of 
lambs  vests  at  tiie  time  when  they 
are  yeaned,  although  the  tithe  can- 
not be  set  out  untfl  they  are  fit  to  be 
weaned.     Weiekv.  Uf^  84 

TRADiB. 
See  Ixsu&AHoa,  2. 

TRADER. 
Sh  Bankboftot,  1>  8,  4^ 

TR^PABS. 

See  BAKKBtrpTCT,  5.    Costs,  6. 

EV1DS5CB,   5. 

TRIAL  AT  BAR. 
In  a  cause  concerning  rights  of  chase, 
involving  documentary  evidence  of 
great  length  and  antiquity,  together 
with  much  oral  testimony,  the  court 
would  not  grant  a  trial  at  bar,  a  new 
trial  having  recentiy  been  refused  in 
K  B.|  where  another  defendant,  who 


had  contested  the  same  rights,  had 
obtained  a  verdict.  Lord  Rivere  v. 
Pratt  and  Another,  266 

TRUSTEE, 

See  AirNuiTT. 

trSAGE, 
See  LA1IDI.0UI  axd  TsKAjrt,  2. 

USE  AND  OCCUPATION. 
See  Baboh  akd  Fsmb. 

USURY. 
On  the  11th  of  May,  1816,  A.  barrows 
of  B.  80/.  On  the  9th  June,  1817, 
A.  and  0.  give  B.,  for  that  loan,  a 
note  of  hand  for  872.  8«.,  payable  by 
four  instalments,  vix.  on  the  29th  of 
September  and  25th  of  December, 
1817,  and  the  26th  of  March  and 
24th  of  June,  1818,  with  an  agree- 
ment that  the  whole  87^  Ze.  should 
be  payable  on  default  of  any  one  in- 
stalment :  Held,  that  the  agreement 
was  not  usurious.     WdU  v.  GirUng, 

447 
VARIANCE. 

1.  In  the  recital  of  a  bond  the  differ- 
ences were  said  to  exist  *<  between 
the  above  bounden  A.,  B.,  and  C, 
and  the  above-named  D.,  E.,  and  F." 
The  declaration,  in  setting  out  the 
bond,  laid  the  differences  to  exist 
between  A.,  B.,  C,  D.,  E.,  and  F.: 
Held,  that  this  was  no  variance. 
Winta^yr.  While.  860 

2.  Where  a  lease  was  stated  in  the  de- 
claration to  be  made  by  tiie  plaintiff 
on  the  one  part,  and  T.  R.  on  the 
other,  but  turned  out,  on  evidence, 
to  have  been  made  by  the  plaintiff 
and  his  wife  on  the  one  part^  and  T. 
R.  on  the  other:  Held,  by  three 
judges  (Dallas,  C.  J.,  o^rmte),  that 
this  was  no  variance.  Arnold  v.  Re- 
voulL  448 

8.  One  count  of  the  declaration  stated 
the  consideration  of  a  guarantee  for 
5000/.  to  be  a  certtdn  credit  to  be 
given  hy  C.  and  Co.  to  V.  and  Co., 
in  a  manner  then  and  there  agreed 
upon  between  the  parties.  The  evi- 
dence to  support  this  allegation  con- 
sisted of  letters  to  the  following  ef- 
fect. 

'^My  son  informed  me  he  was 
about  to  enter  into  some  arrange- 
ments of  a  pecuniaiy  nature  for  the 
house  of  y.  and  Co.  in  which  he  is  a 
partner,  and  that  it  would  be  advan- 
tageous to  have  such  arrangements, 
or  part  of  them,  carried  into  effect 
j      by  drafts  by  me  on  you,  payable  to 
I      him  or  his  order ;  and  that  he  was 
i     persuaded  I  would  guarantee  you 
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ultimate  securitj:  I  therefore  give 
you  such  guarantee  to  the  amount 
of  6000/." 

**1  find  that  the  house  of  Y.  and 
Co.  has  deemed  it  expedient  to  es- 
tablish a  credit  with  some  house  in 
London,  upon  such  terms  as  may  be 
agreed  upon  by  the  parties;  and 
that  my  son  has  written  to  you  to 
fix  that  credit  with  you,  not  doubt- 
ing that  I  would  guarantee  your 
ultimate  security.  My  regard  for 
my  son  induces  me  to  gire  the  gua- 
rantee in  quesUon." 

**I  gave  you  a  letter  of  ultimate 
guarantee  to  the  amount  of  50002. 
for  such  arrangements  of  a  pecuni- 
ary nature,  as  my  son  might  enter 
into  with  you,  or  for  such  part  of 
them  as  might  be  carried  into  effect 
by  drafts  by  me  on  you  payable  to 
him  or  order ;  and  as  I  am  since  in- 
formed, that  such  arrangements  have 
been,  or  are  about  to  be,  extended 
to  the  amount  of  8000/.,  I  give  you 
my  ultimate  guarantee  for  the  addi- 
tional sum  of  80002." 

'*My  guarantee  for  60002.;  my 
guaranteeing  temporary  aid  on  an 
emergency;  my  guarantee  in  the 
same  year  for  80002.,  which  last  in 
its  plain  sense  marks  the  eyent  of 
the  temporary  aid,  make  the  whole 
of  my  guarantee  against  ultimate 
loss  80002.,  and  distinctly  limit  it  to 
that  amount." 

Held,  that  there  was  no  yariance 
between  the  contract  aboTe  stated, 
and  that  made  out  by  this  evidence. 

Another  count,  supported  by  the 
same  evidence,  stated  the  considera- 
tion of  the  guarantee  to  be  "  that  G. 
and  Co.  would  give  V.  and  Co.  credit, 
in  manner  then  and  there  agreed 
upon,"  and  the  promise  given  on 
such  consideration,  to  be  a  guarantee 
for  80002. 

Held  also,  that  there  was  no  va- 
riance between  this  statement  and 
the  evidence  adduced  in  proof  of  it 
Irving  v.  Mackenzie,  628 

4.  The  count  stated,  that  the  plaintiff 
had  retained  the  defendant  as  agent 
to  cause  the  plaintiff's  ship  to  pro- 
ceed **  to  Gottenburgh,  in  order  that 
she  might  afterwards  proceed  to  St. 
Petersburgh :"  the  chief  evidence  ad- 
duced in  support  of  this  aUegation 
was  a  written  arrangement  agreed 
upon  between  the  plaintiff's  man- 
aging clerk  and  the  defendant,  in 
which  it  was  ordered,  **  that  the  ship 
should  touch  at  Gottenburgh  to  know 
the  state  of  things  in  Russia,  and  re- 
ceive instructions:"  and  **that  the 
captain  should  consign  the  ship  to 
defendant's    correspondents   at  St 


I     Petersburgh,  or  any  other  place  she 
j      might  land  her  cargo  at :"  and  a 
conversation  between  the  plaintiff's 
I      clerk  and  the  defendant,  in  vhich 
'      defendant  said  **  he  had  insured  the 
ship  fh>m   Falmouth  to   Sheerness, 
that  at  Sheerness  she  would  join 
convoy  to  go  to  St  Petersburgh,  and 
that  he  would  insure  her  from  Sheer- 
ness to  Gottenburgh  and  from  thence 
to  St  Petersburgh :"  Held,  that  there 
was  a  fatal  variance  between  the 
count  an^  the  evidence.     Lcpet  v. 
De  TaeUL  538 

VENDOR  AND  VENDEE. 

The  defendants  being  unable  to  pro- 
cure payment  for  barley  which  they 
had  sold,  and  suspecting  the  vendee 
to  be  in  bad  circumstances,  re-pur- 
chased the  barley  by  a  third  person, 
and  in  his  name,  a  short  time  before 
the  bankruptcy  of  the  vendee,  who 
was  not  privy  to  the  contrivance  of 
the  defendants :  Held,  that  this  was 
no  fraud  within  the  bankrupt  laws. 
Harria  v.  LuneiL  890 

VENUE. 
In  an  action  for  a  libel  contained  in  a 
letter,  the  court  would  not  change 
the  venue  from.  London  to  Worcester, 
after  an  affidavit  that  the  deponent 
believed  the  letter  to  have  been  writ- 
ten at  Stafford,  because  it  bore  the 
Stafford  post  mark.     HUchon  v.  Bat 
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WARRANT  OF  ATTORNEY. 
See  Peactiob,  12. 

WIND-MILL. 
See  ExEOunoN. 

WINE. 
Su  Exoiss. 

WITNESS. 

1.  A  witness  cannot  recover  a  compen- 
sation for  his  time,  though  an  ex- 
press promise  be  given  him,  that  he 
shall  be  paid  for  his  loss  of  time. 
WilUe  T.  Peekkam,  615 

2.  Under  the  18  G.  8,  c.  63,  the  court 
will  grant  a  fnandamue  to  the  court 
in  India,  to  examine  witnesses  on 
behalf  of  the  defendant  in  a  civil 
action.     OrUiard  v.  Hogue.  519 

WRIT  OF  RIGHT. 
See  SHBRirr,  1. 

WRIT  OF  SUMMONS. 
8e€  SHKRirr,  1. 
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CASES 

ABOUED  AND  DECIDED  AT 

nr  THE 

COURT  OF  COMMON  PLEAS, 


At  the  SittiBgs  after  Michaelmas  Term,  59  George  III. 

1818. 


BRAY  V.  MAYNE.— p.  1. 

After  a  hired  horse  is  exhausted  aDd  has  refused  its  feed,  the  hirer  is  bound  not  to 

use  iu 

Assumpsit.  The  first  count  of  the  declaration  stated  that,  in 
consideration  the  plaintiff  would,  on  the  28th  day  of  May,  1818, 
deliver  to  the  defendant  in  good  order  and  condition,  a  gelding, 
which  he  had  proposed  to  buy  of  the  plaintiff,  the  defendant  pro- 
mised either  to  return  the  animal  on  the  Tuesday  following,  in  the 
same  order  and  condition,  and  to  pay  10/.  for  the  use  of  it,  or  to 
purchase  it  at  the  sum  of  55/.  The  breach  assigned  was,  that  the 
defendant  had  delivered  back  the  gelding  in  a  much  worse  state 
and  condition,  without  paying  either  the  10/.  or  the  55/.  There 
were  other  counts  in  the  declaration. 

It  appeared  in  evidence,  that  the  defendant  had  applied  to  the 
plaintiff,  (who  was  a  horse-dealer,)  for  the  purchase  of  a  horse. 
On  Thursday,  the  28th  of  May,  the  defendant  called  at  the  plain- 
tiff's stables,  and  asked  for  the  horse  in  question,  which  was  the 
one  he  purposed  purchasing,  but  which  the  ostler,  at  first  declined 
delivering,  without  the  price  being  paid ;  however,  on  the  defend- 
ant's refusing  so  to  do,  unless  he  was  allowed  a  trial,  the  ostler 
delivered  it,  on  condition  that  the  defendant  should  either  return 
it  in  the  same  state  on  the  Tuesday  following,  paving  10/.  for  the 
use  of  it,  if  it  should  not  suit  him,  or  that  he  should  purchase  it  at 
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the  sum  of  55/.  The  defendant  left  London  with  the  horse  on  the 
following  day,  for  Worthing,  where  he  arrived  on  the  ensuing 
Saturday ;  and  the  horse  did  not  then  appear  to  be  affected  with 
any  disorder,  except  a  cold.  On  the  Monday  following,  the  de- 
fendant left  Worthing  for  London ;  and  having  driven  the  horse  as 
far  as  Horsham  that  night,  he  on  die  next  momins  proceeded  to 
Ewell,  which  is  a  distance  of  twenty  miles.  On  £e  defendant's 
arrival  at  the  latter  place,  the  ostler,,  belonginfi;  to  the  stables  at 
which  the  horse  was  put  up,  discovered  that  mere  was  a  swelling 
under  its  throat,  and  that  the  horse  refused  its  feed.  The  defendant, 
however,  drove  it  from  Ewell  to  London,  notwithstanding  it  was 
during  part  of  the  journey  much  distressed ;  and,  when  brought 
to  the  plaintiff's  stables  it  was  proved  to  have  been  in  a  much 
worse  condition  than  when  delivered.  A  vetermary  surgeon,  who 
was  called  as  a  witness,  said,  he  considered  it  a  want  of  proper 
care  and  attention  to  compel  a  horse  to  pursue  its  joumev  after  it 
had  been  driven  for  twenty  milea  oa  the  same  day,  and  had  refused 
its  feed. 

Dallas,  C.  J.,  ruled,  that  under  these  circumstances,  the  plain- 
tiff was  entitled  to  a  verdict  for  the  price  of  the  horse.  After  its 
strength  was  exhausted,  and  it  had  refused  its  feed,  the  defendant 
had  no  right  to  pursue  his  journey  with  it.  The  animal,  instead 
of  going  at  its  ordinary  pace,  was  obliged,  from  distress  to  crawl 
and  creep.  Neither  was  the  defendant  entitled  to  avail  himself 
of  that  part  of  the  contract  which  allowed  him  to  return  the  horse 
on  the  Tuesday,  on  payment  of  the  10/.,  because  as  the  horse,  on 
being  returned,  was  m  a  worse  state  than  when  originally  delivered 
to  the  defendant,  the  condition  on  which  it  was  delivered,  and 
GIL  which  abne  the  right  to  return  it  to  the  plaintiff  on  payment 
of  the  10/.  depended,  had  not  been  fulfilled. 

The  jury  found  a  verdict  for  the  plaintiff,  for  the  price  of  the 
horse. 

Vaughcoiy  Serjt.,  and  E.  LaweSj  for  the  plaintiff. 

Coj^j  Seijt,  and  ManrAngyioi  the  defendant. 

See  CogBB  v.  Benard,  2  Ld.  Rsym.  91 6,  Bull.  N.  P.  79,  Jones  on  fiailments,  8ft^ 
The  hirer  of  a  horse  is  not  responsible  for  any  mistakes,  which  a  farrier,  whom  he  calls 
in  to  attend  the  horse,  may  commit  in  the  treatment  of  it;  but  if,  instead  of  calling  in  a 
farrier,  he  prescribe  for  the  horse  himself;  and,  from  unskilfulness,  give  it  a  medicine 
which  causes  its  death,  he  assumes  a  new  degree  of  responsibility,  and,  by  not  exercising 
the  eame  degree  of  care  which  might  be  expected  from  a  prudent  man  towards  his  own 
horse,  he  becomes  liable  to  the  owner.  Dean  ▼.  Keaie,  ESaq.  3  Gampb.  4.  In  an  action 
for  not  taking  proper  care  of  a  hired  horse,  the  plaintiff  must  give  some  positive  evidence 
of  negligence.    Cooper  v.  Barton,  Ibid.  p.  5. 


SWINFORD  V.  BURN.— p.  5. 

In  an  action  on  an  award  to  recover  the  sum  awarded,  the  de£sndant  cannot  dispute 
the  validity  of  the  award,  his  proper  course  being  to  apply  to  the  court  to.  have  it  set 
aside. 

Debt  on  an  award  to  recover  735/.,  being  the  sum  awarded  to 
the  plaintiff.     The  execution  of  the  submission  by  the  defendant 
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was  prored,  and  likewise  that  he  frequently  attended  the  arbitra- 
tor, during  the  progress  of  the  reference.  The  only  application 
which  had  been  made  to  set  aside  the  award,  was  to  the  court  of 
Chancery,  and  that  application  was  dismissed  by  the  lord  Chanr 
cellor. 

Dallas,  C.  J.,  observed  that,  under  these  circumstances,  the 
award  must  be  considered  as  conclusive,  and  binding.  The  de- 
fendant had  no  right,  in  this  action,  to  unravel  the  accounts  exhi- 
bited to  die  arbitrator,  and  dispute  the  validity  of  his  award.  He 
had,  from  time  to  time,  attended  the  arbitrator,  and  sanctioned 
and  recognised  his  authority  to  proceed ;  and,  if  he  now  felt  in- 
clined to  canvass  &e  award,  his  proper  and  only  course  was  by  an 
application  to  the  court  to  have  it  set  aside.* 


An*  allegation  that  the  time  fer  making  the  award  was  in  due  manner  enlaigedr  to  wit, 
mtfl  a  certain  day,  doea  not  lendar  it  neceeeaiy  ta  ptart  that  the^  time  was  enlarged 
mitil  that  day. 

It  appeared  that  the  time  originally  limited  by  the  submission 
for  malang  the  award,,  was  the  1st  day  of  January,  1818:  but  a 
power  of  enlarging  the  time  for  any  period  not  exceeding  six 
months  was  vested  in  the  arbitrator.  On  the  19th  of  December, 
1817,  the  time  was  accordingly  enlarged  until  the  20th  of  April, 
1818;  and  on  the  13th  of  the  latter  month,  the  award  was  made. 
In  the  declaration  it  was  stated,  that  the  arbitrator  did  in  due 
manner  extend  the  time  for  making  his  award  for  a  certain  space 
of  time,  to  wit,  to  the  20th  day  of  April,  1818.*' 

Lens  J  Serjt.,  for  the  defendant,  insisted  that  the  allegation  in  the 
declaration  as  to  the  enlarged  time  must  be  proved.  The  day  to 
which  the  enlargement  extended,  was  material  to  be  alleged ;  and 
as  it  might  have  been  traversed,  so  it  must  be  proved. 

Copley  Serjt.,  contra.  The  material  allegation  is  Ae  enlarge- 
ment, which  is  stated  to  have  been  made  in  due  manner ;  and  it 
matters  not  to  what  day  the  enlargement  was  extended,  if  the 
award  were  made  within  the  enlarged  time.     The  day,  therefore, 

*  To  an  action  of  debt  on  the  submiaeion  bond  the  defendant  cannot  plead  partiality 
or  improper  conduct  in  the  arbitrator ;  this  being  ground  only  for  applying  to  the  equita- 
ble  jurisdiction  of  the  court  to  set  aside  the  award.  Braddick  v.  Thompson,  8  East,  344. 
Neither  can  such  matter  be  given  in  evidence  under  a  plea  of  nii  debet  to  an  action  of 
debt  on  the  award.  Wills  v.  Maccarmick,  2  Wils.  148.  And  a  parol  agreement  be- 
tween the  parties,  to  relinquish  and  abandon  the  award,  will  not  form  the  subject  of  a 
plea  in  bar  to  an  action  on  the  submission  bond.  Braddick  v.  Thompson,  supra.  But 
where  all  matters  in  difference  are  referred,  it  is  a  good  plea  in  bar  to  an  action  on  the 
submission  bond,  that  a  particular  difference  was  notified  to  the  arbitrator  before  the 
award  was  made,  and  that  he  neglected  to  decide  upon  iu  Mitchell  v.  Staveley,  16 
East,  58.  To  this  the  plaintiff  may  reply  that  no  such  matter  was  subgect  to  the  consi- 
deration of  the  arbitrator,  and  call  him  to  prove  the  &ct,  Ravee  v.  Farmer,  4T.  R.  146; 
unless  the  subject  of  the  replication  was  a  matter  in  difierence  at  the  time,  and  within  the 
scope  of  the  reference,  in  which  case  it  is  the  fault  of  the  pany  himself,  that  the  question 
was  not  brought  under  the  considemtton  of  the  arbitrator.  Smith  v.  Johnson,  15 
East,  213. 
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being  immaterial,  and  being  laid  under  a  videlicet^  may  be  re- 
jected. 

Dallas,  C.  J.,  ruled  that  the  day  to  which  the  time  for  making 
the  award  was  enlarged,  was  immaterial ;  and,  consequendy,  need 
not  be  proved.* 


Semble,  that  an  arbitrator  may  recover  a  compeittation  for  his  trouble. 

The  expenses  of  the  reference  and  of  the  award  were  350/., 
which  were  proved  to  be  reasonable ;  and  the  plaintiff  having  paid 
them,  now  claimed  from  the  defendant  a  moiety  on  the  aumority 
of  Orove  v.  Coar,  1  Taunt.  165. 

LenSj  Serjt.  The  expenses  attending  the  reference  and  award, 
did  not  constitute  a  debt  legally  claimable.  The  arbitrator  him- 
self could  not  have  maintained  an  action  to  recover  them.  Vtrany 
V.  Wdmej  4  Esp.  N.  P.  C.  47.  The  plaintiff,  therefore,  was  under 
no  compulsion  to  pay  the  money ;  and,  by  maJdng  a  voluntary  pay- 
ment of  the  whole,  he  cannot  acquire  a  nght  of  action  against  the 
defendant  to  recover  from  him  a  moiety,  by  way  of  contribution. 

Dallas,  C.  J.  I  think  this  question  has  been  before  the  court 
in  a  recent  case.  My  present  impression  is,  that  the  plaintiff  is 
entitled  to  recover.     An  arbitrator  may  certainly  demand  a  com- 

Eensation  for  his  trouble ;  and  if  so,  as  the  sum  paid  in  this  case 
as  been  proved  to  have  been  reasonable,  the  plaintiff  may  call 
upon  the  defendant  for  contribution.  But  I  will,  if  it  be  desired, 
reserve  the  point,  t 


Whether  interest  on  a  sum  awarded  is  claimable  as  matter  of  right,  qaere. 

In  calculating  the  damages,  the  plaintiff  claimed  interest  on  the 
sums  awarded,  from  the  respective  days  on  which  they  were  di- 
rected to  be  paid.  On  the  allowance  of  interest  being  objected 
to, 

Copley y  Serjt.,  contended,  on  the  authority  of  Pinhom  v.  Tuck- 
in^toHy  3  Campb.  468,  that  he  was  entitled  to  it. 

*  See  the  cases  on  this  subject,  collected  by  the  learned  editor  of  Saunders*  Reports, 
in  a  note  to  Dakin*s  case,  vol.  II.,  p.  290,  a.  See  also  Gilbert  v.  Stanislaus,  3  Price^s 
Excheq.  Rep.  54. 

f  I  have  been  unable  to  find  the  case  to  which  the  chief  justice  alluded.  Indeed,  it 
does  not  appear  to  be  in  print.  In  the  case,  however,  of  an  express  promise,  it  is  dear 
that  an  action  will  lie.  Hardres  v.  Prowd,  Sty.  465.  And  there  are  cases  which  operste 
as  an  implied  recognition  of  the  right  of  an  arbitrator  to  a  reasonable  compensation  in 
the  absence  of  an  express  promise.  Thus,  in  the  cases  of  Miller  v.  Robe,  3  (^aunt.  461, 
and  Fitzgerald  v.  Graves,  5  Taunt.  342,  ante  vol.  I.  128,  the  court  of  Common  Pleas 
referred  sums  awarded  by  arbiirators  to  be  paid  to  themselves  to  the  prothonotary  to  be 
reduced.    But  see  George  v.  Louseley,  8  Enst,  13. 
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Vaughan,  Serjt.,  for  the  defendant,  insisted  that  interest  was  not 
claimable  as  matter  of  right,  but  that  the  jury  might  give  it  in  the 
way  of  damages. 

The  jury  allowed  the  claim  of  interest,  and  found  a  verdict  for 
the  plamtiff. 

Copley  J  Serjt.,  and  Campbell^  for  the  plaintiff. 

Lens  and  Vaughany  Serjts.,  for  the  defendant. 


ANSTEY  and  Others  f>.  MANNERS.— p.  10. 

After  a  ■entenee  of  divorce  ab  initio,  the  liability  of  a  hiuband  for  the  debts  of  hia 
wife  does  not  continue, 

Assumpsit  for  goods  sold  and  delivered. 

The  plaintiffs  are  furniture  drapers  in  London,  and  the  defend- 
ant a  lady  resident  in  Portman-sauare.  The  action  was  brought 
to  recover  the  sum  of  55/.  Is.  2a.,  for  furniture  drapery  supplied 
by  the  plaintiffs.  It  appeared  in  evidence,  that  the  defendant  had 
been  married  to  a  gentleman  of  the  name  of  Dalrymple,  with  whom 
she  afterwards  lived ;  and  consequently,  appeared,  and  was  known 
as  his  wife.  On  the  17th  of  June,  1811,  a  sentence  of  nullity  of 
the  marriage  was  pronounced  by  the  Consistorial  Court  at  Doc- 
tors' Commons,  and  the  defendant  and  Mr.  Dalrymple  then  sepa- 
rated. A  small  portion  of  the  g^oods  was  supplied  previously  to 
the  sentence  of  nullity  of  marriage  being  pronounced ;  but  the 
greater  part  was  delivered  subsequently  to  that  time.  The  defend- 
ant uniformly  ordered  the  goods,  and  was  debited  for  them  in  the 
plaintiff's  books,  and  Mr.  Dalrymple  in  no  instance  gave  direc- 
tions respecting  them. 

Vaughany  Serjt.,  for  the  defendant,  insisted,  that,  under  these 
circumstances,  the  defendant  was  not  liable.  She  lived  with  Mr. 
Dalrymple  as  his  wife,  from  the  time  of  their  marriage,  until  the 
final  adjudication  of  divorce :  and,  with  reference  to  the  liability 
of  the  husband,  they  must,  during  that  period,  be  considered  to 
have  been  man  and  wife.  Mr.  Dalrymple  is,  therefore,  liable  for 
the  ^oods,  which  were  supplied  before  die  sentence  of  nullity  of 
mama^e  was  pronounced.  He  is  also  liable  for  the  other  part  of 
the  plamtiff 's  demand.  The  parties,  it  appears,  continued  to  deal 
in  the  same  manner  subsequently,  as  thev  did  antecedently  to  the 
divorce ;  the  dealing,  therefore,  was  on  the  original  credit.  Where 
no  new  contract  is  expressed,  the  dealing  must  be  supposed  to  be 
on  the  footing  of  the  old  contract. 

Pabk,  J.  A  sentence  of  divorce  ab  inUio  has  been  admitted  to 
have  been  pronounced  by  the  Ecclesiastical  court  in  June,  1811. 
From  that  time,  therefore,  Mr.  Dalrymple  ceased  to  be  liable  for 
debts  contracted  by  the  defendant.  The  liability  of  a  husband  for 
the  debts  of  his  wife  does  not  continue  after  a  divorce.  If  the 
wife  becomes  a  single  woman  by  operation  of  law,  it  is  the  same 
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as  if  she  had  always  remained  single.     Her  liabilities  are  lit  do 
respect  different. 

Verdict  for  the  plaintiff. 

Copley y  Serjt.,  and  Cofnyn^  for  the  plaintiff. 

Vaughariy  Sexjt,  for  the  defendant. 

Although  a  man  is  coneloiiveif  liable  for  neceaiariev  supplied  to  s  woman  while  be 
is  living  with  her  as  her  husband ;  yet  after  a  separation  he  is  not  liable  for  necessa- 
ries, on  the  ground  that  he  has  lived  with  her,  azid  represented  her  as  his  wife,  if  he 
can  show  that,  in  point  of  fact,  they  were  not  married.  Manro  v.  De  Chemant,  4 
Campb.  315.  But  if  a  man  marry  a  woman,  and  hold  her  out  to  the  world  as  his 
wife,  he  does  not  disohaige  kimself  fnun  his  liability  ibr  necessaries,  by  proving  a 
previous  marriage  between  himself  and  another  woman  still  olive,  unless  he  bring  home 
a  clear  knowledge  of  the  celebration  of  the  first  marriage  to  the  person  who  supplied 
the  necessaries  to  the  second  wife.  Robinson  v.  Nahon,  1  Campb.  245.  Bat  see 
Watson  V.  Threlkeld,  3  Esp.  N.  P.  C.  637 


LLOYD  V.  SANDILANDS,  Cfer&.— p.  13. 

*Where  money  is  advanced  to  A.  as  the  manager  of  an  institution  for  the  purpose  of 
purchasing  shares  therein,  and  there  is  no  proof  of  a  misapplioation  of  the  money  by 
•him,  the  person  advancing  it  cannot  recover  it  back  from  A.  on  the  fiiibre  of  the 
institution.  To  enable  the  peraon  advancing  to  recover  from  A.  he  most  show 
«ither  fraud  in  the  receipt  of  the  money,  or  a  misapplication  of  iL 

Assumpsit  for  mooey  lent  and  advanced,  and  money  had  and 
•received. 

It  appeared  that  in  the  year  1807,  a  society  or  institution  was 
projected  and  formed,  called  the  "Philanthropic  Annuity  So- 
ciETY.*'  A  person  of  the  name  of  Thompson,  at  the  time  of  the 
formation  of  the  institution,  undertook  the  office  of  manager  of  it, 
and  continued  to  act  in  that  capacity  until  the  year  1813,  when 
he  retired;  and  the  defendant  succeeded  him  in  that  situation. 
The  plaintiflf,  before  the  secession  of  Thompson,  became  a  share- 
holder in  the  institution,  and,  subsequently  to  that  time,  advanced 
several  sums  of  money  to  the  defendant,  for  the  purpose  of  pur- 
chasing for  her  shares  therein.  A  great  many  other  persons  like- 
wise became  shareholders ;  and,  on  paying  their  money,  each  per- 
son received  a  certificate  or  share  ticket.  The  defendant  receiv- 
ed all  the  money  paid  in  for  the  purchase  of  annuities,  and  hand- 
ed over  to  the  cashier  sufficient  to  discharge  the  annual  payments 
or  dividends.  No  banker  was  employed ;  but  the  money,  when 
paid  to,  was  kept  by  the  defendant.  The  trustees  of  the  institu- 
tion never  held  any  meetings  for  the  purpose  of  inquiring  into  its 
concerns.  In  the  year  1816,  the  affairs  of  the  society  became  em- 
barrassed, and  it  was  broken  up.  The  ledger  of  the  society  was 
produced,  in  which  the  entries  were  made  under  the  direction  of 
the  defendant ;  and  the  plaintiff  was  therein  credited  with  the  mo- 
nies received  of  her,  as  being  for  shares  in  the  institution.  It  was 
not  proved  that  the  defendant  had  been  guilty  of  any  misapplica- 
tion of  the  monies. 
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Dallas,  C.  J.,  in  summing  up  io  the  juiy,  observed,  that  the 
action  was  brought  to  recover  a  sum  of  money,  which  had  been 
advanced  by  the  plaintiff  to  the  defendant,  to  be  applied  to  a  par- 
ticular purpose.  The  receipt  of  the  money  by  the  defendant  was 
alleged  to  be  fraudulent,  as  it  W9S  to  be  applied  tp  the  u$e  of  4 
;$Ociety,  which  was  delusive.  The  defendant  w^  i>ot  the  projector 
of  the  society ;  and  the  plaintiff,  instead  of  being  ori^nally  induced 
to  advance  her  money  on  any  fraudulent  representations  of  the 
defendant,  was  a  shareholder  at  die  time  when  Thonpsoa  iiUed 
the  situation  of  manager,  which  was  before  the  d^eqdant  igjider- 
took  that  office.  The  mere  proof  that  money  has  been  paid  to 
another,  will  not  entitle  the  party  paying  to  recover  it  back  ;  but, 
where  money  is  received  fraudulently  for  the  purpose  of  being 
applied,  the  consideration  ^ils.  In  this  case,  however,  there  1^ 
ao  evidence  of  fraud  having  been  practised  by  the  defendaat.  H<l 
"was  not  the  inventor  of  the  scheme,  nor  was  he  manager  when  the 
plaintiff  first  embarked  in  it.  The  defendant  has  been  proved  to 
have  received  money  since  Thompson's  secession;  but  it  was 
advanced  to,  and  received  by  hi«  in  the  character  of  manager,  for 
the  purpose  of  being  applied  to  the  use  of  the  society.  There  is 
no  proof  of  a  misapplication  of  the  money  by  him ;  and  if  he  be 
liable  to  the  plaintiff,  he  is  also  liable  to  every  other  shareholder. 
The  mere  circumstance  of  the  society  not  being  able  to  pay,  is  not 
evidence  on  which  to  6x  fraud  on  the  defendant.  A  failure  of 
ftinds  cannot  constitute  fraud.  The  plaintiff  must  prove  an 
obtaining  of  the  money  by  fraud  ;  and  if  that  had  been  shown,  the 
defendant  could  not  have  resisted  this  action  with  success.  But 
the  defendant  was  only  a  member  of  the  society  in  common  with 
others  ;  and,  although  he  acted  as  manager,  yet  there  has  been  no 
proof  of  any  misapplication  during  his  management.  If,  however, 
it  was  a  fraudulent  contrivance  of  the  defendant  to  get  money 
into  his  hands,  his  conduct  is  founded  in  fraud,  and  the  plaintiff  is 
entitled  to  recover. 

The  plaintiff  submitted  to  be  nonsuited. 


^e  mere  circumstance  of  a  cheque  being  made  payable  to  A.  and  pf  A.*8  having 
received  pa}rment  of  it,  is  not  evidence  that  the  maker  gave  it  to  hino. 

In  the  course  of  the  trial,  it  appeared  that  a  cheque  for  2,242/. 
Is.  6d,  drawn  by  the  plaintiff,  upon  her  bankers,  Messrs.  Ransom, 
Morland  and  Co.,  and  made  payable  to  the  defendant,  had  been 
presented  at  that  house  for  payment,  and  that  1,300/.,  part  of  it, 
was  carried  to  the  account  of  the  defendant,  who  likewise  banked 
there,  and  the  residue  was  paid  to  the  person,  who  presented  the 
cheque.  There  was  no  evidence,  however,  to  show  that  the  plain- 
tiff had  given  the  cheque  to  the  defendant,  or  in  any  other  manner 
to  connect  them  with  it. 

Lens  J  Serjt.,  contended  that  as  part  of  the  cheque  had  been  car- 
ried to  the  credit  of  the  defendant  in  the  banker's  books,  it  was 
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prima  facie  evidence  that  the  defendant  received  the  cheque  finom 
the  plaintiff,  and  therefore  required  explanation. 

Dallas,  C.  J.  Although  the  cheque  is  made  payable  to  the 
defendant,  yet  it  might  have  been  given  to  a  third  person,  and 
through  that  third  person  might  have  eot  into  the  hands  of  the  de- 
fendant The  plamtiff  and  the  defendant  are  not  by  this  evidence 
connected  widi  the  cheque.    This  is  not  proof  of  payment 

LenSf  OnsloWy  Serjts.,  and  Adam^  for  the  plaintiff. 

Copley  and  Toddy,  Serjts.,  for  the  defendant. 

In  the  eaie  of  Egg  t.  Baroett,  3  Esp.  N.  P.  C 196,  it  was  hoMeo,  that  payment  of 
money  may  be  proved,  by  the  payer  producing  a  cheque  drawn  by  him  upon  bia  bankera, 
in  fiivour  of  the  payee,  and  endorsed  by  the  latter;  although,  ¥dthout  the  endorsement,  it 
would  not  be  evidence.  But  the  mere  proof  of  the  delivery  and  payment  of  a  cbeqoe  is 
not  sufficient  evidence  of  a  debt  due  from  the  person  to  whom  it  is  delivered  and  paid, 
unless  it  is  shown  upon  what  consideration,  and  under  what  circumstances,  the  cheque 
was  given.    Aubert  v.  Walsh,  4  Taunt.  293.    See  also  Caiy  v.  Geirish,  4  Esp.  N.  P.  GL  9. 


MARSON  V.  BARBER,  and  Others.— p.  17. 

Where  A.  deposits  with  B.  goods  to  be  sold,  and,  on  a  sale  being  efiected,  the  profits^ 
after  deducting  the  cost  price,  &c.  are  to  be  equally  divided  between  them;  but  tha 
loss,  if  any,  is  to  be  borne  exclusively  by  A^  if  B.  effect  a  sale  and  receive  the 
money,  the  debt  due  from  him  to  A.  is  sufficient  to  support  a  commission  of  bankruptcy 


TURNER,  Bart.,  v.  TURNER  and  Others.— p.  20. 

To  support  an  action  for  a  conspiracy  in  issuing  a  commisnon  of  lunacy,  malice  and  a 
want  of  probable  cause  must  be  proved.  On  proof  of  a  total  want  of  probable  canse 
malice  may  be  implied ;  but,  although  express  malice  be  proved,  some  slight  evidence 
of  a  want  of  probable  cause  must  be  given. 

This  was  an  action  for  a  conspiracy  in  issuing  a  commission  of 
lunacy  to  inquire  of  the  plaintm 's  sanity,  which  was  afterwards 
superseded. 

A  witness,  called  on  the  part  of  the  plaintiff,  proved  that,  about 
the  time  the  commission  was  issued,  the  plaintiff  was  seized  with 
a  fit  of  illness,  which  was  followed  by  a  depression  of  spirits,  and 
that  his  medical  attendants  considered  it  necessary  to  place  him 
under  the  care  of  keepers. 

Dallas,  C.  J.  In  this  case,  any  inference  of  malice  is  ex- 
cluded, and  a  probable  cause  is  proved.  The  course  of  things  is, 
therefore,  inverted.  If  the  plaintiff  had  proved  a  total  want  of 
probable  cause,  malice  might  be  implied.     But  here  no  want  of 

Srobable  cause  is  shown ;  and  it  has  been  ruled,  by  the  late  Mr. 
ustice  Le  Blanc,  that,  although  express  malice  be  proved,  some 
slight  evidence  of  a  want  of  probable  cause  must  be  given.     See 
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tncledm  v.  Berry^  cited  in  Selw.  N.  P.  (4th  ed.)  996,  n.  2.     I 
think  the  plaintiff  must  be  called. 

Plaintiflf  nonsuited . 

LefnSy  Copley y  Serjts.,  and  G.  W.  Marriott j  for  the  plaintiff. 

Vaughan^  Serjt.,  and  Hutchinson^  for  the  defendants. 


WELLS  V.  GIRLING.— p.  21. 

lo  declaring  on  a  promisBory  note  payable  by  inatalnienta,  if  any  one  of  the  daya  on 
which  an  inatalment  ia  made  payable  be  incorrectly  stated,  the  variance  ia  fotal. 

This  was  an  action  by  the  payee,  against  the  maker  of  a  pro- 
missory, note,  payable  by  instalments. 

An  instalment  which  was  payable  on  the  24th  of  June,  was  stated 
in  the  declaration  to  have  been  payable  on  the  4th  of  that  month. 
The  days  of  payment  of  the  other  instalments  were  correcdy 
stated. 

Copley y  Seijt.,  for  the  defendant,  insisted,  that  this  was  a  fatal 
variance. 

Vaughanj  Sent.,  contra.  The  day  for  the  payment  of  the  instal- 
ment has  passed.  The  variance,  therefore,  is  not  material.  The 
days  on  which  the  other  instalments  are  payable,  are  correctly 
stated.  In  order  to  render  the  objection  available,  the  instrument 
declared  upon  ought  to  appear  to  be  different  from  that  produced 
m  evidence. 

Dallas,  C.  J.  The  distinction  is  between  an  allegation  of  sub- 
stance, and  one  of  description.  The  latter  must  be  exactly  proved ; 
but  it  suffices  if  the  former  be  proved  substantially.  This  is  an 
allegation  of  description. 


If  by  reaaon  of  the  mia^escription  of  a  promioory  note  in  the  declaration,  the  plaintiff 
is  precluded  from  recovering  upon  iuqumre,  whether  it  be  receiyable  under  the  money 
coonca. 

JP.  Pollockj  on  the  same  side,  then  contended,  that  the  note  might 
be  used  as  evidence  under  the  money  counts.  Between  the  origi- 
nal parties,  debt  is  maintainable ;  and,  therefore,  as  a  privity  exists, 
resort  may  be  had  to  the  money  counts.  A  promissory  note  has 
been  repeatedly  admitted  to  prove  an  account  stated,  and  a  promise 
to  pay  on  that  count. 

Dallas,  C.  J.,  inquired  whether  there  was  any  case,  in  which 
where  the  instrument  was  imperfectly  described,  it  had  been  ad- 
mitted as  evidence  under  the  money  counts  ? 

JP.  Pollock^  having  answered  in  the  affirmative,  the  Chief  Jus- 
tice reserved  the  point ;  but  it  was  admitted,  that  there  was  no 

40 


854  Knight  v.  Martin.  N.  P.  1818. 

original  consideration  moving  from  the  plaintiff  to  the  defendtjutf 
and  that  no  money  had  passed  between  them. 

The  plaintiff  had  a  verdict,  subject  to  the  point  reserved. 

Vaughan^  Serjt.,  and  F.  Pollock j  for  the  plaintiff. 

Copley  J  Serjtiy  and  Bayley^  for  the  defendant. 

In  sn  action  at  the  suit  of  the  payee  of  a  bill  against  the  drawer,  and  in  an  action  at 
the  suit  of  the  payee  of  a  note  against  the  maker,  the  count  for  money  knt  ia  proper,  the 
instruments  themselves  being  evidence  of  money  lent  by  the  payee  to  the  drawer  of  tfas 
one,  and  maker  of  the  other.  Gierke  v.  Martin,  2  Ld.  Raynk  758;  Grant  v.  Vaoghan, 
3  Burr.  1525;  Per  Lord  Ellenborough,  in  Marshall  v.  Poole,  13  East,  100.  Bayiey  on 
Bills,  (3d.  ed.)  163.  So  an  endorsee  may  recover  under  the  count  for  money  lent  in  an 
iction  against  his  immediate  endorser.  iCeseebower  v.  Tims,  BayL  on  Bills,  161,  n.  6. 
And  in  an  action  against  the  acceptor  af  the  snit  of  tlie  drawer  of  a  bill  of  exchange  which 
is  made  payable  to  his  (the  drawer*s)  own  order,  the  bill  is  evidence  under  the  count  for 
money  had  and  received.  Thompson  v.  Morgan,  3  Campb.  lOl.  But  in  seoenri,  the 
payee  or  holder  of  a  bill  of  exchange,  in  an  action  against  the  acceptor,  cannot  reeon  to 
the  count  for  money  paid.  Gibeon  v.  Minet,  1  H.  Bl.  602.  Indeed  the  rule  does  not 
seem  to  apply,  where  there  is  no  privity  between  the  plaintifT  and  the  defendant,  as  be> 
tween  the  endortee  and  acceptor  of  a  bill,  and  the  endorsee  and  the  ntaker  of  d  noti^  be- 
tVeen  whom,  if  the  plaintiff  dannot  succeed  on  the  count  on  the  bill  of  note,  aiid  tb^r* 
be  no  express  promise  to  pay  the  amount,  the  common  counts  are  usually  of  nd  nnmL 
Johnson  v.CoUings,  1  East,  98;  Barlow  v.  Bishop^  Ibid.  433;  Houlev.  Baxter^  3  East, 
177;  Waynham  v.  Bend,  1  Campb.  175;  Exon  v.  Russell,  4  Maul.  &Sehvyn,  305. 
Where  a  bill  or  note  is  not  properly  stamped,  the  plaintiff  may.  if  be  has  evidence  of  thtf 
eonsideratioti  passing  from  bimseilf  \o  the  defendant,  and  counts  in  his  (^lanHionada|>ted 
to  it,  as  in  the  case  of  goods  sold,  money  lent,  &c.  give  evidence  of  that  consideration, 
and  recover  on  those  counts;  for,  (hough  the  instrument  is  void, the  law  implies  a  pro- 
mise to  pay  the  motley  due  on  the  consideration.  Alves  v.  Hodgson,  7  T.  R  341 ; 
Wilson  V.  Kennedy,  I  Esp.  N.  P.  C.  245;  Tyte  v.  Johes,  1  EUst,  58,  n.  (a);  Brown  t. 
Watts,  1  Taunt.  353.  To  entitle  a  plaintiff  to  resort  to  the  comrnon  connta,  in  OTder  i» 
aupply  the  omission  or  defect  of  the  count  on  the  bill  or  note,  it  is  necessary  that  the 
particuUrs  of  his  demand  should  state  tlie  consideration  of  the  instrument.  Wade  ▼. 
Beasley.  4  Esp.  N.  P.  C.  7,  Selw.  N.  P.  (4th  edit.)  354,  n.  62.  And  the  demand  abooU 
be  noticed  iti  the  o6unael'8  opening  of  the  case  on  the  trial  Pateraeu  t.  ZaehaHah^  1 
8iarkie*i9N.P.C.72. 


RO WE  V.  LANT.— p.  24. 

Tha  petitioniiiff  creditor's  debt  trading,  and  act  of  bankruptcy,  are  auffieieatly  proved  bjr 
the  production  of  the  commission,  and  the  proceedings  under  it,  in  a  case  wfacra  ika 
defendant  is  not  named  as  assignee  on  the  record,  provided  no  notice  under  Sir 
Samuel  Romilly*s  act,  49  Geo.  3,  c.  121,  &  10,  has  been  given  by  the  plaiati£ 


KNIGHT  V.  MARTIN.— p.  26. 

SemUe,  that  where  the  plaintiff  serves  the  defendant  with  notice  to  prddticfr  an  iUaf^Mlteai 
in  Ata  possession  under  whiob  both  parties  claim  the  same  imereSt,  it  is  not  necetfary 
for  the  plaintiff  to  pi'ove  the  execution  of  the  instrument  by  the  testimofly  of  the  aoU 
scribing  witness:     Aliter,  where  there  iniereits  are  adverse. 

Assumpsit.     It  appeared  in  evidence,  that  iht  plaintitf  Was  the 
lessee  of  one  Shiriey,  of  premises  in  Bell-coart,  Bermondaey ,  ami 
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that  on  the  14th  of  May,  1804,  he  aSvsigneJ  all  his  interest  in  the 
premises  to  the  defendant,  for  the  residue  of  the  term  originally 
granted.  The  premises  being  allowed  to  become  dilapidated  sub- 
sequently to  the  assignment  thereof  to  the  defendant,  Shirley  sued 
the  plaintiff  upon  his  covenant  to  repair  contained  in  the  original 
ease,  and  recovered  a  verdict  and  judgment  against  him,  ^vhich 
was  satisfied.  The  plaintiff  thereupon  brought  this  action  against 
the  defendant,  with  a  view  to  reimburse  himself  the  damage  which 
he  had  sustained  in  consequence  of  the  satisfaction  of  the  judgment 
recovered  by  Shirley.  The  assignment  by  the  plaintiff  to  the  de- 
fendant was  endorsed  on  the  original  lease  ;  and  it  was  a  mere  as- 
signment of  the  interest  of  the  plaintiff,  containing  no  covenant 
whatever  on  the  part  of  the  defendant.  The  action  was  founded 
on  the  implied  undertaking  to  indemnify  the  plaintiff  against  any 
damage  he  might  sustain  by  reason  of  the  non-observance  of  the 
covenants  in  the  lease.  The  defendant  took  possession  under  the 
assignment;  the  plaintiff 's  counsel  having,  on  the  production  of 
the  Tease  by  the  defendant,  in  pursuance  of  a  notice  for  that  pur- 
pose, proved  only  the  execution  of  the  assignment,  which  was  en- 
dorsed upon  it. 

Copfcy,  Seijt.,  for  the  defendant,  invsisted,  that  the  plaintiff  must 
prove  the  execution  of  the  original  lease,  by  the  testimony  of  the 
subscribing  witness. 

Pell  J  Serjt.,  contra^  submitted  that  the  assignment  endorsed  on 
ihe  original  lease  sufficiently  admitted  its  execution,  and  that  the 
necessity  of  actual  proof  was  thereby  dispensed  with. 

Dallas,  C.  J.  Where  the  instrument  comes  out  of  the  pos- 
session of  a  party  who  claims  the  same  interest  as  the  plaintiff,  by 
whom  notice  to  produce  the  instrument  is  given,  there  I  think  it 
is  not  necessary  to  call  the  subscribing  witness  to  prove  the  execu- 
tion of  it.  But,  if  the  interests  of  the  party  producing,  and  of 
him  who  calls  for  the  production,  are  adverse,  the  execution  of  the 
deed  must  be  proved  in  the  ordinary  manner. 

Pe//,  Serjt.,  then  contended  that,  as  the  defendant  must  claim 
under  the  original  lease,  in  order  to  render  the  assignment  effectual, 
the  interests  of  the  plaintiff,  and  of  the  defendant,  were  similar, 
bideed,  the  defendant,  b^  taking  possession  under  the  assignment, 
impliedly  admits  the  existence  and  validity  of  the  original  lease, 
which  admission  must  necessarily  operate  as  a  dispensation  with 
the  necessity  of  actual  proof  of  its  due  execution.  This  case  may 
be  assimilated  to  actions  on  bills  of  exchange,  in  which  the  hand- 
writing of  a  subsequent  party  admits  that  of  persons  who  were 
previousljr  parties  to  it.  Here  the  defendant  derives  his  interest  in 
the  premises  under  the  lease  ;  and  as  the  lease  comes  out  of  his 
possession,  the  execution  of  it  need  not  be  proved. 

Dallas,  C«  J.  It  has  been  held,  that  if,  in  compliance  with  a 
notice  to  produce  an  instrument,  the  instrument  which  is  called 
for  be  produced,  yet  that  the  party  calling  for  the  production  of  it 
is  bound  to  prove  its  execution,  notwithstanding  it  comes  out  of 
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the  possession  of  his  adversary.  But  this  rule  applies  only  to  ca- 
ses where  the  interests  of  the  parties  are  adverse ;  and  even  then 
it  is  attended,  in  its  application,  with  a  hardship,  since  the  party 
calling  for  the  production  of  the  instrument  may  be  ignorant  of  the 
name  of  the  subscribing  witness.  Where,  however,  both  parties 
claim  similar  interests  under  the  instrument  produced,  the  execu- 
tion of  it  in  that  case  need  not,  I  think,  be  proved.  Here  the  plain- 
tiff claims  under  the  original  lease  from  Shirley;  and  the  defend- 
ant, through  the  assignment,  claims  under  the  same  lease. 

The  Chief  Justice,  however,  allowed  the  subscribing  witness  to 
be  sent  for ;  but  the  plaintiff  not  being  prepared  with  a  witness  to 
prove  the  judgment  recorded  by  Shirley,  was  nonsuited. 

Pelly  Serjt.,  and  Comyn^  for  the  plaintiff. 

Copley^  Seijt.,  and  Makenzie^  for  the  defendant. 

See  Rex  v.  Middlezoy,  2  T.  R.  41 ;  Bowles  ▼.  Langworthy,  5  T.  R.  366.  In  Che 
above  cases,  it  was  laid  down  as  a  general  proposiiion,  that  the  production  of  a  deed 
by  the  adverse  party,  in  pursuance  of.  a  notice  for  that  purpose,  superseded  the  neces- 
sity of  calling  the  subscribing  witness  in  order  to  prove  its  execution.  The  authority 
of  these  cases,  however,  was  denied,  altogether  in  Grordon  v.  Secreran,  8  East,  548. 
In  that  case  it  was  decided,  that  if  a  (mrty  to  a  suit,  in  pursuance  of  a  notice,  pro- 
duce an  instrument  executed  by  himself,  yet  that  the  party  giving  the  uoiice,  though  a 
stranger  to  the  instrument,  is  bound  to  prove  its  execution  in  the  ordinary  manner  by 
the  testimony  of  the  subscribing  witness.  See  also  Wetherston  v.  Edgington,  2  Campb. 
94,  S.  P.  But  the  rule,  as  thus  laid  down,  has  been  narrowed  and  restricted  by  the 
determination  in  the  recent  case  of  Pearce  v.  Hooper,  3  Taunt.  60.  The  rule  there 
established  appears  to  be  this.  When  a  party  to  a  suit,  in  compliance  with  a  notice* 
produces  an  instrument  to  which  he  is  a  party,  and  under  which  he  claims  a  beneficial 
interest,  it  will  not  be  incumbent  upon  the  other  party,  even  though  a  stranger  to  the 
instrument,  to  call  the  attesting  witness  to  prove  its  execution ;  but  in  other  cases  the 
execution  must  be  regularly  proved  by  the  party  who  offers  the  instrument,  as  part  of 
his  evidence  in  the  cause.  The  old  rule,  which  was  established  in  the  case  of  Rex 
v.  Middlezoy,  merely  rendered  it  unnecessary  to  call  the  subscribing  witness,  where 
the  instrument  was  produced  by  the  opposite  party;  and,  therefore,  if  on  the  produc- 
tion of  the  instrument,  it  appeared  to  be  inadmissible  in  evidence,  as  for  want  of  a 
stamp,  it  could  not  be  received.    Doe  v.  Hore,  3  Esp.  N.  P.C.  734. 


CLARKE,  Esq.  v.  EARNSHAW.— p.  30. 

A  watchmaker  is  bound  so  to  secure  property  placed  in  his  hands  in  the  way  of  his 
trade,  as  to  protect  it  against  depredations  that  may  be  committed  by  the  persons  ia 
bis  employ.  Therefore,  where  A.  entrusted  B.,  (who  was  a  chronometer  maker,) 
with  a  chronometer  to  be  repaired, and  B.  sufllered  his  servant  to  sleep  in  therhop  in 
which  the  chronometer  was  deposited,  B.  was  held  liable  to  A.,  for  its  value,  &*s 
servant  having  stolen  it,  and  E,  at  the  time  when  the  theft  was  committed,  having 
deposited  bis  own  watches  in  a  more  secure  place  than  that  in  which  the  chrono- 
meter was  lefl 

Assumpsit.  The  declaration  stated  that,  in  consideration,  the 
plaintiff  would  deliver  to  the  defendant,  who  was  a  watchmaker, 
a  timepiece  to  be  cleaned  and  repaired  by  him  in  the  way  of  his 
trade,  the  defendant  undertook  to  take  reasonable  care  of  it. 

It  appeared  in  evidence,  that  the  defendant  was  a  watch  and 
chronometer-maker,  and  that  the  plaintiff  had  entrusted  to  him  a 


1  NiEL  Gow.  857 

chronometer  or  time-piece  to  be  repaired.  The  defendant  had 
in  his  service  a  person  of  the  name  of  Warren,  who  was  eighteen 
years  of  age,  had  been  well  recommended  to  him,  and  always 
slept  in  his  shop  for  the  purpose  of  protecting  the  property  in  it. 
On  the  night  of  the  23d  of  February,  1818,  Warren  stole  the  chro- 
nometer in  question,  together  with  some  watches,  of  which  a  part 
belonged  to  the  defendant,  and  the  rest  to  persons  who  had  em- 
ployed him  to  repair  them.  The  articles  stolen  were  deposited 
m  a  drawer,  which  was  affixed  to  the  shop-board,  and  which  was 
locked :  but  the  lock  of  which  had  been  forced.  The  defendant 
bad,  in  a  recess  in  his  shop,  an  iron  chest,  in  which  watches  be- 
longing to  himself,  of  the  value  of  several  thousand  pounds,  were 
locked  up ;  and  which  chest  had  not,  and  could  not  easily  have 
been  broken  open.  The  outer  doors  and  window  shutters  of  the 
bouse  and  shop  were  properly  and  securely  fastened.  Several 
watchmakers  proved,  that  it  was  invariably  their  habft  to  lock  up 
at  night  in  an  iron  safe,  or  in  some  other  place  of  equal  security, 
all  watches,  whether  belonging  to  themselves,  or  in  their  custody 
for  the  purpose  of  being  repaired. 

Pett,  Serjt.,  for  the  defendant,  contended  that,  under  these  cir- 
cumstances, the  defendant  was  not  liable.  He  was  under  no  obli- 
gation to  deposit  the  chronometer  in  his  iron  chest.  The  question 
to  be  considered  is  not,  whether  the  defendant  might  have  taken 
greater  care  of  the  chronometer ;  but  whether  he  has  taken  due 
and  reasonable  care  of  it.  If  the  defendant  shall  be  held  to  have 
been  negligent  of  the  plaintiff's  property,  the  criterion  of  the  lia- 
bility of  watchmakers  and  goldsmiths,  for  losses  of  this  descrip- 
tion, will  be,  whether  they  have  or  have  not  kept  iron  chests,  m 
which  they  have  deposited  the  watches  or  jewels  entrusted  to 
them.  The  circumstance  of  the  chronometer  being  stolen  by  the 
defendant's  servant  makes  no  difference,  since  that  will  not  render 
the  defendant  liable  for  the  loss,  unless  it  be  shown  that  there  was 
gross  negligence  on  his  part.  Pinucane  v.  Smally  1  Esp.  N.  P.  C. 
§15.  If  the  defendant  in  this  case  be  not  exempt  from  responsi- 
bility, no  shopkeeper  can  be  protected,  notwithstanding  he  may  hire 
a  watchman  to  protect  the  property  during  the  night ;  because  he 
will  not  only  be  bound  to  secure  it  against  a  robber  without,  but 
likewise  against  a  thief  within. 

Dallas,  C.  J.,  was  of  opinion,  that  the  defendant  was  bound 
to  protect  the  property  against  depredations  from  those  who  were 
within  the  house.  He  had  taken  care  of  his  own  property,  by  lock- 
ing up  and  securing  it.  The  servant  in  this  case  had  been  impro- 
perly trusted ;  and  the  defendant  was  guilty  of  gross  negligence 
in  leaving  him  in  the  care  of  the  goods. 

The  jury  found  a  verdict  for  the  plaintiff  for  56/. 

LenSy  and  Blossett^  Serjts.,  for  the  plaintiff. 

Petty  Serjt.,  and  ChUtyy  for  the  defendant. 

The  bailment,  in  this  case,  being  beneficial  to  both  parties,  the  bailee  waa  only  aiw 
■wenble  for  ordinary,  and  not  for  alight  neglect,  which  is  the  omission  of  ibat  degree  of 
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diligence,  used  by  very  circumspect  and  thoughtful  persons  in  aecnring  their  owb  goodh, 
and  for  the  omission  of  which  he  would  have  been  liable,  if  he  alone  had  derived  benefit 
from  the  bailment.  Jones's  Law  of  Bailments,  119.  But  in  the  case  of  a  workman  for 
hire,  ordinary  hazord  alone  is  not  the  limit  of  his  responsibility :  he  is  bound  so  to  exert 
himaelf  as  to  p.eserve  the  thing  bailed  from  any  unexpected  danger,  to  which  il  wtmf 
be  expoaed.  Leek  ▼.  Maeataer,  1  Campb.  138.  Of  a  warehouseman  reasonable  aiid 
coBunon  care  of  any  commodity  entrusted  to  his  charge  is  exacted.  Cailiflfv.  Daaveiai 
Peake*s  N.  P.  C.  114.  But  a  diflferent  rule  applies  to  a  bailee  without  reward:  with 
regard  to  such  a  bailee,  it  has  been  decided,  that  the  law  only  raises  a  promise,  on  his 
part,  not  grossly  to  neglect  or  abuse  the  thing  bailed.  Mytton  v.  Cock,  2  Strs.  1099* 
And  even  that,  it  has  been  said,  is  not  exacted,  if  the  bailee  commit  a  gross  neglect  in 
ifegtrd  to  his  own  goods,  as  well  as  those  bailed.  Jones's  Law  of  Bailments,  47.  How- 
ever,  in  a  reeent  case,  it  was  held  that  the  captain  of  a  vessel,  who  carried  the  goodi  of 
another,  though  not  for  hire,  was  bound  to  take  proper  and  prudent  care  of  them.  Nel« 
son  V.  Macintosh,  1  Siarkie's  N.  P.  C.  237. 


ARMSTRONG  and  Another  v.  BALDOCK,  Esq.— p.  33. 

If  an  assignment  be  made  of  household  furniture,  and  the  assignor  continue  in  the  po^ 
session  of  it,  it  is  not  protected  against  au  execution,  at  the  suit  of  a  creditor  df  the 
assignor,  unless  the  assignment  were  notorious.  In  snch  cases,  ihe  notoriety  of  the 
change  of  possession  is  the  question  to  be  ascertained. 

Trover  for  certain  faoudehold  furniture. 

The  defendant  being  sheriiT  of  the  county  of  Kent,  he,  on  the 
16th  of  August,  1818,  by  virtue  of  a  writ  directed  to  him,  at  the 
suit  of  Francis  Patten  and  Thomas  Brisley,  made  his  warrant  to 
his  officer  to  levy  30/.  of  the  goods  of  one  James  Nicholas.  The 
officer  on  the  17th  of  August  following,  entered  under  the  war* 
rant,  and  levied  upon  the  ^ods  in  question,  which  were  sold  for 
28/.  45.  It  appeared  in  evidence,  that  on  the  13th  of  May,  1817, 
Nicholas  had  by  deed  assigned  to  the  plaintiffs,  as  trustees,  certain 
leasehold  property,  his  stock  and  implements  of  trade,  and  also 
the  property  in  question,  for  the  benefit  of  his  creditors.  One  of 
the  trusts  of  the  deed  was  to  sell  the  property ;  and  when  sold,  the 
produce  was  to  be  rateably  divided  amongst  those  of  his  credi-* 
tors,  who  should  consent  to  come  in  under,  and  should  execute 
the  deed.  There  was  also  a  proviso  in  the  deed,  reserving  to 
Nicholas  the  right  of  using  and  occupying  the  property  assigned, 
as  his  own,  until  March,  1818  ;  and  on  payment  of  200/.  that  right 
was  to  continue  until  March,  1819,  with  a  power  of  extending  the 
right  to  March,  1820,  oo  similar  terms.  Nicholas,  however,  had 
not  paid  the  200/.,  although  he  was  solely,  and  in  the  uncontrolled 
possession  of  the  property  at  the  time  the  execution  was  levied. 
The  collectors  of  the  king's  taxes,  and  of  the  poor  rates,  proved 
that  Nicholas  apprised  them  of  the  assignment  sometime  previous- 
ly to  the  execution  being  levied ;  but  no  other  witnesses  were 
called  to  establish  its  notoriety.  After  the  assignment  Nicholas 
changed  his  place  of  abode ;  and,  having  brought  the  goods  in 
question  to  his  new  residence,  they  were  there  seized. 

Blossetty  Serjt.,  for  the  defendant.  This  deed  is  a  gross  firaud 
upon  all  those  creditors  who  did  not  accede  to  its  provisions.     The 
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law  will  annul  such  an  instrument.  Here  there  is  not  only  no  pre- 
tence for  contending  that  the  plaintiffs  took  possession  of  the  pro- 
perty assigned  to  them ;  but  the  direct  reverse  is  in  evidence.  To 
all  appearance,  the  property  continued  to  belong  to  Nicholas,  not- 
withstanding the  assignment  of  it  by  him.  The  plaintifis,  instead 
of  taking  possession,  and  executing  the  trusts  of  the  deed,  suffer 
Nicholas  to  retain  possession  in  contravention  of  those  trusts.  The 
deed  itself,  therefore,  defeats  their  claim.  If  the  terms  of  the 
deed  had  been  pursued,  no  cause  of  action  would  have  arisen,  be-* 
cause  the  property  would  have  been  sold.  It  is  impossible  to  say^ 
that  the  trustees  have  a  possession  of  the  property,  whilst  Nicholas 
is  permitted  to  remain  in  the  possession  of  it.  This  deed  cannot 
be  set  up  against  a  lawful  creditor. 

Lens^  Serjt.,  contra,  contended,  that  it  was  sufficient,  if  the  pos* 
session  were  consistent  with  the  objects  of  the  trust.  Here  it  was 
not  intended  that  the  trustees  should  take  possession. 

Dallas,  C.  J.  In  all  cases  of  this  description,  the  notoriety  of 
the  change  of  possession  is  the  question  on  which  the  validity  or 
invalidity  of  the  assignment  depends.  Here  Nicholas  brought  the 
furniture  from  his  former  residence :  and  he  alone,  from  the  time 
of  the  assignment,  until  the  seizure,  exercised  acts  of  ownership* 
over  it.  Indeed,  it  could  not  be  predicted  from  appearances,  that 
any  other  person  than  himself  was  the  proprietor  of  the  property. 
Generally  speaking,  according  to  the  case  of  Edwards  v.  Harben, 
2  T.  R.  587,  the  possession  must  be  immediate,  that  is,  it  must 
accompany  and  follow  the  deed.  Where,  however,  the  deed  is 
not  an  absolute,  but  only  a  conditional  assignment,  the  assignor 
may  remain  in  possession,  until  the  condition  be  performed ;  but 
if  the  condition  be  not  performed,  the  possession  becomes  abso- 
lute. 

The  jur^  having  found  that  there  was  not  a  notoriety  of  change 
of  possession,  the  defendant  had  a  verdict ;  but  the  Chief  Justice 
reserved  the  point  which  was  made  by  Z«w,  Serjt. 

LenSy  Serjt.,  and  Adolphus^  for  the  plaintiff. 

Blossettj  Serjt.,  and  Denmarij  for  the  defendant. 


Woodham  and  Another  v.  Baldock,  Esq.  Where  gooda  are  aold  by  peblio  aoctioo,  and 
the  seller,  after  a  bona  fide  sale,  is  allowed  to  continue  in  the  possession  of  them 
they  cannot  be  taken  in  execution  by  one  of  the  8eller*8  creditors  who  was  present  at 
the  sale,  since  the  transfer  was  open  and  notorious,  and  there  was  a  good  conaidera- 
fion  to  support  it.    3  Moore,  11. 


Ilie  rule  laid  dowrt  in  iha  case  of  Edwardt  v.  Rarben  la,  that  in  eases  wher«  i6« 
asaignnoent  or  bill  of  sale  of  cbatteb  is  absolute,  possession  must  accottpan^  and  foNofr 
the  instrument,  otherwise  it  will  be  fraiidalent  and  void  in  point  of  law;  but  where  ibm 
conveyance  is  conditional,  the  vendor's  continuing  in  possession  does  not  avoid  it,  ba- 
<S^ause,  by  the  terms  of  conveyance,  ihe  vendee  is  not  to  have  the  possession  until  he  baa 
performed  the  condition.  But  from  the  case  of  Hoffman  v.  Pirt,  5  Esp.  N.  P.  C.  36,  it 
•bouM  seem  that  the  want  of  possession,  in  the  case  of  an  abaoloie  assignment^  ii  net 
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■ueh  a  circamstance,  j^er  «e,  as  makes  the  transaction  fraudulent;  it  is  only  indicative  of 
fraud ;  and,  therefore,  a  question  for  the  jury  to  decide.  See  also  Reed  t.  Hades,  5 
Taunt.  212.  And  although  the  relation  of  debtor  and  creditor  subsist  between  the  for- 
mer  owner  and  the  purchaser  of  goods;  yet  if  the  purchaser  become  the  proprietor  of  the 
goods  under  a  regular  bill  of  sale  from  the  sheriff,  the  goods  are  protected  against  a  sub- 
sequent execution,  notwithstanding  that  after  the  bill  of  sale,  and  until  the  ezecuiioa  is 
levied,  the  former  owner  be  permitted  to  continue  in  the  possession  of  them.  Eidd  ▼. 
Rawlinson;3Boa.dbPul.59;  Lady  Arundell  v. Phipps,  10  Yes.  139;  Watkins v. Birch, 
4  Taunt.  823,  S.  P.  And  the  donor's  continuance  in  die  possession  of  the  goods  which 
lorm  the  subject  of  the  donation  is  not  in  all  cases  a  mark  of  fraud;  as  where  a  donee 
lends  his  donor  money  to  buy  them ;  and,  at  the  same  time,  takes  a  bill  of  sale  of  them 
for  securing  the  money,  the  bill  of  sale  is  not  fraudulent.  Bull.  N.  P.258.  Neither  doee 
the  rule  in  Edwards  v.  Harben,  apply  to  a  case  where  the  actual  proprietor  of  goods 
eommtts  the  custody  of  them  to  a  third  person,  to  whom  they  did  not  eriginally  belong; 
Dawson  v.  Wood,  3  Taunt.  256.  The  notoriety  of  the  transaction,  also,  will  legalize  a 
tranafer  of  goods,  although  no  actual  possession  be  taken  of  them  by  the  transferree,  but 
the  former  owner  be  permitted  to  remain  in  the  possession  of  them.  Twyne*s  case,  3  Rep. 
80;  Kidd  v.  Rawlinson,  2  Bos.  de  Pul.  61 ;  Leonard  v.  Baker,  I  Maul.  A  Selw.  251.  Bat 
in  eases  where  possession  is  necessary  to  be  taken,  the  change  of  possession  must  be  com- 
plete; and,  therefore,  a  Joint  possession  with  the  assignor  is  insufficient,  (Wardall  v. 
Smith,  1  Campb.  333;  Paget  v.  Perchard,  1  Esp.  N.  P.C.205;)  unless  such  a  possession 
be  bona  fide,  Benton  v.  Thomhill,  7  Taunt.  149.  A  bill  of  sale  of  goods,  supported  by 
a  valuable  consideration,  is  valid  as  between  the  parties  to  it,  and  against  a  creditor  with 
whose  knowledge  and  assent  it  was  given,  although  it  is  unaccompanied  with  the  poa- 
Steel  V.  Brown,  1  Taunt.  281. 


SWAIN  V.  MORLAND,  Esq.— p.  39. 

Qunre.  Whether  an  extent,  delivered  to  a  sheriff  on  the  day  on  which  goods  asised 
under  an  execution  are  sold  and  delivered  to  the  purchaser,  but  which  extent  is  deli- 
vered subsequently  to  the  sale  and  delivery  of  the  goods,  be  entitled  to  priority  over  the 
writ  of  execution 7 

[The  judgment  of  the  Court  of  Common  Pleas  upon  this  case  will  be  found,  ante,  p.  122. 
This  report  is  therefore  omitted.] 


PROUTING  t;.  HAMOND.— p.  41. 

If  B.  sell  a  ship  belonging  to  A.,  and  promise  to  account  to  him  for  the  proceeds,  and  pay 
the  balance  due,  on  the  footing  of  the  account  to  be  rendered ;  A.  may  (notwithstand- 
ing the  ship  registiy  acts,)  maintain  an  action  founded  on  such  promise,  although  & 
is  the  sole  registereid  owner  of  the  ship. 

Assumpsit  for  money  had  and  received. 

It  appeared  in  evidence  that  the  plaintiff  was  the  owner  of  the 
brig  Dolphin,  which  he  had  conveyed  to  the  defendant  by  bill  of 
sale.  On  the  20th  of  April,  1818,  the  defendant  executedf  a  bond 
of  that  date  to  the  plaintiff;  the  condition  of  which  recited  that 
he,  the  defendant,  was  under  advance  for  the  brig,  and  that,  by 
way  of  security,  the  plaintiff  had  made  a  bill  of  sale  of  the  brig  to 
him ;  and  the  bond  was  conditioned  for  the  defendant's  execution 
of  a  bill  of  sale  of  the  brig  in  favour  of  the  plaintiff  on  payment 
of  the  amount  of  the  advances  and  interest.  The  bill  of  sale  from 
the  plaintiff  to  the  defendant  was  not  produced ;  neither  was  any 
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re^ster,  in  which  the  plaintiff  was  described  as  owner :  indeed  it 
appeared  that  the  brig  was  registered  in  the  name  of  the  defendant 
solely.  On  the  11th  of  September,  1818,  the  defendant  sold 
the  ship  for  the  sum  of  1400/.  to  a  person  of  the  name  of  Grant, 
and  by  a  bill  of  sale  of  that  date  conveyed  it  to  him.  After  the 
execution  of  the  bill  of  sale  to  Grant,  the  defendant,  on  being 
applied  to  by  the  plaintiff,  promised  to  render  an  account  to  him  of 
the  produce  of  the  sale  of  the  ship,  and  of  his  disbursements ;  and 
to  pay  to  him  the  balance  which  should  appear  to  be  due.  The 
plaintiff  haying  closed  his  case, 

Copley y  Serjt.,  and  F.  Pollock^  for  the  defendant,  insisted,  that 
it  did  not  appear  that  the  ship  belonged  to  the  plaintiff;  and  that, 
therefore,  the  action  could  not  be  maintained.  This  question 
depends  upon  the  construction  to  be  put  upon  the  ship-registry  acts, 
which  have  declared  that  the  title  to  a  British  ship  shall  not  be 
complete  without  registration,  and  shall  be  evidenced  only  by  the 
documents  and  instruments  mentioned  in  those  statutes.  The 
register  and  other  instruments  ought  consequently  to  have  been 
produced.  In  Ex-parte  Yallop,  15  Ves.  jun.  60,  the  registry  of  a  ship 
was  held  to  be  conclusive  evidence  of  the  property,  even  against 
the  claims  of  the  creditors  of  one  of  the  purchasers,  whose  name 
did  not  appear  on  the  face  of  the  register  as  being  an  owner.  If, 
instead  of  bringing  this  action,  the  plaintiff  had  filed  a  bill  in  equity 
for  an  account,  and  the  defendant  had  put  in  a  general  demurrer, 
the  bill  must  have  been  dismissed.  Battersby  v.  Smyth  and  Others^ 
3  Madd.  110.  And  in  that  court,  where  the  documents  give  to 
a  person  the  apparent  ownership,  no  bill  can  be  maintained  for  a 
transfer,  or  for  an  account  of  the  proceeds.  Thompson  v.  Leakey  1 
Madd.  39.  A  plaintiff,  by  coming  into  a  court  of  law,  cannot 
stand  in  a  better  situation  than  he  would  have  done  if  he  had  re- 
sorted for  relief  to  a  court  of  equity,  since  both  courts  must  be 
regulated  by  the  same  principle  of  decision.  As,  therefore,  the 
defendant,  at  the  time  of  the  sale  to  Grant,  appears  to  have  been 
the  sole  registered  owner,  he  cannot  be  called  upon  to  account  to 
any  person  for  the  proceeds  of  the  ship,  since  the  ship  itself  appears 
from  the  documents  to  have  been  his  own  exclusive  property 
at  that  time.  Neither  can  the  action  be  maintained  on  the 
express  promise  to  render  the  account,  and  pay  the  balance,  because 
the  promise  being  in  contravention  of  the  register  acts,  it  had  no 
legal  consideration  to  support  it,  and  consequently  is  void. 

VaughaUy  Serjt.,  contra^  was  stopped. 

Dallas,  C.  J.  Whatever  may  be  the  validity  of  the  objection, 
and  whatever  the  decided  cases  on  the  subject,  the  justice  of  this 
case  is  clear  and  manifest.  The  defendant  receives  from  the  plain- 
tiff a  ship  as  a  security ;  he  sells  it,  acknowledges  that  the  pro- 
duce belongs  to  the  plaintiff,  and,  when  he  is  called  upon  to  pay 
the  balance  in  his  hands,  he  refers  the  plaintiff  to  the  ship  register 
acts,  as  showing  that  he  has  no  right  to  demand  payment  of  the 
balance  from  him.  I  think  the  only  question  for  consideration  is, 
whether  the  defendant  has  not  admitted  that  he  sold  tlie  ship  on 
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the  account  of  the  plaintiff,  and  acknowledged  himself  liable,  after 
deducting  his  own  disbursements,  to  pay  over  the  balance  in  his 
hands.     But  I  will  reserve  the  point. 

The  jury  found  a  verdict  for  the  plaintiff,  which  was  fully  ap- 

E roved  of  by  the  court  in  the  ensuing  term,  on  an  application  to 
ave  it  set  aside. 
Vayghauy  Serjt.,  and  Campbell,  for  the  plaintiff. 

Copley,  Serjt.,  and  jP.  Pollock,  for  the  defendant. 

I 
See  26  Geo.  3,  c.  GO,  and  34  Geo.  3,  c.  68.  Bf  tbeae  acts  the  re^ster  and  cer- 
tificate of  register  are  made  coDclusive  evidence  of  want  of  title  against  those  who 
are  not  named  in  them.  Camden  v.  Anderson,  5  T.  R.  709.  But,  sltbougb  xhm 
register  is  conclusive,  and  at  the  same  time  negative  evidence  to  ^ow  that  peraoQi% 
not  named  in  it,  are  not  owners,  yet  it  is  not  affirmative  evidejiee  to  prove,  that  eveij 
person  named  in  it  is  an  owner,  unless  it  be  shown  to  have  been  made  by  the  assent 
of  such  person,  and  to  have  been  recognized  by  him.  Tinkler  v.  Walpole.  14  East, 
326;  Fraser  v.  Hopkins,  2  Taunt.  5;  M*Iver  v.  Humble,  16  Easi,  169;  Smith  v. 
Fuge,  3  Campb.  456 ;  Cooper  v.  8ouih,  4  Taunt.  802.  See  also  Flower  v.  Young, 
3  Gsmpb.  240;  Reusse  v.  Meyers,  Ibid.  475;  Pine  v.  Anderson,  4  Taunt.  652.  The 
legislature  has  made  the  registration  necessary  in  order  to  complete  a  title;  but  it  does 
not  make  it  proof  of  the  title.  Per  Gibbs,  Justice,  in  Pine  v.  Anderson,  4  Taunt.  657. 
Where  a  ship  originally  belonged  to  one  of  two  partners,  and  had  been  conveyed  to 
B.  for  securing  a  debt,  and  B.  became  the  sole  registered  owner  of  ir,  and  afterwards, 
as  agent  for  both  partners,  insured  the  ship^and  freight,  and  charged  them  with  the 
premiums,  &c.,  and,  on  a  lose  happening,  received  the  money  from  (be  underwriters^ 
it  was  holden  by  the  Court  of  King's  Bench,  on  the  ground  that  an  agent  cannot  dia- 
pule  the  tif  le  of  hia  principal,  that  B.  was  accountable  to  the  assignees  of  the  surviving 
partner*  for  the  surplus,  after  payment  of  his  own  debt,  and  not  to  the  executors  of 
the  deceased  partners,  to  whom  the  ship  originslly  belonged.  Dixon  v.  Hamond,  2 
Barnew.  and  Aid.  310. 


BETHAM  V.  BENSON,  Esq.— p.  45. 

Where  B.  ihrough  the  medium  of  his  agent,  chartered  a  ship  to  A.  and  engaged  by 
the  charter-party  thst  she  was  sea-worthy,  a  letter  written  by  that  agent  to  a  third 
person,  previously  to  the  charter-party  being  'effected  tendering  the  ship  for  hire,  is 
not  admissible  in  evidence,  since  it  did  not  form  a  part  of  the  contract  on  which 
the  action  was  founded ;  but  the  agent  himself  must  be  called. 

T^e  declarations  of  an  agent  are  only  evidence  against  his  principal  where  they 
form  part  of  the  contract  which  he  is  employed  to  negociaie  on  the  behalf  of  the 
piinoipaL 

This  was  an  action  on  a  -warranty  contained  in  an  agreement  in 
the  nature  of  a  charter-party,  respecting  the  sea-worthiness  of  a 
vessel  called  the  Benson,  which  was  chartered  by  the  defendant  to 
the  plaintiff. 

The  agreement  bore  date  the  7th  day  of  June,  1816,  and  was 
effected  by  Messrs.  Buckles,  Baxter  and  Co.,  as  the  agents  of  the 
defendant.  By  the  agreement,  it  was  stipulated  that  the  bills  given 
in  paymoTit  of  the  freiglt  of  the  homeward  cargo  were  either  to 
be  made  payable,  or  wcie  to  be  endorsed  to  Messrs.  Buckles,  Bax- 
ter and  Co.,  as  the  joint  trustees,  both  of  the  plaintiff  and  of  the 
lefendant.     To  prove  that  the  vessel  was  not  seaworthy  within  the 
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defendant's  knowledge,  the  plaintifT  proposed  to  put  in  a  letter, 
dated  the  25th  of  October,  1815,  subscribed  by  Messrs.  Buckles, 
Baxter  and  Co.,  written  by  Buckles,  and  addressed  to  the  Court  of 
Directors  of  the  East  India  Company,  tendering  the  ship  to  that 
company  for  hire ;  and  which  tender,  the  plaintiff  proposed  to 
show,  was  afterwards  withdrawn  by  the  defendant,  on  account  of 
the  expense  necessary  to  fit  the  vessel  for  the  company's  service 
being  found  to  exceed  what  was  contemplated  at  the  time  of  the 
tender. 

Lens^  Serjt.,  for  the  defendant.  There  are  two  objections  to  this 
letter  being  read.  In  the  first  place,  the  plaintiiT  must  establish 
that  Buckles  had  authority  from  the  defendant  to  write  the  letter. 
But,  secondly,  even  assuming  that  he  had  such  authority,  the  letter 
itself  is  not  admissible  in  evidence.  That  letter  was  written  an- 
tecedently to  the  charter-party  being  executed :  and  although  the 
representation  of  an  agent,  where  it  accompanies  the  making  of 
the  contract,  is  binding  upon  the  principal ;  yet  antecedent  or  sub- 
sequent declarations  of  the  agent,  not  being  part  of  the  contract, 
are  not  evidence  against  him. 

Vaughauy  Onslow ^  and  Pell^  Serjts.,  contra.  The  charter-party 
recognizes  Buckles  as  being  in  some  degree  connected  with  the 
ship,  for  the  homeward  freight  is  to  be  paid  to  the  firm  in  which 
he  is  a  partner,  as  the  agents  both  of  the  plaintiiT  and  of  the  de- 
fendant. He  too  effected  the  charter-party  on  the  behalf  of  the 
defendant.  His  subsequent  acts,  therefore,  are  evidence  of  an  an- 
tecedent authority.  Where  a  man  employs  another  to  sell  any  par- 
ticular thing,  what  the  agent  says  or  does  at  the  time  of  sale  is 
evidence  against  his  employer.  And  suppose  a  master  entrust  his 
servant  with  a  horse  to  be  sold  as  sound  in  a  fair,  and  it  afterwards 
turns  out  that  the  horse  at  the  time  of  the  sale  was  unsound,  a 
declaration  made  by  the  servant  a  short  time  antecedently  with  re- 
ference to  the  unsoundness  of  the  horse,  would  be  admissible  evi- 
dence in  an  action  against  the  master  to  show  that  the  master 
knew  the  horse  was  sold  in  an  unsound  state.  So,  if  a  person  at  a 
particular  period  is  clothed  with  a  general  authority  to  endorse 
bills,  the  endorsement  of  a  bill  by  that  person  a  short  time  pre- 
ceding is  evidence  against  the  person  employing  him,  that  he  gave 
authority  to  do  it.  Here  Buckles  negotiated  the  charter-party, 
which  was  substituted  for  a  contract  about  to  be  entered  into  a 
short  time  before  with  the  East  India  Company.  His  declarations, 
therefore,  at  that  time,  are  evidence  against  the  defendant.  It  is 
sufficient  to  admit  this  evidence  that  the  plaintiff  should  show  a 
general  agency,  and  the  defendant  must  establish  the  limitations 
that  were  imposed  upon  the  authority.  Neither  is  there  any  injus- 
tice in  admitting  this  evidence,  because  the  defendant  has  an  op- 
portunity of  calling  Buckles. 

Lcfis,  Serjt.,  in  reply.  The  o^round  on  which  part  of  the  argu- 
ment for  the  plaintiff  is  founded  fails ;  for  Buckles  is  not  proved  to 
ha^ve  been  the  avowed  and  accredited  general  agent  of  the  defend- 
ant ;  at  the  utmost,  he  was  only  his  agent  in  this  particular  trans- 
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action.  What  the  agent  says  or  does  in  the  immediate  transaction 
in  which  he  is  employed,  is  receivable  in  evidence  against  the 
principal,  as  forming  part  of  the  contract.  But  in  the  case  put  on 
the  other  side,  what  die  servant  said  about  the  state  of  the  horse, 
antecedent  to  its  being  sent  to  the  fair,  could  not  afiect  his  master. 
To  put  a  case  more  analogous.  Suppose  the  servant  sent  at  dif- 
ferent times  with  the  same  horse,  to  different  fairs,  what  he  sajrs, 
with  reference  to  the  state  of  the  horse  on  one  of  those  occasions, 
cannot  be  evidence,  on  which  to  charge  the  master  with  knowledge, 
in  the  event  of  a  sale  on  the  other.  Here  Buckles  might  have 
been  the  defendant's  agent  for  the  purpose  of  negotiating  Uiis  char- 
ter-party ;  and  y.et  he  might  not  have  been  authorised  to  write  this 
letter. 

Dallas,  C.  J.  In  all  questions  of  this  description,  there  are 
two  things  to  be  considered.  First^  What  is  the  evidence  offered ; 
and,  next,  To  what  it  is  to  be  applied.  The  object  with  which 
the  evidence  in  this  case  is  offered  is,  to  establish,  through  the 
medium  of  an  agency,  a  tender  of  the  ship  to  the  East  India  Com- 
pany, and  to  fix  that  tender  upon  the  defendant.  The  evidence 
offered  to  establish  this  fact,  is  a  letter  written  by  an  agent ;  and 
the  question  is,  whether  that  letter  is  or  is  not  admissible.  It  is 
not  true  that,  where  an  agency  is  established,  the  declarations  of 
the  agent  are  admitted  in  evidence,  merely  because  they  are  his 
declarations ;  they  are  only  evidence  when  they  form  part  of  the 
contract  entered  into  by  the  agent  on  the  behalf  of  his  principal, 
and  in  that  single  case  they  become  admissible.  The  declara- 
tions of  an  agent  at  a  different  time  have  been  decided  not  to  be 
evidence ;  indeed,  the  cases  on  the  subject  draw  the  distinction 
between  the  declarations  of  an  agent  accompanying  the  making  of, 
and  therefore  forming  a  part  of  the  contract,  and  those  declara- 
tions that  are  made  either  at  a  subsequent  or  an  antecedent  period. 
The  case  of  Briggs  v.  Lawrence,  3  T.  R.  454,  has  been  disap- 
proved of  by  lonl  Kenyon  ;  the  receipt  in  that  case,  being  merely 
the  written  declaration  of  the  agent,  ought  not  to  have  been  ad- 
mitted. Fairlie  v.  Hastings,  10  Ves.  123,  is  the  latest  authority 
on  the  subject ;  and  it  was  there  held  by  the  late  Master  of  the 
Rolls,  on  a  review  of  all  the  decisions,  that,  although  an  agency 
is  established,  a  declaration  of  the  agent  can  only  be  evidence 
against  the  principal,  where  it  accompanies  the  transaction  about 
which  he  is  employed,  and  if  made  at  another  time,  it  is  not  ad- 
missible ;  I  am  of  opinion,  therefore,  that  Buckles  himself  must 
be  called. 

The  defendant  had  a  verdict. 

Vaughan^  Onslow ,  and  Pell,  Serjts.,  Gaselee  and  Bamewall,  for 
the  plaintiff. 

Lens,  Copley,  Serjts.,  Arabin,  Campbell,  and  CkUty  for  the  de- 
fendant. 

In  the  cases  of  Langhom  v.  Allnutt,  4  TaQnt.  511,  and  Kahl  v.  Jansen,  Ibid.  565, 
the  Court  of  Common  Pleas  decided,  after  much  argument,  that  the  letters  of  an  agent 
abroad   to  his  principal,  containing   a   narrative  of  the  transaction  in  which' he 
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Had  been  employed,  were  nc»  admissible  in  evidence  against  the  principal,  being 
merely  the  representation  (/  the  agent.  In  the  former  case,  Gibbe,  justice,  fully 
recognizes  and  confirms  the  general  rule  on  the  sulgect.  *'When  it  is  proved,"  said 
that  learned  judge,  "  that  A.  is  agent  of  B.  whatever  A.  does  or  says,  or  writes,  in 
the  making  of  a  contract  as  agent  of  B.  is  admissible  in  evidence,  because  it  is  part 
of  the  contract  which  he  makes  for  B.  and,  therefore,  binds  B.;  but  it  is  not  admissi- 
ble  as  his  account  of  what  passes.**  See  alse  Reyner  v.  Pearson,  Ibid.  669 »  HeU 
yev  V.  Hawke,  5  Esp.  N.  P.  C.  7*2 ;  Peto  v.  Hague,  Ibid,  134. 


BOGLE  and  Another  v.  ATTY.— p.  50. 

To  charge  the  owners  of  a  ship  with  money  advanced  to  the  captain  in  a  foreign 
country,  the  phiintiff  must  show  that  it  was  necessary  to  borrow  tbe  money,  and 
must  prove  the  actual  application  of  it.  Where  the  paper,  in  which  a  party 
charges  himself  with  the  receipt  of  money  likewise  contains  a  discharge  of  it,  it  is 
not  admissible  in  evidence. 

Assumpsit  for  work  and  labor,  and  materials  found,  and  for 
goods  sold  and  delivered.     The  money  counts  were  also  added. 

The  defendant  was  owner  of  the  ship  Ocean,  of  which  a  person 
of  the  name  of  Grant  was  captain  ;  and  the  action  was  brought  to 
recover  from  the  defendant  the  price  of  certain  goods  supplied, 
and  also  money  advanced  by  the  plaintiffs  to  Grant  for  the  use 
and  repairs  of  the  ship,  whilst  she  was  at  Jamaica.  It  appeared 
in  evidence  that  Grant  died  after  he  had  left  Jamaica ;  but  that, 
previously  thereto,  he  had  drawn  a  bill  of  Exchange  upon  the  de- 
fendant, in  favor  of  the  plaintiffs,  for  the  amount  of  the  balance 
claimed  by  them,  and  an  account  had  been  stated  between  the 
plaintiffs  and  Grant,  which  was  headed  '^  Ship  Oceans/or  disburse' 
ments  to  Bogk  and  Co.  Br.y'*  and  which  was  signed  by  Grant. 

Copley ^  Serjt.,  for  the  plaintiffs,  proposed  to  put  in  this  account, 
as  being  prima  fade  evidence  that  the  advances  therein  stated  to 
have  been  made  were  made  by  the  plaintiffs. 

Blossetty  Serjt.,  contra^  insisted,  that  it  was  not  admissible. 
The  mere  handwriting  of  the  captain  is  not  suiEcient,  on  which  to 
charge  the  owner  in  this  action.  The  captain  is  not  an  agent 
authorized  to  bind  the  owner  for  repairs,  unless  they  are  abso* 
lutely  necessary ;  and  if  money  has  been  raised  for  that  purpose, 
it  must  be  shown  to  have  been  applied  in  discharge  of  the  expense 
incurred  by  the  making  of  those  repairs.  The  plaintiffs  must 
therefore  prove,  first,  that  the  expense  was  necessary;  and,, 
secondly,  that  the  money,  when  raised,  was  applied  to  defiray  that 
expense :  this  is  the  only  ground  on  which  an  owner  can  be  charged 
for  money  expended  by  his  captain  in  a  foreign  country. 

Dallas,  C.  J.  It  is  not  sufficient  to  prove  a  loan  of  money 
merely  to  the  captain  :  it  musi  be  shown  that  the  money  was  lent 
for  necessaries,  and  that  it  was  applied  in  discharge  of  the  expense 
of  those  necessaries.  The  mere  declaration  of  the  agent  is  not 
sufficient  to  establish  the  application  ;  at  the  utmost,  it  can  only  be 
evidence  of  the  receipt  of  the  money. 
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Copley,  Serjt.,  and  F,  Pollock,  then  contended,  that  the  account 
was  admissible  in  evidence.  The  captain  charged  himself  in  the 
account  with  the  receipt  of  the  money ;  and  being  dead,  the  docu- 
ment in  which  the  charge  is  contained  becomes  admissible.  This 
is  similar  to  the  case  of  entries  made  by  a  deceased  steward,  which 
are  evidence  against  bis  employer ;  whereas,  if  the  steward  were 
living,  they  would  not  be  so.  Calvert  v.  The  Archbishop  of  Ccm- 
terbury,  2  Esp.  N.  P.  C.  645.  If,  then,  the  account  be  receiva- 
ble in  evidence,  the  money  appears  on  the  face  of  it  to  have  been 
advanced  by  the  plaintifis,  and  the  items  relate  to  the  ship.  The 
advances  are  not  made  to  the  captain  in  his  individual  capacity ; 
but  they  are  made  to  him  on  the  account  of,  and  as  the  agent  for 
the  ship.  Where  money  is  advanced  in  a  foreign  country,  for  the 
purpose  of  repairing  the  ship,  and  the  money  comes  to  the  hands 
of  the  captain,  the  o>¥ner  is  chargeable.  The  captain  is  the  agent 
of  the  owner,  and  is  entrusted  with  the  execution  of  the  agency. 
Unless  reasonable  evidence  be  admitted  that  money  advanced,  for 
the  use  of  the  ship,  is  so  expended,  a  party  will  labor  under  great 
difficulty  in  substantiating  his  demand,  since  the  money  is  always 
advanced  in  a  foreign  country.  The  captain  here  makes  no  claim. 
Suppose  there  was  distinct  evidence  aliunde,  that  the  captain  had 
expended  money  for  the  use  of  the  ship,  the  account  would  be  evi- 
dence that  it  was  advanced  by  the  plamtifls. 

Blossettj  Serjt.,  contra.  The  account  is  not  between  the  plain- 
tiffs and  Grant :  but  the  defendant,  who  is  no  party  to  it,  is  charged 
with  the  balance.  Although  Grant  admits  the  receipt  of  the  mo- 
ney, yet  he  throws  the  burden  of  payment  on  another  person. 
When  a  document  is  objected  to  as  being  inadmissible,  the  party 
producing  it  has  no  ri^ht  to  look  at  its  contents  to  show,  that  it  is 
admissible.  But,  at  all  events,  the  account  does  not  prove  that  the 
money  was  expended  for  the  necessary  use  of  the  ship. 

Dallas,  C.  J.  In  all  these  cases  the  power  of  the  captain  to 
bind  the  owner  arises  out  of  his  situation,  and  from  necessity.  By 
virtue  of  his  situation,  he  is  the  agent  of  the  owner  in  a  foreign 
country,  and  he  is  invested  with  an  authority  to  raise  money  for  the 
use  of  the  ship ;  that  authority,  however,  is  subject  to  this  qualifica- 
tion, that  the  raising  of  the  money  must  be  shown  to  have  been  ren- 
dered necessary  by  the  actual  exigencies  of  the  ship.  But  it  is  not 
-jompetent  to  the  captain,  merely  by  a  verbal  admission,  or  a  writ- 
en  declaration,  to  charge  the  owner  with  money,  which  he  may 
have  raised  for  the  ship's  use  ;  the  creditor  who  advanced  the  mo- 
ney, and  who  calls  upon  the  owner  to  repay  it,  must  prove  the  ex- 
istence of  the  necessity  which  was  the  occasion  of  the  loan.  This 
was  decided  in  the  case  of  Cary  v.  White,  1  Bro.  Par.  Ca.  284. 
See  also  Sir  Humphrey  Jervis'  case,  Abbott's  L.  S.  (3d  ed.)  P. 
2,  c.  3,  s.  6.  Assuming,  then,  that  the  account  is  evidence  of  the 
receipt  of  the  money ;  still  Grant  charges  himself  with  the  receipt 
of  it  for  the  use  of  the  owners,  in  his  character  of  captain  only; 
and  the  counsel  for  the  plaintiffs  did  not,  in  his  opening,  state  that 
the  money  received  was  necessary  for  the  repairs  of  the  ship.     But, 
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in  respect  of  the  admissibility  of  the  account,  the  arguments  for 
the  plaii^tifis  fail.  A  yariety  of  cases  have  determined,  that  where 
a  person  charges  himself  with  the  receipt  of  money,  the  paper  in 
which  the  entiy  is  made  is  admissible,  on  the  ground  that  it  is  not 
probable,  and,  mdeed,  is  against  the  interest  of  the  party,  to  charge 
himself  with  receipts.  But  that  rule  does  not  apply,  where  the 
charge  and  discbarge  appear  on  the  face  of  the  same  iiistnunent. 
In  thiit  case,  the  paper  or  entry  is  not  kdrntssible^ 

The  plaintiffs  had  a  verdict,  subject  to  a  reference. 
Capky,  Seijt.,  and  F.  PoUocki  for  the  plaiittiffit. 
Blosseity  Seijt.,  tind  IhuUdj  for  the  defendant 

The  owner  of  a  fwael  ia  liable  for  money  supplied  to  the  captain  m  a  foreign  poi^ 
provided  the  roppljr  be  abeolutelf  neceasary  for  the  uee  of  the  vessel  (Rodber  v.  Bushe^ 
1  Starkie's  N.  P.O.  27 ;)  and  it  be  shown  to  have  been  specifically  applied  to  such  use. 
Latimer  and  others  v.  Gooch,  2  Starkie*s  N.  P.  C.  428.  But  there  is  no  implied 
todertakitig  on  the  part  of  the  owner,  that  a  bill  of  exchange  drawn  by  the  ihast^r  or 
a  third  person,  for  money  advanced  for  the  8hip*s  use  abroad,  shall  be  duly  hononred. 
Haider  v.  Brotherstone,  4  Gampb.  254.  And  where  a  merchant,  on  being  showrt  the 
charter-party,  by  which  the  freighter  covenants  to  furnish  what  money  may  be  reqiure4 
for  the  necessary  disbursements  of  the  ship,  advances  to  the  master  of  the  chartered 
ship  the  sum  requisite  for  disbursements,  and  takes  a  bill  of  exchange  drawn  by  him 
foT  the  amount  upon  the  freighter,  the  owner,  on  ihe  bill  being  dishonoured  by  the 
freighter  ia  not  liable  for  any  part  of  the  sum  advanced. — Ibid* 
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An  allegation  in  a  declaration  that  a  bill  of  exchange  was  presented  for  payment  by 
I.  S.  does  not  render  it  incumbent  on  the  plaintiff  to  show  that  a  presentment  hf 
I.  S.  was  made.  The  material  allegation  ia  the  presentment,  and  by  whom  it  was 
made  is  immaterial. 

This  was  an  action  on  a  guarantee  for  the  payment  of  a  bill  of' 
exchange  for  the  sum  of  1026/.  7*.  6d.  drawn  by  the  plaintiff  upon^ 
and  accepted  by,  Messrs.  R.  S.  Sawyer  and  Co. 

The  bill  was  accepted,  payable  at  Messrs.  Sykes,  Snaith  and  Co.  j 
and  the  averment  in  the  declaration  was,  that  it  was  presented  for 
ayment  at  that  place  by  one  I.  S.     The  presentment  was  proved ; 
ut  it  was  not  shown  to  have  been  made  by  I.  S. 

Vaughauj  Sent.,  for  the  defendant,  insisted,  that  a  presentment 
for  payment  by  I.  S.  must  be  proved.  The  plaintiff  had  alleged  it 
in  his  declaration ;  and  although  such  an  allegation  was  unneces*^ 
sary,  yet  being  alleged,  it  becomes  material  to  be  proved. 

Dallas,  C.  J.  In  a  case  before  lord  Kenyon,  the  allegation 
was,  that  credit  was  given  to  a  \vife  named  Jane ;  and  it  having 
turned  out  that  her  name  was  Elizabeth,  his  lordship  held  the  va« 
riance  to  be  immaterial,  on  the  ground  that  the  substantial  allega- 
tion was  the  fact  of  credit  having  been  given  to  the  wife.  So,  in 
this  case,  I  hold  that  the  substantial  allegation  is  the  presentment 
of  the  bill ;  and  by  whom  it  was  pres^nted  is,  I  think,  immaterial. 
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See  Exon  v.  Russelj  4  Made  and  Selw.  505 ;  Macbride  v.  Wood- 
rufey  2  Starkie's  N.  P.  C.  253. 


Where  the  body  of  a  bill  is  wriuen,  and  the  acceptance  of  it  made  in  England; 
.    yet  if  it  be  alterwarda  tranemitted  to  the  drawer  abroad  for  hie  aignattire,  and  it  is 

there  drawn,  the  bill  is  a  foreign  bill ;  and  consequently,  does  not  require  an  Eatfitt 

stamp. 

It  appeared  that  the  plaintiff  resided  at  Antwerp,  and  that  the 
body  of  the  bill  was  written,  and  the  acceptance  made  in  England. 
The  bill  was  afterwards  transmitted  to  the  plaintiff  at  Antwerp,  for 
the  purpose  of  obtaining  his  subscription  to  it  as  drawer,  and  at 
that  place  his  name  as  drawer  was  subscribed.  At  the  time  of  the 
acceptance,  however,  the  agent  of  the  plaintiff  wrote  on  the  bill  the 
plaintiff's  name  as  drawer  in  pencil.  No  stamp  was  impressed 
upon  the  bill. 

Vaughan^  Sent.,  objected,  that  the  bill  was  invalid  for  want  of  a 
stamp.  This  bill  is  not  a  foreign  bill ;  but  it  is  made  and  completed 
in  this  country. 

LenSy  Serjt.,  contra.  When  the  acceptance  was  made,  the  sig- 
nature of  the  plaintiff  as  drawer  was  not  subscribed.  He  resided 
at  Antwerp,  to  which  place  the  bill  was  transmitted  for  his  signa- 
ture. The  bill  had  not  the  operation  of  a  bill  of  exchange,  until  the 
plaintiff's  signature  was  subscribed  to  it ;  and  that  having  being 
done  at  Antwerp,  the  bill  only  became  effective  there ;  and,  conse- 
quently, it  is  a  foreign  bill. 

Vaugharij  Seijt.,  m  reply.  The  body  of  the  bill  was  written,  and 
the  acceptance  made  in  England.  The  agent  of  the  plaintiff  sub- 
scribed the  plaintiff's  name  as  drawer,  in  pencil.  This,  therefore, 
is  the  same  in  effect,  as  if  the  plaintiff  had  written  it  himself;  and 
is  a  signature  sufficient  to  have  charged  the  plaintiff,  as  the  drawer 
of  the  bill.  The  mere  tracing  of  the  handwriting  over  the  pencil 
mark  after  the  bill  is  sent  to  Antwerp  does  not  Mer  the  nature  of 
the  bill,  which  was  complete  before  it  was  transmitted  to  that  place. 
This  is  a  perfect  English  bill,  and  was  effectually  drawn  in  this 
country. 

'   Dallas,  C.  J.     If  a  person  resident  abroad  draw  a  bill  of  ex 
change,  the  bill  does  not  require  an  English  stamp :  and  the  case 
is  precisely  the  same  where  the  bill  is  filled  up  in  this  kingdom,  if 
it  be  transmitted  to  a  foreign  country  for  the  purpose  of  being 
drawn,  and  is  actually  drawn  there. 

The  jury  found  a  verdict  for  the  plaintiff 

Lens  J  Copley  y  Serjts.,  and  Tindalj  for  the  plaintiff. 

Vaughariy  and  Taddy^  Serjts.,  for  the  defendant. 

Where  a  bill  was  drawn  and  endorsed  in  Ireland,  and  blanks  were  left  for  the  date. 
Km,  time  when  payable,  and  the  name  of  the  drawee,  and  it  was  then  transmittsd 
to  England,  where  it  was  completed  and  negociated ;  it  was  held  that  this  was  to  be 
^nsidered  as  a  bill  of  exchange  from  the  time  of  signing  and  endorsing  it  in  Ireland, 
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ftnd  that  an  English  stamp  was  not  necessary.  Snaith  and  Others  v.  Mingay  and 
Others,  1  Maul,  and  Selw.  87.  So  where  a  bill  of  exchange  was  drawn  in  Jamaica 
upon  a  stamp  of  that  island,  with  a  blank  for  the  payee's  name,  and  was  transmitted 
to  England  in  that  state,  where  a  bona  fide  holder  filled  in  his  own  name  as  payee, 
it  was  considered  that  no  English  stamp  was  necessary.  Crutchley  v.  Mann,  5 
Taont  529 ;  1  Marsh  29.  S.  C.  But  if  a  bill  be  drawn  in  England,  though  dated 
at  some  foreign  place,  such  bill  cannot  be  enforced  here  without  an  English  stamp. 
Jordaine  ▼.  Lashbrook,  7.  T.  R.  601.     Abraham  ▼.  De  Boia,  4  Campb.  269. 


KEYSER  V.  SUSE,  SIBETH,  EDWARD  MAN  and  JAMES 
MAN,  the  Younger. — p.  58. 

A.  having  entered  goods  in  the  books  of  the  West  India  Dock  Company,  received 
two  dock  warrants  or  deliver  orders  in  blank  for  them,  which  he  delivered  to  B. 
on  a  sale  of  the  goods  to  him,  and  B.  having  sold  the  goods  to  C.  delivered  the 
dock  warrants  to  that  person,  and  C.  employed  D.  as  his  broker,  to  e&ct  a  sale 
of  the  goods,  and  deliver  over  the  dock  warrants,  one  of  which  was  signed  by  C, 
but  the  blank  intended  for  the  name  of  the  purchaser  remained,  and  D.,  after 
having  effected  a  sale  on  credit,  delivered  the  dock  warrants  to  the  purchaser,  one 
of  which  (viz :  the  one  in  which  the  blank  for  the  name  of  the  purchaser  remain* 
ad,)  the  purchaser  deposited  with  E.  as  a  security  for  money  advanced  on  the  fiiith 
of  that  warrant :  Held,  that  C.  had  no  right  to  put  a  stop  upon  the  goods  in  the 
event  of  the  purchaser  not  paying  for  them,  since  the  transfer  of  the  warrant  by 
D.  his  broker  operated  as  a  constructive  delivery  of  the  goods,  so  as  to  defeat  C.*t 
right  of  stoppage  in  transitu. 

This  was  an  action  of  trover  brought  to  recover  nine  hogsheads 
«f  coffee.  The  coffee  in  question  was  part  of  a  larger  quantity ^^ 
which  had  been  imported  by  Simpson  and  Co.,  and  entered  by  them 
in  the  West  India  Dock  warehouses.  Simpson  and  Co.  assigned  to 
die  defendants  (the  Mans)  the  bill  of  lading,  and  likewise,  deli- 
vered to  them  two  dock  warrants,  or  delivery  orders  in  blank.  The 
other  defendants  afterwards  purchased  the  coffee  of  the  Mans; 
and  received  from  them  the  delivery  orders,  one  in  blank,  and  the 
other  signed  by  the  Mans,  directing  the  delivery  to  Suse,  and  Si- 
betfa,  or  order.  Suse  and  Sibeth,  on  the  receipt  of  the  orders,  signed 
the  one  in  blank  with  their  own  names,  but  let  the  blank  in  th0 
body  of  it,  intended  for  the  name  of  the  purchaser,  remain  ;  and, 
having  employed  Doxat  and  Fox  as  their  brokers  under  a  del  ere' 
dere  commission  to  dispose  of  the  coffee,  they  delivered  the  two 
orders  to  them.  The  dock  warrant  or  delivery  order  to  which  the 
quantity  and  description  of  the  goods  was  prefixed,  was  in  the  fol- 
lowing form: 

London^  181 

^^  Deliver  the  abovementioned  goods  to  Messrs.  Suse  and  Sibeth, 
or  order. 

Jas.  MA2f  and  Son." 
No. 
Examined  and  entered  the  day  of  181 

On  the  13th  of  August,  1818,  Doxat  and  Fox  effected  a  sale  of' 
the  coffee  to  a  person  of  the  name  of  Lynch,  prompt  at  one  month. 
At  the  time  of  the  sale  the  dock  warrants  were  not  delivered  to 

4d2 
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Lynch ;  neither  were  they  to  be  delivered  until  the  expiration  of 
the  prompt,  and  payment  of  the  money.  On  the  day  preceding  the 
expiration  of  the  prompt,  viz.  on  the  11th  of  September,  Lynch 
communicated  to  Doxat  and  Fox  his  inability  to  pay  for  the  coffee 
on  the  following  day  ;  but  stated  that  he  had  sold  forty  hogsheads 
of  it,  which  were  to  be  paid  for  on  that  day,  and  proposed  that,  if 
the  delivery  orders  for  the  whole  were  given  up  to  him,  he  would 
pay  to  Doxat  and  Fox  the  money  he  should  so  receive,  and  (as 
that  sum  would  not  equal  what  was  due  to  Doxat  and  Fox,)  would 
give  his  own  draft  for  the  difference.     In  consequence  of  this  ap- 
plication the  delivery  orders  were  handed  over  to  Lynch,  and  ne 
accordingly  paid  to  Doxat  and  Fox  the  money  which  he  received 
as  the  produce  of  the  forty  hogsheads  of  coffee ;  but,  having  failed 
to  give  his  drafl  for  the  difference,  the  defendants,  on  the  14th  of 
September  gave  notice  to  the  dock  company  not  to  deliver  any  of 
the  coffee.     This  notice,  however,  was  withdrawn  on  the  15&  of 
that  month ;  and  a  stop  was  put  only  upon  the  nine  hogsheads  in 
question,  which  the  plaintiff  claimed,  be  having,  on  the  12th  of 
September,  advanced  to  Lynch  the  sum  of  5(K)^.  on  the  secuii^ 
of  those  goods,  and  Lynch  having  placed  in  his  hands  the  deliver)' 
order  relating  to  them.     The  delivery  order  had  never  been  ex- 
fimined  and  entered.     The  secretary  of  the  dock  company  stated 
the  practice  to  be,  that,  on  the  landing  of  coffee,  a  warram  i^ued 
with  marks  corresponding  with  the  different  lots,  it  being  neces- 
sary, on  the  landing  of  such  an  article,  to  separate  it  into  different 
lots,  according  to  its  difierent  qualities.    This  warrant,  which  is 
;ermed  the  dock  warrant,  and  is  granted  to  the  original  importer, 
is  afterwards  passed  at  the  dock  house,  that  is,  it  is  there  exao^ined 
and  entered,  of  which  passing  is  the  result.  The  fact  of  eKamina* 
tipn  and  entry  having  taken  place  is  certified  on  the  warrant.     Be- 
fore the  warrant  is  passed  the  holder  of  it  cannot  obtain  a  traDsfet 
^f  the  goods ;  and  after  it  has  passed,  if  the  holder  does  not  wi^ 
the  goods  to  be  transferred  into  his  own  qame,  he  lodges  the  dock 
warrant,  and  takes  a  cheque  warrant  in  lieu  of  it ;  and  the  cheque, 
not  the  dock  warrant,  is  the  document  on  Mrhich  the  deliveiy  tifj^e^ 
place.     It  has  been  the  constant  practice  for  the  person,  ip  whose 
i^ame  the  goods  are  entered  in  the  books  of  the  coippany,  to  put  a 
stop  upon  them  before  the  warrant  has  been  passied ;  and  the  fur^Q^ 
tiee  is  the  same,  even  after  the  cheque  warrant  was  issued,  ^np^ 
the  goods  still  remain  in  the  name  of  the  original  importeft  th« 
cheque  warrant  not,  of  itself,  operating  as  a  transfer  of  the  goodt 
into  the  name  of  the  person  to  whom  it  is  granted.     To  have  that 
effect,  the  hplder  of  the  cheque  warrant  must  get  the  goods  re- 
h9^3ed)  or  rq-deliyered,  or  an  actual  transfer  in  the  books  of  the 
company  must  be  made.     When  a  transfer  is  desired,  a  i^rmwt 
nearly  similar  to  a  cheque  warrant,  but  headed  **  Dransfer  Wat" 
rant^^^  is  issued ;  and  this  is  a  certificate  that  the  goods  ar^  tf^ms- 
ferred  intp  the  name  of  the  person  to  whon)  it  is  grafted-    Tb® 
person  obtaining  the  transfer  warrant,  or  a  delivery  of  the  goods, 
must  pay  to  the  company  all  the  charges  incurred  subsequently  to 
the  first  importation.     It  appeared  that  the  dock  was  opened  in  the 
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year  1803.  The  question  was,  whether  the  mere  delivery  of  the 
dock  warrant  by  Lynch  to  the  plaintiff  was  under  the  circumstances 
a  constructive  delivery  of  the  goods  mentioned  in  it,  so  as  to  de- 
prive the  defendants  of  their  right  of  stopping  in  transitu^ 

LenSj  Serjt.,  for  the  defendants  contended,  that  the  dock  war- 
rants were  of  too  modern  an  origin  to  furnish  a  legal  custom  or 
usage,  which  was  introductive  of  a  new  law.    A  usage  which  has 
prevailed  for  an  indefinite  period  becomes  a  law ;  but  that  effect 
cannot  be  ascribed  to  a  custom  of  recent  existence.     These  war- 
rants are  nothing  more  than  mere  delivery  warrants  ;  there  is  no- 
thing in  the  establishment  or  constitution  of  the  dock  company, 
which  distinguishes  it  from  any  other  repository.     In  the  case  of 
a  common  wharfinger  or  warehouseman,  it  is  clear,  that  a  mere  de- 
livery order  will  not  of  itself  pass  the  property  in  goods  which  are 
in  their  custody ;  and  the  question  is,  whether  the  delivery  war- 
rants issued  by  &e  dock  company  are  to  be  considered  in  a  dif- 
ferent light  from  ordinaiy  delivery  warrants  ?     This  company  has 
no  privilege  ;  and  their  warrants,  like  the  warrants  of  an  indi- 
vidual wharfinger  and  warehouseman,  are  nothing  more  than  ac- 
knowledgments that  they  have  in  their  possession  the  property  to 
which  the  warrants  relate.     To  pass  the  property  in  goods  in  the 
custody  of  a  warehouseman,  there  must  be  a  complete  delivery  to 
the  vendee  :  for,  as  long  as  the  goods  remain  in  the  possession  of 
the  seller,  or  (which  is  tantamount)  in  the  warehouse  selected  by 
him,  the  property  in  them  does  not  pass,  unless  indeed,  in  the 
latter  case,   the  transfer  to  the   venaee  is  notified  to  the  ware- 
houseman.    The  possession  of  the  warehouseman  of  the  seller  is 
in  contemplation  of  law  the  possession  of  the  seller  himself;  and 
it  only  ceases  to  be  so  when  the  warehouseman  assents  to  hold  the 
goods,  as  the  agent  of  the  vendee.     But  the  formation  of  the 
warrant  itself  rebuts  the  idea  that  per  se  it  either  constructively 
or  absolutely  conveys  the  property  in  goods.     Certain  things  are 
required  to  be  done,  in  order  to  render  it  perfect.     Blanks  are 
left,  which  require  to  be  filled  up  ;  and  that,  in  this  instance,  was 
not  done.     Besides  the  holder  of  the  dock  warratit  must  obtain  a 
oheque  warrant  before  he  is  entitled  to  a  transfer  of  the  goods  into 
bis  own  name.     The  title,  therefore,  of  the  holder  consists  of  two 
parts,  the  dock  and  the  cheque  warrants  ;  and  both  must  concur 
in  order  to  render  it  perfect.    The  questions  are  two  \— firsts  Whe- 
&er  a  dock  warrant  is  distinguishable  from  an  ordinary  delivery 
warrant ;    and  if  it  be,  then,  secondly^  Whether  it  must  not  be 
oompleted  and  perfected  by  being  entered  at  the  cheque  office. 
As  to  the  analogy,  which  a  bill  of  lading  has  been  said  to  beat 
to  a  dock  warrant,  it  does  not  subsist.     A  bill  of  lading  is  in  it- 
self a  perfect  instrument ;  but  the  converse  is  the  case  with  re- 
spect to  a  dock  warrant,  which  can  only  be  rendered  perfect  by 
certain  steps  being  taken  after  it  has  been  issued  by  the  company. 
With  respect  to  the  argument  drawn  from  convenience,  it  is  suf- 
ficient to  say,  in  answer  to  it,  that  convenience  will  not  make  a 
law. 
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Vaygfutriy  Serjt.,  contra.     It  has  frequently  been  decided,  that  a 
dock  warrant  operates  constructively  as  a  transfer  of  the  property 
in  goods,  and  those  decisions  have  proceeded  on  the  ground  of 
uniform  practice  and  usage.     For  the  defendants,  however,  it  has 
been  endeavoured  to  show  that  such  a  warrant  is  an  imperfect 
and  inchoate  instrument  in  its  nature  ;  and,  consequently,  that  it 
does  not  pass  the  property  to  which  it  relates.     But  a  stop  may  be 
put  upon  the  goods  as  well  before,  as  after  the  cheque  warrant  is 
obtained.     The  operation  of  a  dock  warrant  is  not  ascribed  to  an 
immemorial  custom  ;  but,  since  the  creation  of  the  docks,  it  has 
been  uniformly  considered  in  practice,  founded  on  extensive  con- 
venience, that  an  instrument  of  this  description,  which  passes  from 
hand  to  hand,  conveys  the  property,  of  which  it  is  the  symbol. 
Nothing,  therefore,  would  be  more  impolitic,  because  nothing  could 
be  more  inconvenient,  than  to  decide  that  it  had  not  such  an 
effect.     With  regard  to  the  holder  of  the  dock  warrant,  on  obtain- 
ing a  transfer,  or  delivery  of  the  goods,  being  obliged  to  pay  the 
charges  incurred  in  respect  of  them,  it  does  not  alter  the  case. 
The  endorsee  of  a  bill  of  lading,  or  of  any  instrument,  which  ope- 
rates as  a  symbolical  delivery  of  goods,  cannot  take  them  out  of 
the  custody  of  a  wharfinger,  or  other  person,  to  whose  care  they 
have  been  entrusted,  without  paying  him  his  charges. 

Dallas,  C.  J.  The  importance  of  this  case,  and  the  clog  en- 
deavoured to  be  cast  upon  the  commerce  of  the  country,  renders 
it  necessary  for  me  to  say  a  few  words  ;  because  it  would  be  pro- 
ductive of  great  inconvenience,  in  a  practice,  beneficial  to  com- 
merce, which  has  prevailed  for  fifteen  years,  should  be  in  any  de- 
gree invaded  by  a  doubt  being  introduced  on  the  question,  whe- 
ther or  not  the  property  in  goods  passes  by  a  dock  warrant.  The 
warrant  in  this  case  was  deposited  by  Lynch  with  the  plaintiff,  as 
a  security  for  a  loan.  The  transfer,  therefore,  was  for  a  valuable 
consideration.  But  it  is  said,  that  practice  and  usage  alone  war- 
rant the  transfer  of  property  by  an  instrument  of  this  description, 
and  that  the  usage  is  of  too  modem  a  date  on  which  to  found  a 
legal  transfer.  Mercantile  law,  however,  stands  chiefly  on  the 
foundation  of  usage  ;  and  here  the  usage  has  prevailed  as  long  as 
it  was  capable  of  prevailing.  As  to  the  observation  that  the  prac- 
tice is  of  too  short  a  duration,  I  know  not  how  or  where  to  ascer- 
tain when  an  usage  becomes  of  age.  An  established  usage  consti- 
tutes the  common  understanding  between  parties  in  their  dealings  ; 
and,  on  the  footing  of  that  common  understanding,  they  are  sup- 
posed to  contract.  This  question  has  been  frequently  decided  m 
the  aflirmative  by  special  juries.  But  if  abstract  rules  of  law  can 
prevail  in  a  particular  case,  effect  must  be  given  to  them,  although 
they  would  be  productive  of  general  inconvenience.  My  opinion 
decidedly  is,  that  there  is  no  doubt  on  the  case,  and  that  the  plain- 
tiff is  entitled  to  recover. 

The  verdict  was  found  for  the  plaintiff,  but  liberty  was  reserved 
to  the  defendants  to  move  to  enter  a  nonsuit.^ 

*  I  have  been  informed  that  the  action  was  afterwards  compromisod.  ^ 
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VoLgfumy  Copley y  Serjts.,  and  F.  Pollock^  for  the  plaintiff. 
LenSy  Bosanquety  Serjts.,  and  Bamewally  for  the  defendants. 

This  question,  although  it  has  several  times  arisen  incidentally,  yet  never  having 
come  directly  before  the  court,  has  therefore  never  been  expressly  decided.  In  the 
case  of  Zwynger  v.  Samuda,  7  Taunt.  265,  the  court  expressly  guarded  against  any 
inference,  that  an  endorsement,  on  a  delivery  note  or  dock  warrant,  was  of  itself,  and 
without  making  the  wharfingers  parties  to  the  order,  capable  of  transferring  any  pro- 
perty in  the  goods  therein  described,  although  Park,  justice,  expressed  an  opinion  ia 
the  affirmative.  See  1  B.  Moore's  Rep.  12,  Holt*s  N.  P.  C.  395,  S.C.  And  the  mora 
recent  ease  of  Lucas  v.  Dorrien,  7  Taunt.  278,  was  decided  upon  tlie  ground,  that  the 
dock  warrant  was  exhibited  to  the  warehouse-keeper  of  the  dock  company,  who  de- 
clared it  sufficient  for  the  delivery  of  the  goods,  which  exhibition  operating  as  notice 
to  the  dock  company  of  the  transfer,  the  court  held  that  the  case  fell  within  the  rule 
laid  down  by  lord  Ellenborough  in  Harman  v.  Anderson,  2  Campb.  245,  in  which  hie 
lordship  decided,  that  the  mere  giving  notice  to  the  wharfinger,  without  any  thing 
done  thereon,  was  effective  to  complete  the  transfer  of  property.  See  also  1  B.  Moore*8 
Rep.  29,  &  C.  Spear  v.  Travers,  4  Campb.  261,  is  the  only  other  case  on  the  sutgect, 
and  in  that  Gibbs,  chief  justice,  seems  to  have  thought  that  the  endorsement  of  a 
delivery  warrant  for  a  valuable  consideration  operated  as  a  transfer  of  the  property  to 
which  it  related,  although  his  judgment  in  that  case  appears,  in  some  measure  to  have 
been  founded  on  the  grounds  of  the  fiilsehood,  and  fraud  that  there  prevailed* 


CLEGHORN  v.  DESANGES  and  Another.— p.  66. 

In  an  action  against  a  sheriff  for  a  false  return  of  nulla  bona,  it  is  sufficient  for  him 
to  show  that  before  execution  executed  a  writ  of  error  was  allowed,  although  the 
levy  was  made  before  notice  of  the  allowance,  since  the  writ  of  error  operated  as  e 
supersedeas  firom  the  time  of  its  allowance.  And  notwithstanding  the  levy  waa 
made  before  notice  of  the  allowance,  yet  the  return  of  nulla  bona  is  unobjectionable, 
eince  after  the  allowance  the  levy  could  not  legally  have  been  made.  [See  3 
Moore,  83.] 

Action  for  a  false  return  of  nulla  bona. 

The  defendants  were  sheriffs  of  London  ;  and  the  plaintiflf  was 
a  creditor  of  one  Fitzgerald,  against  whom  he  had  obtained  and 
issued  execution  for  the  amount  of  his  debt.  The  writ  of  execu- 
tion being  delivered  to  the  defendants,  they  on  the  27th  of  May, 
1818,  at  seven  o'clock  in  the  morning,  made  a  seizure  under  it  of 
property  belonging  to  Fitzgerald ;  but,  on  the  preceding  day,  a 
writ  of  error  in  the  action  had  been  aJlowed.  Search,  however, 
was  made  on  the  evening  of  the  26th  for  the  allowance  of  the  writ 
of  error ;  but  none  could  be  found. 

Lenxy  Serjt.,  for  the  defendants.  The  writ  of  error  operated  as 
a  supersedeas  from  the  time  of  its  allowance.  Hawkins  v.  JoneSy 
5  Taunt.  204.  And,  as  the  allowance  was  on  the  26th,  the  power 
to  execute  the  writ  afterwards  ceased. 

Vaughauy  Serjt.,  and  W.  E.  Tauniony  contra.  The  writ  of  error 
only  suspends  the  execution.  It  does  not  go  to  the  action,  but  only 
reduces  the  damages.  The  action  against  the  defendants  is,  for  a 
false  return  in  returning  that  the  party  had  no  goods  whereon 
they  could  levy,  whereas  they  had  in  fact  levied.  The  return, 
therefore,  is  mistaken  and  improper.     If  the  defendants  ceased  to 
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prosecute  the  writ  of  execution  in  consequence  of  the  allowatice 
of  the  writ  of  error,  that  fact  ought  to  have  been  specially  returned. 
The  plaintiff  is,  at  all  events,  entitled  to  a  verdict,  with  nominal 
damages. 

Dallas,  C.  J.,  ruled,  on  the  authority  of  the  case  cited,  that  the 
writ  of  error  was  a  supersedeas  from  the  time  of  its  allowance ; 
and  that  the  return  was  unobjectionable,  since  there  were  no 
goods  belonging  to  Fitzgerald,  on  which  the  levy  could  legally 
have  been  made. 

The  plaintiff  was  nonsuited ;  but  with  liberty  to  him  to  move  to 
have  a  verdict  entered,  either  for  the  debt,  or  nominal  damages. 
Vamghanj  Serjt.,  and  W.  E.  Taunton^  for  the  plaintiff. 
LenSy  Serjt.,  for  the  defendants. 

In  the  King's  Bench  the  allowance  of  a  writ  of  error  ia  of  iieelf  a  auperacdeaa  | 
and  the  service  of  the  allowance  ia  only  material  to  bring  the  party  into  oontempc. 
If  he  afterwards  proceed  to  sue  out  execution.  Jaqaes  v.  Nixon,  1  T.  R.  279 ;  Capron 
r.  Archer,  1  Barr.  340 ;  Perkins  v.  Woolaston,  1  Salk.  3122.  Bee  also  Thorpe  f .  Bear, 
8  Bamew.  and  Aid.  873. 
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WATKINS  Assignee  of  MOODY,  a  Bankrupt,  v.  WOOlr 
LEY.— p.  69. 

In  trover  for  a  landaq,  proof  of  a  demaod  of  (he  landau  and  nop^livery  in  purtufQOO 
of  it,  is  evidence  of  a  conversion. 

Trover  for  a  landau. 

It  appeared  that,  some  time  after  the  act  of  bankruptcy  was 
committed,  the  bankrupt  sold  to  the  defendant  the  landau  in  qu^s? 
tion,  for  the  suiq  of  25/.,  and  which  sale  the  plaintiff  by  this  ac- 
tion sought  to  rescind.  Before  the  commencement  of  the  action, 
a  written  demand  of  the  landau,  addressed  to  the  defendant,  was 
left  at  the  defendant's  house ;  but  it  did  not  appear  that  he  had 
expressly  reftised  to  deliver  it  up. 

Vaughany  Serjt.,  for  the  defendant,  contended  Aat^  there  wa9 
not  sufficient  evidence  of  a  conversion.  The  landau  came  lawfuUy 
into  his  possession  ;  and,  therefore,  not  only  v^  demand  of  it,  but 
a  reftisal  on  his  part  to  comply  with  that  demand,  must  be  proved. 
Mere  non-compliance  with  a  demanc}  cannpt  be  such  a  tortious 
act  as  to  establish  a  conversion. 

Richardson.  J.,  ruled  that  the  demand  of  tbe  landau,  and  the 
non-delivery  or  it  in  pursuance  of  that  demand,  wa9  evidenp^  pf  (^ 
conversion. 

The  plainti(rhad  a  verdict. 

l4e»Si  Ci^leyj  S^rjt,  and  E,  Laipea^  for  the  plaintiff. 

VoMghoTiy  Serjt.,  and  Camyny  for  the  defendant. 

SeeSeveriav.Keppel,4Em^N.P.C.156iMt)oiiibiev.navitt,6BaM,540;  Wff 
iqQUth  V.  Boyer,  1  Ves.  jun.  424 
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WARREN,  Gent,  one,  &c.  v.  CUNNINGHAM.— p.  71. 

Deliyery  of  aa  attorney's  bill  to  the  attorney  of  the  party  to  be  charged  sufficient,  under 
staL  2  Geo.  3,  c.  23,  s.  33,  if  the  patty  himself  attend  the  taxation,  or  the  bill  be  dbowa 
have  come  to  his  hands. 

CAMPBELL  V.  HODGSON— p.  74. 

The  legal  efiect  of  a  bill  of  exchange  cannot  be  controled  by  a  verbal  condition.  There- 
fore, where  it  was  verbally  understood  between  the  acceptor  and  payee  of  a  bill  that 
the  bill  should  be  paid  out  of  a  particular  fund,  this  does  not  control  the  legal  opeia- 
tion  of  the  bill.  In  the  abeence  of  a  specific  appropriation,  the  receiver  of  money  has 
the  right  of  applying  iu 

This  was  an  action  against  the  defendant  as  acceptor  of  a  bill 
of  exchange. 

It  appeared  that  the  plaintiff  was  managing  owner  of  a  vessel 
called  the  Union,  of  which  one  captsdn  Johnson  (with  whom  the 
plaintiff  had  had  considerable  dealings)  was  the  commander.  An 
action  had  been  commenced  against  Johnson,  in  which  both  the 
plaintiff  and  the  defendant  became  his  bail ;  and  the  plaintiff  hay- 
m^  discharged  the  amount  of  the  debt  and  costs  m  that  action,  re- 
ceived from  the  defendant  a  bill,  dated  the  24th  of  January,  1818, 
and  payable  in  six  months  for  250/.,  being  a  moiety  of  the  debt 
and  costs,  but  which  bill  was  given  under  a  verbal  understanding, 
that  payment  of  it  was  not  to  be  demanded,  in  the  event  of  the 
plaintiff  being  able  to  reimburse  himself  out  of  the  effects  of  John- 
son, whose  agent  the  plamtiff  was.  This  bill  was,  on  the  20th  of 
July,  1818,  renewed  for  another  bill  of  that  date  at  three  months, 
and  which  latter  bill  formed  the  subject  of  the  present  action. 
Johnson  became  bankrupt ;  and  although  the  plaintiff  claimed  to 
be  a  creditor  of  his  to  the  extent  of  aoout  7000/.,  on  a  running 
account  of  some  years'  duration,  yet  he  did  not  prove  his  debt 
under  the  commission.  On  the  1st  of  May,  1818,  the  plaintiff 
received,  on  the  account  of  Johnson,  the  sum  of  1,700/.  There, 
were  cross  Remands  between  the  plaintiff  and  Johnson  to  a  consi- 
derable amount. 

Vaughauj  Serjt.,  for  the  defendant,  contended,  that  on  the  receipt 
of  the  1,700/.  the  plaintiff  was  bound  to  apply  it  in  liquidation  of 
the  bill  in  question ;  and  that  he  could  not  keep  the  bill  as  a  float- 
ing security  for  the  balance  due  to  him  from  Johnson. 

Taddy^  Serjt.,  contraj  insisted,  that  if  there  were  any  agreement 
to  discharge  the  bill  out  of  a  particular  fund,  that  agreement  should 
have  been  reduced  into  writing,  since  otherwise  it  could  not  con- 
trol the  legal  operation  and  effect  of  the  bill. 

Dallas,  C.  J.  This  is  an  action  .upon  a  bill  of  exchange 
against  the  defendant  as  acceptor ;  and  his  acceptance  of  it  being 
proved,  as  a  general  proposition,  he  becomes  liable  upon  that  ac- 
ceptance until  the  bill  be  paid.  There  is  in  this  case  no  condition 
apparent  on  the  face  of  the  bill ;  and  no  rule  of  law  is  better  esta- 
blished, than  that  a  party  shall  not  be  permitted  to  add  a  verbal ' 
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or  oral  condition,  in  order  to  control  the  legal  effect  of  a  written 
instrument.  In  an  action  on  a  bill  or  note  the  defendant  is  not 
allowed  to  give  evidence  that  the  bill  or  note  should  be  renewed, 
or  that  payment  should  not  be  demanded  when  the  instrument  be- 
comes due  :  for  there  would  be  no  use  in  reducing  an  agreement 
into  writing,  if  it  is  thus  to  be  varied  by  a  parol  understanding. 
The  only  ground  on  which  I  admitted  the  evidence  was,  that 
something  mi^t  possibly  have  been  'proved,  which  amounted  to 
payment.     It  is  said  there  have  been  cross  dealings  between  the 

farties,  and  that  cross  demands  exist  to  a  large  amount.  But  am 
to  take  an  account  of  these  demands,  upon  the  simple  question 
whether  the  defendant  be  or  be  not  liable  as  acceptor  of  this  bill  ? 
There  might  have  been  a  specific  appropriation  of  the  money  re- 
ceived by  the  plaintiff  to  the  liquidation  of  what  was  due  on  this 
bill.  But,  in  the  absence  of  such  an  appropriation  by  the  payer, 
the  party  receiving  it  has  a  right  to  apply  it  in  any  manner  he 
pleases;  and  as,  in  this  case,  the  plaintiff  had  other  demands 
against  Johnson,  I  think  he  had  a  right  to  apply  the  money  he  re- 
ceived to  the  reduction  of  those  demands.  It  appears  to  me,  that 
the  defendant  is  liable  as  acceptor. 

Verdict  for  the  plaintiff 

Taddi/j  Seijt.,  and  ,  for  the  plaintiff. 

Vaugharty  Seijt.,  and  ChUty^  for  the  defendant. 

That,  where  there  axe  several  demanda,  the  partf  paying  may,  at  the  time  of  payment, 
apply  the  money  to  which  demand  he  thinks  proper,  and  that,  if  he  do  not,  the  receiver 
may  apply  it  as  he  pleases,  see  Anon.  Cro.  Eliz.  68 :  Bowes  v.  Lucas.  Andr.  55 ;  God- 
dard  v.Cox,  2  Stra.  1194;  Newmarch  v.  Clay,  14  East  239  ;  Peters  v.  Anderson,  5 
Taunt.  596;  Kirby  v.  Duke  of  Marlborough,  2  Maule  and  Selw.  18;  fiosanqnet  v.  Wray, 
6  Taunt.  597  ;  Plomer  v.  Long,  1  Siarkie*8  N.  P.  C.  153 ;  But  see  Birch  v.  Tebbutt,  2 
Stark.  N.  P.  C.  74 ;  Marryatts  v.  White,  Ibid.  101.  That  a  parol  condition,  inconsist- 
ent with  the  terms  of  the  bill  itself,  cannot  be  engrafted  upon  it,  see  Hoare  v.  Graham, 
3  Campb.  57 ;  Free  v.  Hawkins,  1  B.  Moore*s  Rep.  535 ;  Rawson  v.  Walker,  I  Star- 
kie*s  N.  P.  C.  361 ;  Dukes  v.  Dow,  Chitty  on  Bills  of  Exchange,  (5th  edit.)  61  n. 


ANN  GORTON  and  Another,  Executrix  and  Executor,  fitc.  v. 
THOMAS  DYSON  and  Another,  Executors,  &c.— p.  78. 

A.  bequeaths  to  B.  1,200/.,  and  appoints  C.  executor  of  her  will,  C.  has  sufficient  assets, 
but  does  not  pay  the  legacy  to  B.,  C.  afterwards  makes  his  will  by  which  he  bequeaths 
to  B.  an  annuity  of  700/.  and  expresses  it  to  be  **  in  satisfaction  of  the  debt  or  sum 
of  1,200/."  in  which  I  stand  indebted  to  her  as  and  for  the  legacy  bequeathed;  but 
which  annuity  B.  does  not  accept :  Held' that  the  1,200/L  is  money  had  and  received 
to  the  use  of  B.,  and  may  be  recovered  in  that  form  of  action. 

Assumpsit  for  money  had  and  received  by  the  defendant's  tes- 
tator to  the  use  of  the  testatrix  of  the  plaintiffs. 

The  plaintiffs  claimed  a  sum  of  1,200/.,  which  had  been  be- 
queathed to  their  testatrix  Mary  Sanford,  by  her  aunt  Frances 
Holland  ;    and,  to  establish  their  demand,  they  put  in  the  will 
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of  the  defendant's  testator  James  Holland,  which  was  dated  th^ 
13th  of  July,  1815;  and  in  which  was  contained  the  following  be?* 
quest : — "  1  give,  devise,  and  bequeath,  unto  my  sister,  Mrs.  Maty 
Sanford,  widow,  and  her  assigns,  for  and  during  the  fenn  of  hef 
natural  life,  one  annuity  or  clear  yearly  sura  6f  700/.,  fre^  and 
clear  of  taxes,  (except  property  tax)  the  same  to  b^  isstiing  and 
payable  to  her  out  of  and  from  all  my  freehold  ^atcs,  by  tttro 
equal  half  yearly  payments,  to  wit,  on  the  25th  of  March  and  tfad 
29th  of  September  in  every  rear,  the  first  payrti^nt  thereof  to  com- 
mence and  be  made  on  such  of  the  said  days  as  shall  first  and 
next  happen  after  my  decease."  In  a  subsequertf  part  of  the  will 
the  following  clause  was  inserted  : — "  JfevertheksSj  I  herebi/  «ar- 
presHy  declare^  that  the  said  armuity  so  given  to  my  said  sister  as 
qforesaidj  is  to  be  injvll  discharge^  and  she  is  to  ae<^  the  same  ifi 
fuU  sati^acHon  and  extinguishment  of  a  certain  debt  or  sum  of 
1,200/.,  in  which  I  stand  indebted  to  her  as  and  for  a  legacy  here- 
tofore bequeathed  to  her  by  my  late  aunt  Frances  Holland,  deceased^ 
and  for  which  she  is  to  execute  a  good  and  valid  release  to  my  othef 
executors  accordingly^  as  sotm  as  may  be  after  my  decease^  other- 
wise  such  annuity  shall  n>ot  be  paid  or  payable.  The  testator, 
James  Holland,  died  on  the  22d  of  May,  1817,  without  having  al- 
tered his  will ;  and  on  the  30th  of  October  following  Mary  San- 
ford  died  ;  but  she  had  not  executed  a  release  of  the  1,200/.  as  re- 
quired by  the  will ;  nor  done  any  act  which  could  be  construed 
into  an  acceptance  of  the  annuity  bequeathed  to  her  in  lieu  of  the 
1,200/.  James  Holland  was  appointed  executor  of  the  will  of 
Frances  Holland,  by  whom  the  legacy  of  1,200/.  was  bequeathed 
to  Mary  Sanford. 

Hullock^  Sent.,  for  the  defendants,  objected,  that  the  action  was 
not  maintainable.  This  is,  in  effect,  an  action  to  recover  a  lega-* 
cy ;  and  it  has  been  decided,  that  at  law,  a  legacy  cannot  be  made 
the  subject  matter  of  an  action.  The  action  is  brought  by  the 
executrix  and  executor  of  Mary  Sanford,  a^inst  the  executors  of 
James  Holland ;  but  the  ground  of  the  action  is  a  legacy  left  by 
Frances  Holland,  who  was  the  testatrix  of  James  Holland.  The 
executor  of  an  executor  represents  the  original  testator ;  therefore, 
suppose  this  action  had  been  brought  against  James  Holland  in 
his  life  time,  and  there  had  been  evidence  of  an  acknowledgment 
by  him,  that  he  had  received  the  money;  yet  that  acknowledg- 
ment would  not  have  operated  so  as  to  enable  the  legatee  to  re- 
cover the  legacy  in  an  action  for  money  had  and  received.  The 
will  itself  proves  nothing  more  than  that  the  testator  James  Hol- 
land, had  in  hand  the  legacy  bequeathed  to  his  sister.  If  a  trus- 
tee acknowledge  that  he  has  money  in  his  hands,  it  is  not  recover- 
able in  an  action  at  law ;  but  recourse  must  be  had  to  a  court  of 
equity.  As  to  a  legacy,  the  general  principle  is  clear,  that  a  party 
must  seek  relief  in  a  court  of  equity,  and  that  he  cannot  maintain 
an  action  at  law  for  it. 

Dallas,  C.  J.  I  am  clearly  of  opinion,  that  this  is  money  had 
and  received,  in  the  hands  of  James  Holland,  to  the  use  of  Mary 
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Sanford.     But  I  will  give  the  defendants'  counsel  liberty  to  more, 
if  it  is  desired. 

The  plaintiffs  had  the  verdict 

LenSy  Copley  J  Serjt8.,and  Gow^  for  the  plaintiffs. 

Hullocky  Serjt.,  and  lAttedaU^  for  ttie  defendants. 

When  a  legacy  is  not  speciBc,  but  merely  a  gift  out  of  the  general  aeeets^  a  Cburt 
of  Common  Law  will  not,  it  should  seem,  entertain  jurisdiction  to  compel  payment  of  it« 
even  although  the  executor  admit  the  legacy  to  be  due,  and  that  he  has  assets;  upon  the 
ground  that  a  Court  of  Common  Law  ia,  from  its  rules,  incompetent  to  admini^er  that 
complete  justice  to  the  parties,  which  Courts  of  Equity  have  the  power,  and  are  in  thci 
constant  habit  of  doing.  Deeka  v.  Strutt,  5  T.  R.  690;  Blount  v.  Besiland,  5  Ves.  jun. 
516;  Parish  v.  Wilson,  Peake^s  N.  P.  C.  73.  But  where  the  legacy  is  speci6c,  an  action 
at  law  ihay  be  maintained  against  the  executor  after  his  assent  to  the  bequest.  Doe  v. 
Guy,  3  East,  120.  And  for  a  legacy  payable  out  of  land,  it  seems,  the  devisee  may 
maintain  an  action  at  law  against  the  tertenant  or  heir.  Ewer  y.  Jones,  2  Salk.  415. 
But  see  Webb  ▼.  Jiggs,  4  MauL  and  Selw.  113. 


BROWNING  and  Others  v.  KINNEAR.— p.  81. 

Ignorance  of  the  place  of  residence  of  the  drawer  of  a  bill  of  exchange  is  a  sufficient 
answer  to  an  objection  arising  out  of  the  want  of  due  notice  of  the  dishonor  of  the 
bill,  provided  due  diligence  be  used  to  discover  his  place  of  residence. 

Assumpsit  on  a  bill  of  exchange  for  100/.,  drawn  by  the  de- 
fendant on  the  20th  of  August,  1818,  directed  to  and  accepted  by 
.jfoseph  Blandford,  payable  at  three  months  after  date  to  the  order 
of  the  drawer,  endorsed  by  him  to  John  Newman,  and  endorsed 
by  the  latter  to  John  Maberly,  who  endorsed  it  to  H.  Chesterman, 
by  whom  it  was  endorsed  to  die  plaintifis. 

On  the  23d  of  November,  the  day  on  which  the  bill  became  due, 
it  was  presented  to  the  acceptor  for  payment,  and  dishonored. 
At  this  time  the  plaintiffs  were  ignorant  of  the  places  of  residence, 
both  of  the  defendant,  and  of  Maberly :  but  on  the  24th  of  the 
same  month  a  person,  on  the  behalf  of  the  plaintifis,  applied  to 
Chesterman  for  the  purpose  of  ascertaining  the  place  of  the  de<* 
fendant's  residence;  but  Chesterman  not  being  acquainted  with 
it,  referred  him  to  Maberly.  At  four  of  the  clock  of  the  same 
day,  that  person  called  upon  Maberly ;  but,  Maberly  being  then 
from  home,  he  did  not  repeat  his  call  until  the  following  day, 
when  he  saw  Maberly,  and  was  directed  by  him  to  the  place  where 
the  defendant  resided.  On  the  last  day,  t^.  on  the  25th,  a 
written  notice  of  the  dishonor  of  the  bill  was  delivered  to  the 
defendant. 

Onslow  J  Serjt.,  for  the  defendant.  The  question  is,  whether 
due  notice  of  the  dishonor  has  been  given?  The  mere  ig- 
norance of  the  residence  of  the  drawer  is  not  sufficient  to  dispense 
with  notice  to  him  of  the  dishonor  of  the  bill.  The  rule  which 
requires  notice  is  strict,  and  must  be  complied  with.  But,  at  all 
events,  the  plaintiffs  were  bound  to  find  out  the  residence  of  the 
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defendant,  in  order  to  give  him  notice ;  and  in  this  respect  they 
have  not  used  due  diligence.  The  person  authorized  by  them 
to  give  notice  of  the  dishonor,  does  not  call  upon  Maberly  until 
four  of  the  clock  of  the  day  of  the  24th  ;  and  from  that  time  until 
the  succeeding  day  he  remains  inactive. 

Vaugharij  Serjt.,  contra^  contended,  that  a  reasonable,  and  not 
an  immediate  notice  of  the  dishonor  was  all  that  was  required, 
and  that  in  this  case  the  notice  was  sufficient. 

Dallas,  C.  J.  Where  the  places  of  abode,  both  of  the  ac- 
ceptor and  of  the  drawer,  appear  on  the  fece  of  the  bill,  there  the 
want  of  due  notice  may  furnish  an  answer  to  an  action  against  the 
drawer.  But  it  has  been  decided  in  the  case  of  Bateman  v.  Jo- 
sqahy  12  East,  433,  that  ignorance  of  the  place  of  residence  of  a 
prior  endorser  is  a  sufficient  answer  to  an  objection,  arising  out  of 
the  want  of  due  notice  to  him  of  the  dishonor  of  the  bill.  I  think 
too  that  the  plaintiffs  used  reasonable  diligence  to  ascertain  the 
residence  of  the  defendant ;  but  that  question  I  will  leave  to  the 
jury. 

The  jury  found  a  verdict  for  the  plaintiffs. 

Vaughan,  Serjt.,  and  Jl.  Moore j  for  the  plaintiffs. 

Onslow y  Serjt,  for  the  defendant. 

Where,  however,  the  holder  of  a  bill  of  exchange  is  ignorant  of  the  place  of  resi- 
deoce  of  an  endorser,  it  is  not  sufficient  (in  order  to  excuse  the  omission  to  give  regulsr 
notice  to  him  of  the  dishonor  of  the  bill,)  to  thdw  that  he  made  inquiries  upon  the 
■ubgect  at  the  place  where  the  bill  was  payable,  since  he  ought  to  have  applied  to  the 
other  peraons  whose  names  appeared  upon  the  bill  and  should  likewise,  as  it  seems,  have 
made  application  to  persons  of  the  same  name  with  the  endorser,  whose  addresses  are 
set  down  in  the  directory,  fieveridge  v.  Burgis,  3  Campb.  262.  But  in  the  case  of 
Sturges  V.  Derricks,  Wightw.  76>  it  was  considered  sufficient,  when  a  promissory  note 
has  been  dishonored,  to  make  inquiries  at  the  place  of  residence  of  the  drawer  for  that 
of  the  payee. 


BUTT  V.  CONANT,  Knight.— p.  84. 

Semble,  that  a  magistrate  has  the  power  of  apprehending  and  of  requiring  bail  of  a 
libeller,  and  for  want  of  it  of  committing  him.     (Vide  Ante.  186.) 


BUTT  V.  NEWMAN.— p.  97. 

A  jailer  receiving  and  detaining  a  person  under  the  warrant  of  a  magistrate,  is  entitled 
to  the  protection  of  the  24  Geo.  2,  c.  44;  and,  therefore,  on  producing  and  proving 
the  warrant  under  which  the  detention  was  made,  it  is  immaterial  whether  or  oot 
the  magistrate  had  jurisdiction  to  grant  it. 
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BUTT  V.  JONES,  Esq.— p.  99, 

A  penon  convicted  of  a  crime  by  a  court  of  competeni  jurisdiction  is  aantenced  to  pay  a 
fiBe,aDd  18  oomnittted  in  ezecutioo  until  that  fine  be  paid.  AUboiigh  the  P$CQ|  tp 
whose  cuetody  he  is  oommiited  voluntarily  permit  him  to  escape  before  p43^^  Qf 
t|t9  fioOf  yet  it  is  afterwa.rds  his  boanden  duty  \q  retake  hiiq, 

TRE9FA4U9  fax  an  asss^ult  and  false  imprisftnment,     Tbe  first  pl^^ 
was  the  general  issue.     The  second  pleat  sitated,  tbs^t  pq  Wediiesh 
day  next  after  the  end  of  the  term  of  Easter,  in  the  fifty-fourth 
y0?r  of  the  reign  of  our  lord  the  king,  at  the  Guildhall  of  the  city 
of  IfOndon,  before  lord  Ellenborough,  chief  justice^  ^,  the  plain- 
tiff, together  with  other  persons,  was  tried  and  conyicted  upon  afi 
ipdictment  for  certain  conspiracies  and  misdemeaQQurs.  and  that 
^rw^rds  on  Tuesday  next  after  fifteen  days  of  the  IJoly  TriBity, 
in  <he  said  fifty-fourUi  year  of  the  reign  aforesaid,  the  plaintiflT, 
being  then  brought  into  the  court  of  our  said  lord  the  king,  be- 
fore the  king  himselj[^  it  was  considered   and  ac^udged  by  tha^ 
court,  that  ^r  the  onence  of  which  he  had  b^en  convicted,  the 
plaintiff,  (amongst  other  things)  should  pay  a  fine  of  1000/.,  and 
should  be  imprisoned  for  the  term  of  twelve  calendar  nionths. 
The  plea  then  averred,  that  the  plaintiff  was  committed  into  th^ 
custody  of  the  defendant,  who  was  marshal  of  the  Jtfar^Aa/^ea,  in 
execution  of  that  judgment,  and  until  the  plaintiff  should  have 
paid  his  fine;  and  that  the  defendant  received  the  plaintiff  into  his 
custody  in  pursuance  of  that  judgment  and  sentence.     The  plea 
then  alleged,  that  before  the  fine  had  been  paid,  the  plaintiff  i^i- 
lawfuUy  and  wilfully,  and  against  the  will  of  the  defendant  es- 
caped  and  went  at  large,   from  and  out  of  the  custody  of  th^ 
defendant,  whereupon   the  defendant   pursued   and   retook  him. 
There  was  a  third  and  a  fourth  plea,  which,  in  substance,  were 
similar  to  the  second.     To  the  second  plea  the  plaintiff  replied, 
that  after  the  eiq)iration  of  the  twelve  months,  being  the  term  of 
his  imprisonment,  the  defendant  voluntarily  suffered  and  permitted 
him  to  go  at  large ;  and  upon  this  replication  issue  was  joined. 
The  issues  taken  on  the  replications  tP  the  third  and  fourth  pleas 
also  turned  upon  the  fact,  whether  or  not  the  escape  was  volun- 
taiy. 

The  facts  of  the  case  were  these : — In  the  Easter  vacation  of 
1814,  the  plaintiff,  with  several  other  persons,  was  tried  and  con- 
victed of  a  fraud  upon  the  Stock  Exchange  ;  and  in  Trinity  term 
of  the  same  year  he  was  brought  up  for  judgment,  when  the  court 
of  King's  Bench  sentenced  him  to  pay  a  fine  of  1000/.,  to  be  im- 
prisoned for  twelve  calendar  months,  and  during  the  period  of 
his  imprisonment  to  stand  in  the  pillory.  The  latter  part  of  the 
sentence  was  remitted ;  and  it  was  suggested  for  the  plaintiff,  that 
he  conceived  the  fine  was  also  remitted :  but  this  suggestion  was  • 
altogether  negatived  by  the  evidence.  On  the  Slst  of  June,  1814, 
the  plaintiff  was  delivered  to  the  defendant,  (who  is  marshal  of 
the  King's  Bench  prison,)  in  execution  of  the  sentence  passed 
upon  him ;  and  on  the  20th  of  June,  1815,  the  period  for  which  he 
was  adjudged  to  be  imprisoned,  expired.     On  the  morning  of  the 
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latter  day,  the  defendant's  clerk  waited  upon  the  plaintiff  in  the 
prison,  when  the  plaintiff  inquired  to  whom  his  fine  was  to  be 
paid,  and  was  informed  by  the  clerk  that  the  payment  should  be 
made  either  to  the  marshal,  at  the  crown  office,  or  to  him  (the 
clerk)  on  the  account  of  the  marshal.  Shortly  after  this  inter- 
view the  plaintiff  went  into  the  lobby  of  the  prison,  and  repre- 
sented to  the  turnkey  that  the  fine  was  paid,  upon  which  the  turn- 
key permitted  him  to  depart.  The  plaintiff  was  re-taken  on  the 
29th  of  June. 

Dallas,  C.  J.  This  is  an  action  for  an  alleged  false  im- 
prisonment, to  which  the  defendant  has  pleaded  a  justification. 
It  is  not  a  case  as  between  one  indiridual  and  another.  Where 
a  debtor  is  committed  in  execution  for  a  debt,  the  sheriff  is  bound 
to  detain  him  until  the  debt  be  paid,  or  he  be  discharged  by  due 
course  of  law :  but  if  before  the  occurrence  of  either  of  those 
events  the  sheriff  voluntarily  suffer  the  debtor  to  escape,  he  in  an 
action  for  the  escape  is  answerable  to  the  plaintiff  in  the  execu- 
tion for  the  amount  of  the  debt,  and  cannot  afterwards  retake  the 
actual  debtor.  But  this  rule  does  not  apply  even  to  a  civil  execu- 
tion where  the  escape  is  negligent,  and  without  the  permission  or 
privity  of  the  sheriff.  The  present,  however,  is  not  a  case  of  a 
civil  execution,  as  between  individuals.  The  public  are  here 
interested.  The  plaintiff,  being  convicted  of  a  crime  by  a  court  of 
competent  jurisdiction,  is  committed  to  the  custody  of  the  de- 
fendant, in  execution  of  the  judgment  which  that  court  passed 
upon  him.  Supposing,  therefore,  that  the  defendant  had  person- 
ally been  at  the  outer  door  of  the  prison,  and  had  voluntarily  and 
knowingly  suffered  the  plaintiff  to  escape ;  yet  I  think  that  in  pomt 
of  law  it  would  have  been  his  bounden  duty  to  have  retaken  him 
whenever  afterwards  an  opportunity  offered,  and  to  have  detained 
him  until  the  fine  was  paid.  His  lordship  then  observed,  that  the 
replications  were  completely  falsified  by  the  evidence. 

The  jury  found  a  verdict  for  the  defendant. 

Vaughauy  Serjt.,  Bolland,  and  C/dtty^  for  the  plaintiff. 

LenSy  Serjt.,  and  Campbell^  for  the  defendant. 

See  the  note  to  Jones  v.  Pope,  1  Wms.  Seund.  34  a. 


KNIGHT  V.  MARTIN.— p.  103. 

After  a  notice  to  produce  a  lease  and  a  nonsuit  on  the  trial  of  the  cause,  the  defendant 
assigns  the  lease  without  the  privity  of  his  attorney  on  record.  A  second  action  is 
afterwards  brought,  and  another  notice  to  produce  the  lease  is  served  upon  the  attor- 
ney, who  informs  the  person  serving  the  notice  that  the  lease  has  been  assigned,  and 
that  the  assignment  was  made  without  his  privity.  The  plaintiff  being  acquainted 
with  the  place  of  the  defendant's  residence :  Held,  that  it  was  incumbent  upon  him 
to  have  inquired  of  the  defendant,  in  whose  possession  the  lease  waa,  in  order  to  ren- 
der secondary  evidence  of  its  contents  admissible. 

The  plaintiff  in  this  action  had  been  nonsuited  on  the  former 
trial  on  account  of  the  absence  of  a  material  witness,  see  ante,  p. 
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446.  It  now  appeared  that  since  the  last  trial  the  defendant  had 
assigned  to  a  third  person  all  his  interest  in  the  premises,  and  had 
delivecpd  the  original  lease  to  the  assignee.  The  person  who  ap- 
,  peared  as  attorney  on  record  for  the  defendant  was  not  privy  to  the 
assignment.  Previously  to  the  present  trial  the  attorney  for  the 
plaintiff  served  upon  the  defendant's  attorney  a  second  notice  to 
produce  the  original  lease  ;  but  at  the  time  of  the  service  the  de- 
fendant's attorney  informed  the  person  who  served  the  notice  that 
the  lease  had  been  assigned  without  his  privity  under  the  direc- 
tion of  the  defendant  himself;  and  that  he  did  not  know  to  whom 
it  was  assigned.  The  plaintiff's  attorney  was  acquainted  with  the 
place  of  the  defendant's  residence. 

The  original  lease  not  being  produced,  LaweSj  Serjt.,  for  the 
plaintiff,  proposed  to  offer  secondary  evidence  of  it :  but 

Copley  J  Serjt.,  contra^  contended,  that  the  plaintiff  was  not  in  a 
condition  to  prove  the  lease  in  that  manner.  He  should  have  made 
further  inquiries  respecting  it,  and  have  ascertained  to  whom  it  had 
been  assigned,  which  he  might  easily  have  done  by  calling  upon 
the  defendant  himself. 

Dallas,  C.  J.  The  general  principle  is,  that  where  a  party  has 
been  served  with  notice  to  produce  an  instrument  then  in  his  pos- 
session, he  cannot  part  with  the  instrument  before  trial,  so  as  to 
get  rid  of  the  effect  of  the  notice.  Here  the  first  cause  was  at  an 
end  by  the  nonsuit ;  and  if,  on  the  trial  of  the  present  action,  it 
was  necessary  that  the  original  lease  should  be  produced,  it  was 
incumbent  on  the  plaintiff  to  have  served  the  defendant  in  a  regu- 
lar and  proper  manner  with  a  notice,  calling  upon  him  to  produce 
the  lease,  proof  of  which  alone  would  have  rendered  secondary 
evidence  of  its  contents  admissible.  But  in  a  case  circumstanced 
as  this  is,  notice  to  the  attorney  cannot  be  sufficient,  since  the  lease 
was  not  only  not  in  his  possession,  but  had  been  assigned  ailer  the 
last  trial ;  and  the  person  who  served  the  notice  was  mformed,  that 
the  attorney  for  the  defendant  was  not  privy  to  the  assignment,  but 
that  it  was  prepared  by  some  other  person  under  the  direction  of 
the  defendant  himself.  The  plaintiff,  therefore,  ought  not  to 
have  rested  contented  with  what  he  had  done ;  but  he  should 
have  prosecuted  his  inquiries  farther,  and  have  endeavoured  to 
ascertain  from  the  defendant  in  whose  possession  the  lease  was. 
Not  having  done  so,  I  think  that  secondary  evidence  is  not  ad- 
missible. 

Plaintiff  nonsuited. 

At  the  sittings  after  Easter  term  the  cause  was  again  tried,  and 
the  plaintiff  obtained  a  verdict. 

Lowes ^  Serjt.,  and  Curwoody  for  the  plaintiff. 

Copley y  Serjt.,  and  Mackenzie^  for  the  defendant. 
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THOROGOOD  v.  MARSH  and  SWANN.— p.  105. 

A  DOtiee  by  carriers  thst  they  will  not  be  ansveerable  for  any  goods  abovte  tbe  vtldS  tl 
5il  unlen  entered  aa  such  and  paid  for  accordingly,  appliea  to  goods  which  fraa 
their  bulk  may  be  supposed  to  exceed  the  specified  value. 

This  was  an  action  against  the  defendants,  as  common  carriers, 
for  the  loss  of  a  package  delivered  to  them  for  tbe  purpose  of  bet- 
ing carried  by  their  wagon  from  London  to  Downham. 

On  Saturday  the  8th  of  March,  1818,  the  package  in  qoestioo, 
which  consisted  of  stationary  of  the  weight  of  480i&^.,  was  de- 
livered to  the  receiving  porter  at  the  Bull  Inn^  Bishopsgate-stieet, 
from  whence  the  defendants'  Wa^n  st&trted.  The  wagon  left  Lon- 
don on  Thursdays  only.  In  the  interval  between  the  Saturday  on 
which  the  package  was  left,  and  the  following  Thuisday,  the  pre- 
mises belonging  to  the  Bull  Inn  were  burnt  down,  and  the  package 
T^as  destroyed.  The  package  was  directed  to  the  plaintiff  at 
Downham,  and  was  wrapped  up  in  brown  paper^  but  there  was 
nothing  on  the  outside  which  indicated  the  value  or  quality  of  its 
contents. 

The  defence  was  rested  upon  the  effect  of  a  notice  upon  fac 
similesj  of  which  it  appeared  the  charges  for  the  carriage  of  par- 
cels directed  to  the  plaintiff  had  for  several  years  been  made  out, 
and  which  had  regularly  been  delivered  to  him.  This  notice  in- 
timated that  ^'  the  proprietors  would  not  be  accountable  for  any 
plate,  watches^  jewels,  Writings,  lace,  or  any  article  of  more  than 
five  pounds'  value,  unless  entered  as  such,  and  paid  for  accord- 
ingly." Here  the  package  had  not  been  entered  as  being  above 
the  value  of  five  pounds,  nor  had  any  thing  been  paid  for  it ;  and 
the  defendants,  therefore,  were  not  accountable  for  the  loss  of  it. 

Vauffhan^  Serjt,,  for  the  plaintiff^  ccntended,  that  the  notice  was 
TlnavaiTing.  It  could  only  apply  to  packages,  the  appearance  of 
which  rendered  it  equivocal  whether  they  were  of  the  value  of 
fiv-e  pounds.  The  general  liability  of  the  carrier  is  restrained,  by 
this  notice,  merely  to  the  loss  of  goods  of  the  same  denomination 
>^ith  those  expressly  menticmed  therein,  and  which  are  contained 
in  a  small  coknpass.  In  the  case  of  Beck  v.  Evans,  16  East,  244^ 
an  intimation  was  thrown  out  by  the  Court  of  King's  Bench,  that 
the  magnitude  of  the  package  would  coutitelrvaU  the  effect  of  the 
notice,  although  the  decision  in  that  case  proceeded  upon  the 
ground  of  gross  negligence  in  the  carrier. 

Dallas,  C.  J.  This  is  the  case  of  property,  entrusted  to  the 
defendants  to  be  carried  to  a  certain  place,  b^n^  lost  by  fire,  which 
loss  having  arisen  fiDm  accident,  neither  party  is  to  Uame.  The 
package  was  left  at  ^n  inn  (br  the  defendants,  and  it  was  safely 
and  properly  left  there.  The  general  law  is  clear.  A  common 
carrier  is  in  every  case  an  insurer  against  fire.  What  he  receives 
is  not  only  a  compensation  for  the  carriage,  but  it  likewise  creates 
an  obligation  in  him  to  indemniiy  against  fire.  It  is  also  equally 
clear  that  a  carrier  may  limit  his  responsibility ;  and  whether  or  not 
the  defendants  have  availed   themselves  of  that  right  in  such  a 
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manner  as  in  this  instance  to  protect  themsi^l^s  from  liability  ^ 
the  question  raised  in  this  cause.  Generally  sjjeaking,  there  can 
be  ho  doubt  that  a  Carrier  is  liable  for  a  loss  of  this  description^ 
unless  a  restriction  be  imposed  upon  his  responsibility :  and  that 
the  defendants  contend,  was  in  this  case  done.  Tne  notice 
bnt  of  which  the  defendants  say  the  rMriction  arii9es  inH« 
mates,  that,  '*  the  proprietors  (of  the  wagOA)  will  not  be  accouMta^ 
bie  for  any  plate,  &c.,  or  any  article  of  more  than  five  pdundil' 
Value,  Unless  entered  as  such,  and  paid  fyt  accordingly."  The 
fevid^nce  satisfactorily  brin^  home  to  the  plaintiff  a  knowledlge  of 
the  notice,  since  copies  of  it  have  been  traced  into  his  hanos  fbf 
several  years  past ;  and  the  notice,  by  its  le^  operation,  imposes 
a  restriction  upon  the  ordinary  liability  of  the  defendants.  The 
first  objection  urged  against  ^e  efficacy  of  this  notice  is,  that  the 
latter  words,  '^  or  any  article,''  must  be  confined  to  articles  of  th6 
same  description,  with  reference  to  bulk,  as  those  which  precede. 
But  I  do  not  know  how  I  can  restrain  tne  operation  of  the  notice 
in  this  manner.     The  notice  is  general  in  its  terms,  and  from  its 

Senerality  it  includes  goods  of  this  denomination.  The  question 
len  results  as  to  the  lesal  effect  of  the  notice.  Where  a  carrier 
gives  notice  that  he  wiU  not  be  liable  beyond  a  stated  sum  in  the 
event  of  his  own  tertns  not  being  complied  with,  if  the  party  send- 
ing goods  by  that  carrier  have  notice  of  the  aualified  restriction 
'^nich  he  imposes  upon  his  own  liability,  and  do  not  comply  with 
the  terms  prescribed,  the  carrier,  in  case  of  a  loss  happening,  is 
not  liable.  The  notice  in  this  case  operates  in  restttiint  of  the 
ordinary  responsibility  of  the  defendants ;  and  as  the  J)laintiff  must 
necessarily  have  had  a  perfect  knowledge  of  this  restnction,  I  think 
that  the  verdict  should  be  found  for  the  defendants,  conceiving,  as 
I  do,  that  the  package  in  question  falls  within  the  terms  of  the 
notice.  I  give  ilo  (pinion  whether  if  negligence  had  been  impu- 
table to  the  defendants,  they  would  not  have  been  liable. 

Verdict  tot  the  defendants. 
Vrnt^hnrty  Serjt.,  and  CkUty^  for  the  plaintiff. 
Cxrpley^  Serjt.,  and  Hatly  for  the  defendants. 

8m  Wibon  V.  Fraeiihi^  3  Cbtapb.  5S7s  i>>«^  v*  FrmdoMi  4  Gatti|)b.40;  Le/viv. 
WtcerhoQse;  1  Prioe'i  fisdieq.  Rep.  280;  Bodenbdm  v.  Benneft,  4Price>B  Esoha^. 
R«p.  di.  A  carrier  it  liabl*  for  gross  negligence,  although  the  goods  are  above  Um 
value  mentioned  in  his  notice,  and  although  they  are  not  specially  entered  and  insured. 
Bfrkett  V.  Willan  and  others,  i  ^tnew.  and  Aid.  356.  8e6  also  Smith  v.  &onie»  S  ft 
Moolre*s  Rep.  18. 


PRICE  and  Another  v.  LEYBURN.— ^k  109. 

The  statute  29  Car.  2;  c.  3,  s.  4.  does  not  invalidate  an  executed  parol  contract,  so  as  to 
prevent  a  p^rty  to  it  from  m&intainhig  an  action  for  a  i^acfa  oi  it,  where  the  XtnmxSti 
does  not  wlafs  ro^a  iMvreM  in  l4nd,  although  the  ^ontMct  iteetf  fetlpulaiea  UUit  ti* 
defendant  shouM  be  ssAiKirated  as  tenant  in  the  Mead  of  tbepkiM^nf  pretnlMi 
ihen  ib  their  oocupatioo. 

Assumpsit.    The  declaration  stated  that  the  deibndarilt  waa  |K)»* 
0essed  of  certain  stables,  buildings,  and  premises,  situate  at  Ishng« 
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ton,  in  which  he  carried  on  the  business  of  a  stage-<oach  master , 
and  that  he  was  also  possessed  of  divers  horses,  carriages,  harness, 
stable  utensils,  and  other  things  then  being  upon  the  said  premises. 
It  then  averred,  that  in  consideration  the  plaintiffs  would  take  pos- 
session of  the  said  stables,  buildings,  and  premises,  and  would  be- 
come tenants  of  the  same  instead  <^  the  defendant ^  and  would  also 
buy  of  the  defendant  the  horses,  carriages,  &c.  for  410/.  Is. ;  the 
defendant  undertook  to  repay  the  plaintifls  any  money  they  mi^t 
thereafter  be  compelled  to  pay  for  any  arrears  of  rent  or  taxes 
then  due  from  the  defendant,  in  respect  of  the  said  stables,  or  the 
said  horses,  &c. 

It  appeared  in  evidence  that,  after  the  contract  stated  in  the 
declaration  had  been  entered  into,  a  distress  was  levied  upon  the 
premises  for  the  sum  of  86/.  lis.  3(/.,  which  had  become  due  for 
taxes  during  the  time  the  defendent  occupied  the  premises.  This 
distress  the  plaintifis  satisfied ;    and,  in  addition  to  it,  they  also 

Eaid  a  sum  of  15/.  10^.,  being  the  amount  of  the  expenses  attend- 
ig  the  distress,  and  to  recover  these  two  sums  the  present  action 
was  brought.  The  agreement,  as  set  forth  in  the  declaration, 
bebg  proved  to  have  been  merely  by  parol. 

Lowes  J  Seijt.,  and  Campbell  j  for  the  defendant,  insisted,  that 
the  action  was  not  maintainable.  The  contract  relates  to  an  inter- 
est in  land ;  and  it  therefore  falls  within  the  provisions  of  the 
29  Car.  2,  c.  3,  s.  4,  which  enacts,  '^  that  no  action  shall  be  brought 
to  charge  any  person  upon  any  contract  or  sale  of  lands,  &c.,  or 
any  interest  in  or  concerning  them,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lawfully 
authorized."  The  word  used  in  the  statute  is  agreement^  which 
consists  not  only  of  the  promise,  but  also  of  the  consideration  on 
which  the  promise  is  founded  ;  for  an  agreement  is  only  complete 
when  they  both  concur.  The  consideration^  therefore,  being  of 
the  essence  of  a  contract,  and  the  contract  in  this  case  being 
entire,  it  will  be  sufficient,  in  order  to  vitiate  the  contract,  if  part 
of  the  consideration  contemplated  the  granting  an  interest  in  land. 
In  Charier  v.  Beckett^  7  T.  R.  201,  it  was  cfecided,  that  a  parol 
promise  to  pay  the  debt  of  another,  and  also  to  do  some  other 
thing,  was  avoided  by  the  statute,  the  promise  in  that  case  being 
entire.  If,  then,  the  contract  on  which  this  action  rests  be  entire 
and  indivisible,  it  is  as  necessary  to  prove  as  it  is  to  allege  aU  its 
parts.  In  the  statement  of  the  consideration  in  the  declaration 
part  of  it  is  alleged  to  have  been,  "  that  the  plaintifis  would  take 
possession  of  the  stables,  &c.,  and  would  became  tenants  thereof 
tnstead  of  the  defendant.^'*  The  proof,  however,  does  not  legauy 
correspond  with  the  allegation,  since  it  is  not  shown  that  the  agree- 
ment was  reduced  into  writing,  which  the  statute  of  frauds  re- 
quires. The  agreement  too  operates  not  as  an  underlease,  but  as 
an  assignment  to  die  plaintifis  of  the  defendant's  interest  in  the 
premises;  and  the  case  of  Boiting  v.  Martin^  1  Campb.  318.  is 
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decisive  to  show  that  a  parol  assignment  of  a  lease  from  year  to 
year,  even  where  the  lease  is  granted  by  parol,  is  void  under  the 
statute  of  frauds. 

Vaugharij  Serjt.,  and  Comyn^  contra.  The  contract  in  this  case 
was  for  the  purchase  of  the  stock,  and  no  interest  in  the  land  is 
undertaken  to  be  conveyed.  Neither  is  there  any  thing  on  the 
face  of  the  declaration  to  show  that  the  granting  of  any  interest 
in  the  land  was  contemplated  at  the  time  of  the  contract  being 
made.  At  all  events,  there  is  nothing  from  which  it  can  be  inferred 
that  the  plaintiffs  took  any  greater  interest,  than  as  tenants  from 
year  to  year,  which  tenancy  may  well  be  created  by  parol.  The 
stock  formed  the  main  ingredient  of  the  contract.  The  case,  there- 
fore, stands  as  if  the  plaintiffs  had  said  to  the  defendant,  ^'  You 
bein^  in  possession  of  the  stables,  I  will  take  the  stock  of  you, 
provided  you  will  let  me  into  possession."  It  is  a  mere  substitu- 
tion of  tenants,  which  need  not  be  in  writing.  Pkvpps  v.  Scvl- 
thorpe^  1  Bamew.  and  Aid.  50.  But,  independently  of  this  objec- 
tion, the  plaintiffs  are  entitled  to  recover  under  ihe  common  counts, 
this  being  mcmey  paid  to  the  use  of  the  defendant. 

Dallas,  C.  J.  I  am  of  opinion,  that  this  case  does  not  fall 
within  that  section  of  the  statute  which  has  been  referred  to.  The 
plaintiffs  do  not  seek  to  enforce  a  parol  contract  respecting  land, 
which  species  of  contract  the  le^slature  has  enacted  shall  not  be 
available,  unless  it  be  reduced  into  writing.  The  foundation  of 
this  action  is  the  breach  of  an  engagement,  which  has  no  relation 
to  an  interest  in  land.  Besides  the  contract  is  executed ;  and, 
therefore,  I  think  that  the  objection  is  not  well  founded. 

The  plaintiffs  had  the  verdict. 

Vaugharij  Serjt.,  and  Comyrtj  for  the  plaintiffs. 

Lawesj  Seijt.,  and  Campbell^  for  the  defendant. 


CASES 

ABGUED  AND  DECBIED  AT 

UX  THE 

COURT  OF  COMMON  PLEAS, 


At  the  Sittings  in  and  after  Easter  Term,  59  George  III. 

1819. 


HARDWICK  V.  BLANCHARD.— p.  113. 

In  an  action  against  the  acceptor  of  a  bill  of  exchange  accepted  for  the  accommodation 
of  the  drawer,  the  latter  ia  not  a  competent  witneai  to  prove  that  the  bolder  discounted 
the  bill  on  usurious  terms. 

This  was  an  action  by  the  endorsee  against  the  acceptor  of  a 
bill  of  exchange. 

The  defence  intended  to  be  rested  upon  was,  that  the  plaintiff, 
who  had  discounted  the  bill,  had  stipulated  for  and  received  usu- 
rious interest.  In  support  of  this  defence,  a  person  of  the  name  of 
Hindle,  for  whom  the  plaintiff  had  discounted  the  bill,  was  called  ; 
and  it  appeared  from  his  examination  on  the  voir  dire^  that  he  was 
the  drawer  of  it,  and  that  it  was  accepted  for  his  accommodation. 

Vaughauj  Serjt.,  for  the  plaintiff,  objected  to  the  competency  of 
Hindle  as  a  witness,  on  the  authority  of  Jones  t.  Brooky  4  Taunt. 
464,  and 

Dallas,  C.  J.,  ruled,  that  he  was  not  competent  without  a  re- 
lease. 

The  defendant,  in  consequence  of  this  intimation,  released 
Hindle ;  but  the  jury,  disbelieving  him,  found  a  verdict  for  the 
plaintiff. 

Vaughauy  Serjt.,  and  JB.  Lawes  for  the  plaintiff. 

Lens,  Serjt.,  for  the  defendant. 

(888) 
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COVINGTON  V.  WILLAN  and  Others.— p.  115. 

A  notice  by  carrien  that  they  will  not  be  accountable  for  the  Iom  or  damage  of  goods, 
unleas  the  tenna  of  the  notice  are  complied  with,  protects  them  as  well  against  a 
loss  by  robbery  as  against  an  accidental  loss. 

This  was  an  action  against  the  defendants  as  carriers,  for  the 
ioss  of  some  lace  of  the  value  of  36/.  and  upwards.  The  lace  was 
contained  in  a  box ;  and  the  box,  with  its  contents,  was  entrusted 
to  the  defendants  to  be  carried  from  Bedford  to  Canterbury. 

It  was  clearly  proved,  that  the  box  in  question  had  been  deli- 
vered, properly  packed  up,  at  the  coach-office  of  the  defendants  at 
Bedford.  On  its  delivery  to  the  person  to  whom  it  was  addressed 
at  Canterbury,  its  appearance  indicated  that  it  had  been  broken 
open ;  and,  upon  further  inspection,  it  appeared  that  the  lace  had 
been  stolen. 

The  liability  of  the  defendants,  however,  was  denied  on  account 
of  the  plaintiff  having  had  personal  information  of  the  notice  re- 
stricting their  ordinary  responsibility.  The  notice  which  was  in 
the  common  form  stated,  that  the  defendants  would  not  be  respon- 
sible for  the  loss  or  damage  of  any  article,  unless  the  terms  of  the 
notice  were  complied  with. 

Bhssettj  Sent.,  for  the  plaintiff,  contended,  that  the  loss  in  ques- 
tion did  not  fall  within  the  terms  of  the  notice.  The  liability  of 
the  defendants  is  only  restricted  in  those  cases  where  the  package 
either  is  lost,  or  where  it  receives  damage.  A  robbery  is  neither 
a  loss  nor  a  damage  within  the  meaning  of  the  notice.  The  notice 
cannot  be  said  to  extend  to  a  loss  by  felony.  The  subtraction  of 
the  lace  from  the  box  is  not  a  loss  in  the  strict  sense  of  that  term  ; 
it  is  a  robbery. 

Dallas,  C.  J.  Whether  the  lace  was  stolen  or  accidentally 
lost  does  not,  I  think,  make  any  difference.  A  carrier  is  to  be 
considered  as  an  insurer,  and  liable  for  all  losses  happening  other- 
wise than  by  the  act  of  God,  or  the  king's  enemies.  He  is  an 
insurer  against  losses  by  fire  and  robbery.  The  mere  proof,  there- 
fore, of  the  lace  having  been  stolen  does  not,  in  my  opinion,  alter 
the  case.  This  is  a  loss  which  is  provided  against  by  the  notice. 
It  is  a  loss  by  robbery ;  but  it  is,  nevertheless,  a  loss. 

The  jury  found  a  verdict  for  the  defendants. 

Blossettj  Serjt.,  and  E.  LaweSj  for  the  plaintiff. 

Lens  J  Serjt.,  for  the  defendant. 


PROSSER  V.  ALLEN,  Esq.— p.  117. 

The  liability  of  the  Colonel  of  a  regiment  for  knapsacks  famished  to  the  regiment  by 
his  order,  depends  upon  the  question,  whether  thej  were  supplied  upon  his  personal 
credit.  Where  the  tradesman  who  furnishes  necessaries  to  a  regiment  looks  to  the 
regimental  fund  as  the  medium  through  which  he  is  to  obtain  payment,  though  by 
the  assistance  of  the  Colonel,  the  latter  is  not  personally  responsible. 

AssuBfPSiT  for  goods  sold  and  delivered. 

VOL.  V.  112  4F 
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It  appeared  in  evidence,  ?t.ai  in  March,  1815,  the  defendant 
(who  at  that  time  was  Lieutenant  Colonel  of  the  8th  West  India 
Regiment,)  ordered  of  the  plaintiff,  wh^  is  an  army  accoutrement 
maker,  700  knapsacks  for  the  use  o^  that  regiment,  which  was  sta- 
tioned at  Barbadoes.  These  he  directed  to  be  forwarded  at  the 
earliest  opportunity;  and  they  were  accordingly  sent,  and  paid 
for.  In  the  April  following,  in  consequence  of  an  increase  in  the 
strength  of  the  regiment,  an  additional  quantity  of  knapsacks  was 
rendered  necessary ;  and  the  defendant,  it  was  admitted,  gave  an 
order  to  the  plaintiff  for  the  supply  of  a  furfher  number  of  300. 
This  latter  order  was  fulfilled  by  a  shipment  of  the  goods  on  the 
1 1th  of  August,  and  they  were  duly  received  by  the  regiment ;  but 
not  being  paid  for,  their  value,  which  was  176/.  and  upwards, 
formed  the  subject  of  the  present  action.  A  witness  stated,  that 
the  equipment  of  a  regiment  was  divided  into  two  branches,  one 
which  ranged  itself  under  the  head  of  accoutrements,  and  the  other 
under  that  of  necessaries.  Knapsacks  are  of  the  latter  description. 
That  part  of  the  equipment  which  falls  under  the  denomination 
of  accoutrements  is  provided  by  the  colonel  of  the  regiment ;  but 
whenever  knapsacks  are  furnished  to  the  men,  the  value  of  them 
is  stopped  by  the  paymaster  out  of  their  pay ;  and  the  money, 
when  collected,  is  remitted  by  the  paymaster  to  the  tradesman. 
There  is,  however,  no  immediate  dealing  between  the  tradesman 
who  supplies  the  knapsacks,  and  the  paymaster ;  and  the  stoppage 
out  of  the  pay  due  to  the  men  in  respect  of  the  necessaries  ftimished 
to  them  can  only  be  made  by  the  authority  or  order  of  the  com- 
manding officer.  The  agent  for  a  regiment  never  orders  a  supply 
of  necessaries  without  a  special  understanding  with  the  tradesman 
who  supplies  them,  that  he  is  not  to  be  considered  as  being  indi- 
vidually responsible.  In  the  present  instance  no  application  had 
been  made  to  the  defendant  for  payment  until  the  11th  of  March, 
1818 ;  and  although  in  the  period  that  intervened  between  that 
time  and  the  shipment  of  the  three  hundred  knapsacks,  the  de- 
fendant had  paid  to  the  plaintiff  the  sum  of  100/.  for  clothes  fur- 
nished to  him  on  his  own  personal  account,  yet  no  mention  was 
then  made  of  this  demand.  The  plaintiff,  however,  in  consequence 
of  the  insolvency  of  the  paymaster,  had,  on  the  23d  of  September^ 
1817,  made  a  written  application  to  the  Commander-in-Chief, 
stating  that  the  value  of  the  second  supply  of  knapsacks  remained 
unpaid :  and  on  the  I6th  of  February,  1818,  that  application  was 
renewed  by  a  letter  to  His  Royal  Highness's  secretary^  requesting 
that  the  half-pay  of  the  paymaster  might  be  stopped  until  he  (the 
plaintiff)  was  reimbursed  the  loss  which  he  would  otherwise  sus- 
tain ;  at  the  same  time  stating  that  the  paymaster  hs^d  received  the 
money  from  the  captains  of  the  companies.  Two  accounts  were, 
also  produced,  in  one  of  which  the  "  8th  West  India  regiment,  by 
order  of  Col.  Allen,"  was  made  debtor ;  and  in  the  othes  the  "  8& 
West  India  regiment"  only  was  debited.  The  invoices,  botih  9f 
the  first  and  second  supply  of  knapsacks,  were  not  addvessed  to 
the  defendant  by  name,  but  to  the  officer  commanding  the  regi- 
ment. 
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Dallas,  C.  J.,  under  these  circumstances  left  it  to  the  jury  to 
say  whether  the  plaintiff,  when  he  furnished  the  second  supply  of 
knapsacks,  supplied  them  on  the  personal  credit  of  the  defendant, 
as  being  immediately  responsible,  or  whether  he  looked  to  th6 
regimental  fund  as  the  medium  through  which  he  was  to  obtain 
payment  by  the  assistance  of  the  defendant.  In  the  former  case  the 
plaintiff  was  entitled  to  the  verdict,  but  in  the  latter  the  verdict 
was  to  be  found  for  the  defendant.  His  lordship  referred  to  the  case 
of  Keate  v.  Temple,  1  Bos.  and  Pul.  158,  and  expressed  a  strong 
inclination  of  opinion  that  credit  was  not  given  to  the  defendant 
pefsdtially. 

The  jury,  notwithstanding,  found  a  verdict  for  the  plaintiff.  But 
in  the  ensuing  term  the  court  unanimously  granted  a  new  trial, 
and  intimated  that  there  did  not  appear  to  be  any  ground  whatever 
for  concluding  that  Col.  Allen  was  personally  responistble. 

Capleyj  Serjt.,  and  Comyn^  for  the  plaintiff. 

Vaughim^  Serjt.,  for  the  defendant. 

A  person  acting  as  agent  for  government,  and  contracting  in  (hat  capacity,  is  not 
personally  responsible  for  the  performance  of  the  contracts  entered  into  by  him  in 
his  public  character.  Thus  the  Governor  of  Quebec,  by  whose  order  various  articles 
had  been  Supplied  for  the  use  of  the  settlement,  was  adjudged  not  to  be  personally 
answerable  for  the  price  of  them.  Macbeth  v.  Haldimand,  I  T.  R.  172.  See  also 
tJnwin  V.  Wolseley,  Ibid.  6r4.  So  a  commis«ary  general  is  not  liable  for  forage 
supplied  to  the  army  by  his  order.  Lutterloh  v.  Halsey,  Ibid  180.  Neither,  it  should 
seem,  is  the  captain  of  a  troop  personally  liable  for  subsistence  furnished  to  the  troop, 
Rice  V.  Chute,  1  East,  582.  See  also  Myrtle  v.  Beaver,  Ibid.  135.  But  if  he  have 
actually  received  money  from  the  paymaster  for  the  purpose  of  defraying  that  expense, 
the  person  who  supplied  the  subsistence  nnay  perhaps  recover  it  from  him  in  an  action 
for  money  had  and  received  to  his  use.  Id.  Ibid.  And  where  the  captain  is  liable  for 
the  de&ult  of  the  paymaster,  by  being  his  surety,  or  is  indebted  to  him  on  a  private 
account,  it  will  furnish  the  court  with  sufficient  ground  to  refuse  to  set  aside  a  verdict 
recovered  by  the  tradesman  against  the  captain  for  the  amount  of  his  debt  .  Rice  ▼. 
Everitt,  I  East,  583,  n.  (a.) 


SAUNDERS  V.  GRAHAM.— p.  121. 

A  tender  of  a  bank  note  in  payment  of  a  fractional  sum  is  good,  K  the  creditor 
ofagect  to  receive  it  merely  on  the  ground  of  the  sum  offered  to  be  paid  being  less 
then  the  sum  claimed,  although  the  creditor  is  required  to  reftam  the  differenca 
between  the  bank  note  and  the  fractional  sum. 

This  vras  an  action  of  assumpsit,  and  issue  was  joined  upon  a 
tender  of  the  sum  of  2/.  12s.  6(f. 

It  appeared  in  evidence,  that  before  the  commencement  of  the 
action  the  defendant  produced  to  the  plaintiff  three  one-pound 
bank  notes,  out  of  which  the  plaintiff  was  to  take  2Z.  12*.  6d. 
There  being,  however,  some  dispute  as  to  the  amount  of  the  de- 
mand, the  plaintiff  refused  to  accept  the  tender,  objecting  merelj 
to  the  quantum,  and  not  to  the  form  in  which  the  tender  was  made. 

Copley^  Serjt.,  and  Comyn^  for  the  plaintiff,  contended,  that  this 
was  an  insufficient  tender.     The  issue  is  joined  on  the  tender  of  a 
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specific  fractional  sum ;  and,  to  support  that  issue,  it  must  be  shown 
that  such  a  sum  in  specie  was  tendered.  A  tender  of  a  bank-note 
is  not  a  good  tender  of  a  fractional  part  of  twenty  shillings.  The 
debtor  cannot  legally  demand  change  of  the  creditor. 

Toddy f  Seijt,,  and  D.  F.  Jones ^  contra j  insisted,  that  the  tender 
was,  under  the  circumstances  of  the  case,  sufficient.  The  plaintiff 
refused  to  receive  the  money  tendered,  contending  that  more  was 
due  to  him ;  he  cannot,  therefore,  be  permitted  to  object  to  the  for- 
mality of  the  tender. 

Dallas,  C.  J.,  ruled,  that  by  objecting  merely  to  the  (quantum, 
the  defendant  was  concluded  from  disputing  the  formality  of  the 
tender. 

The  defendant  had  the  verdict. 

Copley  J  Seijt.,  and   Comyn^  for  the  plaintiff. 

Toddy y  Seqt.,  and  D.  F.  Jones y  for  the  defendant. 

In  the  case  of  Black  ▼.  Smith,  Peake*8  N.  P.  C.  89,  Lord  Kenton  states  it  •*  to  be 
clear  beyond  a  doubt,  that  if  the  debtor  tender  a  larger  sum  of  money  than  is  dne, 
and  ask  for  change,  this  will  be  a  good  tender,  if  the  creditor  do  not  otgect  to  it,  on 
thai  accountt  but  only  demands  a  larger  sum.**  See  also  Dickinson  ▼.  Shee,  4  Esp. 
N.  P.  C.  68.  Where,  however,  the  creditor  does  not  by  express  declaration  or  other 
equivalent  act  dispense  with  the  formality  of  the  tender,  the  fraction  of  a  pound  must 
be  tendered  in  specie,  since  an  offer  to  the  creditor  of  a  bank  note,  accompanied  with 
a  desire  that  he  will  take  out  of  it  the  sum  to  be  paid,  is  not  a  good  tender  of  a  frac- 
tional sum.    Betterbee  v.  Davis,  3  Campb.  70 ;  Robinson  v.  Cook,  6  Taunt  336. 


MARTIN  and  Others  v.  MORGAN  and  LOCKWOOD.- 

p.  123. 

A  post  dated  cheque  is  drawn  upon  the  banker ;  but  on  the  day  on  which  it  purports 
to  have  been  drawn,  the  maker  informs  the  holder  that  the  banker  has  no  funds  to 
meet  the  cheque,  and  circumstances  are  disclosed  to  the  holder  from  which  he  must 
infer  the  probable  insolvency  of  the  maker.  The  holder,  however,  presents  the 
cheque  to  the  banker,  and  obtains  payment  of  it ;  but  he  does  not  communicate  to 
the  banker,  (who  is  wholly  ignorant  of  all  the  circumstances,)  what  had  &llen 
within  his  knowledge.  Quaere.  Whether,  under  these  circumstances,  the  holder 
can  retain  the  money  against  the  banker  who  made  the  payment  under  an  ignorance 
of  the  real  circnmstfuices  of  the  case. 

Afterwards  decided  by  the  court  that  he  could  not  retain  it. 

[This  report  is  omitted,  as  the  case  afterwards  came  before  the  court  of  Common 
Pleos,  whose  decision  will  appear  in  a  subsequent  volume.] 

Where  money  is  demanded  as  a  matter  of  right,  and  the  person  of  whom  it  is 
demanded,  with  a  full  knowledge  of  the  facts  upon  which  the  demand  is  founded  pays 
it,  he  can  never  recover  it  back  again.  Brisbane  v.  Dacres,  5  Taunt,  143.  In  such 
a  case  the  rule  is,  that  ignorantia  juris  non  ezcusat.  Bilbie  v.  Lumley,  2  £a8t,  469; 
Stevens  v.  Lynch,  12  East,  38 ;  Gomery  v.  Bond.  3  Maule  and  Selw.  378.  The  dis 
tinction  is  between  a  mistake  of  the  law  and  an  ignorance  or  misconception  of  the 
&cts  of  the  case.     Brisbane  v.  Dacres  and  Stevens  v.  Lynch,  supra. 
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RABA  and  ROBLES  v.  RYLAND  and  Another.— p.  132. 

A  pledge  by  one  partner  of  partnership  property  will  bind  his  co-partners,  although  the 
pledge  ie  made  without  their  privity  and  consent,  provided  the  pledgee  hod  no  notice 
that  the  property  was  joint  property,  and  their  be  no  fraud  in  the  transaction. 

Trover  to  recover  thirty-three  bags  of  clover  seed. 

The  plaintiffs  are  merchants  at  Bordeaux,  and  the  defendants 
com  and  seed  factors  in  the  city  of  London.  The  case  was  tried 
upon  admissions  which  stated  that  the  plaintiffs,  in  December^ 
1818,  having  purchased  for  the  joint  account  of  themselves  and 
Prosper  Caumont,  in  equal  thirds,  the  thirty-three  bags  of  clover- 
seed  in  question,  shipped  the  same  from  Bordeaux,  by  the  ship 
Mercy,  to  the  consignment  of  the  said  Prosper  Caumont,  and 
transmitted  a  bill  of  lading  and  invoice  to  him :  that  the  said  Pros- 
per Caumont,  upon  receipt  of  the  bill  of  lading,  lodged  the  same 
with  the  defendants  for  the  landing  and  sale  of  the  seed ;  and  af- 
terwards procured  from  the  defendants  an  advance  of  money  upon 
the  seed,  the  defendants  not  having  any  notice  of  any  joint  inter- 
est in  the  seed :  that  the  said  Prosper  Caumont  was  declared  bank- 
rupt on  the  4th  day  of  Febrdary,  1819,  at  which  time  the  defend- 
ants were  considerably  his  creditors,  over  and  above  the  value  of 
the  thirty-three  bags  of  clover-seed  in  question:  that  on  the  19th 
of  February,  1819,  the  thirty-three  bags  of  seed  were  in  solidoj 
and  a  demand  was  made  thereof  of  the  defendants,  accompanied 
by  an  offer  on  the  part  of  the  plaintiffs  to  pay  them  freight,  ware- 
house rent,  and  all  other  charges  thereon,  and  that  the  defendants 
refused  to  deliver  the  same. 

Lemj  Serjt.,  for  the  plaintiffs.  Caumont  being  merely  a  factor 
or  consignee,  as  to  the  two-thirds  of  the  seed  which  were  the 
shares  of  the  plaintiffs,  he  had  no  right  to  pledge  those  shares.  As 
far  as  his  own  interest  extended,  he  certainly  could  pledge  so  as 
to  bind  it ;  but  the  title  of  the  defendants  can  only  be  commensu- 
rate with  the  interest  of  Caumont ;  and,  as  he  was  possessed  in 
severalty  of  an  undivided  third  part  only,  he  clearly  could  con- 
vey no  title  to  the  defendants  over  a  greater  proportion  of  the  seed 
than  that  one-third.  If  under  an  execution  against  Caumont  this 
property  had  been  seised,  Caumont's  interest  alone  could  have  been 
sold.  Had  this  been  an  ordinary  partnership,  that  is,  had  the 
plaintiffs  and  Caumont  been  paitners  in  general,  a  pledge  by  Cau- 
mont of  partnership  property  would  have  undoubtedly  bound  the 
co-partnership.  But  here  Caumont  and  the  plaintiffs  are  partners 
only  in  this  particular  transaction  or  adventure  ;  and,  therefore,  the 
one  cannot,  by  a  pledge  of  the  common  property,  bind  the  other 
without  his  privity  or  consent. 

Copley  J  Serjt.,  contra,  Caumont  cannot  be  considered  in  the  light 
of  a  factor  or  consignee,  as  to  two-thirds  of  the  seed.  He  was  the 
partner  of  the  plaintiffs  ;  and,  therefore,  he  had  an  interest  jointly 
with  them  in  the  whole  of  it.  Where  partnership  property  is  pledg- 
ed by  one  partner,  and  the  pledgee  acts  bona  fide,  and  has  no  no 

4f2 


894  Raba  v.  Rylakd.  N.  P.  1819. 

tice  of  its  being  partnership  property,  his  title  to  the  whole  pro- 
perty is  complete  by  the  pledge,  even  against  those  partners  who 
*were  ignorant  of  the  pledge  having  been  made. 

Dallas,  C.  J.  The  situation  in  which  Caumont  stood^  with  re- 
spect to  this  property,  cannot  be  assimilated  to  that  of  a  naked  fac- 
tor or  consignee.  Being  jointly  interested  in  the  seed  with  the 
plaintiffs,  as  a  partner,  he  was  in  that  character  possessed  of  the 
entirety.  The  pledge  by  him,  therefore,  does  not  resemble  a 
pledge  by  a  factor,  to  whom  coods  are  consigned  for  sale  merely. 
As  a  partner,  he  had  a  clear  right  to  sell :  indeed,  the  seed  was 
consigned  to  him  for  that  purpose ;  and  possessing  that  right,  he 
borrows  money  of  the  defendants  on  the  security  of  this  seed, 
and  until  a  sale  of  it  can  be  efiected.  So  far  from  its  being  pre- 
tended that  the  defendants  had  notice  that  the  seed  was  partner* 
ship  property,  the  contrary  is  admitted.  Under  these  circumstances, 
therefore,  I  am  of  opinion  that  the  defendants  are  entitled  to  a 
verdict. 

The  defendants  had  flie  verdict,  but  liberty  was  reserved  to  flie 
plaintiffs  to  move  to  have  the  verdict  entered  for  them. 

LenSy   Vaughariy  Serjts.,  and  BamewaUy  for  the  plaintifl&. 

Copley y  Serjt.,  and  kaylandy  for  the  defendants. 

This  case  was  discussed  in  court  in  the  ensuing  tenii,  upon  a  motion  that  the  verdict 
should  be  entered  for  the  plaihtiifs;  but  after  granting  a  rule  nisi,  the  court,  when  the 
case  came  on  to  be  argued  unanimously  discharged  the  rule,  thereby  upholding  the 
opinion  expressed  by  the  chief  justice  at  Nisi  Prius.  Tlie  court,  on  granting  the  rule 
nisi,  observed  that  the  cases  in  which  it  had  been  determined  that  the  interests  of  part, 
ners  ignorant  of  a  pledge  of  property  by  their  co-pariner  were  not  bound,  were  either 
infected  with  fraud,  or  else  the  pledgee  knew,  or  had  the  means  of  knowing,  that  the 
property  was  partnership  property. 

An  objection  was  raised  on  the  part  of  the  defendants,  that  if  the  interests  of  Caumont 
and  the  plaintiffs  were  several,  there  was  a  misjoinder,  as  they  must  either  have  sued 
jointly  or  separately,  and  that  two  could  not  join;  but  diia  objection  the  court  deemed 
it  unnecesaaiy  to  consider. 


The  principal  question  was  decided,  in  a  case  of  Tupper  and  Others  against  Hay- 
thome  and  Others  which  was  heard  at  the  Rolls  on  the  21st  of  June,  1815. 

*Tbe  facts  of  that  case  were  as  follows: — ^Tupper,  one  of  the  plaintiffs,  carried  on 
business  at  Valencia,  in  Spain,  under  the  firm  of  Peter  Carey  Tupper,  and  Co.;  and  Ho. 
ratio  Smith,  Henry  Chesmer  and  John  Down,  were  merchants  in  London.  In  the  month 
of  April,  1810,  Chesmer,  who  was  then  at  Valencia,  proposed  to  Tupper,  on  the  behalf 
of  himself  and  his  partners,  to  purchase  a  quantify  of  Spanish  wool,  and  that  the  same 
shouki  be  consigned  to  Smith  and  Co.  for  sale,  on  the  joint  account  of  Tupper  and  Smith 
and  Co.,  Tupper  to  be  interested  in  one  moiety,  and  Smith  and  Co.  in  the  other  moiety. 
Tupper,  accordingly,  in  September,  1801,  purchased  considerable  quantities  of  wool, 
amounting  in  value  to  upwards  of  30,000/.,  and  consigned  the  same  to  Smith  and 
Co.,  to  be  delivered  in  London  to  them  or  their  assigns.  Bills  of  lading  were  also 
transmitted  to  Smith  and  Co.,  and  they  expressed  that  the  wools  were  shipped  by 
Peier  Ckrey  Tupper  and  Co.,  to  be  delivered  at  the  port  of  London  to  Smith  and 
Co.,  or  their  assigns.     Tupper  paid  the  whole  of  the  costs  and  charges  of  the  wools ; 

*  In  the  absence  of  collusion  and  fraud,  one  partner  may  pledge  joint  property  so  as 
to  bind  his  co.panner,  although  the  latter  is  ignorant  of  the  pledge. 
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and  at  the  time  of  filing  his  bill  had  not  been  reimbursed  by  Smith  and  Co.  the  whole 
of  their  proportion  of  the  prime  cost.  In  November,  1810,  the  ships,  on  board  of 
which  the  wool  was  laden,  arrived  at  Falmouth,  in  the  prosecution  of  their  voyage  to  - 
London ;  but  Smith  and  Co..  considering  that  the  cargoes  would  meet  with  a  better 
market  at  Bristol  than  at  London,  ordered  the  masters  of  the  ships  to  proceed  to 
Bristol  therewith.  On  the  29th  of  November,  1810,  Chesmer,  one  of  the  partners  in 
the  firm  of  Smith  and  Co.,  on  the  behalf  of  himself  and  his  partners,  applied  to  Hay- 
thome,  Charleiy,  and  Masters,  (three  of  the  defendants)  factors  at  Bristol,  and  re- 
quested them  to  make  advances  of  money  to  Smith  and  Co.,  on  the  credit  of  the 
cargoes  which  were  shortly  expected  to  arrive  on  their  (Smith  and  Co.*s)  account. 
Haythome  and  Co.  accordingly  agreed  to  advance  50001,  immediately,  a  further  sum 
of  10,000^  on  the  arrival  of  the  cargoes  in  the  port  of  Bristol,  and  also  a  further 
sum  of  5,000/.  in  January,  181 1«  upon  condition  that  the  bills  of  lading  ahould  be 
deposited  with  them  as  a  sacytiiy  for  their  advaooes,  and  (hat  the  cargoes,  on  their 
arrival,  should  be  delivered  to  them.  Chesmer  represented  that  the  cargoes  were  the 
property  of  Smith  and  Co.,  and  Haythorne  and  Co.  wore  ignorant  of  the  fiict  of  the 
consignment  having  been  made  on  the  joint  account  of  Tupper  and  Smith  And  Co. 
In  pursuance  of  this  agreement,  Haythome  and  Co.  gave  to  Chesmer  a  bill  of  ex- 
change on  Londiqn,  for  5^000^,  aiyi  reeeivad  from  him  the  bills  ef  lading  of  the  car. 
goes.  When  the  bills  of  lading  were  endorsed  to  Hay thorlle  and  Co.,  it  was  repre- 
sented that  the  cargoes  were  to  be  soki  by  them  on  the  sole  account  of  Smith  and 
Co.,  ana  not  on  their  account  jointly  with  Tupper;  and  Haythome  and  Co.  did  not  at 
this  time  know  that  Tupper  had  any  interest  in  the  cargoes,  nor  were  they  informed 
that  Tupper  had  paid  the  whole  of  the  prime  cost  of  the  cargoes.  On  the  I3th  of 
January  and  the  25th  of  March,  1811,  the  ships^  with  their  cargoes,  arrived  at  the 
port  of  Bristol,  and  Haythome  and  Co.,  soon  alter  their  arrivals,  respectively,  took 
possession  of  their  cargoes.  Smith  and  Co.,  on  the  Idth  of  January,  1811,  stopped 
payment;  and  on  the29ih.of  Febrtiary  following,  a  commission  of  bankruptcy  was 
issued  against  them,  under  which  they  were  declared  bankrupts.  On  the  2 1st  of 
January,  181  J,  Tupper  applied  to  Haythorne  and  Co.,  and  claimed  fr6m  them  one 
moiety  of  the  cargoes,  and  forbad  them  from  making  any  further  advances  on  the 
credit  thereof. 

Grant,  M.  R^  under  these  circumstances  was  of  opinion  that  Smith  and  Co.,  aa 
partners,  had  a  right  to  pledge  the  cargoes  as  against  Tupper  their  partner,  there 
being  no  evidence  of  collusion  and  fraud  between  Smith  and  Co.  and  Haythome 
and  Co. 

Messrs.  Down,  Thornton,  Pre^,  and  Down,  bankers  in  London,  were  also  defend- 
ants in  this  suit,  and  they  claimed  to  be  allowed  a  sum  of  lO.OOOL  which  they  had 
advanced  to  Smith  and  Co.,  under  circumstances  precisely  similar  to  those  under  which 
Haythome  and  Co.  were  iiiduced  to  make  their  advance,  at  least  as  far  as  regarded 
the  abeence  of  collusion  and  fraud.  And  the  master  of  the  Rolls  deckled,  that  aa 
against  Tupper  those  gentteinen  had  a  right  to  have  their  claim  satiafird  out  of  the 
propcfxis  oC  th^  cangQM 


OXFORD  CIRCUIT. 

LENT  ASSIZES,  58  GEORGE  HI.  1818. 


READING. 


Coram,  Park,  J. 


REX  V.  EASTSTAFF.— p.  138 

BoDble  that  notwithsumding  the  tttt  31  Geo.  3,  c.  46,  s.  5,  a  aecmtaiy  of  state  has  the 
power  of  preveDting  those  magistrates  who  are  not  visiting  magistrates  from  hav- 
ing access  to  state  prisonert. 
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THE  PEINCIPAL  MATTEES 


CONTAINBD  IN  THIS  VOLUME. 


ACCORD  AND  SATISFACTION. 
See  Parthsb  and  Puadiho. 

AGENT. 
Su  Eyidbnob,  4. 

ANNUITY. 
8e€  MoMiT  Had  and  Riobivbd,  2. 

ARBITRATION. 

Sm  Awabd. 

SembU,  that  an  arbitrator  may  recoTer 

compensation  for  his  trouble.     Svnn^ 

ford  V.  Bum,    Qow,  5.  848 

ASSUMPSIT. 
See  MoNBT  had  and  Rbobitbd. 

1.  Where  money  is  advanced  to  A.  as 
the  manager  of  an  institation,  for 
the  purpose  of  purchasing  shares 
therein,  and  there  is  no  proof  of  a 
misapplication  of  the  money  by  him, 
the  person  advancing  it  cannot  re- 
coTer  it  back  from  A.  on  the  failore 
of  the  institution.  To  enable  the 
person  to  recover  from  A.  he  must 
show  either  fraud  in  the  receipt  of 
the  money,  or  a  misapplication  of  it 
Lloyd  T.  SandUandt,  Clerk.  Gow, 
41.  849 

2.  If  B.  sell  a  ship  belonging  to  A.  and 
promise  to  account  with  him  for  the 
proceeds  and  pay  the  balance  due, 
on  the  footing  of  the  account  to  be 
rendered,  A.  may  (notwithstanding 
the  ship  registry  acts)  maintain  an 
action  founded  on  such  promise, 
although  B.  is  the  sole  registered 
owner  of  the  ship.  ProuUnff  y.  Ham- 
ond.    Gow,  41.  860 

8.  The  liability  of  the  oolonel  of  a  re- 
VOL.  V.  118 


giment  for  knapsacks  ftunished  to 
3ie  regiment  by  his  order,  depends 
upon  the  question  whether  they  were 
supplied  upon  his  personal  credit. 
Where  the  tradesman  who  furnishes 
necessaries  to  a  regiment  looks  to 
the  regimental  fund  as  the  medium 
throu^  which  he  is  to  obtain  pay- 
ment, though  by  the  assistance  of 
the  oolonel,  the  latter  is  not  person- 
ally responsible.  Proeeer  y.  Allen. 
Gow,  117.  889 

ATTORNEY. 
See  Costs. 

AVERMENT. 
See  Plbadino,  1,  4. 

AWABD. 
See  Plbadino,  1.    Abbitbatio^. 
Intbbbst. 
In  an  action  on  an  award  to  recoYer 
the  sum  awarded  the  defendant  can- 
not dispute  the  Yalldity  of  the  award, 
his  proper  course  being  to  apply  to 
the  court  to  haYe  it  set  aside.     Smn- 
ford  Y.  Bum.    Gow,  6.  846 


BAILMENT. 
A  watchmaker  is  bound  so  to  secure 
property  placed  in  his  hands  in  the 
way  of  his  trade,  as  to  protect  it 
against  depredations  that  may  bo 
committed  by  the  persons  in  his  em- 
ploy. Wherefore  when  A.  intrusted 
B.  (who  was  a  chronometer  maker) 
with  a  chronometer  to  be  repaired, 
and  B.  suffered  his  serrant  to  sleep 
in  the  shop  in  which  the  chronometer 
was  deposited,  B.  was  held  liable  to 
A.  for  its  Yalue.  B.'s'serrant  haYing 

(897) 


898 


INDEX. 


stolen  it,  and  B.,  lit  the  time  when 
the  theft  was  committed,  haying  de> 
posited  his  own  watches  in  a  more 
secure  place  than  that  in  which  the 
chronometer  was  left  Clark  t. 
Eamshaw.     Gow,  30.  85G 

BANKRUPTCY. 

1.  Where  A.  deposits  with  B.  goods  to 
be  sold,  and  on  a  sale  being  effected, 
the  profits,  after  deducting  the  cost, 
price,  &c.,  are  to  be  equally  diTided 
between  them  ;  but  the  loss,  if  any, 
is  to  be  borne  exclusiyely  by  A. ;  if 
B.  effect  a  sale  and  reeelTe  the 
money,  the  debt  due  from  him  to  A. 
is  sufficient  to  support  a  commission 
of  bankruptcy  against  B.  Marson  t. 
Barber,     Gow,  17.  862 

2.  The  petitioning  creditor's  debt, 
trading,  and  act  of  bankruptcy,  are 
sufficiently  proyed  by  the  produc- 
tion of  the  commission,  and  the  pro- 
ceedings under  it,  in  a  case  where 
the  defendant  is  not  named  as  as- 
signee on  the  record,  provided  no 
notice  under  Sir  Samuel  Romilly's 
act,  49  Geo.  8,  c.  121,  s.  10,  has  been 
given  by  the  plaintiff.  Eowe  t.  LanL 
Gow,  24.  854 

BILL  OF  EXCHANGE. 
See  Etidsncb,  6. 

1.  Where  the  body  of  a  bill  is  written, 
and  the  acceptance  of  it  made  in 
England,  yet  if  it  be  afterwards 
transmitted  to  the  drawer  abroad  for 
his  signature,  and  it  is  there  drawn, 
the  bill  is  a  foreign  bill,  and  conse- 
quently does  not  require  an  English 
stamp.  Boehm  ▼.  CampbeU.  Gow, 
55.  867 

2.  The  legal  effect  of  a  bill  of  exchange, 
cannot  be  controlled  by  a  verbal  con- 
dition. Therefore,  where  it  was 
verbally  understood,  between  the  ac- 
ceptor and  payee  of  a  bill,  that  the 
bill  should  be  paid  out  of  a  partica- 
lar  fund,  this  does  not  control  the 
legal  operation  of  the  bilL  Campbell 
V.  Uodgion,    Gow,  74.  876 

8.  Ignorance  of  the  place  of  residence 
of  the  drawer  of  a  bill  of  exchange, 
is  a  sufficient  answer  to  an  objection 
arising  out  of  the  want  of  due  notice 
of  the  dishonour  of  the  bill,  provided 
due  diligence  be  used  to  discover  his 
plaoe  of  residence.  Browning  v.  Kin- 
near.    Gow,  81.  879 

CARRIER. 
1.  A  notice  by  carriers  that  they  will 
not  be  answerable  for  any  goods 
above  the  value  of  52.,  unless  entered 
as  such  and  paid  for  aoooidingly, 
applies  to  goods  which,  from  their 
bulk,  may  be 'supposed  to  exceed  the 


specified  value.    Tkorogoody,  MotmH 
Gow,  105.  884 

2.  A  notice  by  carriers  that  they  will 
not  be  accountable  for  the  loss  or 
damage  of  goods,  unless  the  terms 
of  the  notice  are  complied  with,  pro- 
tects them  as  well  against  a  loss  by 
robbery  as  an  accidental  loss.  Cov- 
infftonj,  Willan.     Gow,  115.         889 

CHECK. 

See  MoHBT  had  and  Receited. 

Evidence,  2. 

COLONEL. 
See  Assumpsit,  3. 

CONSPIRACY. 
To  sopport  an  action  for  a  conspiracy 
in  issuing  a  commission  of  lunacy, 
malice  and  a  want  of  probable  cause 
must  be  proved.  On  proof  of  a  total 
want  of  probable  cause,  malice  may 
be  implied;  but  although  express 
malice  be  proved,  some  slight  evi- 
dence of  want  of  probable  cause 
must  be  given.  Turner  v.  Turner. 
Gow,  20.  852 

CONVERSION. 
See  TaovEB. 

COSTS. 
Delivery  of  an  attorney's  bill  to  the 
attorney  of  the  party  to  be  charged, 
sufficient  under  stat  2  Geo.  2,  c.  23, 
8.  23,  if  the  party  himself  offered  the 
taxation  or  the  bill  be  shown  to  have 
come  to  his  hands.  Warren  v.  Cun- 
ningham,   Gow,  71.  876 

DIVORCE. 
See  Husband  and  Wife. 

ESCAPE. 
A  person  convicted  of  a  crime  by  a 
court  of  competent  jurisdiction,  is 
sentenced  to  pay  a  fine,  and  is  com- 
mitted until  that  fine  be  paid.  Al- 
though the  officer  to  whose  custody 
he  is  committed  voluntarily  permit 
him  to  escape  before  payment  of  the 
fine,  yet  it  is  af terwanls  his  boonden 
duty  to  retake  him.  BuU  v.  J<me9. 
Gow,  99.  881 

EVIDENCE. 
See  CoNSPiBACT. 

1.  An  allegation  that  the  time  for 
making  an  award  was  in  due  man- 
ner enlarged,  to  wit,  until  a  certain 
day,  does  not  render  it  necessary  to 
prove  that  the  time  was  enlarged 
until  that  day.  Surinford  v.  Bum, 
Gow.  6.  846 

2.  The  mere  circumstance  of  a  check 
being  made  payable  to  A.,  and  of 
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A.*s  haTing  received  payment  of  it, 
is  not  evidence  that  the  maker  gave 
it  to  him.  Lloyd  t.  Sandiiandt. 
Gow,  13.  850 

8.  SembUj  that  where  the  plaintiff 
serres  the  defendant  with  notice  to 
produce  an  in^ument  in  hia  pos- 
session, under  which  both  parties 
claim  the  same  interest,  it  is  not 
necessary  for  the  plaintiff  to  prove 
the  execution  of  the  instrument  by 
the  testimony  of  the  subscribing 
witness :  AUter,  where  their  interests 
are  adverse.  Knight  v.  Martin, 
Gow,  26.  864 

4.  Where  B.  through  the  medium  of 
his  agent  chartered  a  ship  to  A., 
and  engaged  by  the  charter-party 
that  she  was  seaworthy,  a  letter 
written  by  that  agent  to  a  third  per- 
son, previously  to  the  charter-party 
being  effected,  tendering  the  ship  for 
hire,  is  not  admissible  in  evidence, 
since  it  did  not  form  a  part  of  the 
contract  on  which  the  action  was 
founded,  but  the  agent  himself  must 
be  called. 

The  declarations  of  an  agent  are 
only  evidence  against  his  principal 
when  they  form  part  of  the  contract 
which  he  is  employed  to  negotiate 
on  the  behalf  of  the  principal.  Be- 
tham  V.  BeMon.     Gow,  45.  862 

6.  After  a  notice  to  produce  a  lease 
and  a  nonsuit  on  the  trial  of  the 
cause,  the  defendant  assigns  the 
lease  without  the  privity  of  his  at- 
torney on  record.  A  second  action 
is  afterwards  brought  and  another 
notice  to  produce  the  lease  is  served 
upon  the  attorney,  who  informs  the 
person  serving  the  notice,  that  the 
lease  had  been  assigned,  and  that 
the  assignment  had  been  made  with- 
out his  privity.  The  plaintiff  being 
acquainted  with  the  place  of  the  de- 
fendant's residence :  Held,  that  it 
was  incumbent  upon  him  to  have 
inquired  of  the  defendant  in  whose 
possession  the  lease  was,  in  order 
to  render  secondary  evidence  of  its 
contents  admissible.  Knight  v.  Mar- 
tin.    Gow,  103.  882 

6.  In  an  action  against  the  acceptor 
of  a  bill  of  exchange  accepted  for 
the  accomodation  of  the  drawer,  the 
latter  is  not  a  competent  witness  to 
prove  that  the  holder  discounted 
the  bill  on  usurious  terms.  Hard' 
wick  V.  Blanehard,     Gow,  113.     888 

EXECUTION. 
QtMer«,  whether  an  extent  delivered  to 
a  sheriff  on  the  day  on  which  goods 
seized  under  an  execution  are  sold 
and  delivered  to  the  purchaser,  but 
which    extent  is  deUverod    subse- 


quently to  the  sale  and  delivery  of 
the  goods,  be  entitled  to  priority  over 
the  writ  of  execution.  Swain  v.  Mor- 
latid.    Gow,  8d.  860 

EXTENT. 
See  Execution. 

FIERI  FACIAS. 
See  Execution. 

HIRING. 
After  a  hired  horse  is  exhausted,  iMid 
has  refused  its  feed,  the  hirer  is  not 
bound  to  use  him.    Gow,  1.        847 

HORSE. 
See  HiBiKG. 

HUSBAND  AND  WIFE. 

After  a  sentence  of  divorce,  ab  initio, 

the  liability  of  the  husband  for  the 

debts  of  his  wife  does  not  continue. 

Anetey  v.  Mannere,     Gow,  10.      849 

INTEREST. 
Whether  interest  on  a  sum  awarded  is 
claimable  as  a  matter  of  right,  gucere. 
Swinford  Y.  BumJ    Gow,  5.         846 

JAILER. 

A  jailer  receiving  and  detaining  a  per- 
son under  the  warrant  of  magistrate, 
is  entitled  to  the  protection  of  the  24 
Geo.  2,  0.  44,  and  therefore,  on  pro- 
ducing and  proving  the  warrant 
under  which  the  detention  was  made, 
it  is  immaterial  whether  or  not  the 
mag^trate  had  jurisdiction  to  grant 
it      BuU  V.   Newman.      Gow,   99. 

880 
JUSTICES. 

Semble,  that  a  magistrate  has  the 
power  of  apprehending  and  of  re- 
quiring bail  of  a  libeUer,  and  for 
want  of  it  committing  him.  Butt  v. 
ConanL    Gow,  84.  880 

LEGACY. 
See  Monet  Had  and  Rxceiybd,  2. 

LIBERTY. 
See  Escape. 

MAGISTRATE. 

See  Justices.    Jaileb.    Secbetabt 

or  State. 

MALICE. 
See  CoNSPiBACT. 

MONEY  HAD  AND  RECEIVED. 
See  Pleading,  8. 
1.  Where  the  defendants  presented  for 
payment  »  posi-dat^d  check,  know- 
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ing  it  to  be  post-dated,  and  that  the 
maker  of  it  was  insoWent,  and  the 
plaintiffs,  in  ignorance  of  these  cir- 
cumstances, paid  the  check  for  the 
honour  of  the  maker,  expecting  funds 
from  him,  in  a  short  time,  though 
they  had  none  at  the  moment,  a  ver- 
dict having  been  taken  for  the  de- 
fendants, with  leave  for  the  plaintiffs 
to  move  for  a  new  trial :  The  court 
granted  a  new  trial.  Martin  and 
others  V.  Mortfttti  and  Another.  1  B. 
&  B.  289.     Gow,  128.  892 

2.  A.  bequeaths  to  B.  1200/.,  and  ap- 
points C.  eiLecutor  of  her  will.  C. 
has  sufficient  assets,  but  does  not 
pay  the  legacy  to  B.  G.  afterwards 
makes  his  will  by  which  he  be- 
queaths to  B.  an  annuity  of  700/.,  and 
expresses  it  to  be  "  in  tatu/aetion  of 
the  debt  or  eum  of  1200/."  in  which  I 
stand  indebted  to  her,  as  and  for  the 
legacy  bequeathed;  but  which  an- 
nuity B.  does  not  accept :  Held,  that 
the  1200/.  is  money  had  and  re- 
ceived to  the  use  of  B.,  and  may  be 
recovered  in  that  form  of  action. 
Oorton  V.  Dyson,    Gow,  78.        877 

NOTICE. 

See  Bill  or  Exchange,  8. 

Evidence,  6. 

PARTNER. 
A  pledge  by  one  partner  of  partnership 
property,  will  bind  his  copartners 
although  the  pledge  is  made  without 
their  privity  and  consent,  provided 
the  pledgee  had  no  notice  that  the 
property  was  joint  property,  and 
there  be  no  fraud  in  the  transaction. 
Raba  v.  Ryland,    Gow,  182.        898 

PAYMENT. 
See  YENDoa  and  Vendee. 

PENAL  ACTION. 
See  Evidence. 

PLEADING. 

1.  An  allegation  that  the  time  for 
making  an  award  was  in  due  manner 
enlarged,  to  wit,  until  a  certain  day, 
does  not  render  it  necessary  to  prove 
that  the  time  was  enlarged  until  that 
day.   Swinfordv.  Bum,    Gow,  6.  846 

2.  In  declaring  on  a  promissory  note 
payable  by  instalments,  if  any  one 
of  the  days  on  which  an  instalment 
is  made  payable  be  incorrectly  stated, 
the  variance  is  fatal.  WelU  v.  Cftr- 
Ung.     Gow,  21.  853 

8.  If  by  reason  of  the  misdescription 
of  a  promissory  note  in  the  declara- 
tion the  plaintiff  is  precluded  from 
reoovering  upon  it,  QuoBre,  whether 


it  be  receivable  under  the  money 
counts.  Ibid, 

4.  An  allegation  in  a  declaration  that 
a  bill  of  exchange  was  presented  for 
payment  by  J.  S.  does  not  render  it 
incumbent  on  the  plaintiff  to  show 
that  a  presentment  by  J.  8.  was 
made.  The  material  allegation  is 
the  presentment,  and  by  whom  it 
was  made  is  immaterial.  Bothm  v. 
CampbeU,    Gow,  65.  867 

PRACTICE. 
See  Costs. 

RECEIVER. 
In  the  absence  of  a  specific  appropria- 
tion, the  receiver  of  money  has  the 
right  of  applying  it.     CampbeU  v. 
Jlodgeon,     Gow,  74.  876 

SECRETARY  OF  STATE. 
Semblt^  that  notwithstanding  the  stat 
81  G.  8,  c.  46,  B.  5,  a  secretary  of 
state  has  the  power  of  preventing 
those  magistrates  who  are  not  vint- 
ing  magistrates,  from  having  access 
to  state  prisons.  Rez  v.  Eattttaff. 
Gow,  188.  896 

SHERIFF. 
See  Escape. 
In  an  action  against  a  sheriff  for  a  false 
return  of  nxdla  bona,  it  is  sufficient 
for  him  to  show  that  before  execu- 
tion executed,  a  writ  of  eiror  was 
allowed,  although  the  levy  was  made 
before  notice  of  the  allowance,  since 
the  writ  of  eiror  operates  as  a  euper^ 
tedeae  from  the  time  of  its  allowance. 
And  notwithstanding  the  levy  was 
made  before  notice  of  the  allowance, 
yet  ther  return  of  nuUa  bona  is  unob- 
jectionable, since,  after  the  allow- 
ance, the  levy  ooiild  not  legally  have 
been  made.  Cleghom  v.  Deeanget, 
Gow,  66.  878 

SHIPS. 
See  AssuKPSiT,  2.    Evidence,  4. 

SHIP-OWNER. 
To  oharge  the  owners  of  a  ship  with 
money  advanced  to  the  captain  in  a 
foreign  countiy,  the  plaintiff  must 
show  that  it  was  necessary  to  borrow 
the  money,  and  must  prove  the  actual 
application  of  it  Where  the  paper 
in  which  a  party  charges  himself 
with  the  receipt  of  money,  likewise 
contains  a  discharge  of  it,  it  is  not 
admissible  in  evidence.  Bogle  ^. 
Aug,    Gow,  50.  866 

STAMP. 
See  Bill  oi  Sxchakge,  1. 
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STATUTE  OF  FRAUDS. 
The  statute  29  Car.  2,  o.  8,  does  not 
inTalidate  an  executed /nito/  contraot, 
80  as  to  prevent  a  party  V>  it  firom 
maintaining  an  action  for  a  breach 
of  it,  where  the  breach  does  not  re- 
late to  an  interest  in  land,  although 
the  contract  itself  stipulates  that  the 
defendant  should  be  substituted  as 
tenant  in  the  stead  of  the  plaintiffs, 
of  premises  then  in  their  occupation. 
Price  T.  LeyburfL     Gow,  109.       886 

TENDER. 

A  tender  of  a  bank  note  in  payment  of 
a  fractional  sum  is  good,  if  the  cre- 
ditor object  to  receiye  it,  merely  on 
the  ground  of  the  sum  offered  to  be 
paid  being  less  than  the  sum  claimed, 
although  the  creditor  is  required  to 
return  the  difference  between  the 
bank  note  and  the  fractional  sum. 
Saundert   v.    Oraham.      Gow,   121. 

891 
TROVER. 

In  troTer  for  a  landau,  proof  of  a  de- 
mand of  the  landau,  and  non-de- 
liTery  in  pursuance  of  it,  is  eTidence 
of  a  conversion.  WatkiMT.  WooUey. 
Gow,  69.  876 

VENDOR  AND  VENDEE. 
See  Assumpsit,  2. 
1.  Where  goods  are  sold  by  public 
auction,  and  the  seller,  after  a  bona 
fide  sale,  is  allowed  to  continue  in 
the  possession  of  them,  they  cannot 
be  taken  in  execution  by  one  of  the 
seller's  creditors,  who  was  present. 


since  the  transfer  was  open  and  no- 
torious, and  there  was  a  g^od  con- 
sideration to  support  it  Arvuirong 
V.  Baldock,    Gow,  85.  858 

;.  A.  having  entered  goods  in  the  books 
of  the  West  India  Dock  Company, 
received  two  dock  warrants  or  de- 
livery orders  in  blank  for  them, 
which  he  delivered  to  B.  on  a  sale  of 
the  goods  to  him,  and  B.  having  sold 
the  goods  to  C,  delivered  the  dock 
warrants  to  that  person,  and  C.  em- 
ployed D.  as  his  broker  to  effect  a 
sale  of  the  goods,  and  delivered  over 
the  dock  warrants  (one  of  which  was 
signed  by  C),  but  the  blank  intended 
for  the  name  of  the  purchaser  re- 
mained, and  D.,  after  having  effected 
a  sale  on  credit,  delivered  the  dock 
warrants  to  the  purchaser,  one  of 
which  (vis.  the  one  in  which  the 
blank  for  the  name  of  the  purchaser 
remained),  the  purchaser  deposited 
with  E.  as  a  security  for  money  ad- 
vanced on  the  faith  of  that  warrant: 
Held,  that  C.  had  no  right  to  put  a 
stop  upon  the  goods,  in  the  event  of 
the  purchaser  not  paying  for  them, 
since  the  transfer  of  the  warrant  by 
D.,  his  broker,  operated  as  a  con- 
Btmotive  delivery  of  the  goods,  so  as 
to  defend  C.'s  right  of  stoppage  m 
trantUu.    Ktyur  v.  8mt.    Gow,  58. 
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SU  EVIDINOI,   6. 
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